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I. Judicial Power
A. Authority

· Marbury v. Madison creates authority for judicial review of legislative/executive actions

· Constitution never says that courts have this authority – province and duty of judicial 

· Textual argument: Article III, §2:  “The judicial power shall extend to all cases… arising under the Constitution.”

· SC has authority to review the constitutionality of state court judges and acts of state officials

· Cooper v. Aaron (1968): governor of AR refused to order desegregation of public schools after Brown v. BOE 

· (Warren) Constitution is “supreme law of the land” and the federal judiciary is the supreme interpreter of the constitution. No state can refuse to obey a federal court order w/o violating the duty to support the constitution.
B. Unwaivable requirement for “cases in controversies” – giving rise to series of limits on federal judicial power (justiciability doctrines)- all must be met for any federal court in any level

· Standing – whether the plaintiff is proper party to bring to the court

· 4 requirements:

· injury – must allege and prove that he/she has been injured or imminently will be injured (personally suffered); plaintiff seeking injunctive or declaratory relief – must show a likelihood of future harm (City of LA v. Liance)
· causation and redressability – must allege and prove that ( caused the injury so that a favorable court decision is likely to remedy the injury; otherwise the decision would be an inadmissible advisory opinion

· no third party standing is allowed – plaintiff cannot present claims of others

· exceptions: plaintiff who meets the other standing reqs and one of these exceptions:

· close relationship to plaintiff and injured third party (dr-patient)

· if injured third party is unlikely to be able to assert his own rights

· no generalized grievance – term of art

· plaintiff must not be suing solely as a citizen or as taxpayer interested in government 
· exception: challenging government expenditures is violating the establishment clause

· Rightness – may federal court grant pre-enforcement review of statute for regulation

· Mootness – wrong capable of repetition, evading review
· Political questions: 
· 4 types of cases as non-justiciable 

· cases under republican form of government clause- “guarantee” clause (discussion in Baker v. Carr, p51)
· challenges to president’s conduct of foreign policy (treaties, Goldwater)
· challenges to the impeachment and removal process (US. v. Nixon)
· challenges to partisan gerrymandering 
· cases about amendments and process of amending the constitution (Coleman)

· What is justiciable?

· What congressional qualifications consist of, but not whether a member satisfied those qualifications (Powell v. McCormick)

· Different counties counting votes in different ways (Bush v. Gore) = but never cited to since

· Passports

· Analysis:

· Is it committed to the unreviewable discretion of another branch?

· Aspect of constitutional interpretation; whether there has been “textually demonstrable  con commitment of the issue to another dept”

· Is it best left to another branch as a matter of prudence?

· Judicial discretion, looks to the perception of lack of judicially discoverable and manageable standards for resolving an issue (other enforcement issues as well)

· Functional/prudential reasons (Baker v. Carr)

· “The impossibility of deciding w/o an initial policy determination of a kind clearly for non-judicial discretion”

· “The impossibility of a court’s undertaking independent resolution w/o expressing lack of respect due coordinate branches of gov’t”

· “An unusual need for unquestioning adherence to a political decision already made”

· “The potentiality of embarrassment from multifarious pronouncements by various departments on one question”
· Health Care Act questions

· Argument that q is non-justiciable: Tax Anti-Injunction act, in order to raise claims that being taxed unfairly, must pay tax first and then se

· Congress can make exception or repeal act
II. Congressional Power: congress can only do what is expressly or implied in the constitution; state and local gov’ts can do anything except what’s prohibited

A. “Necessary and proper” clause: congress can take all acts that are necessary and proper to carry out its authority

· McCulloch v. Maryland: SC ruled that congress may choose any means not prohibited by the constitution that reasonably carries out its authority
· Textual argument: enumerated powers + necessary and proper clause = power to create national bank

· Enumerated powers: lay and collect taxes; borrow money; regulate commerce; declare and conduct war; raise and support armies/navies

· Necessary & Proper clause: means convenient rather than indispensible

· Susceptible to being modified by “absolutely”

· Addition of “and proper”

· Found in Art 1, §8 – powers granted to congress, rather than §9, powers restricted to congress

B. Power to tax, Power to spend for general welfare 
· Found in Article I, section 8, clause 1 – “The Congress shall have the power To lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the common Defense and general Welfare of the United States.”  

· May create any tax to raise revenue and any spending program to spend it to serve the general welfare
· Only area where congress can act and justify with general welfare

· Since 1995, courts have cut back on spending power

· More trust in the political safeguards of federalism – lot more pressure not to spent, so if congress is spending, then must be important and limited (Butler)

· 4 part test for conditions on federal grants (SD v. Dole)

· (1) conditions placed on federal grants “must be in pursuit of the general welfare”

· (2) conditions must be unambiguous so states know the consequences of their choice

· (3) conditions on federal grants must be related “to the federal interest in particular national projects or programs” AND

· (4) conditions may not violate other constitutional provisions
· Law cannot amount to economic coercion (US v. Butler, struck down statute that provided benefit payments for farmers who agreed to reduce their output)

· But can be used to motivate states to act where strong federal purpose and states have insufficient incentives to act – Steward Machine v. Davis, sustained tax on employers who did not set up unemployment compensation funds

· Also different from Butler in terms of structure – set up as tax and those who participated got rebate
C. Commerce clause: Congress can regulate commerce among the states
· Most federal legislation is adopted under commerce power

· CURRENT LAW: U.S. v Lopez (1995) constitutionality of federal gun-free school zone act; 3 Areas where Congress can regulate:
· 1. Can regulate channels of interstate commerce

· Places were commerce occurs – highways, waterways, internet

· 2. Can regulate instrumentalities, persons or things in interstate commerce

·  Instrumentalities – trucks, planes, telephones, internet

· Persons/things – Gibbons v. Ogden, Marshall says all things that go across state lines (stock, insurance, radio waves)

· People – federal law Mann Act – take a woman along state lines for immoral purpose

·  3. Substantial effect on interstate commerce (4-part balancing test)
· (a) Is the activity economic in nature?

· Formally, not necessary or sufficient

· If yes, ( can aggregate (Wickard) [then (d) is also yes]

· Excludes traditional state domain issues like some crime, families, education, etc

· (b) is there a property-worded jurisdictional element? 

· Not necessary, but sufficient, if yes( automatic deference

· Example: Unlawful for any individual knowingly to possess firearm that has been moved in or that otherwise affects interstate commerce at a place that the individual knows or has reasonable cause to believe is a school zone.
· (c) are there congressional findings re: effects on interstate commerce?
· Neither necessary nor sufficient
· B/c not necessary, suggestion that interstate commerce power is reviewed under rational basis – less deferential in commerce clause context than rights- based context (Rehnquist)
· (d) is there a sufficiently close link b/w activity and interstate commerce?

· Necessary (unless there is jurisdictional element) and sufficient

· Link b/w activity (which must be economic in nature) and interstate commerce cannot be too attenuated
· Violence against women is not economic (US v. Morrison); but medical marijuana is (Gonzales v. Raich)

· Cannot be coercive or compel state legislative/regulatory authority [a threat to state sovereignity (cannot violate the 10th A)] (United States v. New York)
· Question for health care act – is it non-economic? Is there substantial effect? [see outline for discussion, lopez analysis]
· Historical analysis of Commerce clause, go to big outline!

	Arcs of commerce clause jurisprudence

	Arc I – Pre-1937
· Rise of congressional power

· McCulloch v. MD, 1819:  Necessary & proper clause

· Gibbons v. Ogden, 1924

· Champion v. Ames, 1803

· Backlash

· Hammer v. Dagenhart, 1918

· Schechter Poultry v. US, 1935

· Carter v. Carter Coal, 1936

Arc II – 1937-1995 – Height of congressional power
· NLRB v. Jones & Laughlin Steel, 1937

· US v. Carolene Products, 1938

· US v. Darby, 1941

· Wickard v. Filburn, 1942

· Williamson v. Lee Optical, 1955

· Heart of ATL Hotel v. US, 1964

Arc III – Post-1995 – Devolution of power back to states
· US v. Lopez, 1995

· US v. Morrison, 2000


D. 10th Amendment [Limitation on Powers of Congress]: all powers not granted to the US or prohibited from the states, are reserved to the states and people

· Congress cannot compel state legislative or regulatory activity
· NY v. U.S. (1992): federal low level radioactive disposal activity – any state that didn’t cleanup by 1996 would  be responsible for the harms – held unconstitutional

· Prince v US (1997): state and local law enforcement personnel to require background checks before issuing background checks

· Congress can try to induce state gov’ts to act by putting strings on grants as long as related to purpose of program and clear (SD v. Dole)
· Congress may prohibit harmful commercial activity by state governments

· Reno v. Conden (2000): federal drivers privacy protection
· States cannot limit the terms of members of Congress – no 10thA power here, did not have any power over national elections before the constitution and have no power now (US Term Limits v. Thornton)

· 11th Amendment limits on congressional power – look at outline pg63

E. Congress power under §5 of 14A
· Authorizes congress to write laws to enforce the 14A
· “The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.”
· Ultimate interpreter of §1 is SCOTUS so Congress cannot create new rights or expand the scope rights under 14A
· BUT may prevent or remedy violations of rights already recognized by the courts and has leeway under §5
· How much leeway? “Appropriate”

· Katzenbach v. Morgan (1966): appropriate means “necessary and proper” (from McCulloch), Congress is given wide latitude

· City of Boerne v. Flores (1997): court draws back, saying appropriate means “congruency and proportionality”
· Shortened the leash- laws must be narrowly tailored

· Proportionality:
· Large number of violations ( large legislation to remedy violations

· Small number of violations ( small legislation to remedy violations

· Ex: RFRA deals w/ small number of violations, but was big sweeping legislation

· Must be congruent and proportional to §1 violations (as defined by the court), which only applies to state action 
· State is hardly ever perpetrator of gender-motivated violence, so very few §1 violations – broad VAWA legislation is not congruent/proportional and unconstitutional (US v. Morrison)

III. Executive Powers – Art. III defines executive and president

A. Foreign Policy

· Treaties

· State laws that compete with treaties are invalid

· Treaties are invalid if conflict with constitution

· Executive agreements
· Definition: agmt between US and foreign country that is effective when signed by heads of state
· No senate approval is required

· May be used for any purpose

· Prevail over state laws, but never conflicting federal laws or the constitution

· Broad power as commander in chief to use American troops in foreign countries
B. Domestic affairs
· No limit exists on congress’ power to delegate legislative power to agencies 

· Prior to 1930s- SC enforced non-delegation doctrine

· Since 1930s, only one federal law has been declared unconstitutional
· Delegation of executive powers to an agent or officer of the legislative branch (such as Comptroller General) violates the doctrine of separation of powers (Bowsher)

· Congress can create an independent office of special prosecutor (Morrison v. Olson)

· Congress can delegate rule-making authority to sentencing guideline commission (Mistretta 1989)

· 3 Zones of action for Presidents actions (Youngstown, Jackson concurrence)

· Zone 1 – When the President acts pursuant to an express or implied authorization from Congress
· Presidential power at its maximum

· President relies on his powers as well as those of Congress

· Personifies the federal sovereignty – federal government acting as a whole

· Supported by strongest presumptions and the widest latitude of judicial interpretation
· Dames & Moore v. Regan: acts with implied consent of Congress
· Zone 2 – When the President acts in absence of congressional action
· He can only rely on his independent powers

· Zone of twilight – both the President and Congress could have power to act, and the distribution of power is uncertain

· Absence of congressional action might enable or invite independent presidential responsibility

· Any actual test of power is likely to depend on imperatives of events and contemporary imponderables rather than on abstract theories of law – case-specific analysis, context-driven 

· Prudential modality

· Zone 3 – When the President acts in opposition to the express or implied will of Congress
· His power is at its lowest

· He can only rely on his powers minus the powers Congress has over the matter

· Action can only be sustained if the court finds that Congress didn’t have power to act

· This power is greatly scrutinized by courts – essence of separation of powers is at stake

C. War Powers
· Congress has express and sole authority to declare war
· When can a person be tried in a military tribunal?

· Only when 1) martial law is declared and 2) civil courts are closed (Ex parte Milligin)

· If courts are open, must allow citizens access to civilian courts (Ex parte Milligan) – can’t be overridden by congress

· If they are an enemy belligerent and/or in theatre of war (Ex parte Quirin) 

· Citizenship doesn’t matter (Quirin) – Haupt was citizen but enemy combatant

· An enemy belligerent is someone taking up arms in service of forces hostile to the U.S. – umbrella term that contains two subcategories: lawful and unlawful combatants
· If under laws of war – lawful combatant, gets pow status

· If not, then unlawful combatant

· Detainees in “War on Terror”

· Hamdi v. Rumsfeld, 2004:  
· Issue 1:  Does the executive have the authority to detain citizens who qualify as enemy combatants?

· Enemy combatant:  One who is “part of or supporting forces hostile to the US or coalition partners in Afghanistan and who engaged in an armed conflict against the US there”
· Distinction from Milligan:  Milligan was not an enemy combatant
· Detention:  Hinges on whether the executive acted w/ Congressional authority
· Youngstown analysis:  Did Congress authorize detention?
· Plurality (O’Connor):  Yes – AUMF authorizes detention
· President + Congress = Category 1
· High deference ( detention is upheld
· Concurrence (Souter):  No – AUMF does not authorize detention
· President – Congress = Category 3
· Low deference ( detention is illegal

· Length of detention

·  Detention can only last as long as there are “active hostilities”
· In dicta, O’Connor suggests that “active hostilities” could be expanded to include the “war on terror” if that proves to the circumstance
· Citizenship:  Does not matter

· Quirin:  “There is no bar to this Nation’s holding one of its own citizens as an enemy combatant”
· Issue 2:  What process is due a citizen who contests his enemy combatant status?

· Detainee entitled to opportunity to challenge detention b/c risk that “the errant tourist, embedded journalist, or local aid worker” will be improperly classified as an enemy combatant
· Matthews v. Eldridge, 1976:  Due process requires the court to weigh the private interest that will be affected by the official action against the asserted interest of the gov’t
· A citizen detainee challenging classification as enemy combatant must:

· Receive notice of the factual basis for the classification

· Have a fair opportunity to rebut the factual assertion of the gov’t before a neutral decision-maker

· But gov’t can tailor proceedings to alleviate the burden on the executive

· Process could be afforded by a military tribunal

· Could allow hearsay, could create presumption in favor of gov’t, etc.

· Detainee entitled to habeas corpus review of classification in fed court

· Detainee must be citizen or detention must be on in US

· Congress must not have suspended habeas corpus
· Rasul v. Bush (2004): statutory grant of habeas corpus extends to aliens detained at Guantanamo – question is of control not sovereignty (US has total control)
· Congress quickly overturned Rasul – Detainee Treatment Act: can’t apply for habeas to any court on behalf of noncitizen held at Guantanamo
· Hamdan v. Rumsfeld (2006): invalidated use of military commission to try aliens detained at Guantanamo
· Distinction from Hamdi
· Hamdi challenged the CSRT determination that he was an enemy combatant

· Hamdan challenged the military commission that tried him for acts of conspiracy against the US

· Issue 1:  Could SCOTUS hear this case after the DTA was passed?  YES

· Pending cases excluded from DTA
· Issue 2:  Assuming SCOTUS could hear this case, could a military commission try Hamdan?  NO

· President acting in Youngstown Category 3

· Military commission violates the Uniform Code of Military Justice (“UCMJ”)

· Problem 1:  Article 36 of UCMJ requires military tribunals to be consistent w/ the UCMJ and the “laws of war” and be “uniform insofar as practicable”

· Benchmark for consistency is courts-martial

· Military tribunals are much more relaxed than courts-martial

· Lower evidentiary standards

· Accused may be excluded at trial

· Problem 2:  Article 21 of UCMJ states that military tribunals “shall have jurisdiction to try offenders or offenses against the law of war”

· Court reads this to require compliance w/ Geneva Convention Common Article 3 (law of war), which prohibits “the passing of sentences and the carrying out of executions w/o previous judgment pronounced by a regularly constituted court affording all the judicial guarantees which are recognized as indispensible by civilized people”

· Military tribunals do not guaranteed rights consistent w/ GC

· Accused may be excluded at trial
· Congress then passes Military Commission Act
· Gave President authority to try alien enemy combatants by military commissions similar to the one used in Hamdan, for any offense made punishable by the law of war = Shift to Youngstown zone 1

· Removed habeas jurisdiction from judiciary over all overseas alien enemy combatants, including pending cases

· Boumediene v. Bush (2008): aliens designated as enemy combatants are entitled to habeas corpus, which was not provided by the DTA review process

· MCA’s habeas jxn stripping clause is unconstitutional

· Habeas is protected as matter of con law, short of congress’ exercise of suspension clause – only in times of rebellion and invasion

· Absent suspension, Pres + congress cannot invade individual right of habeas

· 3 Part test for extra-territorial application of habeas to aliens (pg 26 outline)

· DTA is not constitutionally adequate process (pg 27 outline)
D. Appointment and removal power

· Appointment power

· President appoints ambassadors, federal judges, and officers of US

· Senate must confirm nomination

· Congress may vest the appointment power of other officers to president, federal departments or lower federal courts (“inferior officers”)
· SC has never tried to define inferior officers vs. officers of US

· Inferior officers are those who can be removed by officers of US

· Secretary of state (officer of US) can fire undersecretaries (inferior)

· Congress cannot give appointment power to itself or its officers
· Removal power

· Unless removal is limited by federal statute, the president can fire any executive branch official

· Nixon ordered firing of special prosecutor Cox – no statute limiting the removal (Morrison v. Olsen)
· Congress can limit removal

· Must be an office where independence from president is desirable
· Or when agency does quasi-legislative, quasi-judicial, quasi-executive actions (Humphrey’s Executor, member of FTC)
· Statute may not completely prohibit removal, but limit to where good cause
E. Legislative vetos and line-item vetos are unconstitutional

· Legislative veto- where congress attempts to overturn the executive action without bicameralism/presentment (INS v. Chadha)
· What kind of power is congress using in the veto (leg, judicial, executive): this is law-making (legislative), must go through process of law-making

· Line-item veto – unconstitutional (Clinton v. NY)
· Pres has to sign the whole bill or veto the whole bill
F. Executive Immunity and Privilege
· Immunity

· President has absolute immunity to civil suits or money damages from anything done while carrying out the president (Nixon v. Fitzgerald –whistleblower fired, argues that president didn’t act in good faith, but dismissed)
· No immunity for acts prior to taking office (Clinton v. Jones 1997)
· Executive privilege – protects presidential papers and conversations, but such privilege yields to overriding needs for information (US v. Nixon, 1974)
IV. Federalism – rules concerning state and local government power bc existing of other states and federal government

A. Preemption – Art 6 contains “the supremacy clause” – const is supreme law of land
· Express preemption: federal statute that federal law is exclusive in the field then state and local laws are preempted

· Ex: federal meat labeling act – only federal law can organize meat labeling

· Implied preemption: can be found in number of different ways
· If federal law and state law are mutually exclusive – state law is deemed preempted

· If state or local law impedes achievement of federal objective

· if congress evidences a clear intent to preempt local laws

· States cannot tax or regulate federal government activity

· McCulloch v. Maryland – SC declared state tax on US unconstitutional, power to tax is power to destroy

· Unconstitutional to pay state tax out of federal treasury
B. Dormant commerce clause
· Definition: state and local laws are unconstitutional if place undue burden on interstate commerce, even if congress has been silent on the issue (Marshall, Gibbons v. Ogden)
· Inferred from grant of power to congress to regulate commerce among the states, not textual argument

· Look at who is doing the action in the question (state = dormant; federal = explicit commerce clause)
· Question 1: Does the state regulation impinge on an activity covered by federal legislation?

· YES ( then the state regulation is invalid under a simple preemption analysis
· Distinguishes commerce clause cases from DCC

· Question 2 – Does the state regulation discriminate against interstate commerce?

· Discrimination means either intentional or facial discrimination 
· Facially: statute in Philidelphia v. NJ (1978): No person shall bring into this State any solid or liquid waste which originated or was collected outside the territorial limits of the State, except garbage to be fed to swine in the State of New Jersey”

· Purely protectionist/intentionally discriminatory – ex: Hawaiian tax exemption for liquor made from plant that only comes from Hawaii

· If YES ( the statute is invalid unless the statute meets strict scrutiny OR the state is a market participant
· Strict Scrutiny: statute must further an important non-economic state interest (ends analysis) and there must be no reasonable nondiscriminatory alternatives (means analysis)
· Almost per se rule of invalidity – only one case has survived this test (Maine v. Taylor – ban on out of state baitfish was held constitutional) 

· Market participant exception: state must be acting as a purchaser, seller, subsidizer, or some other kind of participant in the market
· not limited to state-owned businesses, can be structured other ways

· White v. Mass Council (1983) – local ordinance

· City is treated like a state for DCC purposes

· Bc city is market participant, the DCC doesn’t apply
· Question 3: Does the (non-discriminatory) state regulation burden interstate commerce? 
· Level of scrutiny is weaker than strict (more likely to pass) but state still has burden
· Pike balancing test: Courts should consider
· Whether the challenged statute regulates even-handedly w/ only incidental effects on interstate commerce or instead discriminates against interstate commerce either on its face or in practical effect
· Whether the statute serves a legit local purpose

· If statute serves a legit local purpose, whether alternative means could promote this local purpose as effectively w/o discriminating against interstate commerce
· Court looks at evidence of safety and how state interacts with neighbors (Kassel)
	DCC
	P&I

	If state regulation discriminates, the action is invalid unless it either (1) furthers an important, non-economic state interest and there are no reasonable non-discriminatory alternatives; or (2) the state is a market participant.
	If state regulation intentionally deprives out-of-state citizens of important civil liberties guaranteed to in-state citizens, the law is invalid unless the state has a substantial justification and there are no less restrictive means. There is no market participant exception.  

	If the law does not have a discriminatory purpose, but has a discriminatory effect, then the law is invalid if the burden outweighs the state’s interest.
	If the law does not have a discriminatory purpose, then the law is presumed valid. 

	Aliens and corporations can be plaintiffs.
	Aliens and corporations cannot be plaintiffs.

	Congress can bless what the states have banned, or vice versa.
	Congress cannot alter the rights granted to citizens under the Clause.


C. Privileges and Immunities Clause of Article 4

· “The citizens of each state shall be entitled to all privileges and immunities of citizens in the several states”
· Anti-discrimination provision – can’t treat non-residents differently
· Question 1: Does the law discriminate against non-residents?

· YES ( P&I clause applies

· Question 2: Is there a fundamental right involved?

· Right to work/livelihood is considered fundamental (Camden- striking down quotas for residents in public construction works; Piper – residency restrictions for bar admissions)

· Elk hunting (Baldwin), tourist pricing (Daly v. Harris), leisure activities not fundamental interest 

· Question 3: is there an important government purpose?  

· Question 4: is there a less discriminatory alternative available? 
D. Privileges or Immunities Clause of the 14th Amendment (Federal)
· Privileges and immunities of federal citizenship is very small set (Slaughterhouse cases)
· Those “which owe their existence to the federal government, its national character, its constitution, or its law”

· Examples: run for national office; access seaports, offices, courts; habeas review; protection on high seas/foreign soil; benefits of foreign treates; assert a claim, conduct business, protect, work, petition, seek redress for grievance or access the national government.

· Migration between states, i.e. right to travel is only case upheld (Saenz v. Roe – discriminating against new residents)

V. Structure of Constitutions Protection of Individual Liberties
A. Is there government action?
· Constitution applies only to the government- private conduct doesn’t have to comply
· State action doctrine – constitution applies to gov’t to all levels (federal, state, local)

· Exceptions: narrow

· Public functions: if private entity is performing a task that has traditionally, exclusively been done by the gov’t, the constitution applies

· Marsh v. Alabama – company town

· Jackson v. Metropolitan Edison – private utility company that went to terminate customer’s service – has long been private utility companies

· Entanglement exception- if gov’t affirmatively authorizes, encourages, facilitates unconstitutional conduct, the constitution applies

· Either the gov’t has to stop what it’s doing, or the private conduct is going to have to stop what it’s doing

· The cases don’t really fit together – no clear rule on what degree of gov’t action is enough

· Shelly v. Kramer – courts cannot enforce racially restrictive covenant
· Burton v. Wilmington Parking Authority – Wilmington DE restaurant, parking authority leased parking space – the restaurant racially discriminate, sufficient entanglement for constitution to apply
· Moose Lodge v. Irvis – refused to admit or serve blacks, gov’ts grant of liquor license is not enough entanglement 
· Flagg Bros, Inc. v. Brooks – sale of bailed goods to satisfy lien under UCC is not state action

· Blum v. Yaretsky – privately owned nursing homes that receive some medicare funding are not state actors

· DeShaney v. Winnebago – state’s failure to act to protect boy from violent father does not trigger 14A
B. Application of bill of rights to the state

· Bill of rights applies directly only to the federal government

· Bill of rights applies to states through its incorporation of due process clause of 14A

· Only some provisions are fundamental rights to apply to state and local gov’t- but the SC has found one-by-one that all rights are fundamental rights

· All but four: 

· Third amendment right to not have soldiers quartered in home

· 5th A right to grand jury indictment in criminal cases

· 7th A right to jury trial in civil cases
· 8th A right to excess in fines
C. Levels of Scrutiny

· Rational basis test/Minimum rationality review
· Law is upheld if rationally related to a legitimate gov’t purpose

· Conceivable legitimate purpose (not even actual purpose)
· The means chosen just has to be reasonable/rational way to achieve the end

· Tremendously deferential to the gov’t – usually wins

· Challenger has burden of proof

· Intermediate scrutiny

· Law is upheld if it is substantially related to important government purpose

· Will look to government’s actual objective 

· Means chosen must be substantially related

· sometimes requires the means be narrowly tailored – very good way (but doesn’t have to be best way)
· government has burden of proof

· Strict scrutiny 

· upheld only if its necessary to achieve a compelling government interest

· Government’s goal has to be more than legitimate, 
· Vital, crucial, compelling – actual purpose

· Means must be necessary to obtain the objective

· Least restrictive alternative analysis

· Most exacting review – the government usually loses

· Government has burden of proof

VI. Individual Liberties
A. Definitions

· Procedural due process: Procedures that government must follow when it takes away someone’s life, liberty and property: What kind of notice, hearing, etc

· Substantive due process: Whether gov’t has adequate reason for taking someone’s life, liberty, property, sufficient substantive justification

· Equal protection: governments differences in treatment of people are adequately justified

B. Procedural due process 
· Question 1: Has there been a deprivation of life, liberty, property?

· Deprivation of liberty- loss of significant freedom, provided by constitution or statute

· Except in emergency, must be notice and hearing before institutionalized

· Harm to reputation by itself is not a loss of liberty

· Paul v. Davis – posting shoplifters photos, posted wrong photo, no liberty interest in reputation

· Deprivation of property occurs when person has entitlement and entitlement is not fulfilled

· Late 1960s, starting with Goldberg v. Kelly, discarded rights/privileges distinction – new magic word is entitlement (reasonable expectation to continue receipt of benefit)

· Roth v. Board of Regents – 1year contract, with no expectation that it should be renewed, no reasonable expectation that contract would be renewed- due process is required

· Question 2: If YES, then what procedures are required?

· Mathews v. Eldrige 3 Part Balancing Test
· 1. Importance of the interest to the individual

· The more important, the more procedures

· 2. The ability of additional procedures to reduce the risk of erroneous deprivation

· 3. Government’s interest – efficiency 

· Examples

· Welfare benefits- notice and hearing (Goldberg v. Kelly)

· Social security disability benefits terminated- post-termination hearing (Matthews)

· Student disciplines by public school – notice of charges and opportunity to be heard by principal or administrator

· Parental rights terminated – notice and hearing

· Punitive damages require instructions to jury and judicial review
· Grossly excessive punitive damages violate due process (BMW v. Gore 1996)

· American citizen held as enemy combatant must be given due process (Hamdi) 

· Except in exigent circumstances, free-judgment attachment or gov’t seizure of assets, must be preceded by notice and hearing

· Gov’t may seize property even if it has innocent owner (Dennis v. Michigan)

	Arcs of substantive due process jurisprudence

	Arc I – Pre-1937 – Rise of substantive due process

· Lochner v. NY, 1905:  Freedom of K

· Meyer v. NE, 1923:  Parental autonomy

· Pierce v. Society of Sisters, 1925:  Parental autonomy

· West Coast Hotel v. Parrish, 1937:  Freedom of K disestablished

Arc II – 1937-1965 – Decline of substantive due process

· Idea of unenumerated rights consistently reviled as judges making up rights

Arc III – Post-1965 – Limited non-economic substantive due process

· Griswold v. CT, 1965:  Use of contraception

· Roe v. Wade, 1973:  Reproductive autonomy

· Planned Parenthood v Casey, 1992:  Reproductive autonomy

· Lawrence v. TX, 2003:  Sexual intimacy


C. Economic Liberties
· Only a rational basis test is used for laws affecting economic rights

· Prior to 1937- SC aggressively protected economic liberties (Lochner era)

· Freedom of contract was fundamental right – used strict scrutiny 
· Ended with West Coast Hotel v. Parrish (1937): women’s special need for protection from unscrupulous workers, upheld minimum wage law for women
· Modern approach: rational basis review, very deferential (Williamson v. Lee Optical)

· Conceivable, imaginable relationship to a legitimate end, the end doesn’t have to be compelling – defers to legislatures

· Exception: punitive damages 

· Ex: BMW 1996 – struck down $2million damages on $4k claim

· Ex: State Farm v. Campbell (2003) – extended BMW principle

· Not sure why exception here for punitive damages 
D. Personal Liberties: fundamental right protected under due process- strict scrutiny 
· Right to contraception (Griswold v. Conneticut)
· Douglas (majority) creates right of privacy out of bill of rights, even though not specific – not a clear standard, but not relying on substantive due process (Lochner)

· Privacy of the marital bedroom

· No reason founders would’ve thought of contraception – no reliable method then

· Right to contraception for unmarried under Eisenstadt v. Baird (violated equal protection to separate non-married, married)

· State can’t prohibit sale to minors (Carey v. Population services)
· Right to abortion (Roe v. Wade 1973)

· Planned Parenthood v. Casey – reaffirmed Roe v. Wade but changed the law w/ regard to abortion – no longer strict scrutiny is used

· Prior to viability, gov’t cannot prohibit abortion, may regulate as long as no undue burden

· 24-hr waiting period is not undue burden

· Prohibition of partial birth abortion is not undue burden 

· Stenberg v. Carhart – struck down law on partial birth abortion

· Gonzales v. Carhart – reversed itself 

· After viability the gov’t can prohibit abortion except when necessary to protect the woman’s life or health

· Government is never required to pay for or provide facilities for abortions

· Spousal consent and notification laws are unconstitutional

· Parental notice and consent laws

· May require, but only if it creates an alternative procedure where minor can go before a judge to approve abortion

· Family relations – traditionally regulated by the state
· Right to marry
· Affirmed in dicta in Meyer, Griswold about right to marry

· Government can interfere with right to marry only if gov’t meets strict scrutiny
· Cannot require court order for marriage license if one party has child support (Zablocki v. Redhail 1978)

· Cannot prevent prisoners from marriage (Turner v. Safley 1987)

· Fundamental choice about life relationships, more than procreation
· Whether this includes same-sex couples is up in air
· Right to procreate

· Fundamental right, strict scrutiny

· Right to custody of one’s children

· Must prove parental abuse or neglect 

· State can make irrebuttable presumption that married woman’s husband is father of child (Michael H. v. Gerald D)
· Historical protection has been for marital family, not biological
· Right to keep family together – family is broader than parents/children, incl extended family

· Moore v. City of East Cleveland – zoning ordinance that limited number of unrelated people living together

· To be considered a family – individuals must be related to each other
· Village of Belle Terre v. Boraas: college students wanted to live together, lost

· Right of parents to control upbringing of children

· Right to send children to parochial schools
· 2000- court can’t order grandparent visitation over parent’s objections

· Right to private, consensual adult homosexual activity (Lawrence v. Texas 2003)
· SC did not identify the level of scrutiny to be used for this right
· Overturned Bowers v. Hardwick (1986)
· Right to refuse medical care Cruzan v. Director (1990)

· Competent adults have right to refuse medical care, even life-saving

· Did not identify the level of scrutiny

· State may require clear and convincing evidence that person wanted treatment terminated before its terminated

· Gov’t has impt interest in preserving life

· State may intervene to prevent family members from terminating treatment – the right belongs to the patient

· Does not include right to physician-assisted death (Washington v. Glucksberg)
· Defines right in question as right to commit suicide 

· All justices agree that patients have right to palliative sedation, even if no right to hasten death
VII. Equal Protection 
A. Approach to equal protection (3-steps)
· What is the classifications?
· What is the level of scrutiny?

· Does the government action meet the level of scrutiny?
B. Constitutional provisions concerning equal protection
· Equal protection clause of 14A applies only to state and local governments

· Equal protection is applied to federal government through due process clause of 5A
C. Race and national origins classifications

· Strict scrutiny is used if gov’t discriminates against people based on race or national origin”
· Carole Products, footnote 4 – higher standard of review for discrete insular minorities
· How is this existence of classifications proven? 2 alternate ways
· 1. Classification exists on face of the law
· 2. If facially race-neutral, requires proving: discriminatory effect and discriminatory intent (Washington v. Davis)
· Effects are not sufficient in and of themselves to establish violation of 14A, absent showing as dramatic as Yick Wo (Washington v. Davis)
· Intent

· Black man convicted by jury where black ppl are excluded, courts recognized that exclusion is assertion of black inferiority (Strauder)

· Sees no discriminatory intent in Korematsu v. US (1944)- doesn’t count unless based on race

· Bad motives not enough (Palmer v. Thompson, where closes public swimming pool to avoid integration)

· Effects

· Yick Wo v. Hopkins: licenses granted to all but one of non-chinese applicants but none of 200 chinese applicants; court said law was focused on excluding ppl based on effect

· Labor w/ high school diploma and w/o but both classes effectively discriminate between whites/blacks (Griggs v. Duke Power 1971)

· Courts reluctant to assume responsibility for micromanaging, even if some evidence of racial disparity (Jefferson v. Hackneye, challenging TX payment levels for public assistance)

· Zoning law is constitutional even if disparate impact (Arlington Heights)

· How should racial classifications that benefit minorities be treated?

· Strict scrutiny is used

· Doesn’t matter if the racial classification benefits or disadvantages
· Numerical set-asides require clear proof of past discrimination

· Very hostile to anything that looks like a quota (Croson v. Richmond – 30% of public funding set aside to minority-owned businesses)
· Only 1 SC case upholding this US v Paradise- every time one white person is promoted, a black person must be promoted in AL state police
· Metro Broadcasting – allowed for thumb on scale for minority broadcasters

· Overturned by Adarand Constructors v. Pena – only strict scrutiny is used
· Educational institutions may use race as one factor in admissions decisions to benefit minorities – (Grutter v. Bollinger – colleges and universities have a compelling interest in diversity

· However, Gratz v. Bollinger, colleges and universities cannot add points to admission scores based on rates

· Strict scrutiny must be met when elementary and high schools use race in assigning students to schools (Parents Involved v. Seattle School District)
· History:

· Segregation:

· Brown v. Board of Education: desegregated schools, though nothing happened until 1964

· Green (1968): struck down “freedom of choice” plans adopted by VA – once mandate state-sponsored segregation, the remedy is unitary non-racial system

· Swan v. Charlotte (1971): once violation is shown, then district ct remedial power is very strong

· Board of Education v. Oklahoma city (1991): once integration has been achieved, then no obligligation to maintain racially integrated school system

· Marriage: 

· Loving v. VA (1967): struck down state’s argument that law was “evenhanded”, applied to both white and blacks equally, Court: purpose of statute is impermissible
· Electoral redistricting based on race must be under strict scrutiny: Shaw v. Reno (1993) 
D. Gender classifications

· Intermediate scrutiny is used 
· Court has added some add’tl requirements – gender discrimination is allowed only if there’s an exceedingly persuasive justifications

· How is the existence of gender classification proven?

· 1. Classification exists on face of the law
· OK law that women could buy beer at 18 but men at 21 – unconstitutional
· US v. Virginia (VMI) – only men could attend, no exceedingly persuasive justification, unconstitutional

· 2. If facially gender neutral – proving a gender classification requires proving discriminatory impact and discriminatory intent
· Disparate impact is not always enough – Mass v. Feeney (1979)

· Vets get absolute lifetime preference, 98% vets are men – women who are good civil test takers but keep getting passed over for male vets 

· Court says: not enough showing of impact, classification not on gender, discriminates against non-vet males too
· How should gender classifications benefiting women be treated?

· Intermediate scrutiny – whether benefits or disadvantages women
· Gender classifications benefiting women based on role stereotypes will not be allowed
· AL law that woman could be awarded alimony but not men – unconstitutional (Orr v. Orr)
· Gender classifications benefiting women designed to remedy past discrimination or differences in opportunities will be allowed
· SS admin used different formula for women than men – upheld, bc of history of wage discrimination

· Navy regulation – later promotion req’t – bc men could serve in combat, men had more opportunities to earn promotions – upheld (Ballard)
· Real differences

· Pregnancy is not gender discrimination (Geduldig v. Aiello)

· Statutory rape laws – historically packaged to protect chastity of women, but in 1970s made gender neutral; Michael M. v. Superior Ct – challenged why 17yr old boy was charged but not 16 year old girl; boys need state to tell them not to have sex

· Combat exclusion, draft cases

· Custody preferences for mothers – 

· Caban – NY allows mother to veto an adoption but not father; women are more biologically incled to take care of children, thus should have veto

· Nguyen v. INS- mother confers citizenship automatically on her biological children, father can only confer citizenship if child is acknowledge in court before 18-  upheld, know the mother and identifiable
E. Alienage – laws that discriminate against non-citizens

· Generally strict scrutiny

· Civil service job req’d citizenship – unconstitutional
· Welfare benefits only to citizens –unconstitutional (Graham v. Richardson)
· Bar admission – unconstitutional

· Several exceptions where court has used less than strict scrutiny
· Rational basis on alienage classifications related to self-government and democratic process

· The government may discriminate against non-citizens with regard to: being police officer, teacher, probation officer; voting; serving in jury

· Not applied notary public

· Rational basis test is used for congressional discrimination against aliens

· Congress has plenary power to regulate immigration and if chooses to discriminate against immigration
· Limiting medicare benefits to citizens upheld (Mathews v. Diaz)
· Intermediate scrutiny for discrimination against undocumented alien children

· Plyler v. Doe (1982) – Texas law, children of undocumented immigrants had to pay for education – unconstitutional

· More than rational basis but less than strict

F. Non-marital children – legitimacy classifications

· Intermediate scrutiny is used

· Laws that provide benefit to marital children but no non-marital children are unconstitutional (Levy v. LA – non-marital children can sue for wrongful death)
· Only marital children can inherit from their fathers, non-marital can’t – unconstitutional
· Can’t deny welfare on basis of marital status of parents (Cahill)

· Can’t be denied child support payments/enforcement – child has strong interest in receiving and enforcing child support

· State can’t deny mother right to sue for wrongful death (Glona)
· When law provides benefit to some non-marital children but not to others 

· Some non-marital children could inherit from father if paternity was established during father’s lifetime –upheld
 G. All other discrimination receives only rational basis review under equal protection

· Age discrimination

· Murgia – no history of purposeful discrimination, aged aren’t discrete insular minority
· Congress passed age discrimination act
· Disability discrimination

· Cleburne v. Cleburne Living Center – zoning regulation was unconstitutional, but upheld that only rational review

· Wealth/poverty discrimination

· Poverty is not suspect class – basis of market economy
· Economic regulation – rational basis review

· New Orleans v. Dukes – to be a pushcart vendor, had to work there for 8 years 
· Sexual orientation discrimination- only one case so far
· Romer v. Evans (1996) – rational basis review and declared the CO initiative unconstitutional
· no rational relationship to any state interest, too narrow/too broad at same time

· Don’t Ask Don’t Tell (1993-2012): gays can serve in military but not openly

· All constitutional challenges were unsuccessful, court applied heightened deferential rationality

· Repealed bc of good research underscoring irrationality of policy, gay ppl performed valuable services but were kicked out, lots of voices within the military challenging the policy

· Same-sex marriage: mostly in the state courts until recently
· Hawaii (1993) 

· 2 claims made: 1) marriage is fundamental civil right of all people (Loving v. VA, Skinner v. OK); 2) denial of equal protection

· Hawaii decision overturned by amendment

· Federal Defense of Marriage Act (DOMA)

· 1) states not required to recognize same-sex marriages that are recognized in other jxns (trivial – states are never required to recognize marriages from other states)

· 2) under federal law, relies on states roles in recognizing marriages, same sex couples are not recognized as spouses

· Obama – federal gov’t has stopped defending challenges to DOMA, federal courts have been finding it unconstitutional

· Massachusetts – Goodridge v. Dep’t of Health (2003)

· Ban violated both due process and equal protection clause of state constitution

· Rejected doctrine of civil unions – separate not equal

· California – Prop 8 decision challenged as unconstitutional

· Reinhardt – very narrow

· 1) CA had previously recognized same-sex marriages, taking away right that has been recognized

· 2) emphasizes that CA already recognized and granted the same tangible rights of marriage – being denied the label

· Economic regulation – minimum rationality review (defined in Carolene Products ftn4)
· MRR to determine whether there is a rational relationship to a legitimate government interest, wants to avoid Lochner problem
· Railway Express Agency v. NY (1949): court doesn’t know if the ad by non-owners would be more distracting, but it could be, so its allowed
· Exclusion of former meth users from transportation authority employment (NY City Transit v. Beazer)

H. “Fundamental Interest” strand of equal protection strict scrutiny

· Voting 

· Laws that keep some citizens from voting must meet strict scrutiny 

· Poll taxes are unconstitutional

· Property ownership reqs for voting are almost always unconstitutional (Harper v. VA State Board of Elections)

· Laws designed to protect the integrity of electoral process, so long as they are on balanced desirable 

· Indiana law that required photo id to vote – upheld, benefits outweighed burden

· 1-person, 1-vote must always be maintained (Reynolds v. Sims)
· For any elected body where reps are chosen from districts, all districts must be about the same in population

· Prior to 1960s, malapportionment
· Question of numerical apportionment was non-justiciable (political question) until 1964
· If government uses race in drawing election districts to benefit minorities, must meet strict scrutiny

· Counting uncounted votes in presidential election without pre-existing standards violates equal protection (Bush v. Gore)
· Access to courts

· Criminal

· ( couldn’t pay for transcript for his appeal – upheld (Griffin v. Illinois)

· Civil litigation

· Requires states to provide waivers for divroces – state has monopoly over process, no real alternative (Boddie v. Conn)

· Children
· Child support proceedings – have to pay for dna evidence (Little)

· Indigent parents are not entitled to counsel when state temporarily takes kids away (Lasciter)

· Refusal to expand fundamental interest analysis to redress economic inequality
· Rodriguez v. San Antonio Board of Education
· Court: children are not totally denied education, experts disagree on whether money makes a difference, afraid of larger implications of recognizing suspect classification in this context – equalization of all publicly provided services
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