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Modalities of Constitutional Interpretation

1. The Constitution

a. Article I: Legislative Powers

b. II: Executive Powers

c. III: Judicial Powers

d. IV: Relationships Among the States

e. V: Amendment Procedures

f. VI: National Debt/Supremacy

g. VII: Ratification Procedures

2. The Six Modalities (Bobbitt) 

a. Historical/Intentionalist

i. Relying on the intentions of the framers and ratifiers.

1. Consent as the source of its authority. 

a. Easy to shift from what was actually consented to, to what should have been consented to. 

ii. Some parts of the C are written abstractly, allowing you to interpret them without departing from the intentionalist modality

b. Textual
i. Looking to the meaning of the words alone, as they would appear to a man on the street.

c. Structural
i. Inferring rules from the relationships that the C mandates among the structures (of government) it sets up

d. Doctrinal
i. Applying rules generated by precedent

ii. Authority of law. Predictability & stability, stare decisis

e. Ethical (Responsive)
i. Deriving rules from those moral commitments of the American ethos that are reflected in the C.

ii. Idea of the living C.

1. Not as much authority behind it. Is the SC really the best arbiter of what is the ethos of the nation. 

2. Counter-majoritarian difficulty- unelected officials making decisions about what the electorate wants. 

f. Prudential
i. Seeking to balance the costs and effects of a particular rule.

ii. Consequentialist form of reasoning. 

1. If the decision is so perverse/destructive, the C doesn’t require it to self-destruct. 

2. Don’t order things that you know won’t stand or won’t be followed.

a. Otherwise, Court’s legitimacy comes into question. 

g. Post’s three modalities (comparable to 3 of Bobbitt’s)

i. “Doctrinal interpretation, which follows the principle of stare decisis, invokes the authority of the C as law. Historical interpretation, which implements an original act of will, is validated by the authority of the C as consent (Burger). Responsive interpretation, which engages in an ongoing process of national self-definition, appeals to the authority of the C as, for lack of a better word, ethos.” 
ii. Historical Modality (Authority of Consent) → Doctrinal Modality (Authority of Law) → Responsive Modality (No Authority) → (back around)
3. Marsh v. Chambers (1983) (supp) [Burger]

a. Does opening the NE legislature with prayer by a paid chaplain violate the Establishment Clause (1st)?

i. Held: Not a violation. SC still opens with “God save this Honorable Court”

b. Lemon Test- if violates any prong ( unconst. Very strict- invoke sparingly for fear it will be overturned. But if it’s the test, we should just be picking and choosing when we use it.

i. (1) the statute must have a secular legislative purpose

ii. (2) its principal or primary effect must be one that neither advances nor inhibits religion

iii. (3) the statute must not foster an excessive government entanglement with religion

c. Court looks at history- Intentionalist Argument- founders wrote the clause, but then were paying chaplains at the same time- would be contradicting themselves. 

i. Look not just to framers’ intent, but ratifiers intent. 

ii. Fails to look at subsequent 200 yrs. 

Judicial Review

4. Marbury v. Madison (1803) pg 108 [Marshall] one week before Stuart

a. History- power struggle between Federalists and Jeffersonians. Jefferson won the vote- first time in history an incumbent political party had been ousted by popular vote, unsure how to transition. Federalists created “inferior courts” on way out, filled them with Federalist judges. 

b. Marbury had been appointed justice of the peace by Adams, commission had been signed, but not delivered. Jefferson ordered Madison, Sec of State, not to deliver it.

c. Held:

i. On the facts and the law, Marbury is entitled to the commission

1. Commission was valid upon the signing

ii. A judicial remedy wouldn’t improperly interfere with the executives const discretion

iii. A mandamus is the appropriate remedy, Madison can’t assert sovereign immunity

1. Says § 13 of the Judiciary Act authorizes the mandamus. 

2. 
But then says § 13 is Unconst. 

b. Stands for:

i. Constitution trumps legislative acts

ii. The Court has the power to invalidate a federal law on Const grounds. 

1. Power of the court to review law/state action to see if it conforms with the C

c. Justification for judicial review

i. Constitution is supreme law and the SC is ultimate arbiter of the C.

ii. Others not mentioned:

1. Must have a supervisory role- head to all the courts, court as least dangerous branch

2. Not a distinctively counter-majoritarian body

3. Court protects fundamental values

4. Ensures that representative democracy actually works by protecting minorities. 

a. Tough to distinguish principle from prejudice though

d. Justification of C Supremacy

i. C as the original and supreme will of the people

1. Historical/intentionalist- consent

2. Rare moment of higher lawmaking

ii. C is written (contrast with England)

1. Determinate, public, transparent- accountability. 

iii. The C created Cong, and therefore can trump anything Cong creates

iv. No middle ground- it’s either supreme, or just another law. 

v. Supremacy Clause in Article VI

1. But actual text is better argument for binding the states than Cong with judicial review

2. Could argue that the text is only procedural

e. Justifications for Judiciary as Ultimate Arbiter of the C

i. Judicial competence to interpret all laws

ii. Prerogative of the judiciary to say when a conflict exists

iii. (maybe special institutional competence- sequestered from politics)

iv. Others

1. Separation of Powers- if Cong makes the laws and also interprets what is Const, is that like the fox guarding the henhouse?

a. But counter-majoritarian difficulty again

i. Bad- only need 5 people to decide

ii. Good- because they are so removed for society (insulated, life-tenure),

2. Uniformity among the branches

3. Judiciary as more stable body- adheres to its own precedents

4. Courts have to give reasons for their decisons

f. Could have avoided the issue in several ways

i. Marshall recuse himself (as the previous sec of state that didn’t deliver)

ii. Commission only vested on delivery

iii. Political question doctrine- what one sovereign can give, the other can take away. Political and not reviewable.

iv. Could have also avoided the conflict between the C and the Judiciary Act

1. Went out of their way to create the conflict.

g. Judiciary Act had created three categories of jurisdiction

i. Exclusive jurisdiction: Only the SC can hear it.

ii. Original jurisdiction: You can bring it first to the SC.

iii. Appellate jurisdiction: You can only bring it to the SC on appeal
5. Stuart v. Laird (1803) pg 104

a. Argued that the SC Justices could not sit as circuit judges without commissions and that the repeal of the circuit judgeship (I think just eliminated them all) was unconst under Article III, which granted life tenure.

b. Court acquiesced to the Jeffersonian purge of circuit court judges. 

2. State of Law today

a. Original jurisdiction can neither be expanded nor diminished

b. Appellate jurisdiction can be stripped by Cong

6. Counter-majoritarian difficulty

c. In a democracy, minorities lose by definition. Why allow non-elected people to strike down majority opinion?

i. Sometimes we distrust democracy

ii. May emerge that it’s the same people always on the losing side- result of animus? The loser wasn’t really allowed to be part of the decision making process.

d. But isn’t the Senate another example of the counter-maj difficulty?

Justiciability Doctrines

7. Political Question Doctrine

a. Court isn’t competent to opine on the question

i. C assigned the adjudicatory power to another branch (textual commitment)

1. Nixon- impeachment of a judge not for courts to decide

ii. Lack of judicially administrable standards (institutional competence)

b. Prudential reasons against interference (comity)

c. Landmark case of Baker v. Carr outlines these. 

8. Standing
d. Const Standing- π must allege

i. An injury in fact

ii. Fairly traceable to the ∆’s conduct, AND

iii. Likely to be redressed by a favorable fed court decision

iv. (Lujan v. Defenders of Wildlife- no injury to the people, injury to the animals was too speculative, no standing)

v. Court doesn’t issue advisory opinions

e. Prudential Standing factors (more like common law rules)

i. A prohibition on the assertion of the legal rights of 3rd parties

ii. A prohibition on asserting generalized grievances shared widely among a group of people

1. Can’t sue as “a taxpayer” b/c your taxes are being spent wrong- exception for Establishment Clause cases- never overruled. 

iii. A prohibition on asserting claims not within the “zone of interests” Cong sought to protect. 

2. Ripeness
a. A temporal issue- too early

i. No injury yet. But dismissed w/o prejudice, can bring it later.

ii. Too premature for review

3. Mootness
a. Temporal in that it’s too late to bring it. 

i. No effectual relief can be granted.

b. Exception for matters ‘evading review but capable of repetition’

i. Roe and pregnancy. Will always be short, could never be brought if we say it’s moot. 

4. Certiorari Practice
a. SC will not grant cert if there is an ‘adequate and independent’ ground for the lower court decision in state law. (marriage cases)

b. Considerations governing grants of cert

i. Conflict within circuit courts or a circuit and state court of last resort

ii. Conflict within state courts of last resort

iii. Decision on an issue of fed law that should be resolved by Court

Commerce Clause

1. Federalism
a. Relationship between fed gov and state gov

b. Story of error (tyranny under King George), overcorrection (post-Revolution, hesitant to give any power to centralized gov), then equilibrium (trying to balance out)

c. Five values of Federalism

i. Promotion of Efficiency

1. Issues of scale, some entities better equipped to address

2. States have own self interests, better for the nat’l gov to take a big picture view. Prevent a prisoner’s dilemma

ii. Promotion of Individual Choice

1. If states have own solutions, ensures more people’s preferences are satisfied (geo and cultural preferences). More options.

iii. Promotion of Experimentation

iv. Promotion of Citizen Participation

1. Allow citizens to participate at the local level (not necessarily about federalism as about localism)

v. Prevention of Tyranny

1. Power in two distinct govs, less fear of tyranny.

9. McCulloch v. Maryland (1819) pg 38 [Marshal]

d. Question 1: Does Cong have the power to create a national bank?

i. Yes.

e. Question 2: If so, does a state have the power to tax it?

i. No.

ii. Would essentially give it the power to destroy the bank. Also like taxing its sister states, since the bank draws on all states.

1. Structural modality- not the structure the C outlines.

f. Articles that give power to the states only say what they can’t do, not what they can- idea that the residual power lies in the states. 

g. The limitation on Cong’s power is enumeration- their powers are limited to those enumerated on the C. 

i. But a bank isn’t enumerated- how do we get to the answer that Cong does have the power?

h. Ends up saying the power lies in the Necessary and Proper Clause

i. Bank as a means to enumerated end

1. But doesn’t say which end- not sure which power he is attaching to.

a. Just saying if there is a power, then N&P attaches to it, giving it broad discretion to be enforced. 

b. (later attaches to the Commerce Clause)

ii. Not using necessary as ‘indispensable’ – more flexible than that

1. Intra-textualism- Art I § 10 says “absolutely necessary’- does this create degrees of necessity (whereas, like ‘pregnant’, you’d think of it as a yes or no question)

i. “Let the end be legitimate, let it be within the scope of the C, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the C, are constitutional.”

j. Though the SC said in Marbury that they have the power to strike down an act of Cong, it isn’t until decades later that they actually do. 

10. Gibbons v. Ogden (1824) pg 168

k. ∆ operates a ferry from NY to NJ, has a state license (monopoly) to do so. π starts one with a federal license. Lawsuit.

l. Held: Federal license trumps. 

i. Marshall- Fed statute gives π an exclusive license, totally trumps the state license. Simple pre-emption issue. 

1. Saying only fails because it conflicts with the federal license. Johson concurrence saying even if there wasn’t a federal licensing system, still can’t legislate in that area. 

ii. Johnson- Under the C, Cong’s power to regulate interstate commerce is exclusive- state can’t have a power to grant interstate monopolies- can’t create a statute allowing it to do so.  

1. Dormant Commerce Clause- even when Cong is silent, states are not allowed to trammel on the right.

a. Only a concurrence here, later becomes good law. 

Substantive Due Process 

1. Substantive Due Process

a. Certain rights are nowhere enumerated in the C, but the Court has instantiated them as Const rights

i. Substantive DP and unenumerated rights would be better under P&I- written more broadly and abstract. But Slaughterhouse killed it. 

b. Arc 1 – Economic rights (Lochner, Meyer, Pierce, West Coast Hotel- not all economic, why some still survive)

c. Gap where the economic rights strand of SDP withers. 

d. Arc 2- Right to Privacy (Griswold, Roe, Casey, Lawrence)
2. Lochner Era- Fed Power getting squished from both sides- individ rights over half the pie.

	Valid Exercise of Congressional Power
	Invalid Exercise of Congressional Power

	Interstate (“throat of commerce,” “stream of commerce”)
	Intrastate (something has left the stream of commerce)

	Commerce
	Agriculture, Manufacture (Hammer), Mining (Carter Coal)
- (the action seems to pre-date commerce)

	Direct Effects on Commerce (Carter Coal)
	Indirect Effects on Commerce

-(this is essentially the test that gets resurrected in 1995 with Lopez)


a. Tricky when something travels interstate, but settle intrastate (Schechter Poultry)

b. Three recurring doctrinal issues

i. Subject- whether the subject of the cong regulation is interstate commerce

ii. Purpose- is it consistent with the purpose for which Cong was delegated the power to regulate interstate commerce

iii. State power- independent of the first two issues, does the regulation fun afoul of the powers reserved to the states under the 10th Amend
3. Post 1938- economy tanked, Fed gov’t felt crippled by inability to act to get the country out of the depression. Pie chart mostly fed power, some individ power, a thin slice of state power

a. Essentially all federal power and deference to Cong.

b. Individ rights also less, b/c economic rights are taken out of the C (West Coast Hotel).

4. 1995 and Lopez-
Lochner Era

11. Champion v. Ames (1903) pg 437 [The Lottery Case]

a. Act prohibited sending lottery tickets from one state to another

b. ∆ says company carrying tickets isn’t commerce.

i. Ticket have no value- not commerce

ii. Cong only has the authority to regulate, not prohibit. 

iii. Dissent agrees.

1. More like a K than commerce

c. Held: Statute upheld

i. Efficiency- there are certain things the fed can do better- protect people against the widespread pestilence of lotteries.

1. Though, this is kind of like Cong stepping into the states’ police powers – more of a moral issue than commerce

12. Hammer v. Dagenhart (1918) pg 441

d. Act by Cong prohibiting the transfer of certain goods if they weren’t produced in compliance with Cong’s child labor guidelines.

i. Again, morals legislation and interstate commerce.

e. Held: Court strikes down the statute. 

i. The good itself isn’t harmful. Doll made by child labor is exactly the same is one that isn’t. 

ii. Interstate transportation isn’t a necessary element of the harm

f. Process/Product distinction

i. Debate of harmful goods vs. harmful processes that produce innocent goods (debate continues in international context).

ii. No longer good law in U.S. Overruled by U.S. v. Darby. 

g. Trying to prevent a prisoner’s dilemma

i. If only some states have anti-child labor laws, they may be at an advantage, but everyone loses if no one has them.

h. Overruled by Darby. 

13. Lochner v. New York (1905) pg 417

i. SC strikes down NY’s maximum hours legislation based on freedom of contract, which isn’t enumerated in the C. 

i. Where does it come from?

1. Not the K Clause in the C (Art I § 2: no state shall make any law impairing the obligation of Ks) had been narrowed 

2. DP? But did go through due process of law vis a vis the legislature.

3. P&I? But the Slaughterhouse Cases essentially shut them down

a. Textually, would have made most sense. But nope. 

4. The 14th Amend- read it as a series of substantive rights, guarantee process to protect those rights and guarantee that those rights will be evenly enforced

a. Odd, b/c DP seems so procedural 

ii. Interesting that this is an unenumerated right coming from the right (rather than the left)

j. Harlan dissent

i. Challenges the finding of fact that bakers aren’t a vulnerable class

k. Holmes Dissent

i. “I think that the word liberty in the 14th Amend is perverted when it is held to prevent the natural outcome of a dominant opinion.”

ii. Challenges the C interpretation of the maj

iii. Pushes for ethos modality- this isn’t the ethos of the country

1. Concerned about counter-maj ( striking down something the majority seems to want. 

l. Further thoughts

i. Why is Lochner reviled and we don’t have it anymore, and yet we have a current unenumerated rights jurisprudence?

ii. Was Lochner just trying to reinvigorate the Contracts Clause?
New Deal Era

1. C as a pre-commitment device

a. Great Depression, in a Const crisis- but should we abandon the C?

b. Isn’t it created for moments like this so we don’t abandon our values?

c. The 4 Horsemen trying to find a principled view of Const limits before the depression, sticking to it after. 

i. Emergencies don’t enlarge Congressional power

ii. But it gets ugly if you’re in a depression and Cong is trying to fix things, and the Court is striking down their legislation. 

2. The Judicial Backlash

a. Hammer- Strikes down Child Labor Act

b. Carter v. Carter Coal- strikes down Bituminous Coal Conservation Act as an enactment in excess of Cong’s Commerce Power

i. Manufacturing is prior to commerce, not reachable by Cong

c. Schechter Poultry- Strikes down National Industrial Recovery Act as excess of Cong’s Commerce Power

i. Chickens travel to NY, but don’t move after that. Post commerce, no longer regulable by Cong. 

d. FDR pissed, proposes a court packing scheme – C doesn’t set # of justices

i. Roberts switches view to the left to save the 9 member court

ii. Switch in time that saved 9 (West Coast Hotel)

14. [Commerce Clause] NLRG v. Jones & Laughlin Steel Corp (1937) pg 549 [Hughes]

e. Large steel co. fires 10 workers who were engaging in union activity, the NLRB orders their reinstatement. 

i. Question- is the NLRA in excess of Cong’s Commerce Power?

ii. Held: No

1. Though activities may be intrastate individually, if you look at the big picture, they can “have such a close and substantial relation to interstate commerce that their control is essential or appropriate.”

a. Distinguishes from Schechter- much larger effect here. Doesn’t overrule it.

b. Focuses on CC, not DP

c. Really motivated by prudential modality, but can’t say that- don’t want the court to have 15!

f. National Labor Relations Act- prohibits employers from engaging in any unfair labor practice affecting commerce (really broad def of commerce)

i. Meant to drive economy, get country out of the depression

15. [Commerce Clause] United States v. Darby (1941) pg 551 [Stone]

g. Fair Labor Standards Act prohibits interstate shipment of goods produced not conforming to min wage/max hour laws.

h. Question: Does Cong have the power to do this?

i. Held: Yes. Statute upheld.

i. Argument against- not really about commerce, but about hours and wages, which are state powers. 

j. Overrules Hammer (essentially the same case, just diff outcome)

i. This is a classic process/product case, but no longer follow the distinction. 

ii. (Casey stare decisis factors: change in ethos/facts, recent precedent (reliance), is the standard judicially administrable (workability))

k. Four horsemen have retired by now. 

16. [Commerce Clause] Wickard v. Filburn (1942) pg 553 [Jackson]

l. High point of deference to Cong.

i. Agricultural Adjustment Act- allotment of how much wheat a farmer can grow.

ii. ∆ grew more than his allotment, but surplus wasn’t for sale but for his personal use – possibly even only growing for himself. Can you get more intrastate than this?

m. Upheld act

i. By supplying his own need, he removes his demand from the market, which is an interstate market.

ii. Look at things in the aggregate

1. If everyone did this, would be a huge problem.

2. But if you really follow this principle, everything can be interstate commerce.

n. Lopez doesn’t overrule, only distinguishes. 

i. Standard becomes whether it ‘substantially embraces’ interstate commerce (rather than aggregate)

ii. Focuses on economic/non-economic distinction, with respect to the activity being regulated

1. Economic in nature- regulate ad nauseum

2. Non-economic- can’t aggregate it. 

3. [DP Clause] Nebbia v. New York (1934) pg 500

a. Price fixing on milk.

b. Expands what ‘affecting the public interest’ means

i. DP only requires that it not be unreasonable, arbitrary, or capricious.

17. [K Clause] Home Building & Loan Assoc. v. Blaisdell (1934) pg 501 [Hughs]

c. Mortgage moratorium law by MN- grants temp relief from mortgage foreclosures

i. Challenge says it violates K clause

1. Prob does, but if they said that, would be a cascade of foreclosures.

2. Very prudential modality motivated. 

d. Law upheld

i. Create a new rule: Ask whether “the legislation is addressed to a legitimate end and the measures taken are reasonable and appropriate to that end.” 
ii. Original intent of clause was to prevent special dealing by special interest groups- not what’s happening here. 

iii. Cardozo concurrence- 14th Amend causes the K Clause to be read differently, as a rational compromise between private rights and public welfare. 

e. (Note- K Clause only enforceable against the states)

18. [DP Clause] West Coast Hotel Co. v Parrish (1937) pg 511 [Hughes]

f. WA law creates a min wage

i. Argue that it’s deprivation of freedom of K, deprives liberty w/o DP.

g. Doesn’t directly overrule Lochner, but does drive a stake into its heart (overruled Adkins- had relied on Lochner to overrule a fed min wage law for women- so essentially kills Lochner)

i. Says there isn’t a freedom of K in the C.

ii. 14th Amend is a procedural guarantee- not saying you can’t take away liberty, but that you can’t take it away w/o due process of law. 

h. Didn’t have to be so broad

i. Muller had said Lochner didn’t extend to women because they’re a vulnerable class- could have fit this case into the Muller exception

Second Reconstruction 

1. (Period immediately following the Switch in Time)

19. [Commerce/DP] U.S. v. Carolene Products (1938) pg 513 [Stone]

a. Three parts to the case

b. (1) Cong’s Filled Milk Act does not violate the CC
i. Not in casebook. Can do this under Champion.

c. (2) Filled Milk Act does not violate the 5th Amend DP Clause

i. Looked at facts, reason to believe filled milk is deleterious to public health ( gave it due process

d. (3) The existence of facts supporting the legislative judgment is to be presumed 

i. [R]egulatory legislation affecting ordinary commercial transactions is not to be pronounced unconstitutional unless . . . it is of such a character as to preclude the assumption that it rests upon some rational basis within the knowledge and experience of the legislators
1. Source of the rational basis test
2. Could this possibly be saying that would defer to Cong even if no finding of fact? 

a. Don’t address- findings here

b. Address in Williamson v. Lee Optical, no findings

3. FN 4 cabins this deference to Cong somewhat
e. Footnote 4

i. Paragraph 1- “There may be narrower scope for operation of the presumption of constitutionality when legislation appears on its face to be within a specific prohibition of the Constitution, such as those of the first ten Amendments, which are deemed equally specific when held to be embraced within the Fourteenth.”  
1. If it violates something specific, such as the Bill of Rights, we’re not going to defer 
a. If conflict, we’ll engage in old form of review (strict scrutiny)
2. “equally specific” – Incorporation- the exemption above also applies to those rights that are incorporated 

a. Saying though the Bill of Rights facially only apply against the federal gov, the SC has begun to view some of the as incorporated thru the 14th DP clause to run against the states. 

i. Not all- 2nd (Heller), 3rd (no decision), 5th Grand Jury clause (1884), 7th jury guarantee (1974), 8th Bail provision (dicta in Roper)

b. Kenji- would make more sense to incorporate thru P&I

ii. Paragraph 2 - “It is unnecessary to consider now whether legislation which restricts those political processes which can ordinarily be expected to bring about repeal of undesirable legislation, is to be subjected to more exacting judicial scrutiny under the general prohibitions of the Fourteenth Amendment than are most other types of legislation.”  
1. Reserves judgment on whether  some political rights (vote, peaceable assembly, political organizing) and some unenumerated rights will receive heightened scrutiny.

a. Heightened scrutiny in regard to unenumerated rights is harder to justify/less legit than Bill of Rights rights

b. But if the court is ensuring democratic legitimacy, the counter-majoritarian difficulty disappears – when those rights are abridged, what comes out of the democratice legislature is illegit b/c it hasn’t lived up to the ideal.

i. Ely- processural view of legit gov- as long as process is legit, outcome is legit

ii. Kenji- dodges core question of con law which is substance- have to substantively decide what is fair/unfair. Substantive decision as to the validity of the group. 

iii. Paragraph 3 - “Nor need we enquire whether similar considerations enter into the review of statutes directed at particular religious, or national, or racial minorities, whether prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities, and which may call for a correspondingly more searching judicial inquiry”  
1. Acknowledges pariahs of society and that they need the protections of the courts, even if the majority doesn’t seem to want it. 

a. Not stepping in in the name of enumerated rights or the political process- fairness? Vague notions of EP and free exercise?

20. [EP/DP] Williamson v. Lee Optical (1955) pg 520 [Douglas]

f. OK statute distinguishing between ophthalmologists/optometrists and opticians in regards to fitting lenses.

g. Challenges under EP and DP

i. Argue the statute treats similarly situated individuals differently (EP) and that it infringes on livelihood (DP)

ii. After West Coast Hotel, any freedom of K/livelihood argument is only going to get rational basis review (b/c no longer based in C), and after Carolene Products, rational basis is even more deferential. 

1. Goes even further than Carolene- no findings here

a. Exercise judicial imagination- court must exhaust all reasons for why it might be rational.

b. VERY high deference. 

h. Upheld. 

21. [Commerce] Heart of Atlanta Motel & Katzenbach v. McClung (1964)

i. Civil Rights Act of 1964 – trying to give teeth in the private sector to what Brown did in the public. 

i. Court upholds under the Commerce Clause

1. Focuses on the commerce nature of the hotel. 

j. Why not the 13th or 14th?

i. Problem of intervening precedent- SC had said that Cong didn’t have the power under 13.2 or 14.5 for the Civil Rights Cases of 1883 or the CR Act of 1875

1. 13.2 reaches private actors, but only addresses slavery

2. 14.5 doesn’t work because EPC doesn’t reach private actors

ii. So though makes most sense textually, difficult doctrinally b/c would require overturning precedent. 

iii. CC doesn’t make sense textually, but easy doctrinally

1. Problematic later after CC doctrine ebbs away. 
Rehnquist Revolution

22. [Commerce] U.S. v. Lopez (1995)

a. Gun Free School Zone Act

b. Court strikes down the Act

i. First time since 1937 the Court has struck down a statute as being in excess of their Commerce Clause power

ii. Why now?

1. Thomas new to the Court.

2. Both Pres and Court had articulated strong states-rights jurisprudence, over-federalization of many issues. 

3. Also same time as Casey- Reagan making appointments to try to overturn Roe. 

c. Three areas that Cong can regulate under the CC

i. (1) Channels of Interstate Commerce

1. Pathways that commerce may travel- hotels, highway, river, truck stop

ii. (2) Instrumentalities of interstate commerce, or persons or things in interstate commerce
1. One of the things that move in interstate commerce- a truck. Not the good itself, but the instrument moving it.

iii. (3) Activities having a substantial relation to interstate commerce (“substantially affect”)

1. Least clear- not as obvious when Cong is invoking this category of power. 

d. Four category 3 factors (trying to distinguish Wickard- aggregate de minimis activity.

i. (1) Is the activity economic in nature?

1. Read to exclude non-economic activity like (some) crime, families, and education.

a. If non-economic, we don’t use the Wickard aggregation principle – only applies to economic activity. 

2. Answer must be yes in order to pass this test. 

ii. (2) Are there Congressional findings?

1. Not dispositive, but helpful in guiding the court in its review

2. Under rational basis, court can speculate on what Cong was thinking.

iii. (3) Is there a jurisdictional element?

1. Is there an element in a statute that limits its applicability?

2. Conversely, if there is a properly worded jurisdictional clause in the statute, it will be per se const under the CC.

a. Does this allow Cong to make any statute it wants Const under the CC?

i. Downside of putting in the element, is that you’ll never end up challenging the Lopez test.

3. (Post-Lopez, reword statute: It shall be unlawful “for any individual knowingly to possess a firearm that has moved in or that otherwise affects interstate or foreign commerce at a place that the individual knows, or has reasonable cause to believe, is a school zone. Upheld in Danks.)

a. Back to ‘affects’- what does this mean? No real guidance. Court will decide when you’re in court essentially. Why does violence against women not count, but marijuana does? Gestalt analysis by Court. 

iv. (4) Is there a sufficiently close link between the activity and interstate commerce?

1. Kind of like aggregation in principle, but different in that it asks – what is the fewest number of steps you could plausibly get to interstate commerce?

2. Rehnquist feels the connection is too attenuated here.

e. Kennedy Concurrence (with O’Connor)

i. Draws on structural modality to make arguments about federalism and its values. Focuses on prevention of tyranny, promotion of experimentation.

1. Both were authors of Casey and stare decisis- competing modalities of structural (Lopez) and doctrinal (Casey)

f. Thomas Concurrence

i. Concurs to the right of the majority- most aggressive originalist and textualist on the court.

1. Would be willing to go all the way back to pre-1937 era

ii. Interstate commerce clause has eclipsed all the rest of the clauses in Art I § 8. If commerce had such a broad meaning, much of the rest of § 8 would be surplusage.

iii. Textualist argument of ‘commerce’ being very narrow

1. Kenji- actually lots of definitions of commerce

g. Stevens Dissent

i. Guns are “things in interstate commerce” according to Category 2

h. Breyer Dissent

i. Focuses on facts- link between guns near schools and interstate commerce, and the deference implied by rational basis.

1. Rational basis- the C requires us to judge connection between the activity

a. Should be similar analysis to Williamson

i. Souter Dissent

i. Privileges doctrinal modality over structural

1. Comes the closest to the prudential modality too – and calling out its use in the court packing and pre 1937

j. (Ultimately, Lopez doesn’t overrule anything. Kind of reorganizes cases. But, a shot across the bow of a major seismic shift to come? Or, just a moderate correction/adjustment)

23. [Commerce] U.S. v. Morrison (2000)

k. Same Lopez majority strikes down the Violence Against Women Act of 1994 (gave victims of gender motivated violence a cause of action against their assailants) as an excess of Cong’s Commerce Clause power. 

i. Activity not economic in nature, no jurisdictional clause. 

ii. Also see under Legislative Enforcement (after Boerne)

24. [Commerce] Raich v. Gonzales (2005)

l. Four Lopez dissenters were joined by Kennedy and Scalia to uphold a Fed law criminalizing possession of pot, even if geared toward local cultivation and medical purposes. CA had a law permitting. 

i. Reaffirmed Lopez, but said fell on the Wickard side of the line (aggregate)

m. Troubling in that the Fed law isn’t really enforced- undermines rule of law? CA engaged in civil disobedience?

2. As the Commerce Power has become more limited, Cong has begun to look elsewhere for power

a. Spending Power. 
Horizontal Federalism

1. Horizontal vs. Vertical

a. Vertical- between Cong and the states.

i. Taxing and Spending Power 

b. Horizontal- relationship among the states where there isn’t any nat’l gov intervention

i. Regulated through the Const, inter alia:

1. Dormant Commerce Clause

2. P&I Clause of Article IV

3. Full Faith and Credit Clause of Article IV

25. The Taxing and Spending Power

c. “The Congress shall have the power To lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the common Defence and general Welfare of the United States.” U.S. Const. art. I, § 8, cl. 1

i. Understood as saying Cong can spend, though not explicit

ii. This power is important in a post-Lopez world

d. South Dakota v. Dole (1987) pg 627

i. SC upholds Cong statute withholding 5% of highway funds from states with a drinking age below 21. Couldn’t regulate through the front door (esp post Prohibition gave the alcohol regulating powers to the states)

ii. 4 part test for when Cong uses its spending power to influence state legislation (must meet all 4 components)

1. Conditions placed on fed grants “must be in pursuit of the general welfare’

2. Conditions must be unambiguous so states know the consequences of their choice

3. Conditions on fed grants must be related “to the fed interest in particular national projects or programs”, AND

4. Conditions many not violate other C provisions. 

a. Unconstitutional conditions doctrine: Rumsfeld v. FAIR- you can’t make the surrender of a Const right a condition of getting a gov benefit/$$ (Solomon Amend)

iii. Dissent takes issue with (3) here- drinking age and highway funds aren’t related.

1.  Majority- drunk driving, different age limits incentivizes driving across borders for booze. 

iv. This test does not apply to private institutions

26. Dormant/Negative Commerce Clause

e. A negative inference drawn from the Interstate Commerce Clause- even when Cong hasn’t acted, the CC restricts state regulation of interstate commerce

i. Fountainhead of this in Johnson’s concurrence in Gibbons v. Ogden
f. DCC Analysis of State Regulation:

i. (1) Does the state regulation impinge on an activity covered by federal legislation?
1. If Yes, then invalid. Cong not actually dormant- have spoken. 

2. Gibbons. 

ii. (2) If no, does the state regulation discriminate against interstate commerce?
1. If Yes, then the reg is invalid unless it meets strict scrutiny (PA v. NJ) or if state is a market participant (Hughes v. Alexandria)

a. PA v. NJ- facially discriminated against products from out of state. 

b. To pass SS, the statute must further important, non-economic state interest and there must be no reasonable nondiscriminatory alternatives

i. Maine v. Taylor- Maine ban on out of state baitfish that might introduce disease. Only case to meet the SS standard. 

2. Market participant exception- state must be acting as a purchaser, seller, subsidizer, etc. in the market

a. Reeves- SD’s state owned cement plant’s practice of favoring in-state customers upheld.

b. Hughes v. Alexandria- MD bounties to in state companies for junking cars upheld. 

iii. (3) Does the (non-discriminatory) state regulation burden interstate commerce?

1. Even if not discrim in purpose, may be in effect. Even if don’t intend to regulate interstate commerce, it may in fact do so. 

2. If yes, regulation is invalid unless the state’s interest in the law outweighs the burden on interstate commerce - Pike balancing test (Pike v. Bruce Church)

a. Does the burden outweigh the state’s interest in the law?

3. Hughes v. Oklahoma- refines the pike test. Hughes Test (refer to as Pike balancing test): Consider

a. (1) Whether the challenged statute regulates even-handedly with only ‘incidental’ effects on interstate commerce, or instead discrim against interstate commerce either on its face or in practical effect

b. (2) Whether the statute serves a legit local purpose, and if so

c. (3) Whether alternative means could promote this local purpose as effectively w/o discriminating against interstate commerce. 

iv. (4) If no, then the regulation is valid.

27. Privileges and Immunities Clause (Article IV)

g. “The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States.” U.S. Const. Article IV, Section 2, Clause 1. 
i. Looks at relationships among states

ii. NOT to be confused with “P or I” clause- deals with individuals

h. Corfield v. Coryell (1823)- only rights that are deemed fundamental rights that you have to deal out equally. Here, recognizes

i. Right to pass through or travel in state

ii. Right to reside in a state for biz or other purposes

iii. Right to do biz there whether it involves trade, agriculture, professional pursuits, or otherwise

iv. The right to take, hold, and dispose of property, either real or personal

i. P&I prohibits discrim against out of state individs with respect to certain rights (like pursuing a livelihood or civil liberties- right to travel)

i. Livelihood: Toomer v. Witsell- struck down a SC statute requiring non-residents to pay $2,500 and residents to pay $25 for shrimp license.

ii. Non-livelihood: Baldwin v. MT Fish & Game – upheld licensing charging out of staters more for elk hunting licenses. Not a fundamental right. 

2. DCC v. P&I

	DCC
	P&I Clause

	If state regulation discriminates, the action is invalid unless it either
	- If state regulation deprives an out-of-state individual of important economic interests (i.e. livelihood) or civil liberties, the law is invalid unless the state has a substantial justification and there are no less restrictive means.

- No market participant exception. 

	(1) furthers an important, non-economic state interest and there are no reasonable non-discriminatory alternatives; or
	

	(2) the state is a market participant
	


3. Full Faith and Credit Clause

a. “Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial Proceedings of every other State.  And the Congress may be general Laws prescribe the Manner in which such Acts, Records, and Proceedings shall be proved, and the Effect thereof.”  U.S. Const. art. IV, § 1.  
Separation of Powers

1. Theory

a. Madison’s vision wasn’t that the branches would be separated, but that they would be checks on each other. Worried about concentration of power all in one branch. 

2. Executive Powers, with checks

a. Veto Power (Art 1 § 3.2)

b. Pardon Power (Art 2 § 2.1)

i. Has been held to apply before, during, and after trial, also extends to the offense of criminal contempt

ii. But can’t pardon offenses against state law, or someone who has been impeached

c. Treaty Power (Art 2 § 2.2)

i. Treaties have supremacy parity with fed statutes (most recent prevails)

1. But need 2/3 advice and consent of Senate

ii. Can make exec agreements, but less binding (still trump state laws)

d. Appointments Power (Art 2 § 2.2)

i. Made with advice and consent of the senate. 

28. Youngstown Sheet & Tube Co. v. Sawyer (1952) pg 823 [Black]

e. Does the Pres have unenumerated powers?

i. Black implies no. Jackson’s concurrence leaves more room. 

f. Steelworkers threatened a nationwide strike during Korean conflict. Truman had not asked Cong to declare War, nor had Cong done so.  But stating that the continued availability of steel was necessary to the war effort, Truman directed the Secretary of Commerce Sawyer to seize the steel mills. 
i. We’ve only declared war 5 times- instead, use authorizations of military force

g. Black Majority

i. The seizure is impermissible

ii. Power could either come from C or an act of Cong. No Act here.

1. Arguments for C was the aggregate of Exec powers under C (exec powers, faithfully executing laws, Commander in Chief)

iii. Black says no, not a military power but a lawmaking power. C is clear about the process of making laws.

iv. Does not utilize the prudential modality here. 

1. Focuses much more on Separation of Powers.

h. Frankfurter concurrence

i. Less about C, more about Labor Act of 1947- Cong def didn’t give seizure power to the Pres, so he doesn’t have it. 

i. Douglas concurrence

i. Rejects prudential modality- emergency doesn’t create power. Exec powers have outward appearance of efficiency, but separation of powers isn’t meant to foster efficiency but to protect people from autocracy.

ii. Under 5th- can’t seize w/o compensation, only Cong can compensate, so only Cong can lawfully authorize a seizure. 

j. Jackson concurrence

i. Much more about checks and balances than SoP (not always synonymous, though often interpreted that way)

ii. Gives 3 situations in which the Pres’s powers would be challenged

iii. (1) When the Pres acts pursuant to an express or implied authorization of Cong, his authority is at its max, for it includes all he possesses plus all that Cong can delegate.

1. If Unconst here, usually means that the Fed Gov as an undivided whole lacks power

iv. (2) When the Pres acts in absence of either a Cong grant or denial (silence) of authority, he can only rely upon his own independent powers. There is a gray zone where the Pres and Cong may have concurrent authority or the distribution is uncertain. 

1. Upheld so long as it does not take over the function of another branch of government or prevent it from performing that function .

2. Often not challenged- an answer would be more about the events rather than abstract theories of law. 

v. (3) When the Pres takes measures incompatible with the expressed or implied will of Cong, his power is at its lowest ebb, for he can only rely on his C powers minus the C powers of Cong.

1. Action is often invalid.

2. Court can only sustain exclusive P control by precluding Cong from acting upon the subject. 

vi. This falls into the 3rd category. 

k. Justice Vinson, Reed, Minton dissent

i. Use the Jackson framework, but say it’s category 2- no statute prohibiting seizure (though, a statute authorizing in peace time. Also, C limitations on seizure and quartering troops during wartime)

3. Enumerated but not limited

a. Implies that the exec powers get much stronger in times of war, out of need

i. Bush and Emperor Palpatine

29. Korematsu v. U.S. (1944)

b. This is a Yougnstown (though before) Category 1 case – gov’s in tandem – but coming against a rock wall not discriminating based on race. 

c. Statute by Cong making it a crim to violate an order by a military commander. Later that year, commander orders Japanese on West Coast to report to assembly centers. Korematsu is tried and convicted for remaining home contrary to the exclusion order.

d. Court upholds the conviction

e. Black Majority

i. “All legal restrictions which curtail the civil rights of a single racial group are immediately suspect” but may be Const if necessitated by “pressing public necessity”

1. Beginning of suspect classification and SS doctrine

2. Irony that it survives SS here. 

a. Grutter only other time

b. Strict in scrutiny, fatal in fact (The Court denies this in Adarand)

f. Frankfurter’s Concurrence

i. Prudential modality- evaluate behavior differently in war and in peace (though, in Youngstown, he barred π from citing military necessity- reason of different theatre of wars, or degree of emergency?)

ii. Basically, in times of war, hand over power to exec. 

1. No real text – power goes to both Pres and Cong. Can’t be that Cong gets it during peace and Pres during war. 

g. Murphy Dissent

i. Even in military context, EP rights hold.

1. Note- reverse incorporation! EP only guaranteed against state, now applied to Fed. 

h. Jackson Dissent

i. If SS applies, can’t have under or over inclusiveness

1. But this is both underinclusive (doesn’t apply to potential German or Italian subversives) and overinclusive (no effort to distinguish people with inclinations for disloyalty)

ii. “A military order, however, unconstitutional, is not apt to last longer than the military emergency. . . .  But once a judicial opinion rationalizes such an order to show that it conforms to the Constitution . . . The court for all time has validated the principle of racial discrimination . . . .  The principle then lies about like a loaded weapon ready for the hand of any authority.”
30. Habeas Corpus – the Great Writ

i. A legal action through which a person can seek redress for an unlawful detention

j. “[t]he privilege of the writ of habeas corpus shall not be suspended, unless when in cases of rebellion or invasion, the public safety may require it.”  Const. Art. I, § 9
k. Most famous suspension was by Lincoln in 1862

i. Const?  Art 1 is about Cong’s powers.

1. Cong saved Lincoln and later suspended the writ. 

ii. Settled today that only Cong has the power to suspend the write.

1. If it happens, basically means we’re in a state of martial law (we’re in such a state that civil law no longer applies)

l. Tough during times of war in that the prudential modality puts a lot of pressure on the C – sets out individual liberties, but not a suicide pact. 

31. Ex Parte Milligan (1866) pg 287 [Davis]

m. Milligan arrested and charged with planning an uprising against the Union and the governor of IN. Didn’t want to try him in IN courts (sympathetic jury), so convicted him in a military commission. Filed a habeas writ.

n. SC unanimously held his should be released, but for different reasons.

i. Did not question whether Lincoln could suspend habeas

ii. 5 members said military courts could only try individuals when the civilian courts were closed

iii. 4 members said that military courts could try individuals when the civilian courts were open, but only if Cong had authorized them (military tribunals, not necessarily writ suspension), which it hadn’t. 

1. See later in Hamdi- military tribunal, but still has to follow DP.

o. Stands as the lodestar that the writ of habeas corpus will not be compromised unless the fed courts closed

i. A pretty extreme requirement. 9-11 wouldn’t have affected the writ. 

32. Ex parte Quirin (1942) pg 872 [CJ Stone]

p. 8 Nazi saboteurs (one a US citizen) sent to US, buried uniforms, one turned them all in. FDR issued exec order authorizing military tribunal for them. They sought habeas review. 

i. Classic prudential modality. Also exec resistance on the level of Marbury- we might execute them regardless of what you say. Threat of spies.

ii. Geneva convention- bury uniform, lose your POW rights

iii. This is FDR, post switch in time, post Wickard. 

q. Unanimously uphold the convictions. 

i. Distinguishes between lawful and unlawful combatants- if you don’t obey the laws of war, you can’t call upon them to protect you if you’re caught. 

ii. Distinguish from Milligan- he wasn’t a belligerent (not necessarily same as lawful/unlawful combatant) Also not a civil war. 

4. Recent Timeline.

a. Step 1: June 28, 2004: SCOTUS hands down Hamdi v. Rumsfeld and Rasul v. Bush on the same day.
i. Hamdi- can detain ECs during hostilities with Afghanistan, but must be permitted to contest EC status in a manner consistent with DP

ii. Rasul- the statutory grant of habeas permits aliens in Guantanamo Bay to file habeas grants
b. Step 2: December 30, 2005: Bush signs Congress’s Detainee Treatment Act into law.
i. Protects prisoners from inhumane treatment, but strips the habeas jurisdiction of the SC

ii. Like a Youngstown 1 agreement saying the Court has run amok- check on SC.

iii. DTA
1. § 1005(e)(1) Strips jurisdiction of any court to hear habeas petitions from aliens at GB (precludes statutory habeas claim in Rasul)

2. § 1005(e)(2) and (3) Placed exclusive jurisdiction to hear appeals from CSRTS (determine EC status) or military commissions with DC Circuit (more conservative)

a. Can’t appeal beyond DC Circuit. 

3. Explicitly made (e)(2) and (e)(3) applicable to pending cases (like Hamdan)
c. Step 3: July 27, 2006: SCOTUS hands down Hamdan v. Rumsfeld.
i. Need more DP than was given.

1. UCMJ Art 36- have to treat this comparable to a court martial

2. Geneva Convention Art. 3 is being violated, which is applicable through Art. 21 of the UCMJ
d. Step 4: October 17, 2006: Bush signs Congress’s Military Commissions Act (MCA) into law.

i. Direct response to Hamdan. Puts MTs in Youngstown 1 clearly. Much more explicit about what the executive can do, clearer than DTA.  That’s what’s being considered in Boumediene.  

e. Step 5: June 12, 2008: SCOTUS hands down Boumediene v. Bush, 
i.  Though MCA cleared up ambiguity as whether the jurisdiction stripping provision applied to these cases, we nonetheless view this as Unconst.

1. Rasul was a statutory case, this is a Const case. 

f. Step 6: Jan 22, 2009: Obama signs EO for GB to close. 

i. Torture formally banned. 

ii. Task force to review detention policies/procedures and cases. 

iii. BUT- Obama decided to keep military commission system, saying it’s not workable to try all detainees in civilian courts. 
33. Hamdi v. Rumsfeld (2004) pg 841 [O’Connor]

g. Hamdi, a US citizen, was seized in Afghanistan as an illegal enemy combatant and is held in GB- under US control, but not a US territory. When they learn he’s a citizen, move him to Norfolk. Father files habeas writ. 

h. Remanded- Hamdi states that enemy combatants can be detained during hostilities with Afghanistan, but must be permitted to contest their enemy combatant status in a manner consistent with due process.  
i. O’Connor plurality
i. Question 1: Does the Exec have the authority to detain citizens who qualify as enemy combatants?

1. EC- def is unclear, but for this case, a person who is ‘part of or supporting forces hostile to the US or coalition partners in Afghanistan and who engaged in an armed conflict against the US there’

a. Not relevant that he’s a citizen – Quirin.

b. Distinguish Milligan- he wasn’t an enemy combatant

2. Yes- as long as certain preconditions are met.

a. If no, wouldn’t have needed to get to question 2.

3. Says this is Youngstown category 1- AUMF gave the Pres the power- intentionally made it broad.

a. AUMF: “[T]he President is authorized to use all necessary and appropriate force against those nations, organizations, or persons he determines planned, authorized, committed, or aided the terrorist attacks that occurred on September 11, or harbored such organizations or persons, in order to prevent any future acts of international terrorism against the United States by such nations, organizations or persons.”
b. But Non-Detention Act of 1971 – “no citizen shall be imprisoned or otherwise detained by the US except pursuant to an Act of Cong.” – read AUMF as such an act, though AUMF doesn’t mention detention. 

c. Souter- thinks this is category 3 – Non-detention forbids and AUMF doesn’t address it. 

ii. Question 2: What process is due a citizen who contests his EC status?

1. Gov argues that you have to take our word for it, or a very low ‘some evidence’ standard. Court rejects.

2. In determining how much process is due, plurality opinion uses a balancing test from Mathews v. Eldridge (1976), which weighs “the private interest that will be affected by the official action.” against the Government’s asserted interest. 
iii. Explicitly leaves open potential for military tribunals, as long as they meet DP requirements

j. Souter dissent/concurrence
i. Dissents as to question 1 – Category 3, Exec does not have the power to detain enemy combatants.

ii. Agrees with question 2 – doesn’t think it’s necessary because of his answer to question 1, but thinks Hamdi should have a chance to offer evidence that he isn’t an enemy combatant. 

1. Also doesn’t think it should be limited to citizens?

k. Scalia/Stevens dissent (left and right come full circle to connect- loopification)

i. Would reverse the decision by the 4th Cir that the detention was legal. Absent the suspension of the writ, the exec doesn’t have the power to detain without a charge

1. Scalia- citizen/non-citizen distinction

2. Stevens- wants a robust habeas corpus principle

l. Thomas dissent

i. Essentially, would adopt the gov’s position. Exigencies of war, very pro exec authority.

34. Hamdan (2006) pg 93 Supp [Stevens]

m. Alien detainee in GB since 2002 for several acts of conspiring against the US

n. This is a C case and not a statutory case because they see it as a Youngstown Category 3, and therefore Separation of Powers, case. 

o. Question 1: Could the SC even hear this case, given that the DTA attempts to strip it of its jurisdiction?

i. Yes [Stevens majority]

1. Gets here by saying that (e)(1) didn’t apply to pending cases, like this one. But, avoiding the issue? Buying time. 

a. Avoids the C question. 

2. Scalia dissent- E2 and E3 expand jurisdiction- typical to be clear if it applies to pending. E1 doesn’t expand, no need to be explicit- accepted that it applies to pending cases.  Prob right. 

p. Question 2: Assuming yes to Q1, are the “military commissions” a const exercise of executive authority?

i. No [Stevens majority]

1. Exec exceeding its authority- Cong has prohibited this through the UCMJ, and was not expressly permitted in DTA or AUMF. 

q. Substantive Claim1 by Stevens

i. The DTA, AUMF, and UCMJ (Uniform Code of Military Justice) merely acknowledge military tribunals, not authorize them. 

1. Want a more specific authorization

r. Substantive Claim 2 by Stevens

i. The UCMJ prohibits these tribunals, both through its uniformity requirement and its internalization of the laws of war.

1. ( The exec is actually trying to speak against Cong

2. ‘internalization of the laws of war’ – assumption that everything must be done consistent with the laws of war and Geneva Conventions (incorporated into the UCMJ)

a. But crime/conspiracy not typically tried under the laws of war

s. The UCMJ authorization of MTs is also a limitation- Art. 36 requires that they be consistent with the UCMJ, laws of war, and uniform insofar as practicable. 

i. The benchmark for consistency is the court-martial, not the civilian courts. 

	Court Martial
	Military Tribunal

	(1) Presiding officer must be military judge
	(1) Presiding officer can be a military lawyer (anyone with a law degree)

	(2) 5 member court is required
	(2) Three member court is sufficient

	(3) Evidentiary standards are based on the Federal Rules of Evidence (close to the civilian courts)
	(3) Relaxed evidentiary standards (hearsay, unsworn declarations, coerced statements admissible)

	(4) Accused must be included
	(4) Accused may be excluded


1. Stevens concerned about 3 and 4

t. UCMJ Art 21- MTs “shall have jurisdiction to try offenders or offenses against the law of war.” – SC reads as requiring compliance with the Geneva Convention Art. 3, requiring judgment come from a “regularly constituted court affording all the judicial guarantees which are recognized as indispensable by civilized peoples.”

u. Stevens also avoids the question of whether the use of military commissions in Hamdan would be C if the executive and Cong were speaking together. 

v. Scalia Dissent – Addresses jurisdiction

i. Statute stripping jurisdiction applies to pending cases- that’s how it’s been done (Kenji agrees)

ii. Also that foreign aliens have no habeas rights in the first place, so Cong can’t unconstitutionally strip what was never there. 

w. Thomas Dissent- Addresses substance

i. Geneva conventions don’t apply- only among the states. An individ can’t assert the protections of the conventions

1. Maj- that may be, but UCMJ implements and internalizes them

ii. When ambiguity as to interpretation of the statutes, should defer to the Pres.

1. C gives war powers to Pres and Cong, not the judiciary, so they should defer. 

x. Breyer bait/concurrence: Nothing prevents the Pres from returning to Cong to get authority. 

i. This isn’t a C ruling that Cong can’t supersede, just saying Cong hasn’t given you the authority. 

35. Boumediene v. Bush [Kennedy] 

y. B is a naturalized citizen of Bosnia in GB.

z. Question presented: Whether foreign nationals, apprehended and detained in distant countries during a time of serious threats to our Nation’s security, may assert the privilege of the writ and seek its protection
i. Though the statutory right found in Rasul has been stripped by the MCA, SC says B has a Const habeas right.

1. Before, only giving to citizens or people on U.S. soil. B is neither. 

a. But Kennedy says that while history isn’t uniformly for the grants to aliens, neither does it foreclose those grants

2. Extending habeas right to a piece of land we don’t have sovereignty over – but not saying we have sovereignty. 

a. Now, habeas claims are being filed in Afghanistan, flowing from the idea that we have control over it. 

i. But at least in GB we had an indefinite lease. 

ii. Three part test for extra-territorial application of writ to aliens

1. The citizenship and status of the detainee and the adequacy of the process through which that status determination was made;

2. The nature of the sites where apprehension and then detention took place; and

3. The practical obstacles inherent in resolving the prisoner’s entitlement to the write

a. (incorporating prudential modality into the test)

iii. Since aliens at GB have habeas rights, and Cong hasn’t suspended habeas rights, the question is whether the military commissions give an adequate substitute to the habeas rights.

1. Kennedy says No.

a. But doesn’t say what an adequate framework would look like.

aa. Souter concurred

ab. Roberts dissent

ac. Scalia dissent. 
The 14th Amendment

1. Section 1: Birthright Citizenship Clause. “All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the States wherein they reside.”  

a. Supersedes Dred Scott.

2. Section 1: “No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.”

a. Three moving parts are underlined above. 
b. P&I dies early. Seems to be the most logical place for unenumerated rights, but not the case. Also thought by some to incorporate the bill of rights against the states. 
3. Section 5: The Congress shall have the power to enforce, by appropriate legislation, the provisions of this article.

a. Gives power to Cong to enforce- but how much power does it grant?

b. The Civil Rights Cases in 1873 stood as a roadblock to this section- Court had said Cong didn’t have the power. Wasn’t until Heart of Atlanta Motel that the civil rights statutes came back, but that was under the Commerce Clause.  

i. Later, Katzenbach v. Morgan expands Cong’s powers a bit. 

4. Four Conceptions of Race

a. Status- race as a marker of social status, particularly white supremacy

b. Formal- bloodline or skin color. Colorblindness/anti-classification

c. Historical- race as a phenomenon that creates difference (only) through contingent historical practice

i. Leads to remedial EP jurisprudence. Anti-subordination

d. Culture- Race as ‘culture, community, and consciousness.’ Diversity.

i. Grutter.
36. Strauder v. West Virginia (1880) pg 351 [Strong]

e. Strauder was a black man convicted by an all white jury – statute saying colored people couldn’t serve on jury – challenging statute.

f. Question- Does every citizen have a C right to a trial by a jury selected w/o discrimination based on race?
i. Yes (but limits to race)

1. 14th Amend meant to assure POC enjoyment of civil rights under the law, should be construed liberally to carry out that purpose. 

a. Right to a trial by jury is an essential right under C

2. Can still have juror qualifications based on gender, education, etc.

3. Can use anti-subordination and anti-classification here. 

g. EP seen as only about race at this point. 

h. Dissent- can’t really mean EP since you’ve limited it so much – not equal for everyone. And no one wants that, so must not be what’s going on. 

i. This is a political right- not covered by the 14th.

1. Political if you look at it from the juror – civil if from the defendant.

2. (interesting that a juror’s EP claim would be sameness, while the ∆ would argue that there’s a difference between black/white jurors)

37. The Slaughterhouse Cases (1873) pg 320 [Miller]

i. Louisiana statue giving one company permission to build a large slaughterhouse outside NOLA were all butchers would have to do slaughtering, for a reasonable fee. Similar fact pattern/issue to Lochner. 

i. A state monopoly, a la Gibbons. 

ii. π  sues, saying abridgment of their rights- limited in where they can slaughter and with whom. 

j. Held: Upholds the law against all claims (narrow reading of PorI most important)

i. P&I now only applied to citizens, DP to all persons (and corporations). 

1. (Incentive to keep substantive rights in DP now)

k. SC- not an issue that a company has the monopoly – if the state has the right, they can assign it. Only way there would be a problem is if nobody has the right.

l. π  makes several claims:

i. (in analyzing them all, SC has in mind that the purpose of 14th was freedom from slavery and stopping oppression of blacks- overturning Dred Scott. Not limited to blacks, but that was the purpose)

ii. Involuntary servitude under 13th
1. No, slavery really means slavery- enforced servitude.

iii. Abridges PorI

1. Parse words of 14th to say a difference in citizenship to the US and to a state, and that PorI only applies to US citizenship. 

a. Federalism issue of PorI if you applied it to the states- would limit their legislative power – subject them to control of Cong.

b. Canon of Federalism- have to be very explicit if we’re going to say it changes the way we understand federalism. 

2. Say it’s like Art 4- can’t make special rules for citizens of your state ( really about comity, nothing new. 

3. Also imply that the P&I rights to guaranteed US citizens are very small – character flows from nat’l gov – habeas, protection on the high seas, right to peaceably assemble.

a. All deeply federal, states can really guarantee them.

iv. But why is the right to pursue a calling outside these rights? 

v. Denies π EP of the laws

1. EP was only about protecting blacks. Not what this is about. 

vi. Deprives them of property without DP

1. π  trying to argue substantive DP, not procedural, but DP seen as only procedural at this time (Kenji thinks correctly)

2. DP was in the 5th Amend, not new- apply in same was as before.

m. Field Dissent (roads not taken)

i. State using police power as a pretense- not necessary.  

ii. Disagrees with maj’s interpretation of P&I – 14th makes everyone citizens residing in states – can’t engage in intrastate distinction. 

1. Meant to protect against the deprivation of common rights by state legislation. 

n. Bradley dissent (other road not taken)

i. Thinks the 14th incorporates the first 8 amends

1. DP later picks up this slack and incorporates. 

o. Swayne dissent

i. This isn’t a federalism issue because this is a defense against abuses by the states, not a taking of power. 

1. Before, C gave protection against the fed gov, but not the states, the 14th was meant to remedy that. 

38. The Civil Rights Cases

p. Civil Rights Act of 1875 says that persons won’t be denied access to public accommodations on the basis of race. Challenged as beyond Cong’s power. 

q. Held that Cong lacked power to pass legislation under Section 5.

r. State Action Doctrine- Cong can’t enact legislation under the 14th until some state has taken action adverse to the rights of citizens.

i. “No state” language of § 1. 

1. State Action Doctrine is present in many Amends. No just state, but government. 

2. Shelley v. Kraemer – private K’s that are racially discrim in housing (covenants) – state action was the court enforcing the contracts rather than striking them down. 

ii. Dissent- McCulloch says Cong has the power to take all actions necessary and proper to uphold the C. 

1. This language used in maj in Katzenbach v. Morgan, later replaced by congruent and proportional in Boerne. 

2. Also, many functions are quasi state functions, even though run by private actors, guaranteeing right to travel, so are state actors. 

39. Plessy v. Ferguson (1896) pg 359

s. LA law requiring separate (but equal) railroad cars for whites and blacks. 

i. One drop rule makes you black. 

ii. Challenged under EP. 

t. Court differentiates between treatment (were you placed in the wrong car) and formation (litigating what race you are – Ozawa and Thind. Court couldn’t give a formal definition of what race is)

i. This is a treatment case. Everyone agrees he’s black.

u. Upholds law – separate is equal

i. This is a social right, which isn’t protected by the 14th

v. Harlan dissent: “There is no caste here.  Our Constitution is color-blind, and neither knows nor tolerates classes among citizens.”

i. Caste- anti-subordination

ii. Color-blind – anti-classification. 

1. No need to distinguish between the two at the time.

iii. Still think whites are superior. Law only against blacks. Wouldn’t extend it to interracial marriage. 

Equal Protection

Separate But Equal Disestablished

1. The Road to Brown

a. Missouri ex rel Gaines (1938)- separate but equal not satisfied by claim that blacks could attend a law school in another state.

b. Sweatt v. Painter (1950) – separate but  equal not satisfied by a hastily constructed law school to mimic the UT law school 

c. McLaurin v. OK State Regents (1950) – separate but equal not satisfied by separate sections for blacks in the classroom, library and cafeteria.

d. Narrowing what separate but equal can legally be- pushing it toward non-feasibility (cost, reality)

2. Oral Argument of Brown

a. Ask three questions, report back to us

i. Did the framers intend for the 14th to address public educ. integration?

ii. Springing intent of school integration?

iii. Is there judicial power beyond the framers’ intent that would require school integration?

	
	Marshall and Robinson for NAACP
	John W. Davis (former SolGe, 79 year old West Virginian)

	(1) Framer’s Direct Intent
	Fears of integration expressed in floor debates, but not quashed
	Same 39th Congress that proposes 14th Amend votes out funds to black schools

	(2) Framer’s Springing Intent
	14th Amend framed in broad terms. Cit to Strauder (jury case, EP have to let blacks on)
	As the Courts have repeatedly demonstrated, the Framer’s intent has not been interpreted to permit desegregation

	(3) Judicial Power
	Judiciary has already required de facto desegregation
	Argument for repose


40. Brown v. Board of Education (1954) pg 898 [Warren]

b. (1) Dismissal of historical evidence as inconclusive

c. (2) Cases that have chipped away at separate but equal

i. Isolating precedent to make it look like an outlier

d. (3) Statement of importance of education

e. (4) Citation t contemporary sociological evidence (doll studies)

i. The reality on the ground- not like Plessy where they say the only harm is that which blacks put to it

ii. How much weight should we put on these studies.

f. (5) Holding that separate educational facilities are inherently unequal. 

g. (6) Deferral of statement of remedy. 

i. Stalls for a year, let the country react a bit.

ii. But Brown II – requires only “all deliberate speed”

1. Southern states resist by any lawful means.

41. Bolling v. Sharpe (1954) 

h. Same time as Brown, DC segregation case.

i. Uses reverse incorporation to say that the EP in the 14th can apply to the Fed Gov through the 5th Amend

i. Under what modality?

1. Not intentionalist- came much later

2. Structural- if we’re going to impose these on the states, unthinkable to not impose them on the Fed gov’t too. 

ii. Marshall arguing that the DP includes an equality component, but subsequent cases interpret this as requiring incorporation of the EP clause. 
The Anti-Discrimination Principle

42. Loving v. Virginia (1967) pg 959 [Warren]

a. Inter-racial couple marries in DC, go back to VA. VA has a statute that prohibits inter-racial marriages. Challenge the statute under EP. 

i. State defends with an equal application argument. 

1. Applies to blacks and whites equally.

a. But only applies to whites and non-whites only- really about subordination and white supremacy. 

b. Strict scrutiny for race

i. “At the very least, the Equal Protection Clause demands that racial classifications, especially suspect in criminal statutes, be subjected to the ‘most rigid scrutiny,’ and, if they are ever to be upheld, they must be shown to be necessary to the accomplishment of some permissible state objective.”
1. Quoting Korematsu.

c. Parallels with same sex marriage- we say they discriminate on the face of the statute, counter with the equal application argument. 

d. Violates both EP and DP

i. DP – fundamental right to marry. 

1. Lochner rides again- substantive due process returning. 

43. Equality/Liberty Matrix

	
	Fundamental Right (Liberty)
	Non-fundamental right (Liberty)

	Heightened Scrutiny Classification (Equality)
	Law Barring marriage on the basis of race (Loving)
	Law barring welfare entitlement on basis of race (would be struck down under SS under equality/race) 

	Traditional Rational Basis of Review Classification (Equality)
	Law barring marriage on the basis of age (wouldn’t draw SS from equality, but would liberty)
	Law barring welfare entitlement on the basis of age (would not trigger SS under equality or liberty)


44. Heightened Levels of Scrutiny

	Strict scrutiny (“narrowly tailored to a compelling governmental interest”)

  - notion of both fit and purpose
	Race (Korematsu 1944); National Origin (Oyama v. CA, 1948); Alienage (Graham v. Richardson, 1971) (note political function exception)

	Intermediate Scrutiny (“substantially related to an important governmental interest”)
	Sex (Craig v. Boren, 1976); Non-marital parentage (Trimble v. Gordon, 1977)

	Rational basis “with bite” (“rationally related to a legitimate governmental interest”)
	Disability (Cleburne v. Cleburne Living Center, 1985); Sexual Orientation (Romer v. Evans, 1996)

	Rational Basis (“rationally related to a legitimate governmental interest”)
	Everything else. Age (Mass. Board of Retirement v. Murgia, 1976); Opticians (Williamson v. Lee Optical, 1955)


e. Nat’l Origin- aliens can’t vote, quintessential outsider. 

f. Adarand- SS not fatal – some considerations of race is ok

i. Happens in Grutter.

g. Three part test deciding scrutiny level (Bowen v. Gilliard)

i. History of discrimination

ii. Politically powerless group

iii. Obvious or distinguishing OR immutable characteristics

iv. (Last thing to get heightened scrutiny was in 1977. Nothing new since then- at the federal level)

h. Rational basis “with bite”

i. Still rational scrutiny, but most likely candidates for heightened scrutiny.

ii. Only happened a few times

1. Basically, we say with bite if it got struck down under rational basis

2. Happens for unmarried individuals (Eisenstadt), sexual orientation (Lawrence) and disability.

i. Means/Ends Analysis 

	
	Means
	Ends

	Strict
	Narrowly tailored
	Compelling governmental interest

	Intermediate
	Substantially related
	Important Government Interest

	Rational Basis
	Rationally Related
	Legitimate Governmental Interest


j. Recent Developments in SS

i. Johnson v. CA – SS applies to race based cell assignment program

ii. Morales v. Daley (S.D. Tex) – SS does not apply to census questions soliciting race based identification. 

1. Can apply SS to the downstream use of the info, don’t need it here.

2. Afraid of the fatal in fact part of SS. 

iii. Brown v. Oneonta (2nd Cir) – SS does not apply to police use of racial suspect descriptions to conduct race-based sweeps

Disparate Impact

1. Types of Statutes raising claims of race discrimination:

a. Facially discriminatory law (Strauder, Loving)

i. Always draws SS under SC doctrine

b. Facially neutral law administered in a discrim manner (Yick Wo)

c. Facially neutral law passed with discrim intent (pretext) (Hunter)

i. Generally will draw SS and be struck down. 

ii. Very, very small category. 

d. Facially neutral law passed without discrim intent (as defined by Court) that has a disparate impact. (Davis)

i. Only get rational basis review. 

2. Disparate Impact under Title VII and Const

a. Title VII

i. Forbids employment discrimination for covered employers on the basis race, national origin, color, religion, or sex.

1. ER can defend only on the basis of a “bona fide occupational qualification”. No BFOQ for race

2. ER can defend against “disparate impact” only on the basis of ‘business necessity’ – weaker than BFOQ. 

3. Griggs- required HS diploma for job- trying to do an end run around race. Couldn’t show it was a legit requirement for the job. 

ii. Ask: Does the employer have a disparate impact on a racial minority?

1. Yes ( can the ER produce a business justification for the policy?

a. No – policy is invalidated

b. Yes – policy is validated

2. No – Policy is validated. 

b. EP

i. Does the state action have a disparate impact on a racial minority?

1. Yes- action is validated (unless impact is probative of intent)

2. No – action is validated

ii. In a state action, disparate impact alone is NEVER enough to draw more than rational basis alone.

c. Why the diffs?

i. Title VII only applies to employment. 

ii. Slippery slope for EP?

iii. Institutional competence of the court.

3. Intent Framework set by Davis, Arlington and Feeney
45. Washington v. Davis

a. Not under Title VII – didn’t apply to public employment at the time. Test for public employment weeded out a lot of minorities. 

i. This disparate impact did not raise discrim intent

1. No amount of disparate impact will raise more than rational review

2. Why not something more like intermediate?

46. Feeney (1979)

b. Defines ‘intent’ as intentionally- knowledge isn’t enough. 

c. A woman acing the civil service exams, but can’t get a job b/c of statute giving preference to veterans. 

d. Sues, saying its sex discrim b/c of impact.

i. They knew this would adversely affect women, intent is probative of intent. 

e. Spectrum of intent: Intentionally, Knowingly, Recklessly, Negligently, None.

i. Is knowingly intent enough?

1. No. 

2. Must be intentional. 

f. Intent: “Discriminatory purpose . . . implies more than intent as volition or intent as awareness of consequences.  It implies that the decisionmaker, in this case a state legislature, selected or reaffirmed a particular course of action at least in part ‘because of,’ not merely ‘in spite of,’ its adverse effects upon an identifiable group.”  
47. Arlington Heights v. Metro Housing Corp (1977)

g. Where you look to find discriminatory intent

i. (1) the impact of the official action

1. Seems counter to Davis. But here, just a factor- not sufficient.

ii. (2) the historical background of the decision

iii. (3) sequence of events leading up to the challenged decision

iv. (4) departures from the normal procedural sequence

v. (5) substantive departures where the factors usually considered … strongly favor a decision contrary to the one reached

vi. (6) the legislative or administrative history. 

48. U.S. v. Clary (8th Cir 1994)

h. Crack/cocaine sentencing disparities. 90% of crack convicts are black while over 90% of cocaine convicts are white. Clary challenges the sentencing disparity under EP.

i. If impact is ever going to make a difference, it should here. 

ii. But Davis and Feeney are a roadblock to EP. 

i. Court says no facial discrim. 

Affirmative Action

49. University of CA v. Bakke

a. AA fountainhead. Some rationales for AA:

i. Racial Balancing

ii. Remedying past discrim by a state actor

iii. Remedying societal discrim

iv. Promoting health-care delivery in minority communities

v. Diversity

b. Held: Can’t have an AA quota system under Title VI. But reverses lower court which had said you can never consider race. 

i. There is not a majority on the scrutiny issue and EP.

ii. Only the leaving the door open that race could possibly be considered in the future gets 5 votes. 

	Burger Four
	Powell Opinion
	Brennan Four

	U.C. Plan violates Title VI
	U.C. Plan violates EP Clause under SS
	

	
	Lower courts erred in stating that U.C. can never consider race consistent with EP Clause
	U.C. Plan is valid under both EP Clause (intermediate scrutiny) and Title VI


c. –

50. Fullilove- 

d. set aside program upheld, but couldn’t settle on a level of scrutiny. No maj.

51. Wygant – 

e. SS applied to a layoff program, invalidated. Rationales of past discrim and role modeling, neither rationale survives. 
52. City of Richmond v. Croson (1989) pg 1081 [O’Connor]

f. City adopts a plan that requires all contractors to subcontract 30% to minorities. Contractor bring EP challenge. Court strikes down the program. Applies SS.

g. Opinion slides in and out of majority. 

h. IIIA (O’Connor non-majority) – remediation can only be for past acts you did – must show past acts and harms that still happen as a result. 

i. IIIB (majority) Court rejects 5 arguments about the ordinance’s purported end of remedying past discrim. (do not argue diversity at all)

i. Ordinance declares itself to be remedial

1. Can’t just say it’s remedial.

ii. Proponents of measure testify to past discrim in construction industry. 

1. Not enough fact finding/evidence.

iii. Minority biz receive .67% of prime K’s while blacks are 50% of pop.

1. O’Connor says to look at the number who apply and the number that get rejected.

iv. Very few minority contractors in state/local contractor associations

1. O’Connor- potential alternative reasons for underrepresentation

v. Cong made determination in 1977 that the effects of past discrim had stifled minority participation in the construction industry nationally. 

1. Court relies on § 5 to rebut this rationale. Distinction btwn state and fed programs vanishes with Adarand (1995).

j. IIB majority also gives two grounds for why the program isn’t narrowly tailored
i. (1) no consideration of race neutral alternatives

ii. (2) 30% quota isn’t narrowly tailored to any goal, and rather rests on an assumption of proportionality to the local population. 

k. IV (majority) kind of a ‘how to’ for Const AA programs

i. If using remedial rationale, narrowly tailor the program so the means fit the ends!

53. Metro Broadcasting (1990)

l. Upholds AA vote, barely. Uses intermediate scrutiny (benign race-discrimination). Says that the FCC’s policies are substantially related to the important gov’t interest of broadcast diversity.

m. Level of scrutiny applied later overruled by Adarand. 

i. But does it subconsciously affect just how strict SS is later? In Grutter?

54. Adarand v. Pena (1995)

n. Federal AA  plan relying on remedial justification gets struck down.

o. Court articulates 3 principles

i. Skepticism  (SS)

ii. Consistency (always applies- no benign distinction)

iii. Congruence (promulgating entity doesn’t matter if state or fed)

p. If you engage in facial race based classification, SS will apply, across the board.

i. Says this doesn’t mean fatal in fact or that it outlaws any consideration of race. Only case to show this is Grutter

55. Grutter v. Bollinger (2003)

q. U of Michigan Law use of race in admissions upheld. Narrowly tailored to the compelling interest of educational diversity. 

i. Narrow because race was only a plus-factor and b/c they considered race neutral alternatives. 

r. Smuggling in remediation under diversity rationale?

56. Graetz v. Bollinger (2003)

s. U of Michigan undergrad admissions which assigned 20 points for certain racial groups was struck down.

i. Too much like a quota/racial proportionality.

t. Dissent- just a words/numbers distinction. Now need softer systems. 

57. Parents Involved (2007)

u. High school assignment programs that consider race. 

i. Seattle- kids rank schools. Tiebreakers are sibling, keeps school within 10% of the racial composition of the district, and live close by. Never had legally segregated schools. 

ii. Louisville- used to have segregated schools. In 2000, district court had dissolved the integration decree after finding they had eliminated the vestiges of its prior segregation. The plan requires schools to have a min black enrollment of 15% and a max of 50%

v. Applies SS. 

i. Two possible compelling interests

1. Remedying effects of past intentional discrim (Fullilove)

2. Diversity (Grutter)

w. Struck down for no compelling interest

i. Dicta – prob not narrowly tailored. 

1. Kenji- in the future, it will all come down to tailoring. 

ii. Seattle- no de jure segregation, couldn’t be remedial

iii. Louisville – Court said they solved the problem.

iv. Diversity – distinguish between higher and lower ed. 

x. Working backward vs. working forward toward diversity – an important distinction for AA programs.  (plurality) ( New interest in a racially integrated environment. 

i. Backward- to get racial balancing

ii. Forward – from some showing of the level of diversity that provides purported benefits. 

y. Race neutral alternatives weren’t adequately considered.  (majority)

z. Kennedy in the middle, in and out of majority (diff from Bakke in that the left’s opinion is prob all dicta) 

i. Thinks diversity is compelling at all levels of education, but the program wasn’t narrowly tailored. 

aa. Dissent
i. Doesn’t agree with the distinction between de facto and de jure segregation. 

1. Wygant- kind of precedent that broad societal discrim (de facto) wasn’t enough to trigger remedial rationale.

2. Kenji agrees with the distinction.

ii. Stevens – disagrees with the 3 tiered scrutiny approach. Should be more nuanced. Here, conflating AA with Jim Crow. 

ab. Both sides cite to Brown.

i. Was Brown about anti-classification, or anti-subordination/integration?

58. Ricci v. DeStefano (2009)

ac. New Haven threw out an exam for promotion because it weeded out all blacks. White and Latino firefighters sued as a violation of Title VII. 

i. Held the city liable.

ii. Don’t get to the C question- all statute.

1. Use C as doctrine though

ad. Kennedy- before they can engage in disparate treatment to avoid or remedy an unintentional disparate impace, they have to “demonstrate a strong basis in evidence that, had it not, it would have been liable under the disparate impact statue”

i. City wasn’t sure it could justify the test as necessary.

ae. Ginsburg (dissent)- more lax. If you can reasonably argue that you’d be subject to disparate treatment suit, can do it.

i. This still plays into the framework that you need to show legal liability in order to not disparately affect racial minorities!

af. Scalia – going to be a war between disparate impact and EP.
Intermediate Scrutiny and Gender Classifications

1. Arc of Sex Discrim Cases

a. 1965: Griswold v. Connecticut 
i. DP guarantee to married people that they can use contraception. 
b. 1971: Reed v. Reed
i. Majority applies rational basis with bite to strike down a statute preferring men as executors for no reason. First time court strikes down something for sex discrim on EP grounds.
1. Anamolous- state had provided a justification – would have been Const under normal rational basis.
2. No longer good authority. 
c. 1972: Eisenstadt v. Baird
i. EP, extension of DP right in Griswold to unmarried couples. 
d. 1973: Roe v. Wade (January 22)

i. Abortion as a SDP right of women. Not framed as a fundamental right. 
e. 1973: Frontiero v. Richardson (May 14)

i. Plurality gives SS. No longer good authority. 
f. 1974: Geduldig v. Aiello
i. Pregnancy discrim isn’t sex discrim b/c not all non-pregnant persons are men
g. 1976: Craig v. Boren
i. Majority settles on intermediate scrutiny. Still applies today, possibly more bite after US v. Virginia. 
h. 1981: Michael M. v. Sonoma County
i. IS standard is being tested, statute upheld.
i. 1982: University of Mississippi v. Hogan
i. Again testing IS standard, program struck down. Window for state action is much bigger than under SS
j. 1992: Casey v. Planned Parenthood
i. DP case that reaffirms individ right to reproductive autonomy, mostly due to stare decisis. 
k. 1996: United States v. Virginia
i. Seems to raise the standard of IS- all male uni doesn’t meet IS
l. 2001: Nguyen v. INS
i. Can crack IS if based on real differences. 
m. More recent: Gonzales v. Carhart

59. Frontiero v. Richardson (1973) pg 1188 [Brennan]

n. Cong gives benefits to dependents of servicemembers. A serviceman can always claim his wife, but a servicewoman can only claim if she shows he depends on her for over one half of his support. 

o. Strikes down the scheme 8-1, but no maj opinion. Plurality says SS.

i. Military deference not as strong here- not a national threat, the benefits don’t go to the core of military function. 

p. Brennan – Reed wasn’t really rational basis, call a spade a spade – SS.

i. Commonalities between race and sex /rationales for SS. They are conjunctive prongs (‘and’)

1. Immutable/visibility trait

a. Though not numerically a minority, but under-represented and subordinated

2. Political Powerlessness

3. Irrelevance
a. Gender has no bearing on a person’s individ capabilities

4. History of discrimination

a. Exclusion from franchise, jury, ability to hold property, etc.

b. Counters statement that woman have never had harmful aspects- Court says this thinking puts women not on a pedestal but a cage.

q. Powell – doesn’t think they should have given SS – could have struck it down on Reed alone and left the scrutiny question for another day. 

i. ERA is also in the works. Leave it to the populus?

ii. If too broad, backlash? ERA never did pass. 

2. Equal Right Amendment

a. Section 1: Equality of rights under the law shall not be denied or abridged by the United States or by any State on account of sex
b. Section 2: The Congress shall have the power to enforce, by appropriate legislation, the provisions of this article.”
c. What if it had passed?

i. SS. Prob interpreted similar to 14th Amend.

ii. Would have prevented positive programs also (like AA)

60. Bowen v. Gilliard (1987)

d. Close relatives are not a suspect or quasi suspect class. 

e. Sets out the SS test, but drops the distinction w/o difference (irrelevance) prong.

i. [1] As a historical matter, they have not been subjected to discrimination; 

ii. [2] they do not exhibit obvious, immutable, or distinguishing characteristics that define them as a discrete group; and

iii. [3] they are not a minority or politically powerless.

“Real Differences” Doctrine

1. Pregnancy the main one. 

a. Also as it relates to parentage (Nguyen)

b. 9th Cir found strength for separation within athletics.
61. U.S. v. Virginia [VMI] (1996) pg 1229 [Ginsburg]

c. Virginia Military Institute is an all male public college, mission to produce citizen soldiers. 

d. Held: EP requires VMI to admit women.

e. VMI argues

i. Diversity
1. Diversity was never put forward as a rationale in creating the school, no evidence of it as a rationale.

a. Not saying it can’t be though. 

2. Distinguish between first order diversity (within the school, Grutter) and second order (across schools, VMI)

ii. Adversative method

1. Not mutually exclusive to women. Self selection of women who will choose it. Not good for all men! (Geduldig, pregnancy)

f. This case brings IS closer to SS – not equidistant between SS and rational basis
i. I“[T]he reviewing court must determine whether the proffered justification is ‘exceedingly persuasive.’  The burden of justification is demanding and it rests entirely on the State.  The State must show ‘at least that the [challenged] classification serves ‘important governmental objectives and that the discriminatory means employed’ are ‘substantially related to the achievement of those objectives.’’ 
1. Rehnquist says this language comes from Craig v. Boren, but that it wasn’t meant to be part of the test but rather a description of how hard it is to meet the test.

a. Ginsburg trying to incorporate it as an element to jack up the test. 

g. Can’t argue based on stereotypes of women or what is appropriate for most women. 

i. If a single woman wants to go, her gender should be the reason she can’t. 

62. Geduldig v. Aiello (1974) pg 1276 [Stewart]

h. CA disability insurance excludes disabilities incident to normal pregnancies. π  sues saying pregnancy discrim is sex discrim.

i. Court only applies rational basis review and upholds the scheme

i. Not facial discrim – there are women who aren’t pregnant. Doesn’t align with a full men/women distinction. 

1. Fact that it disparately (only) impacts women is not enough to show sex discrimination (two years before Washington v. Davis)

63. Gen Electric v. Gilbert (1976)

j. Court said Title VII sex discrim does not include pregnancy discrim. Cong responds with an act saying it does include it. Two years after Geduldig. 

i. Cong resisting the Court – in both Gilbert and Geduldig. 

ii. But only SC can change the Const interpretation, unless they amend the C.

64. Michael M. v. Sonoma County (1981) [Rehnquist]

k. Precursor to Nguyen. 

l. Statutory rape law makes men alone criminally liable.

m. Upheld by plurality with some version of “real differences” as the reasoning (first time real differences is introduced in modern jurisprudence- not controlling precedent)

i. Focuses on teenage pregnancy.

1. (Me- why not the inability to consent as the harm- not gendered)

ii. Trying to level the playing field that nature made with crim liability (and women have potential pregnancy burden). 

n. (Why not a tailoring issue? Gender neutral alternatives, sex education, etc.)

i. Is this based on stereotypes also?

o. Seems to be implying that they’ll give you more leeway on sex discrimination cases that are benign.

65. Nguyen v. INS (2001) pg 1296 [Kennedy]

p. Cong statute automatically grants citizenship to a non-marital child of a citizen mother, but not a citizen father. 

q. Upholds the legislation under IS (though facially sex-based)

r. Rationales

i. Assure that there is a biological parent-child relationship. 

1. Obvious with mother, have to prove it with father

ii. Actual relationship with child and citizen parent that creates a relationship with the child and the U.S. 

2. Court has not found any real differences between races. 

3. Rostker v. Goldberg (1981)

a. SC upholds male-only draft requirement by stating that only men can be deployed in ground combat.

i. But didn’t address the constitutionality of the combat exclusion. 

4. Clark v. Arizona Interscholastic Ass’n (1982) – 9th Cir

a. Strength is a real difference – upholds ban on men playing in women’s volleyball league

Modern Due Process

1. First Arc of Substantive Due Process

a. 1905 – Lochner
i. Finds freedom of K has a constitutional dimension, though not in the C.
ii. Beginning of idea of unenumerated rights.
b. 1923 - Meyer v. Nebraska
i. Parental rights to determine education, never struck down. 
c. 1925 - Pierce v. Society of Sisters
i. Also never struck down and about education. 
d. 1937 - West Coast Hotel v. Parrish
i. Min wage law as a violation of freedom of K, but used DPC b/c Slaughterhouse foreclosed use of P&I.
2. Second Arc of SDP – more about privacy than economy.
a. 1965 - Griswold v. CT
b. 1967 - Loving v. VA
i. Not only about rights of blacks to EP, but also about individuals right to marry

1. Double holding

c. 1973 - Roe v. Wade
d. 1992 - Casey v. Planned Parenthood
i. Stare decisis upholds Roe.
e. 1986 - Bowers v. Hardwick
i. Refused to extend SDP inside the home – first time in second arc the Court refuses to protect
f. 1997 - Washington v. Glucksberg
i. Refused to extend SDP to assisted suicide

g. 2003 - Lawrence v. Texas - overturns Bowers
h. 2007 - Gonzales v. Carhart - upholds ban on partial birth abortion

Unenumerated Rights

1. Unenumerated rights drawing some degree of heightened scrutiny under DP

a. (Not all fundamental though. If fundamental, gets SS)

b. Right of Privacy (marriage, contraception, abortion, read obscene material, keep extended family together, parents to control children, intimate sexual conduct)

c. Right to vote

d. Right to travel

e. Right to refuse medical treatment. 

2. 9th Amendment leaves open the idea that there are unenumerated rights of constitutional degree. 
66. Three types of privacy

a. Zonal
i. Space- home, body, physical. Your personal bubble that can’t be invaded without good reason.

ii. Maybe Griswold?

b. Relational
i. Relationships you have. Parents, couples. Can’t say I can’t live with my grandparents without a strong justification.

ii. Griswold
c. Decisional
i. Right to make decisions that so affect your personhood/identity that they have to be private

1. Space and Relations are proxies for the notion of personhood in the decisional notion of privacy. 

ii. Eisenstadt, Roe
67. Griswold v. Connecticut (1965) pg 1342

d. CT criminalizes use of contraception. 

e. SC strikes it down as a violation of the 14th Amend.
f. How to discern a ‘right of privacy’ nowhere enumerated?

i. Penumbras – peripheral rights that are related to enumerated rights – casts a shadow.

1. 1st right to assembly implies privacy

2. 3rd – house is immune to quartering implies sancrosanctity in the home.

3. 4th – right of privacy in the home

4. 5th – against self-incrimination – rights of own private conscience.

5. These shadows overlap – more they overlap, the more we can infer that a right is guaranteed. 

ii. Uses these penumbras to distinguish from Lochner/West Coast Hotel – attaches it to textually-enumerated rights. 

1. No analogous penumbras/zones of overlapping for freedom of K.

iii. In the future, don’t have to elaborate all the penumbras, but can just cite Griswold and precedent

g. Eisenstadt v. Baird (1972) pg 1353

h. ∆ convicted of distributing contraceptives to both married and unmarrieds. 

i. Challenged the MA statute that prohibited use by unmarrieds only.

i. Struck down statute under EP using rational basis (essentially with bite)

j. Clarifies right to privacy as a right of the individual, married or single.

i. Decisional. This is fundamental. 

68. Roe v. Wade (1973) pg 1388 [Blackmun]

k. Strikes down TX statute prohibiting abortion except to save the mother’s life, on the basis of the 14th Amend DP, right to privacy. 

i. Moving away from Griswold penumbras, saying this is under the 14th.

ii. Griswold relied on textual modality, but now that we have Griswold as precedent, we can rely on the doctrinal modality. 

l. Blackmun focuses on history because in order for it to be a fundamental right under DPC, it either is

i. Deeply rooted in nation’s traditions and history

1. (or at least rebut the claim that the opposite is deeply rooted – show history isn’t on either side.)

2. (but normally we look at history in order to disestablish history – Sunstein thesis that this is for EP, whereas DP tends to canonize things – to check legislatures from deviating from longstanding traditions)

a. But EP and DP can’t tack in opposite directions for history and still work in tandem like we expect them to. 

b. DP also used to disestablish many kinds of history as applied to certain groups. 

i. A right being protected may also protect a group. 

ii. Implicit in the concept of liberty. 

m. State interests adduced – discourage illicit sexual conduct (rejected), danger of abortion (Blackmun accepts, but qualifies), protecting life/health of fetus (Blackmun accepts- though doesn’t say the fetus is a person- mother’s health trumps)

i. Play into the trimester framework nicely

1. T1: medical pro. uses judgment, state has no interest in interfering. 

2. T2: not as safe ( state’s interest in mother’s health( can regulate

3. T3: viability of fetus ( interest in potentiality of human life. 

ii. But as medicine advances, viability will be earlier and health of the mother will be less of an issue. Will reach a point where the line defining the interest of the mother will cross with the interest of the fetus.  

iii. Why does the court get to decide when viability happens, or if the fetus is a human life?

1. “Person” in C is post-natal. Textual modality, intra-textualism within the C. 

a. Like Thomas in Lopez with ‘commerce’.

n. What if had decided on EP?

i. Abortion places a disparate impact on women?

1. Would have to overrule Washington v. Davis.

ii. Or like preg discrim cases- describe ‘sex’ as a term or art to include pregnancy.

1. Would have to overrule Geduldig. 

iii. Prob best the way done- use DP, but import a lot from EP into it.

1. Privacy is a more uniting, universal right

2. But an equality argument would make it more difficult later for Kennedy to wax on about women’s regret. 

Abortion and Stare Decisis

69. Casey v. Planned Parenthood (1992)

a. Upholds Roe but allows lots of limitations- only strikes down spousal notification.

i. Less about believing Roe was right than stare decisis. 

1. Stare decisis is for the court

2. Undue burden does not have a majority.  

	
	Joint Opinion (O’Connor, Souter, Kennedy)
	Stevens
	Blackmun
	Rehnquist (with White, Scalia, Thomas)
	Result

	Woman must give informed consent 24 hours prior to abortion
	Valid
	Invalid
	Invalid
	Valid
	Valid (7-2)

	Minors must get informed consent of parent
	Valid
	Invalid
	Invalid
	Valid
	Valid (7-2)

	Married woman must notify spouse
	Invalid
	Invalid
	Invalid
	Valid
	Invalid (5-4)

	Requirements above waived for Medical emergency
	Valid
	Valid
	Invalid
	Valid
	Valid (8-1)

	Reporting requirements
	Valid
	Valid
	Invalid
	Valid
	Valid (8-1)


b. Joint opinion

i. Rejects the rigid trimester framework. Instead adopts a binary rule

1. First, prior to viability, the state can regulate abortion only if the regulation doesn’t place an undue burden on the right.

2. Second, after viability, state can regulate and even proscribe abortion to promote its interest in the fetus’s life, so long as it creates exceptions for the preservation of the life or health of the mother (what does ‘health’ mean though?)

c. Stevens- generally agrees with the analysis, but not with all the results

d. Blackmun – (author of Roe), apply a higher level of scrutiny. Doesn’t subscribe to the undue burden test. 

e. Dissent – would uphold all parts of the statute and overturn Roe. 

f. Stare Decisis

i. On one hand, want to say reliance on settled law is very important, but don’t want longevity of a practice to be the justification for its continuance. 

ii. Four “prudential and pragmatic” considerations (binding precedent, but somewhat flexible- don’t have to follow lock-step)

1. Workability
a. Workability of the constitutional rule articulated in the challenged precedent (not workability of the statute)

i. Garcia- court couldn’t determine what a ‘traditional governmental employee was’- too spongy to administer

2. Reliance
a. Expand from the commercial context to include the people of the US relying on the availability of abortion

i. Suggests that precedents should be overruled quickly, at tension with the anti-vacillation argument for stare.

3. Change in doctrine

a. “Bare remnants of an abandoned doctrine” – implies that precedent can be undermined gradually. Bowers, Hammer.

4. Change in fact or change in perception of constant facts.

a. Dangerous factor in that ‘perception’ can change easily?

5. (factors are over and above the fact that the court thinks the precedent was wrongly decided)

6. Kenji- the factors obscure more than they illuminate. Not as constraining on the court as they appear to be. 

iii. Court describes two circumstances where the court would fail to receive the benefit of the doubt in overruling prior cases

1. Too much vacillation

a. Not the issue here

2. Where the topic is so heated that it becomes clear that all that’s going on is ideology. 

iv. Is Casey really just the SC chipping away at Roe while pretending to remain faithful to it? Opening the door to further incursions to the right.

70. Stenberg v. Carhart (2000).  
g. Concerned a Nebraska statute that prohibited “standard dilation and extraction” procedures.  Under the standard D&E procedure, the physician “partially evacuates fetal material through the cervix into the birth canal before curettage.”  Court found that prior to viability the ban placed an “undue burden” on the pregnant woman and struck down the statute.
71. Gonzales v. Carhart (2007)

h. Cong passed Partial Birth Abortion Act in response to Stenberg, applying to both pre-viability and post-viability fetuses. Prohibits intact Dilation & Extraction, precludes physician from delivering the fetus to a specific anatomical landmark and then engaging in an intentional overt act that kills the partially delivered fetus.

i. Statute does NOT have an exception for health of the mother. 

i. Held: Not an undue burden on a woman’s right to abortion under Casey. 

j. Kennedy distinguishes from Stenberg

i. Cong didn’t have to defer to district court’s findings of fact. Cong as a co-equal interpreter of fact.

ii. Seems to treat the fetus as a life, departs from previous abortion opinions in terminology, gruesome detail, and talks a lot about women’s choices and regret. 

k. Interests

i. State’s interest in protecting the medical profession.  Doesn’t want doctors doing something that looks like delivering a baby and then killing it.  

ii. Interest in potential life.

iii. Interest in protecting women from themselves.  Idea of post-abortion syndrome.    

1. This sets Justice Ginsburg off.  Argues this idea is archaic and overbroad stereotyping.  Worked her entire career to retire these stereotypes.
Equal Protection

72. Bowers v. Hardwick (1986) pg 1466 [White]

a. First time in arc of SDP court says it won’t protect. 

b. GA sodomy statute against all people upheld, punishment up to 20 yrs.

i. But White narrows the reading as about a right to homosexual sex. 

c. What’s the harm of a anti-sodomy statute?

i. Rarely enforced.

1. But condemning practices associated with a group harms the group. 

ii. Harm to privacy.

iii. Justification of discrim in other realms

1. Scalia’s Romer dissent - No incentive to protect under EP. 

iv. But this syllogism can be attacked by noting the difference between status and conduct- this law targets conduct, Romer attacked status. The military trying to ban gay conduct, but not gay status. 

d. Chose to argue this as solely a DP case and not EP (didn’t consolidate with another case challenging TX’s sex-specific statute)

i. Attack the validity of the statute would have a further reaching effect

ii. The GA statute is broad enough to encompass activities the Justices engage in themselves. 

iii. Really focus on the right to privacy and not gay people. 

iv. Also, this isn’t facially discrim, and disparate impact fails under Davis. 

e. Court focuses on the relational element (the weakest –here?) of privacy, rather than zonal (he was in his home) or decisional.

73. Romer v. Evans (1996) pg 1505

f. CO Amend 2 that says no protected status based on LGB orientation.

i. State argues it just puts gays in the same position as everyone else

1. But asymmetry- not just about sexual orientation, but about gay orientation. 

g. SC- struck down on EP grounds

h. Harm of statute?

i. Too narrow- singles out a group

ii. Too broad – no protection whatsoever across the board. 

1. But have allowed this distinction in the past – ophthalmologists.

i. What exactly violates EP?

i. Treatment of gays in particular?

1. Would require rational basis with bite.

ii. Sweeping and unprecedented nature of the harm?

1. Even if you didn’t know the group, this sweep would be unconstitutionally too broad. 

iii. “Violates EP in the most literal sense”

1. Fails any level of scrutiny (so they don’t have to assign a level of scrutiny)

2. Really vague. 

3. Can’t make a group of people stranger to your laws. 

a. Scalia dissent- we denied Utah statehood until they renounced polygamy. Willing to impose sweeping harms on them- wouldn’t let them vote. Knowing the group matters. 

b. Ely- also thinks this is wrong- difference between prejudice and a legitimate moral objection. Can’t just be about the burden, has to be substantive judgment about what the group is behind the letter X.

j. Effect on lower courts

i. Many read it as a one day ticket b/c of unprecedented harm, no relevance now.

ii. A few read it as rational basis with bite. 

74. Lawrence v. Texas (2003) pg 1482 [Kennedy]

k. TX same sex sodomy statute. A lot less of these on the books than in Bowers. 

l. SC strikes down on DP grounds (5 votes)

i. O’Connor concurrence on EP grounds

ii. A liberty claim has a broader effect- strikes all the statutes. 

m. O’Connor EP concurrence

i. Force the majority to be bound by the same values as the minority, they’ll scrap the law

ii. An EP claim would allow you to level down – outlaw it for everyone.

1. (and if only enforced against gay, bring a Yick Wo claim.)

2. But if never enforced, viewed as against gay, would still have harms as discussed in Bowers?

a. Kennedy addresses this- dignity. 

n. Deploys the 4 Casey stare decisis factors haphazardly. 

i. Still governing analysis?

o. Looks to international law also. We’re behind our colleagues.

i. Should we do this?

p. Court never says if private adult consensual intimacy in the home is a fundamental right or not. 

2. Don’t Ask Don’t Tell

a. If you state that you’re gay, it raises a rebuttable presumption that you’re engaged in conduct

i. Burden on you to rebut.

ii. (What is conduct? Watching gay porn? Kissing a guy?)

b. Trying to differentiate between conduct and status. 

c. 5 cases tried to get rid of it and failed

i. Heavy deference to the military

3. Selective Chronology of Same-Sex Marriage

a. 1993 (May 5):  Hawaii Supreme Court subjects restriction of marriage to one man and one woman to strict scrutiny.  Legislature overrides with state constitutional amendment.

i. Hawaii Const gives gender strict scrutiny

b. 1996 (Sept. 21):  Clinton signs Defense of Marriage Act (DOMA)

c. 2003 (June 26):  Lawrence v. Texas decided by SCOTUS.

d. 2003 (Nov. 18):  Massachusetts Supreme Court holds that state constitution guarantees marriage rights for same-sex couples.  

e. 2006 (July 6):  New York Court of Appeals rules that state constitution does not guarantee marriage rights for same-sex couples.
f. 2008 (May 15):  California Supreme Court holds that state Constitution guarantees marriage rights for same-sex couples.   

i. Applied strict scrutiny to sexual orientation

1. (Does this still stand after Prop 8?)

g. 2008 (Oct. 10):  Connecticut Supreme Court rules that state Constitution guarantees marriage rights for same-sex couples.

h. 2008 (Nov. 4):  California voters approve Proposition 8, overturning the Supreme Court’s ruling in favor of gay marriage and amending the state Constitution to prohibit it.

i. 2009 (Mar. 3):  Gay-rights organization files complaint to challenge federal statutory definition of marriage as between one man and one woman in Massachusetts district court. 

i. Challenge to the federal ban

j. 2009 (Apr. 3):  Iowa Supreme Court rules that the state Constitution guarantees same-sex couples the right to marry.

k. 2009 (Apr. 7):  Vermont Legislature overrides veto by Governor Jim Douglas, enacting law that legalizes same-sex marriage.  

l. 2009 (May 6):  Maine legislature legalizes same-sex marriage.

m. 2009 (May 22):  Theodore Olson and David Boies file federal Constitutional challenge to Prop. 8

n. 2009 (May 26):  California Supreme Court upholds Prop. 8 but refuses to invalidate 18,000 marriages conducted during period when marriage was legal.

i. Has created a two tier system in CA right now. 

o. 2009 (June 3):  New Hampshire legislature legalizes same-sex marriage.

p. 2009 (Nov. 4):  Ballot measure in Maine overturns same-sex marriage, while ballot measure in Washington upholds “everything-but-marriage” statute.

4. Should pro-gay progressives seek marriage or civil unions?

a. Maine (marriage) was struck down, Washington (domestic partnerships) was upheld. 

b. Politics of redistribution and the politics of recognition.

i. Recognition – dignitary status, embraced by the polity that you’re equal. 

5. Should marriage be addressed federally or state by state (federalism issue)

a. Thus far state by state – laboratories of experimentation

b. State SC decisions can’t be appealed to the SC

6. If state by state strategy, what’s the proper branch by which to pose the arguments?

a. If judiciary, argue equality or liberty?

i. If equality, is the argument for sex discrimination or orientation discrimination. 

1. Sex discrim- mentions gender, not orientation

a. Counter similar to Loving- there it was argued that it didn’t discrim based on race cuz blacks could marry black and whites could marry whites, just not each other. Similar with genders. 

i. But would you also have to make a subordination argument within the genders?

75. Goodridge v. Dept of Public Health (Mass. 2003)

b. Hold that a ban on same sex marriage violated both DP and EP of the state C. Court also says that civil unions are not sufficient. 

76. Hernandez v. Robles (NY 2006)

c. “This is not the kind of sham equality that the Supreme Court confronted in Loving:  the statute there, prohibiting black and white people from marrying each other, was in substance anti-black legislation.  Plaintiffs do not argue here that the legislation they challenge is designed to subordinate either men to women or women to men as a class.”

77. In re Marriage Cases (CA SC 2008)

d. The California Supreme Court holds 4-3 that the California Constitution’s equal protection clause guarantees same-sex couples the right to marry on both due process and equal protection grounds.  It grants sexual orientation strict scrutiny under the state Constitution.

i. Right to marry has been wiped out

ii. Still questionable if SS will remain in the future. 

DOMA

e. The Defense of Marriage Act (“DOMA”) is a Congressional Act that passed in 1996.  It accomplishes two ends:  

i. (1) It permits states not to recognize same-sex marriages enacted in other states:  “No State . . . shall be required to give effect to any public act, record, or judicial proceeding of any other State . . . respecting a relationship between persons of the same sex that is treated as a marriage.”  

ii. (2) It defines marriage, for federal purposes as a relationship between one man and one woman.

f. General rule with marriage is that if it’s valid in the place of celebration, then it’s valid in all states. 

78. Gill v. Office of Personnel Management

g. Challenge to the portion of DOMA excluding same sex couples married in MA excluded from the recognition under the federal EP. 

i. Narrow challenge – if the state recognizes it, the fed should too. 

ii. States have traditionally been the realm of the states.

1. Is this a violation of the Full Faith and Credit Clause?

Full Faith and Credit Clause

h. “Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial Proceedings of every other State.  And the Congress may by general Laws prescribe the Manner in which such Acts, Records and Proceedings shall be proved, and the Effect thereof.”  U.S. Const. art. IV, § 1.

i. Second sentence as an exceptions clasue, could be fairly argued that DOMA is within the exceptions clause.

j. (Even in the absence of DOMA, it’s not clear that state’s would have to give recognition. For example, consanguinity/cousins marrying rules)

Privileges and Immunities

1. Court puts their foot down after granting several unenumerated rights, in both Michael H and WA v. Glucksberg. 

a. First time since the first SDP arc and West Coast Hotel. 

79. Michael H. v. Gerald D. (1989) pg 1371 [Scalia- only 3 justices joining]

b. Michael is prob the bio dad, Gerald is the husband of the mother. M is trying to continue a relationship with the child. CA law of evidence says that a child born to a married couple is presumed to be a child of that couple unless proven otherwise within the first 2 years. 

c. M and child sue under the DP clause. 

i. Procedural claim – right to a hearing

1. Scalia – this is an irrebuttable presumption, no need for a procedural hearing. This is a substantive rule, not a procedural rule, by CA. 

ii. Substantive – as a parent, have parental rights. 

1. Court says no SDP right here (not maj!)– framed as no “right for adulterous individuals to have rights to the child”

a. Not as a general “right to parent”

2. Concerns that DP can’t be limitless- have to have some sort of limitation- how much should judges find rights?

d. Stevens concurs (5th vote necessary)– doesn’t want to say there’s a substantive claim, and says that the 2 yr window is enough procedure to satisfy the C. 

e. FN F/6 (only Scalia and Rehnquist, yet cited a lot)

i. Gives different levels of generality (parental rights of adulterous natural fathers, parenthood, family relationships, personal relationships, emotional attachments in general) as a limiting principle. 

1. Says you choose the most specific as used historically

a. Look if there is a historical debate/tradition, and then ask if history supports the tradition or not. 

b. Here, tradition of not wanting to expose child to illegitimacy. 

c. Is this circular?

i. Wouldn’t have worked in Griswold- no right to contraception in marriage historically.

d. Is this still an option after Lawrence- not the methodology used, framed things more generally? Was never majority, but does Lawrence foreclose this notion?

i. But if you don’t use history to limit, what do you use?

ii. (Scalia did utilize this in both Lawrence and Casey tho)

2. Is Scalia trying to chip away at pre-existing doctrine?

3. But the C can’t be too specific, otherwise it can’t change over time. Does this call into question Scalia’s principle?

a. Chose the soaring language for a reason, so the analysis should not be at the most specific level possible. Springing intent. 

f. What about an EP claim?

i. For the child, non marital parentage gets heightened scrutiny. 

1. If the parent, use Eisenstadt. 

80. Washington v. Glucksberg (1997) pg 1579 [Rehnquist]

g. WA ban on physician assisted suicide, challenged as a violation of SDP.

h. Court rejects the challenge, upholds the ban. 

i. Not a fundamental right (how framed?) nor anything that calls for heightened scrutiny under DP. 

ii. Distinguishes from Cruzan- there, was more about omission and the right to refuse medical treatment, not a right to be actively killed. 

iii. Uses history as a limiting principle for SDP.

1. No history to a right for assistance with suicide

2. The history argument is weakened after Lawrence. 

i. State justifications

i. Protect vulnerable groups (elderly, indigent, depressed)

1. Protecting in a more paternal manner than DP normally does. 

j. DP v. EP regarding history ( see Roe v. Wade above. 

The New Equal Protection

k. Kenji’s paper. 

l. SC closing of traditional EP doors – no more heightened scrutiny groups, no more disparate impact claims, restrictions on what Cong can do under Section 5. 

m. Better to argue under liberty and DP

i. Lane (wheelchair access to court)

1. Don’t phrase as an EP claim for disabled people, but a liberty claim for access to the courts. 

ii. Focus more on individual universal rights rather than group rights. 

1. Seems to be happening globally already. 

81. Saenz v. Roe (1999)

n. CA has a durational residency requirement that limits the level of welfare benefits.

o. SC strikes down under the right to travel embedded in the PorI clause of the 14th. 

i. Did not overrule Slaughterhouse. 
Legislative and Adjudicative Enforcement of the 14th Amendment

1. The Reconstruction Power

a. Focus on the interplay of Cong and Jud power to interpret and enforce the provisions of the Reconstruction Amendments. 

i. Commerce Clause give only a grant of legislative power to Cong – the self-executing aspect has been inferred over time (and still somewhat disputed)

ii. But the Reconstruction Amendments (RAs) are self-executing. 

1. Should Cong have the power to undo (as opposed to add to) judical declarations of rights under the RAs?

b. What’s the difference between Cong limiting its own powers beyond what the judiciary demands, and a Cong that seeks to wield affirmative authority to limit state laws or private practices in the name of Reconstruction values of liberty, equality, and citizenship?

i. Example of VRA banning literacy tests, though a court never declared Unconst.

82. Katzenbach v. Morgan (1966) pg 576 [Brennan]

c. VRA  § 4e says that no person who completed the 6th grade in PR in a language other than English shall be denied the right to vote b/c of inability to read/write English. 

d. Challenged  as an excess of Cong’s Section 5 (of the 14th) power to enact.

e. Court upholds the statute. 

i. High point for Cong and Section 5 (ends in 95 with Boerne)

f. Section 5:  “The Congress shall have the power to enforce, by appropriate legislation, the provisions of this article
i. Rider clause giving Cong the power to enforce. 

ii. Viewed as an additional power to those given in the original C.

g. Major question/interpretations of Morgan:

i. (1) Can Cong come to its own understanding of § 1 and enforce it?

1. Cong has the power to give a right on their own. 

ii. (2) Or alternatively, is Cong liberally enforcing a § 1 right as interpreted by the Court?

1. Ratcheting idea – Cong can’t take away rights, but can add to them. 

2. The Court guarantees a right, and then Cong can color more fully outside that. 

h. Lassiter – SC says NC literacy requirement doesn’t violate the 14th. (Was not a racially motivated statute)

i. So how could Cong be saying they’re enforcing what the Court said, if the Court said it wasn’t a violation?

ii. Therefore, must be interpretation 1 ( Cong can enforce their own understanding of the 14th Amend independently?

1. Cong would be a co-equal interpreter of the C.

a. But ratchet FN doesn’t jive with this. 

i. Model (2) 

i. § 1 is always defined by the Court, and § 5 Cong can define more broadly through the Necessary and Proper Clause. 

1. Concentric circle with § 1 on the inside, and N&P being the radius for the next circle. 

a. N&P later becomes Congruent and Proportional in Boerne. 

2. 4e falls withing the N&P powers

ii. Brennan says this is Cong using it’s N&P powers to effectuate the right not to be discriminated against on the basis of national origin. 

1. Why Lassiter isn’t a problem – wasn’t a nat’l origin claim there. 

2. Run up of cases to the Religious Freedom Restoration Act (RFRA) challenged in Boerne. 

83. Sherbert v. Verner (1963)

a. Sherbert got unemployment benefits, turned down a job to keep Sabbath, tried to taker her benefits away.

b. Held: Substantial burden on her religion, have to accommodate her. 

84. Wisconsin v. Yoder (1972)

c. Amish didn’t want to obey WI rule requiring high school til 16. 

d. Held: Religious accommodation.

85. Employment Division v. Smith (1990)

e. Native Americans want to smoke peyote, though a controlled substance, want an exemption from the general law of applicability. 

f. Held: no accommodation

i. Doesn’t matter about disparate impact (like Davis translated over to free exercise)

ii. Scalia – cosmopolitan nation, can’t be handing out exceptions.

g. O’Connor dissent- free exercise means free exercise, analyze under that framework, not disparate impact. 

86. Boerne v. Flores (1997) pg 629

h. RFRA

i. Cong reacting to Smith
ii. Rearticulates the rule used in Yoder and Sherbert
1. Restore the compelling interest test and use it in all cases where free exercise of religion is substantially burdened. 

2. Provide a claim or defense to persons whose religious exercise is substantially burdened. 

i. Court strikes it down
i. Not up to you to determine the C.

ii. Court embraces model 2 of Morgan.

1. And changes Necessary and Proper to Congruent and Proportional

2. ( Cong’s § 5 powers have to be C&P to violations of § 1 of the 14th Amend as interpreted by the Court. 

a. C&P is a shorter leash

i. N&P associated with McCulloch, where it’s very expansive. 

ii. Kennedy tweaking the language to make it clear McCulloch no longer applies. 

b. Can’t just be pegged to § 1, but only § 1 violations

i. Document evidence of actual violations. 

iii. RFRA not C&P as it is reinstating a rule that the Court struck down ( definitely not enforcing a section 1 right. 

87. US v. Morrison (2000)

j. VAWA challenged under both Commerce Clause and § 5 powers. 

k. Court rejected both bases and struck down the Act.

i. CC – see way after Lopez (not commerce)

l. Can’t be a § 1 violation, because EP only runs against state actors, and giving a woman a private cause of action against her assailant would not include a state actor. 

3. After the Boerne case, Section 5 inquiry goes as follows:

a. What is the right that Court has articulated?

b. Can Congress show violation of that Section 1 right?

c. If so, are the remedies it has provided congruent and proportional as remedies to those violations? 

Sovereign Immunity and Boerne

d. Result of Boerne is that Cong can’t avail itself of the Commerce Clause in sovereign immunity cases. 

i. (In order to pierce sovereign immunity, can’t use CC, but can use the 14th Amend)

e. Sovereign immunity- the sovereign can’t be sued. 

f. Chisholm – Court interpreted Art III to allow a citizen of South Carolina to sue GA.

g. 11th Amend

i. To wipe out Chisholm
ii. “The judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens of Subjects of any Foreign State.”

1. “by citizens of another State”

a. Hans v. LA – read as prohibiting a citizen from suing their own state, otherwise privileges in states

2. “to any suit or law in equity”

a. Ex Parte Young- permits citizens to sue states for injunctive relief, but later in Edelman v. Jordan that they can’t sue for damages paid out of the state treasury. 

3. “the Judicial power of the US”

a. In Alden v. Maine, court finds that a citizen barred from bringing a fed damages suit in fed court could not bring that suit in state court

i. Bars in fed court are also seen as bars in state court. 

iii. All seem so counter to the text! Could any textualist defend this?

h. Seminole Tribe v. Florida (1996)

i. SC found that Cong couldn’t abrogate sovereign immunity through its Art I powers. 

ii. To abrogate sovereign immunity, there must be either

1. Waiver of immunity by the state (never happens) OR

2. A clear intent by Cong to abrogate and an action pursuant to proper (i.e. post-Eleventh Amendment) power

a. An amend that comes after (trumps) the 11th. 

i. So, you can pierce sovereign immunity with the 14th Amend as long as there is a clear intention to abrogate

i. (but Boerne limits Cong’s 14th Amend powers?)

88. City of Cleburne v. Cleburne Living Center (1985) pg 1327 [White]

j. City requires a permit for construction of hospitals for mentally ill. Center is denied a permit, sues under EP. 

k. Court applies rational basis and strikes down the permit requirement (only as applied?)

i. Rational basis w/bite, like Romer that no scrutiny level articulated. 

ii. Seen as scrutinizing disabilities in general, not just mental. 

l. Why no heightened scrutiny?

i. Immutable, history of discrim

ii. But not politically powerless – some state actions and an Act, but not the ADA yet. 

iii. Hesitant that it will be a slippery slope if they give them heightened scrutiny. How to distinguish from other groups (aging, disabled, etc.)

m. City gave 4 rationales, all rejected – negative attitudes of property owners, fear of harassment from nearby school, fear of it being on a flood plain, fear about the number of occupants. 

i. Unlike Williamson v. Lee Optical where the court came up with rationales- here, they had them. 

ii. Court- private biases, outside the reach of the law, but the court can’t give them effect in the analysis. 

iii. The last 2 are under-inclusive. 

89. Alabama v. Garrett (2001)

n. EEs bring suit under ADA against state ERs for money damages. State ERs assert 11th Amend sovereign immunity defense.

o. Court upholds the defense

i. Still can use ADA against private actors. 

p. SC states that “Cong may abrogate the States’ 11th Amend immunity when it both (1) unequivocally intends to do so and (2) ‘acts pursuant to a valid grant of constitutional authority.’”
i. (1) Intent has to be on the face of the statute

ii. (2) is usually the prob. What’s a valid grant of C authority?

1. Can’t be a power predating the 11th Amend

a. Not Interstate Commerce Clause

i. CC isn’t irrelevant though- still matters in a private context

b. But again, 11th only limits money damages ( could still sue for injunctive relief. 

q. Court argues that there aren’t many violations of § 1 for three reasons

i. (1) Only look to violations by states (not cities or counties- 11th says ‘states’)

1. Whittle down the number of violations. 

2. Not true to intratextualism – for EP, ‘state’ means both the state and cities. 

ii. (2) Court severs Title I (employment) from Title II (services and programs) and says only Title I is implicated here.

iii. (3) Says not all forms of disparate treatment on the basis of disability are cognizable as violations of § 1, because Cleburne recognizes that it may be rational to discriminate against individuals (didn’t give it heighetened scrutiny, so the § 1 circle is smaller)

1. If the right is weak, there will be fewer violations

a. (not necessarily true that if the right is strong, there will be a lot)

r. So not enough § 1 violations to have a C&P § 5 power to pierce sovereign immunity for Title I cases.  

90. Tennessee v. Lane (2004)

s. Paraplegic can’t get to courthouse to face charge. Sues. State raises sovereign immunity.

t. Court says Cong has validly abrogated sovereign immunity under Title II

i. (diff from Garrett in not Title I)

ii. Framed as a DP case – access to the courts.

1. Liberty (and access to the courts- a fundamental right) creates a bigger circle.

2. Within Cong’s § 5 powers. 

u. Distinguishes from Garrett: “Title II is aimed at the enforcement of a variety of basic rights, including the right of access to the courts at issue in this case, that call for a standard of judicial review at least as searching, and in some cases more searching, than the standard that applies to sex-based classifications.”

v. Nevada Dept of Human Resources v. Hibbs (2003) [Rehnquist]

w. π's sue NV for money damages under the Family and Medical Leave Act of 1993. NV says sovereign immunity.

x. Court finds in favor of π’s because Cong abrogated sovereign immunity. 

i. About gender classifications, heightened scrutiny, a bigger circle as they assume more violations. 

y. Potential harms FMLA trying to remedy (the § 1 violations)

i. Disparate treatment against men as by states that only extended maternity leave to women

ii. Disparate treatment by state employers against women worried that they would take family leave

iii. Disparate treatment by private employers where it is very looked down upon for men to ask for leave. 

1. Weird Rehnquist mentions this, as it is about private actors, and § 1 only deals with state. 

iv. Disparate impact on women of workplace policies designed for workers without caretaking provisions. 

1. Tinge of Cong trying to determine what the C means (Morgan)

z. But how can the FMLA address these harms by giving 12 weeks unpaid leave regardless of gender – how is the C&P to violations of sex-based discrim?

i. Maybe because violations happen to both genders?

ii. Or just Rehnquist trying to save the act. 

1. No DP right to paid leave. 

4. Rule of thumb from this set of cases- the more fundamental the right or the more scrutiny it gets, it is assumed there are more violations and Cong can engage in more regulation. 
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