Barry Friedman Constitutional Law Spring 2008

Answering the Hypo—Skeleton outline
1. STANDING

a. JUDICIAL REVIEW?

2. CAN THE GOVERNMENT DO THIS?

a. Congress?

i. Commerce Power

1. Necessary & Proper--McCulloch

2. Lopez 

a. Channels

b. Instrumentalities

c. Substantially related

ii. Can Congress delegate to state?

1. Leg? 

a. No-new york

b. Yes-dole

2. Exec?

a. No- Printz

3. Employer? Maybe?

iii. Treaty Power? 2/3 senate

b. Prez Order?

i. Youngstown

ii. Prez agreement? 

c. Can State do this?

i. Dormant commerce clause
3. Are Citizens Protected via 14th Amendment Rights?

a. Privileges & Immunities Clause is Out via Slaughterhouse

b. Equal Protection Clause
i. How is the discrimination being made? 

1. Facial

2. Impact/Intent--is it discriminating? (If not Facial it needs both impact and intent)

a. Intent

i. Can be shown through extreme impact

ii. Arlington Heights Factors:

iii. We need intent because we don't want to strike down welfare/taxes with strict scrutiny (washington v. davis) don't want to implicate all legislation that has disparate impact

ii. Is it a suspect class--what level of scrutiny does it get?

1. Ones we already know

2. List Factors: 

a. Prejudice against discrete and insular minority

3. Other stuff to consider

iii. Apply Scrutiny

1. What's the purpose?

2. What's the means?

3. Strict

a. Is the purpose Compelling?

i. Census--yes (info needed to govern) MORALES

ii. Prevent prison violence--yes JOHNSON

iii. National security/prevent espionage after pearl harbor--yes Korematzu

iv. Create a diverse student body--YES Bakke, Grutter, Gratz

v. Remedy lack of Minority gov't contracts YES Fullilove & Croson (croson struck out on narrowly tailored)

vi. Purity of the races -- NO Loving

vii. Efficiency of Admin --NO Frontiero Brennan (doesn't apply rational basis--only brennen does) and REED (rational basis, but still)

 

c. Are the means Narrowly Tailored?

i. Record is very helpful

ii. Census-yes

iii. Segregation to stop racial prison violence--yes

iv. Separate japanese-- yes (now?)

v. Quotas or Numbers --NO never, arbitrary (cronson, gratz, bakke, seattle schools & companion case)

vi. Holistic approach to race for education YES gratz

vii. Identifying/labling specific individual as race--NO seattle 

viii. Fire people for affirmative action--NO wygant (individuals harmed suspicious)

ix. Ammend defacto segregation in grade schools? NO seattle

d. Is it Necessary--can it be achieved in a non-discriminatory manner?

1. Intermediate

a. Is the purpose Important?

i. Must be actual state purpose, not rationalization (scalia hates this)

ii. Admin efficiency--not important (reed/frontiero)

b. Are the means "substantially related?

i. Not  post-hoc

2. Rational basis

a. Is the purpose legitimate?

b. Are the means rationally related? 

i. Could have "bite" if court is suspicious but reluctant to elevate the class, like with women.  

ii. Eisenstat--EPC strikes down under rational basis--can't give birth control to marrieds and not to singles. Singles not a protected class. Woot!
3.  Due Process

a. Substantive
i. 14th amendment substantive DP clause protects fundamental rights

ii. There are un-enumerated fundamental rights (9th amendment, Griswold) and other fundamental rights are picked up through incorporation, zone/penumbra thing

iii. Is it a fundamental right/Liberty? 

a. Precedent:

i. Marriage (griswold)

ii. FAMILY/EDUCATE YOUR KIDS (Meyer & Pierce)

iii. BIRTH CONTROL (griswold, eisenstat)

iv. REPRODUCTIVE (Skinner--prisoners)

v. Association (aptheker)(unenumerated rights--penumbra) 

vi. PRIVACY --4th & 5th am penumbras (ROE/CASEY?)

vii. NOT TO REPRODUCE (ROE, CASEY)

viii. SEX??? (Lawrence? Bowers dissent? Might not be fundamental) 

ix. DOES THIS ALL ADD UP TO RIGHT TO SEXUAL/REPRODUCTIVE/BODILY AUTONOMY? EVEN FROM SPOUSE (CASEY)?

****

4. TRADITION/HISTORY

a. Opposite of EPC tradition question: is this something we've traditionally valued? Scalia in Michael H

GENERALITY Says to define right very specifically if tradition speaks to the matter

5. GRISWOLd tradition sacredness of marriage be

 

a. Polling State Law (Bowers/Lawrence)

i. i.      Current societal values/ conventional morality/ consensus (?)
b. State Interest (does this go here? Does this go into the scrutiny?)

c. e.      International Law
d. f.      Moral philosophy
g.     Text/incorporation -- doesn't get you to emenations and penumbras (but  it's a start)
h.     Ordered liberty and justice (?) BF's  HATES THIS
Harlen from Poe (in griswold) (not majority opinion)
Way of integrating parts of the 14th amendment? 

Law can't be arbitrary. 

1. Fundamental right --> strict scrutiny

a. Compelling state interest

i. Protecting health = legitimate (roe)

Prenatal life=legitimate (roe)

Discouraging abortions = legitimate (casey)

2. Means can't be "undue burden" to fundamental right (casey)

a. Undue burden exists if purpose or effect is to place a substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability

3. Normal right (life/liberty/property interest) --> rational basis scrutiny

a. Lochner--there used to be a right to contract when it protected owners, things can be struck down to protect the right of contract. Never overruled but probably not true anymore. 

b. West Coast Hotel--STRUCK DOWN 

i. undermines Lochner protection of contract right

c. Carolene --upheld. 

i. Policy of government deference where as long as there is a legitimate goal (even if not actual goal) they can do it. Presume legitimacy of justification & facts (back this up?)

d. Williamson v. Lee Optical UPHELD

i. Rational basis, it's okay even if it's not the best or most efficient. Competence, accountability, democracy. Interests groups are okay (if they're rich?)

e. CLASS IS NOT PROTECTED--POOR PEOPLE'S RIGHTS ARE NOT PROTECTED--WON'T INTERFEAR WITH ECONOMIC STUFF

f. LAWRENCE might be rational basis scrutiny. 

4. Procedural due process
a. Goldberg v. Kelly 

i. Gov't hand outs are property interests

ii. You need some kind of hearing--what kind depends on how great the harm would be if you take the thing away and how capable you are of defending yourself

i. Stuff that's really important to poor people you get oral hearing (written is problem) and you get counsel before it's taken away

b. Matthews v. Eldrige (?)

i. Disability benefits/unemployment benefits aren't as important as wellfare benefits and get less of a hearing. 

5.  Section V - Can congress protect the right? Raise it's protection?

a. Congressional legislation has to be CONGRUENT AND PROPORTIONAL to right that's remedied

i. Evidence that right needs to be remedied--so here, there was no evidence that   states were trying to hurt religion on purpose

b. Section 5 --power to enforce the 14th amendment

c. Congress can do whatever is necessary and proper blah blah?

 

2. Big Conclusion--talk some policy & judicial review & judicial politics about the way this could realistically go if you buy into other theories. Talk about role of court. 

1. Stare Decises (Casey, Lochner, Plessy, etc) – 
a. Use Casey/O’Connor discussion  of when it’s OK to overrule to argue for overruling something or applying the rule from a dissent in another case
2. Discuss whether court would/should decide under EPC or SDP -- look at Lawrence/Bowers

BF’s Exam Q + A session 

INSTRUCTIONS

8 HOURS (NEED 4 TO 5)

One fact pattern, question has three parts

3000 words

Take off severely for going over limit

Drop grade level if over 3000 fail if over 10%

 

Take points off for seriously wrong answers, shot gunning, poor organization

 

ORGANIZATION MATTERS A LOT!!!!!!!!

 

Have to answer the parts in order, please don't repeat yourself, allude to what you said before

 

Exam Taking

The answer to all these questions is, would a really top lawyer in these circumstances do that thing? 

Never urge overruling unless your back is against the law

Judges characteristics? Depends on how close to the middle of the bench?  (Kennedy seattle schools)

Don't explain why race is suspect class unless fact pattern calls for clearing up

General matter: Breadth vs. Depth--Breadth is better

 

 

Brown vs. Board of Education--raises question of constitutional change, intro to methodology
Holding: separate is inherently unequal with regard to primary education (doesn't overrule plessy) Lots of other cases come out after that, by the time they get done it's pretty clear plessy is overruled. 

Original intent--intention that framers of doc had with regard to its meaning

Original Application--intention with regard to specific cases

14th amendment spirit vs. fact that it schools seg existed when adopted

Original Understanding--what people who ratified it would have understood its words to mean

 

Commerce

Lopez is where you start your analysis--final word

Congress can reg chan, inst, subst. effect/affect on commerce

Inst- Fed Ex, boats, trucks, bicycles, 

Chan-pipe! What goes through the pipe, whether it likes what goes through the pipe, individuals for sex purposes (what case is that?)

I don't like champion because the court in sanctioning lottery tickets gives up ghost of pretext. This is good law. (how seriously should we take pretext)?

 

When does it have substantial effect?

Guns: 

Non-economic

Congress didn't make findings (there were post-hoc findings….)

No nexus to commerce in statute (why banning guns that have traveled in interstate commerce near schools is different than guns near schools--but maybe this is what court means)

 

Econ/non-econ? 

 

You can't aggregate non-economic effects. (you want to aggregate when you don't have enough to get to commerce--unless it's non-economic)

 

Why is justice Breyer wrong? You can't aggregate non-economic  things

 

How come in Raich you seem to be able to regulate noneconomic things?

You can't aggregate non-economic effects generally if it's part of a market scheme you can. (?)

 

WHEN YOU GET DONE SYNTHESIZING YOU GO TO POLICY--ARE THERE ANY EXTERNALITIES? DO WE NEED A CENTRAL RULE OR DO YOU NEED A CHECKERBOARD? WHEN YOU HAVE NOTHING LEFT GO HERE

 

Spending clause

1. Dole--what about spending grant to individuals? SS as long as you don't practice your religion? By and large dole analysis works for individuals, there might be complications and reasons why not

2. What's Coercion? BF doesn't know, sticks are worse than carrots but carrots can be bad too, doesn't know

 

Treaty or executive agreement

Know: Const. lets prez enter into treaties, 2/3 of senate, MO vs Holland--pretty much everything in Treaty (don't worry too much b/c hard to get 2/3 of senate)

 

Exec agreement--Prez makes deals by himself--shouldn't be self executing and preempt state laws until bill out of congress(barry wants this to be true, but it's not the rule)

 

Iran hostage crisis--if prez enters into exec agreement courts hold that it preempts state law (WHY?????)

(me: should executive agreements be treated like executive orders? When can you enter into an executive agreement?)

Restraint

Despite fact that something might be in congress's commerce power, is there some other limit on what they can do?

National league--traditional state function (education)

Under supremacy clause congress can preempt anyway

Garcia--ordinarily states should protect themselves in political process (probably not true)

 

Printz--Court steps in to protect states anyway

 

FED COURT CANNOT MAKE UP ITS MIND ABOUT WHAT ITS ROLE IS

 

One theory--protects liberty--if congress doesn't regulate maybe states won't regulate, less regulation more liberty

Even when states regulate, they might be creating more liberty--Raich vs Gonzoles, liberty creating statute

Lochner also about liberty--liberty of employer

Sometimes liberty is a question of what rules you like best

 

Dormant commerce clause

Certain state laws will be struck down by the courts, even though congress didn't do anyway

THESE CAN BE OVERTURNED BY CONGRESS--CONGRESS CAN COME BACK AND SAY NO, THEY CAN DO THAT

 

Discriminate--strict scrutiny

Face, intent/purpose, effect

Statutes that discriminate are per-se invalid. 

In a way it doesn't matter, really high scrutiny

Don't--Pike balancing test

As a matter of settled precedent, this is balancing, and usually state wins

GO OVER THIS SECTION AGAIN WITH THIS IN MIND

 

Separation of Powers

To protect liberty, body that makes law is separate from body that enforces it and different than body that decides

Checks and balances--bulwarks against each other

Ferajhon-friedman theory--decide things in a way that makes congress debate things--deliberation forcing

 

Regulating private conduct 13th/14th amendment

13th prohibits slavery

Court has given congress some leeway to sweep more broadly then slavery to things that enhance the badges and incidents of slavery

This is important because under 14th amendment congress can't regulate private entities

Regulate employers under commerce clause

 

Civil politcal and social rights--either really fine grained distinctions or way to explain why we (could) still discriminate against some things

 

Yick wo- neutral statute--doesn't strike down law, 

 

Gomillian--read washington and davis language back onto gomillian because it's the law

 

 

SPEECH ABOUT TEIRS & SCRUTINY

 

CAROLINE: strict scrutiny

VIOLATE PROHIBITION --incorporation (amendment)

BLOCK SOCIAL CHANGE/VOTING

DISCRITE & INSULAR MINORITY

Generally democracy should govern, or theirs a group that's disadvantaged in political process

 

 

Discrete = non-fluid category 

Insular= don't want to bargain with you in political process

 

Moral relevance: how likely it is that the characteristic on which discrimination is happening actually relates to something the state is legitimately regulating?

Ex Ante--weighting scales in advance--intuition is that you shouldn't be able to do it

 

Compelling interest? 

Maybe they vary way too much depending on the type of interest

On some level troubling, enormous amount of discretion, all we've got is case by case

 

Affirmative action is a good way to see that problem

Compelling: de jure discrimination, diversity, JUSTICE KENNEDY seattle schools

He's saying, diversity is a reason, don't like this plan

Crosen: congress has more power then the states do to regulate in an affirmative way with regard to race. 

Structure/text? Doesn't matter b/c of ADERAND--CONGRESS DOESN'T REALLY HAVE MORE POWER--GOV'T CONTRACTING SET ASIDE; JUST BECAUSE IT'S STRICT SCRUTINY DOESN'T MEAN THAT IT'S FATAL IN FACT (O'CONNOR)

 

 

Cooper v. Aaron? Supreme court is supreme!

 

Court almost never relys on political question doctrine--partisan gerrymandering it came up

Lack of judicially managable standards??????????

 

STANDING--if you can bring an EPC haven't you already established impact? 

 

 --read and didn't talk about. Voting right case--we're not going to hear case because if we decided it, we'd have to enforce it, and we can't really do it, so we're not going to hear it

 

Court Polling--how many states do what WHAT'S THE TIPPING POINT? WE DON'T KNOW

 

Why does court keep outlier states in line? Think about bulls eye and wehre court gets power from? MOST POWER WHEN NAT"L GOV"T WANTS TO BACK IT UP

 

Proc due process = accuracy in fact finding ARE YOU WITHIN THE RULE AND WHAT ARE THE PROCESSES WE HAVE TO GO THROUGH TO MAKE SURE WE CAN GET THE RIGHT PEOPLE

 

Sub due process is about whether we can do it to you at all

 

 

SUBSTANTIVE DUE PROCESS

All law interfears with liberty

Most of time: rational basis scrutiny

Sometimes there are Somethings that State tells you you can't do that are SO IMPORTANT that we're going to have higher scrutiny

LOOK AT THE DAMN LIST FROM QUESTIONS

Tradition

CL reasoning

Polling thing 

 

There is TREMENDOUS INCONSISTENCY IN TERMS OF RESULTS AND IN TERMS OF REASONING THAT GETS TO THOSE RESULTS AND THIS IS WHY I POUNDED YOU WITH LOCHNER BECAUSE IT WOULD BE VERY HARD FOR ANY OF YOU TO DETERMINE --IF YOUCAN'T COME UP WITH A RULE FOR A FUNDAMENTAL RIGHT, THEN LOOKS LIKE JUDGES ARE DOING IT LIKE MAJORITY VOTE THAT'S WHY BARRY QUIT TEACHING CON LAW. BUT YOU HAVE TO MAKE GOOD ARGUMENTS ABOUT THAT STUFF AND GET FOUR OTHER PEOPLE TO AGREE WITH YOU.

 

DISTINCT: LOOK FOR RIGHT; LOOK FOR STATE'S INTERESTS

NO CLEAR ANSWER TO LEVEL OF GENERALITY QUESTION. BEST IS GLUCKSBERG: STATE WITH CERTAINTY 

 

CARHART ADDS NEW INTEREST: INTEGRITY OF MEDICAL PROFESSION(could be subset of state's interest in life, but it sounds new hear)

 

CASEY-- SPOUSE CAN'T HAVE DOMINION OVER WIFE--BUT THE STATE CAN

LEGAL LANGUAGE: WAITING PERIOD NO SUBSTANTIAL BURDEN, SPOUSAL NOTIFICATION DOES

 

Fundamental right: whatever you think is the best way to persuade 5 of 9 justices that it's a right

 

Section 5 --pass appropriate legistlation to enforce 14th amendment--there is a differents between enforcing and defining the right--which is it doing? 

How do you Know? Congruence and Proportionality

 

Find right--is it not out of scope to what the problem was in the first place. 

 

Does congress have to prove there's a suspect class? Depends on whether or not court has already decided there's a suspect class

 

Answer: necessary and proper

 

The Commerce Clause

Sources: Constitutional Law Principals and Policies by Erwin Chemerinsky; Legalines Constitutional Law for use with the Brest Casebook; Brest Casebook; notes from Barry Friedman's class

 

1. Federalism: Dividing Power Vertically

a. McCulloch vs. Maryland brest 28-51; 67-74 Bank--Implied Powers--Federalism
i. Judge: MARSHALL

ii. FACTS : The state of Maryland imposed a tax requiring all banks chartered outside the state to print their bank notes on stamped paper if they established any branch or office within Maryland's boundaries. The tax was similar to those in other states-- there was a strong state sentiment against the bank of the United States. Aimed at excluding the bank from operating branches within those states. Bank didn't do this. Maryland sued McCulloch, the cashier of the Baltimore branch of the Bank. 
1. ISSUE ONE: Can congress incorporate a bank under a doctrine of implied powers? 

a. Under Necessary and Proper Clause, any appropriate means that Congress uses to attain legitimate ends that are within the scope of the Constitution and not prohibited by it, but are consistent with the letter and spirit of the Constitution, are constitutional.

i. Means = appropriate; Ends = Legitimate; Can't be prohibited by Cons.

ii. Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional . Page 49
b. THERE ARE IMPLIED POWERS It's a Constitution--not a legal Code! Kind of like an outline. 

i. There are enumerated powers, but they can't go into detail of ALL the means by which they can be carried out. 

ii. Government must be allowed to execute the powers available to it by the BEST available means. 

c. ANY means that *directly* execute an enumerated power are incidental to the power

i. Textual argument: meaning of 

ii. Necessary

1. The word "necessary" in the Necessary and Proper Clause does not limit the Congress to indispensible means. Elsewhere in Constitution they refer to "Absolutely Necessary" so Necessary probably means "sufficient" here

2. It actually EXPANDS the powers invested in the FED gov't. best means most beneficial to people

3. This rejects Maryland's interpretation that under the 10th Amendment "necessary and proper" means indispensible, and everything not enumerated goes to the states.

4. The Necessary and Proper clause is found in Art I, § 8, which expands congresses powers, not Art I § 9, which limits them (structural argument)

d. The BANK is implied as incidental to other powers: the fiscal operation of a government.

i. Enumerated powers: Lay and collect taxes, borrow money, regulate commerce, declare and conduct a war, to raise and support armies and navies 

e. This case establishes the doctrine of implied powers and articulates the supremacy of the federal government. Necessary and Proper clause was now a grant of discretionary Power--so long as it's grounded in enumerated powers granted to Congress. 

f. Marshall also looked to History--Bank 1 established historical precident for Bank 2. Does history have normative significance?

g. TEXT WHY DOES THE TEXT OF THE CONSTITUTION MATTER?

i. IT MATTERS:

1. It's what we have

2. It's what the ratifiers agreed to--these specific terms

3. Framers put much thought into the terms

ii. It  DOESN'T MATTER:

1. Ambiguity

1. In courts, the more specific the text is, the more relevant it is

2. Dead Hand--why should framers rule from grave?

iii. Is Original Intent preferable to Recent Judge interpretations?

1. It's a baseline, consistent interpretation

2. Since it was conducted in secret, notes and memoirs we have about intent may be inaccurate

3. Judges have a constitutional power to interpret the law

4. It's more democratic to leave less set in stone & allow change with time

5. Might be a good idea to read 51-61
2. Second Issue: Did Maryland have the power to tax the Bank? (answer: no) 

a. Or: Is the Federal Government supreme over the states so that a bank created by it pursuant to its constitutional powers is immune from taxation by the states? (answer: yes)

b. The Constitution and the laws of the United States are Supreme

i. They control the constitutions and laws of the states

ii. A state, which represents only part of the nation, cannot act to control the government of the whole country--The Part cannot act upon the Whole

1. When a state taxes the operations of the government of the US, it acts upon institutions created, not by their own constituents, but by people over whom they claim no control. 

2. No taxation w/out representation. 

1. MD have fed rep., so Fed can tax MD banks

2. Residents of other states have no rep. in MD

iii. Mashall refutes the argument that States ratified the Const. and retain soverignty. HE says the people ratified the Constitution and they retain sovereignty. (Problem with this is that actually it was the states--Marshall says the people acted through the states) 

c. The power to tax IS THE POWER TO DESTROY

i. And control

ii. The tax that Maryland imposed on the Bank is an attempt to control the operation of the government of the whole. The tax, therefore, is unconstitutional

d. Comment: This gives wide scope to the Supremacy Clause. A state law is void if it retards, impedes, burdens, or otherwise interferes with the accomplishment of the congressional purpose in enacting the federal law.  Unless the federal government is supreme, it would be no better than the weak government under the Articles of Confederation
e. Modern Application: Does a Congressional Power Exist?

i. Is the power enumerated?

ii. Is it implied? It can't be pretext
1. Anything with a non-pretextual connection to an enumerated power is allowable. 

f. Would STATE REGULATION be preferable?

i. It can lead to legal inconsistency--> problem with travel/mobility

ii. States are CLOSER TO THE PEOPLE more responsive to people's needs

iii. Localized regulation can maximize public welfare

1. Teibout theory: mobility increases welfare

2. Mobility due to legal norms is flawed (??????WHAT?)

iv. State by state experiment new ideas

v. Greater individual participation in development of lawss

1. Flaw: majority tyranny 

2. THE COMMERCE POWER
a. Art I § 8 The congress shall have the power…to regulate Commerce with Foreign Nations and among the several States, and with the Indian Tribes…."
b. Interstate Commerce:
i. Gibbons v. Ogden steam boats ny/nj
1. FACTS: NY gave Ogden exclusive steamboat right btwn NY & NJ. Gibbons also used same route, licensed under Federal law. Ogden got injunction against Gibbons. Gibbons claims that Congress has exclusive power to regulate interstate commerce. 

2. Commerce includes Navigation

a. Commerce undoubtedly is traffic, but it is something more: it is "intercourse"

b. Commerce includes all phases of business (?)

3. Must be exercised within states, but cannot reach solely intrastate commerce. Follows interstate commerce into the boundaries of the state

a. What does "among the states" mean? Among = more states than one

b. Congress can regulate intrastate commerce if it has an effect on interstate activitiEs

4. Interstate commerce is an exclusively Federal power, it cannot be concurrent like tax power

5. Coasting trade includes transportation of property & persons. To exclude persons would be such a narrow definition of commerce as to "explain away the Constitution"

6. Implied powers of Fed Gov't are far reaching. As long as it's related to an enumerated power it's acceptable

7. You cannot use enumerated powers as pretexts.

8. Due to the supremacy clause, the fed gov't wins this conflict

 

c. E.C. Knight 

i. Sugar refining company tries to create a manufacturing monopoly, Sherman Anti Trust Act tries to put a stop to it.

ii. Court holds that monopoly was in the production of Sugar, not in its commerce. 

1. "commerce succeeds to manufacture, and is not a part of it" (THIS IS NO LONGER TRUE)
2. Based on need for preserving zone of activites to the states

3. Effect on commerce is only indirect; it would be "far reaching" to regulate this stuff

4. From class:

a. Purpose of legislation was to prevent monopolies from driving up prices of goods travelling through interstate commerce

b. Formalist: The businesses are purely located in the states

c. Interstate argument opposed: Other states may buy the sugar from those states. A problem with this argument is that it may be the case that the monopoly is in every state. 

 

d. Champion v. Ames

i. Shipped lottery tickets by RR in violation of FED Lottery Act

ii. Does congress have the power to regulate undesirable activity? Yes.

iii. Lottery tickets are commerce--sold & transported--so they can be regulated

1. Power to regulate includes the power to prohibit

iv. Statute does not interfere with intrastate commerce. Congress can prevent spread of lottery tickets from states that allow them to states that prohibit them.

v. Congress is allowed to do this because it is the only governmental power capable of protecting public from interstate distribution. 

vi. Important to remember that this is based on nothing more than the gov'ts dislike of lotteries; it's based on Morals. You can bring this up when talking about Lawrence or the Abortion cases

vii. From class:

1. Government's argument is that defendant is carrying things across tate lines to sell them. It is obviously interstate commerce. 

2. A criticism of this it that it's thinly veiled pretext to prohibit gambling.

3. Gov't functional argument: if some states allow lottery tickets and others don’t, the effects would spill into the states banning them through interstate commerce

4. Some how the other side argues that a federalist system allows states to experiment with different policies and approaches (I don't see how this hurts the gov'ts position since stopping interstate traffic protects those states with different laws from being undermined.)

e. Hammer v. Dagenhart (OVERRULED)
Child Labor Act prohibited the shipment of interstate commerce of any product that was produced or mined by child labor

Issue: May congress prohibit the transportation interstate commerce of goods manufactured by child labor? (no)

· (Unlike Champion) This case involves goods that are themselves harmless/indistinguishable from goods made in a different way. Congress does not have general Police Power and does not have power to prohibit ordinary commodities.

· MANUFACTURING IS NOT COMMERCE (OVERRULED)
· Only states may regulate Local Matters. Manufacturing of this sort is purely local. It is not subject to the Commerce Power

· The commerce power "does not give it authority to control the states in their exercise of THE POLICE POWER over local trade & manufacture" 

· 10th Amendment!

· Even though this result leaves states without their own child labor laws with an advantage inn interstate competition (?) Congress simply has no power to force states to exercise their police power to equalize conditions among the states. 

· From class:

· Focus of law is to protect the rights of children: it is pretext

· Distinguishes from champion because these goods are not harmful themselves, whereas lottery tickets were

· From functional perspective, the fed gov't can prevent externalities and races to the bottom. Forcing all states to follow certain regulations would allow them to have regulations the states favor without concerns that they will lose ground economically (to other states who don't regulate child labor)

· Carter Coal OVER RULED
· Court draws a line between production and commerce again in order to protect the states from being reduced "to little more than geographic subdivisions of the National Domain" 

· Mining, wages, hours, working conditions, bargaining about these things "constitute intercourse for the purposes of PRODUCTION not of trade. Mining brings the subject matter of commerce into existence. Commerce disposes of it"

 

· Schecter Poultry-

· Law regulated the buying of sick chickens

· Struck down because not regulating interstate transactions; the interstate transactions took place before the code stepped in

· "There is a necessary and well-established distinction between direct and indirect effects"

· This distinction is essential to protect state gov'ts and American system of gov't

 

Assumptions of these cases: that it makes sense to distinglush commerce from other stages of business; that the Constitution requires that a rigid zone of activities be left to the states; that it is the judicial role to protect this zone.

 

***************1937**************

· These three cases overruled the earlier decisions and expansively defined the scope of Congress's commerce power

· Not one federal law was declared exceeding the scope of commerce power until 1995

· No more distinguishing btwn direct & indirect, other stages of business; no more 10th am limit;  Congress could exercise control over all phases of business

· Congress could regulate any activity if there was a substantial effect on interstate commerce

· It was not necessary that the particular person or entity being regulated have a substantial effect (Wickard) the requirement was that the activity, cumulatively across the country, have a substantial effect on interstate commerce. 

 

i. Jones & Laughlin Steel

1. Steel business was a part of the stream of commerce and labor relations within it had a direct effect on commerce

2. "The fact that employees…were engaged in production is not determinative" 
3. "The fundamental principal is that the power to regulate commerce is the power to enact 'all appropriate legislation' for 'its protection and advancement,' 'to adopt and restrain.' That power is plenary and may be exerted to protect interstate commerce no matter what the source of the dangers which threaten it. 
4. From class:
1. Move from formal to functional arguments. The court determines that worker strikes could prevent steel from getting produced and shipped to states that need it

ii. Darby expressly overrules Hammer
1. Upholds an act that prohibits the interstate shipment of goods made by employees paid less than national minimum wage ($0.25)

2. Act is directed at the supression of "unfair" competition in interstate commerce, a valid purpose. (NEW)

 

iii. Rejects view that production is separate and left to the state "While manufacture is not itself interstate commerce…the prohibition of such shipment by congress is indubitably regulation of commerce"

iv. Plenary powers! (dictionary: full, complete, entire, unqualified)

v. A law is constitutional so long as it is within the scope of Congress's power; The 10th amendment would not be used as a basis for invalidating federal laws.

vi. Wickard

1. Individual farmer makes more wheat than quota allows but uses it for himself; is fined under Fed Law which is upheld.

2. Home consumption still effects the price of wheat because it substituted for purchases on the open market. Taken together with many others Filburn's effect was not trivial. 

3. "Questions of the power of Congress are not to be decided by reference to any formula which would give controlling force to nomenclature such as 'production' and 'indirect' and foreclose consideration of the actual effects of the activity in question upon interstate commerce."

******************** Civil Rights & Commerce Clause

vii. Heart of Atlanta Motel & Katzenbach (restaurant)

1. Title II of Civil Rights Act prohibited discrimination by places of public accommodation

2. These two cases had to do with civil rights. No one was sure that the 14th amendment, which bound the states, could be used against individuals. Congress sought to deter discrimination through the Commerce Clause.

3. Heart of Atlanta--Motels/Hotels are interstate commerce. 95% of people coming to the hotel were from out of state

4. Katzenbach--restaurants are interstate commerce. For one, they buy meat and other products from out of state

5. EVEN IF THE SPECIFIC HOTEL OR RESTAURANT isn't really affecting interstate commerce, it doesn't matter. Congress is regulating the INDUSTRY in GENERAL. 

6. Uses RATIONAL BASIS SCRUTINY! (HEART)

1. Whether Congress had a rational basis for finding that racial discrimination by motels affected commerce and

2. If it had such a basis, whether the means it selected to eliminate that evil are reasonable and appropriate

7. MORAL NOTE--it did not matter that Congress's motive, in part, was moral; many federal laws stretching back to Champion used the commerce power to remedy moral wrongs

8. Katzenbach--discrimination by restaurants cumulatively had an impact on interstate commerce

*************************************

viii. Perez -- upholds criminal laws under commerce clause--prohibits loan sharking

1. It was rational for Congress to believe that even intrastate loan sharking   activities had a sufficient effect on interstate commerce 

2. Trying to push people into legitimate economy and out of shadow economy

 

*************1995***********

ix. Lopez --strikes law
Gun free school zones act of 1990--no guns w/in 1000 feet of schools

1. Found unconstitutional because law not substantially related to interstate commerce

2. Article I limits Congress's legislative powers to those that are express or implied in the Constitution

3. What can come w/in commerce power?

a. The channels of interstate commerce (heart of atlanta)

b. Instrumentalities of interstate commerce, as well as persons or things in interstate commerce 

i. Regulate and protect…or person or things in interstate commerce, even though threat (602)

c. Congress may regulate activities that have a substantial relation to interstate commerce, meaning those that substantially affect interstate commerce

i. The proper test requires an analysis of whether the regulated activity substantially affects interstate commerce

4. This law is a criminal statute--having a gun in a school zone does not arize out of commercial transactions that substantially affect int. com. 

5. Gov't claims: Guns disrupt education--> less productive society--> affects commerce (no)

a. Also gun --> crime --> high insurance rates?!

b. Court: if either of these propositions were adopted, there would be no limitation on federal power. Congress does not have a general Police Power

6. Congress may:

a. Advance interstate commerce (build stuff, subsidize Amtrak)

b. Protect instrumentalities or shipments

c. Prevent misuse of channels of interstate commerce

7. BF SEEMS TO THINK THAT THE COURT MAKES AN ECONOMIC DISTINCTION AND THAT THIS IS IMPORTANT? 

i. Morrison --strikes law

1. The violence against women act of 1994 gave women a federal cause of action for gender-motivated violence. Court does not uphold. 

2. If it's commerce, it's economic in nature. Violence against women is not economic in nature (um, but can it be?)

a. It is neither particularly commercial in nature nor interstate in character

b. It might be a national problem, but it is not really "interstate" or a "federal" problem

c. Court doesn't make an ipso facto rule about economic vs. noneconomic--says that congresses findings of "subtantially related/affects" are, in this case, inadequate--that seems to be the test. 

d. MORRISON TEST I THINK:

1) interstate vs. intrastate; 

2) if intrastate--> must be substantially related to/substantially affecting interstate commerce; 

3) in order to be substantially affecting interstate commerce if it's an intrastate activity --> must be economic activity 

 

and since

a) violence against women is intrastate (national not federal) and

b) it's noneconomic,then

c) it's not substantially related to/substantially affecting interstate commerce

 

 

This would mean that under Morrison something can be a Noneconomic activity that is also Interstate in nature and it can still be found to be substantially related to interstate commerce and could still be regulated by the commerce clause

 

ii. CHEMERINSKY: AT LEAST IN AREAS THAT THE COURT REGARDS AS TRADITIONALLY REGULATED BY THE STATES, CONGRESS CANNOT REGULATE NONECONOMIC ACTIVITY BASED ON A CUMULATIVE SUBSTANTIAL EFFECT ON INTERSTATE COMMERCE. 

iii. Question: how important is the word "traditional" here? Where is chemerinsky getting that from? 

 

iv. Raich-- upholds law!

1. Local intrastate cultivation and use of medicinal marijuana is commerce because of the national market for marijuana--might be diverted for illegal use; It can be regulated. Cites Wickard. 

2. Stands by Lopez AND Wickard

3. Raich, unlike Morrison and Lopez, is economic: economics refers to the consumption, distribution, and production of commodities. 

a. Book says that what is economic and what is not is unnecessary if you focus on what is interstate and federal

b. Wheat and Marijuana are fungible products--is this important? 

4. If it's noneconomic but falls under Champion & Wickard, then it's okay. Champion says you can't let it cross state lines. Wickard says even if it doesn't, there's a possibility it might and will affect commerce. 

a. Problem: you have to assume that gov't has right to criminalize the goods in the first place. It's EXACTLY the Champion problem of pretext. Congress is using the commerce clause to regulate morality. 

 

v. Other Powers

1. Dole -- Friedman litigated this case and thinks it's wrong

a. Congress tries to regulate drinking age by talking about drunk driving probems if the laws are different between states and conditions highway funds (because of driving accidents) on compliance with National drinking age

b. South Dakota says:

a. Violates commerce clause

b. 10th amendment

c. 21st amendment says you can't regulate drinking--takes it out of commerce power

c. Spending power: congress can spend on anything that is for the general welfare. Enumerated powers don't limit it. 
d. Is the condition constitutional? 

a. General welfare

b. Condition must be Unambiguous 

c. Must be related to the national program (here it is, highway construction, safe highways) (BF says it's unclear how much this relationship matters)

d. Cannot be an independent constitutional bar

i. The real constitutional bar is that congress can't attach conditions that would make the STATES do something unconstitutional. So the 21st amendment argument doesn't fly here, since the states ARE allowed to regulate this stuff.

e. Also, can't be coercive

i. Majority says 5% of funds is not coercive; it's encouragement

ii. Policy notes: checkerboard is BAD causes DD--really want states to take money, maybe more coercive? 

iii. There is no clear line where condition is coercive. 

f. I don't know what to make of this, but BF likes O'Connor's test better

i. The real concern is, is congress regulating beyond its enumerated powers? 

ii. The condition to which the money is attached is a regulation and the only relevent question is whether Congress has the power to make that regulation (they don't)

How do I--should I--reconcile this with New York and Prinz?

vi. Other Limits

1. National League of Cities (OVERRULED)
a. Congress extends minimum wage to state employees

b. Court holds that Congress can't tell States, as employers, what to pay their employees

c. Even though this is within the scope of the commerce clause, there are limits on Congress's ability to override state sovereignty. 

d. Preempts States abilities to manage their state resources, there is little limit left to their autonomy.  

a. From class: Three part test:

i. Regulates states as states

ii. Inhibits their inability to structure operations

iii. In areas of traditional state function

2. Garcia over rules national league of cities; Garcia itself is basically ignored
a. May Congress enforce minimum wage requirements against local governments mass transit authority? Yes.

b. Discards "traditional government function" analysis as a way of deciding what state functions congress can't interfear with. No one knows what a traditional government function is, and besides, states are supposed to experiment with new ways of solving problems. 

c. The limit on the commerce power is one of process, not result. States are represented equally in the Senate and through the structure of Federalism. 

a. I don’t see how the states being represented in congress can protect states from the actions of congress. That's ridiculous.

b. Says it better in class:

i. Voters want what they want and don't think about Federalism every time they make a decision. Congresspeople are accountable to the voters. What voters want in the immediate might not be best for Federalism long term. 

 

vii. New York (limit on congressional Power to Force states to Regulate)

1. Can't make states take title to their waste or be liable to damages or regulate waste disposal. Can't force regulation. 

2. States cannot consent to Fed gov't performing actions that are not constitutionally provided for

3. There is an accountability problem between states and Congress here.--neither are really accountable to the voters on this and both can blame the other entity if the regulation is unpopular

4. Chemerinsky says that the court thought the law violated the 10th amendment 

viii. Printz  (limit on congressional power to use state officers directly)

You can't circumvent NEW YORK to compel individual state executives to implement federal regulation

From Class NY & Printz:

Rule: Congress cannot compel the legislatures to pass laws and Congress cannot compel state executive officials to enforce fed laws. 

Congress CAN pay states to do what Congress wants them to do. 

Congress can preempt and do it themselves--pass a federal law regulating disposal of waste or imposing a gun-check system. 

Congress cannot delegate to states. 

· FEDERALISM!!!!!!!!

· When you tell busy local gov't to do something, there is something else they cannot do

· Congress could have paid gov't to do this or done it themselves

· By not doing this, they get to appear tough on crime & not raise taxes

· Dormant Commerce Power

· Dormant commerce clause exists because we need to disincentive against sttes being isolationist. 

· Philadelphia v. New Jersey

· Rule: whatever the ultimate purpose, the states cannot discriminate against products from outside the state unless there is a reason to treat them differently

a. Question one: is the law discriminatory?

· Friedman's Other Concerns for this section:

· The change between 1935-1937

· What legitimizes constitutional change?

a. Constitution doesn't and shouldn't change

b. Constitution obviously changes, but when and how? Art 5 procedures rarely utilized

c. Is it good to change the constitution w/gun to justices head? 

d. Does the constitution change when the American people want it to change? 

i. How do you tell the difference between what public wants now and what they think the Constitution means?

ii. How do you protect from majority tyranny if we change the constitution to agree with the majority all the time? 

· Does government work better when it's closer to the people? Is gov't more accountable/democratic? 

· Do we really care about federalism? Does federalism function structurally or do we need judges to protect it? 

· Do we want to leave the decision about what rights states have in the hands of congress? 

· Does the commerce clause doctrine have anything to do with the values that federalism purportedly protects? 

· Have the lines that the judiciary has drawn serve to have the national government do what it should, and leave to the states the authority to do the rest in a way that keeps government close to the people and maximizes individual welfare?

a. It's not good enough to say something is a national problem. You must argue that it needs to be dealt with a the top level. Just because something is nation-wide, it doesn't mean it can't be solved by localities. 

i. National list: 

1. Externalities

2. Public goods

3. Coordination

4. Race to the bottom

5. Fighting factions

ii. Question: what is the meaning and importance of this list???

· The ultimate goal here is to synthesize the commerce doctrine and compare the synthesized doctrine to our policy goals

· Synthesis of Commerce Doctrine: 

· From class: Congress can preempt and Congress can give state/local governments money, subject to Dole limitation (not coercive) 

· Congress can regulate anything which it has a rational basis in believing substantially affects commerce.

· From a different day in class:

· Commerce is intercourse among states and with foreign nations

· The power is Plenary (full, absolute)

· They can pass laws that are necessary and proper to effectuating commerce

a. Can't be pretextual (don't like to Q congress though)

b. Can't be prohibited by Const

· Can regulate channels

a. Hearts of Atlanta; Champion v Ames

· Can regulate instrumentalities (hearts?)

· Can regulate things that substantially affect commerce

a. Even if individually trivial (wickard, raich)

b. Must pass rational basis scrutiny

· There's an issue about economic vs. noneconomic

· Even if it's within congress's power, can't commandeer legislative or executive machinery of the states
Dormant Commerce Clause

HERE WE'RE LOOKING AT A STATE LAW THAT WE'RE CONCERNED SOMEHOW MIGHT AFFECT INTERSTATE COMMERCE. INFERED FROM ART. 1 § 8 --SINCE CONGRESS CAN REGULATE INTERSTATE COMMERCE STATES CANNOT IMPEED IT. 

1. Does the Law Discriminate?

a. Facial discrimination

i. Philidelphia v. New Jersey

ii. Tarrif, quota, emabargo = per se invalid

b. Effect discrimination

i. Hunt v. Washington Apple (label keeps washington apples out of NC)

c. Pike Balancing Test: Does the law regulate even-handedly vs. small effect on interstate commerce?

i. Hughs v. Alexandria passes this test (required more documentation for out of state, small burden) not every act reducing flow of goods is an impermissible burden

ii. Hunt fails test--does regulate evenhandedly but LARGE burden

1. Does it serve legitimate local purpose (Hughs v. oklahoma prong 2)

i. Is it acting in a proprietary capacity? Then yes. (reeves v. stake)

ii. Values--target laws that try to transfer wealth from foreign to local 

iii. Hunt--no legit local purpose

iv. Pike--legit local purpose but outweighed by burden in prong 1

1. Is there an alternative means to promote local purpose without discriminating against interstate commerce? 

a. Philadelphia: legitimate goal cannot be achieved by illegitimate means of isolating state from outside economy

 

EQUAL PROTECTION CLAUSE
Rational Basis Scrutiny: The fit between the means and the ends must be rational, and the ends must be a legitimate government interest

 

IN NORMAL CASES THE QUESTION IS: WHY ARE YOU TREATING TWO GROUPS DIFFERENTLY?

There must be a Rational basis

Williamson v Lee Optical: the infringement on Liberty (DPC) or distinctions made (EPC) must be rational

 

Railway Express Agency vs NY

Law: You can't buy advertisements on trucks because it's distracting and dangerous, but you can advertise on your own truck.

Purpose: Increase traffic safety by limiting potential distractions to drivers

Minimum rationality: They could have thought those who drove their own trucks were less distracting. 

Court doesn't think they're in a place to disagree with this judgement

California Prop 13: Property tax determined based on purchase price not market value

"especially deferential to classifications made by complex state laws"

Could further the interest of preventing turnover in housing market

 

These two cases guess what the state's rationale or purpose is. Gunther argues that the court shouldn't do this, but should look to an authoritative state source. 

 

NYC transit v. BEAZER

If you're in a methadone program you can't work certain jobs

Claim: the law is both over and under inclusive, and some people who are on methadone are qualified to work

The idea that it saves money not to screen all candidates is rational enough

 

Railroad Retirement board v. Fritz

Upholds leg/railway decision to slash benefits of retirees and not employees

Q: can court strike laws that have rational basis in record but congress got the record wrong/were mislead? Unanswered b/c justice upholds based on precedent

 

Suspect Class: Race

Strict Scrutiny: Purpose is compelling and means to the end is narrowly tailored to achieve the purpose --least discriminatory measure

 

Loving vs Virginia

Interacial marriage illegal in VA

Equal protection means more then equal application--are the classifications "arbitrary" and "invidious" discrimination? 

Race = strictest scrutiny 

· Fails because NO PURPOSE is shown other than discrimination. (doesn't buy states claim of "racial integrity" 
 

 

Korematzu

May race be used as a criterion for curtailing civil rights in a time of grave threats to national security? Yes.

· End: safety. Means: removal of all Japanese Americans from military zone
· Argument: immediate need for this & no time for hearings/investigations
· Dissent: it took you 11 months to do this!
· Dissent looks at evidence of discriminatory motive
· No evidence that japanese as a group really posed a threat
· Gets strict scrutiny, but not per se unconstitutional
· Purpose: prevent threat of espionage and sabotage by Japanese sympathizers
· In light of the totality of the circumstances, exclusion of the entire group was justified to reach this purpose
 

Johnson

All racial classifications get strict scrutiny

Law: first 60 days in prison separated by race

Purpose: prevent racial gang violence

This is a compelling gov't interest: prison safety

Only those uses of race that are narrowly tailored and necessary are OK (doesn't rule on whether this one was okay, case was remanded)

Morales

Questions the census--asks for racial data

Purpose: government needs demographic information to govern

This is a compelling purpose. And it's narrowly tailored/necessary

Genetic tests (sickle cell) 

 

Cleborne

Is mental retardation a suspect class?

Legitimate distinguishing cahracteristics of mentally retarded that it's appropriate for legislature to draw lines based on

Laws help mentally retarded people --> implies political power

Not rationally related to a legitimate state interest: does not apply to nursing homes, etc. 

Looks at record: record does not explain (and apparently court won't provide) a rational basis

Might be some sort of stricter rational basis--perhaps legislature just hadn't gotten to those other laws yet, but court assumes the worse even though it's not a suspect class

Hernandez

No mexican americans on juries (effect)

Is mexican a race? Is it a suspect class? Court looks to community definition
Bathrooms separate, prejudice in community, statistics of jurors

What level of scrutiny you get might depend on your community

Race is socially constructed! (how does this jive with immutable? With discrete?)

This could become a reason NOT to apply suspect classification to race

Here, drew evidence of intent from history of impact

 

GENDER: INTERMEDIATE SCRUTINY

 

Brandwell

Women not admitted to Bar (legal)

Slaughterhouse says something about state citizenship/national citizenship--you don't have to be a citizen to be admitted to the bar, so privileges & immunities of citizenship doesn't get you anywhere

Reed v Reed

Uses sex/gender as tie breaker to determine who will administer a state

Applies rational basis scrutiny + strikes down law

Doesn't want law to be based on & to perpetuate stereotypes

Doesn't want to call women a suspect class

 

Frontiero

Benefits for wives of army men but husbands of army women must PROVE they're dependent

Purpose: trying to increase benefits only when needed and also keep admin costs low

Makes it fast by avoiding individual analysis

Brennan (writes) applies strict scrutiny, concurrences (4) apply rational basis scrutiny via reed v. reed--worried about preempting ERA 

Craig v. Boren

Intermediate scrutiny?!

Girls can buy "near  beer" at younger age than boys

Purpose: reduce drunk driving accidents

Sex based scheme is not substantially related to purpose, even with drunk driving rates

VMI

State actors controlling gates to opportunity may not exclude qualified individuals based on "fixed notions concerning roles and abilities of males and females"

 

Virginia doesn't demonstrate an important goal

Single sex institute --should be comperable one for women (intangible factors-SWEAT)

Diversity within system --diversity only benefits men

Citizen soldiers/adversative -- women can participate, most grads not military

 

Requires "exceedingly persuasive" justification--new?

 

DISCRIMINATORY PURPOSE/APPLICATION

Gomillion--rezoning of city to cut out black people -- odd shape of district

Yick Wo--didn't give licenses to chinese people, even though neutral on face

Ho ah Kow--Queue ordinance--rational basis of cleanliness is pretext for humilation of cutting chinese men's hair in prison--tipped off by name 

Griggs v. Duke -- business necessity --diploma wasn't predictive of job performance

If practice that excludes race can't be shown to be business necessity, it's prohibited

Title VII--even neutral on face & intent are bad if freeze discrimination employment practices

 Washington v. Davis-- You need purpose, not just affect. Title VII is only for states & employment cases, doesn't work with 5th amendment

