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I. Introduction / Foundation
A. Basic Definitions and Concepts

i. What is Complex Litigation?

ii. Divisible and Indivisible Claims
iii. “Entity” Theory
iv. Dispute Resolution Continuum
B. Claim and Issue Preclusion Doctrine
i. No claim splitting Rush v. City of Maple Heights (BB HO, Notes p 5, Ohio SC 1958, scope of claim preclusion doctrine; claim splitting)
a. Can’t bring one action for vehicle repairs and then bring a second action later for personal injuries—have to bring all of the claims arising out of a common nucleus of operative facts in a single suit (see also:  compulsory counter claims / cross claims).

ii. Issue Preclusion Three Requirements:
a. (1) Identity of issues, (2) actual litigation of the issue, (3) necessity of the issue to the disposition of the first action.  All three elements must be met to apply issue preclusion.
iii. Offensive, Non-Mutual Issue Preclusion Parklane Hosiery Co., Inc. v. Shore (BB HO, Notes p 6, SCOTUS 1979, Offensive collateral estoppel (issue preclusion) not barred by seventh amendment; use must be fair in judge’s discretion including consideration of whether plaintiff could/should have joined the first action)

a. “Wait and See” problem—potential plaintiffs will wait to see if there is a favorable first action outcome (and thus offensive issue preclusion) before deciding to bring their own action.
b. If the decision in the first action is unfavorable, subsequent plaintiffs will argue that they were not adequately represented in the first action.
c. Did the plaintiff in the second action have a “full and fair” opportunity to litigate the issue in the first action?
d. Is the effect of the first judgment cabined by foreseeability?  Unclear.  
iv. Virtual Representation Taylor v. Blakey (BB HO, Notes p 9, DC Cir. 2007 / SCOTUS cert. granted)
a. When does one party’s loss in the first action serve as virtual representative for another party barring the second party from suing again under res judicata?
b. Two-part, five factor test:
1. Two necessary but not sufficient factors:  (1)  Identiy of interests and (2) Adequacy of representation.
2. One of three aditional factors is also required:  (a) Close relationship, (b) Substantial participation in the first action, or (c) Tactical maneuvering to avoid preclusive effect.
c. A broadening of the classic notions of privity—but when is representation “adequate”?  Merely when interests and incentives are aligned?
II. Class Certification
A. Importance of Class Certification (p 19)
i. When is a figurative day in court (via class representation) an adequate substitue for an actual day in court (via personal participation)?
ii. In order to bind absent class members, the class cannot contain members with opposing interests Hansberry v. Lee (p 19, Notes p 12, SCOTUS 1940)
iii. Class certification can create significant pressure on the defendant to settle (i.e. settlement blackmail) In the Matter of Rhone-Poulenc Rorer, Inc. Part I (p 29, notes p 17, 7th Cir. 1995)
a. Should a string of losses in individual suits render class certification (and the resulting settlement pressure on the defendant) unfair?  Here, Posner says yes—but often it is argued that certification judges should not consider the underlying merits.  How to reconcile?
iv. Establishes settlement pricing—a million $20 claims are worthless unless they can be aggregated in some way (class action, private aggregation, administrative agency action, etc.) creating a credible threat of litigation and offering the defendant global resolution/closure of all the claims.
B. Rule 23(a) Class Requirements: (p 43)
i. General Telephone Co. v. Falcon (p 44, Notes p 18, SCOTUS 1982, Rigorous Analysis of the elements is required, here the analysis is applied to Title VII mandatory (b)(2) class context)
a. What more do we want courts to do?  What should they look at?  What findings should they make?
b. Was Falcon “typical” here?  It was a statistical claim—he was just like everyone else.  However, maybe we needed a non-hire plaintiff and a non-promote plaintiff (Falcon, arguably, was only “typical” of other non-promote plaintiffs at best).
c. Isn’t a Title VII “pattern or practice” statistical discrimination case a paradigmatic case for “entity” class action treatment?  Perhaps, but adeqaucy of representaiton still must be satisfied—and typicality on the part of the named plaintiff is part of that.
d. Note that w/o certificaiton, Falcon can sue individually and then other employees can exploit the wait and see problem—waiting to use offensive preclusion or file their own suits.
ii. Numerosity:  The class must be “so numerous that joinder of all members is impracticable.”  This is rarely a contested element.  However, if all the members can be identified by name and served with legal process to participate—that is, joined under Rules 19-20—then joinder might be “practicable.” (p 43)
iii. Commonality:  Commonality and typicality (as well as adequacy of representation) all tend to merge into a single analysis (see Falcon footnote 13 and note 1 p 49)—essentially asking “whether the named plaintiff’s claim and the class claims are so interrelated that the interests of the class members will be fairly and adequately protected in their absence.”  For commonality, there must be “questions of law or fact common to the class.”  Despite the plural form, one common question is generally sufficient (see note 4 p 50).  This requirement is subsumed for (b)(3) classes by predominance.
iv. Typicality:  The focus here is on the relationship of the class representative to the absent members of the proposed class—the claims of the representative must be “typical” of those of the class.
v. Adequacy of Representation:  The representative parties must “fairly and adequately protect the interests of the class.”  While a requirement of Rule 23(a), this also is viewed as a constitutional minimum as discussed in pre-Rule 23 decisions like Hansberry.  See note 3 p 52.
a. Two prongs of representational adequacy:
1. Adequate representation of the class members by whom?  Class and class representetive / intra-class conflicts / class and class counsel
2. When and for what purpose is the inquiry into representational adequacy being undertaken?  Essential to certification, but also required for the Shutts due process/personal jurisdiction minima.  Could even think of this as tied into the Rule 23(f) settlement approval—adequate class counsel representation should mean a fair (adequate) settlement deal too.
C. Rule 23(b)(3) Opt-Out Class Extra Requirements: (p 54)
i. Personal Jurisdiction and Due Process Minima Phillips Petroleum Co. v. Shutts (p 55, Notes p 21, SCOTUS 1985, What due process requirements must be met bind absent class members?  What personal jurisdiction minima should be required? Deviation from minimum contacts/fair play and substantial justice approach.)
a. Personal Jurisdiction – Court seems to view the protections granted by the class action procedure together with implied consent to PJ via not opting-out as sufficient (departure from Int’l Shoe basics).  Due process minima seem to be the more important focus of this opinion.
b. Exit – Notice and Opt-out right:  Notice must be the best practicable and reasonably calculated under the circumstances to apprise the interested parties of the pendency of the action and afford them an opportunity to present their objections.  Absent plaintiffs must also be provided an opportunity to remove themselves from the class by “opting out” of class treatment.
c. Voice – Absent plaintiffs must also receive an opportunity to be heard and to participate in the litigation, whether in person or through counsel.
d. Loyalty – The named plaintiffs must at all times adequately represent the interests of the absent class members (citing Hansberry).  Note that these three minima apply to other collective organizations too—e.g. corporate shareholders.
e. Note that footnote 3 of Shutts (p 60) indicates that these minima apply to claims “wholly or predominantely for money judgments” – thus the rules for defendant classes or classes for equitable relief (not predominantly for money damages) are not governed by Shutts (e.g. opt out not required for (b)(2) mandatory classes).
f. Creates the Shutts Problem—plaintiffs can bring a nation-wide suit in the most favorable state
ii. Predominance:  The common questions of law or fact must predominate over any questions affecting only individual members.  This is a difficult hurdle—one discussed more below.  Note that some courts have adopted issue classes as a means of trying the common issues on a class basis and leaving the individual issues for later resolution if they are too numerous.
iii. Superiority / Manageability:  The class action must be superior to other available methods for the fair and efficient adjudication of the controversy.  Manageability questions often become caught up in this analysis—but it is important to weight the difficulty of the class resolution against the alternatives rather than in a vacuum (a 60,000 person class is hard—but so are 60,000 individual suits).
D. Limitations on the 23(b)(3) Opt-Out Class:  (p 64)
i. Amchem Products, Inc. v. Windsor (p 65, Notes p 23, SCOTUS 1997, Rule 23(f) fair settlement requirement must be met in addition to Rule 23(a) and (b) requirements—thus a settlement class must still demonstrate predominance and adequacy of representation which were lacking here.)
a. When do common issues like exposure / wanting to get some kind of settlement out of insufficient funds predominate over individual issues like other lifestyle risk factors?  
1. Here the court said there was no predominance—differing lengths of exposure / causes of illness were too great for common issue of exposure to overcome.  
2. Breyer dissent criticizes the Ginsburg majority, arguing that the common desire to get payment for an injury is sufficiently predominant here where settlement has been so difficult.
3. Shared interest in maximum payout does not implied shared interest in how to allocate that payout—giving rise to the predominance and representation problems here.
4. Predominance should focus on common legal claims/defenses—not common interests.
b. Should settlement classes be treated differently during the certification process?  Ginsburg majority:  Yes, manageability not important for settlement classes.  However, the usual Rule 23(a) and (b) must still be met for certification to be proper (not satisfied here).
c. Adequacy of representation was the real concern here—when are named plaintiffs adequate representatives of the class?  Here, already injured plaintiffs couldn’t serve as adequate representetives for the different interests of the “exposure only” plaintiffs (futures).
1. Representetives for the futures were necessary here—and a subclass would also likely have been required.  This is the latent injury / Amchem problem.
2. Now that named plaintiffs have been disfavored as the “representetive” in favor of focusing on the class counsel, does this mean assigning a different class counsel for the futures subclass?
3. How could the futures have had negotiating power in this settlement?  They need to be empowered to say no—if they can’t veto the settlement, then they have no real negotiating force.  Since they are future filers, they can’t threaten to go to trial, so whoever represents them needs to be empowered by the court to veto the settlement (e.g. futures representative must approve the settlement before court will be able to deem it “fair” under 23(f)).
d. What is a “structural insurance of fairness”?  Is unconflicted representation the key?  Seems like there needs to be some representetive faithful to your interests—and perhaps to your interests alone.
e. Notice also a problem in this cases (w.r.t. exposure only Ps), but not reached due to other failures.
ii. Temporal Class Conflicts:  Two very different approaches to a very similar problem
a. Stephenson v. Dow Chemical Co. (p 93, Notes p 26, 2d Cir. 2001, Agent Orange case refusing to allow a time-limited settlement because of disparate ex post temporal treatment)
1. Post 10 year cut off plaintiffs challenge the application of res judicata to their claims in light of Amchem and Ortiz limitations.
2. The court points to an intra-class conflict created ex post by the settlement (those who will be injured before 1994 and those who will manifest after 1994), analogizing this conflict to Amchem and refusing to enforce the settlement.
3. Hard to distinguish this problem from Uhl—just a different result.  In both cases, these plaintiffs were similarly situated ex ante (before the settlement).  The differences only arose ex post when the settlement played out.
4. Miller describes this as lawyers “breaking” the Amchem “toy.”
5. Seems like Stephenson is trying to get a second “bite” at the settlement lottery he agreed to ex ante now that it has played out to be against him.
6. Does this put an end to limited-term/capped settlements?  If so, it means no more mass tort class action settlements.  However, the 4-4 SCOTUS summary affirmation w/o precedential effect provides no real guidance.
b. Uhl v. T-Cubed, Inc. (p 102, Notes p 29, 7th Cir. 2002, Fiber Optical Cable case enforcing a settlement where temporal class disparity was created ex ante)
1. Ex ante, none of these plaintiffs knew if they would be on the cable side or non cable side of the railroad tracks, so they agreed to a settlement behind this veil of ignorance.  Because a class conflict was created only ex post, the court agrees to certify this class—finding no conflict was manifest at the time of settlement.
2. A more complex settlement based on the diverse types of ownerships of all plaintiffs failed—this was a simpler “veil of ignorance” approach that succeeded.
3. This is a more practical result than Stephenson—making it much harder for oportunistic class members to protest the settlement after the fact (they must show that there was a distinction between class members ex ante).
c. What “structural indicia of fairness” should we be looking for in these settlement allocations?
1. Transparency about how the distribution was reached.
2. Rational relationship between the distributions and the merits of the case.
3. Reasonable distribution.
4. This begins to look a lot like the review of an administrative decision!
E. Choice of Law: (p 105)
i. Phillips v. Shutts Part II (p 106, Notes p 31, SCOTUS 1985, Significant Aggregation of Contacts test for the application of state law to a nationwide class)
a. Kansas court’s first test looking for compelling reasons not to apply Kansas law was wrong.
b. Instead, court must first check for a true conflict between the potentially applicable laws and then focus on whether the state has a “significant aggregation of contracts” to the claims to create “state interests” justifying application of state law.
c. On remand, the Kansas court just decided there were no material differences in the state laws governing interest calculation and decided to apply state law again anyway.  SCOTUS approved this second decision in Sun Oil v. Wortman.
d. Court sees Kansas as bootstrapping—altering the substantive law (simplifying the choice of law analysis) on order to facilitate the class action procedure.
e. Does this ruling stop the lowest common denominator / forum-shopping problem from Part I?  Not really—it seems like states can still fake the analysis if desired.
f. Application of the state law must be neither arbitrary nor unfair based on the expectations of the parties (mostly the defendant)—ideally no expectations should be imposed on either party that wouldn’t have been reasonably anticipated ex ante.  (just like Harlan discussed in the Hanah v. Palmer concurrence w.r.t. the substance/procedure distinction).
ii. Rhone-Poulenc Part II (p 111, Notes p 53, 7th Cir. 1995):  Erie and the end of federal common law prevent courts from adopting a uniform adaptation of a doctrine like negligence just to facilitate a class.
a. Protects the states as 50 laboratories of democracy
b. Does offensive collateral estoppel create the same problem outside of class actions?  No, Parklane Hoisery allows a defense where a different standard of law was applied.
iii. Bridgestone / Firestone I (p 116, Notes p 35, 7th Cir. 2002)
a. Choice of law rule adopted must be consistent with the state’s prior choice of law jurisprudence.
b. Here, Indiana adopted a defendant’s place of business rule to apply Michigan and Tennessee law to two nation-wide classes; however, court found that Indiana would never have applied such a rule to a purely Indiana-based injury, thus it shouldn’t apply here either.
c. After this ruling, the plaintiffs brought 50 separate state actions instead—which the defendants hated, prompting eventual settlement in Texas.
F. Superiority / Manageability: (p 121)
i. Domestic Air Transportation Antitrust Litigation (p 122, Notes p 36, ND Ga 1991, Complex does not necessarily equal unmanageable—the focus is on whether class resolution is superior)
a. Would the class action be either less fair or less efficient than another means of resolution?  In this case, neither—therefore superior.
ii. Hilao v. Estate of Marcos (p 125, Notes p 36, 9th Cir. 1996, Statistical Trial Sampling and Special Master Trial Valuation do not necessarily violate due process)
a. An extreme case with a very unorthodox method of handling what would otherwise be an unmanageable trial.
b. Due process changes with the circumstances (true?)—in this case, the court held that the intrests of the plaintiffs and the judiciary in using this sampling method outweigh the defendant’s interest.
c. Dissent argues that “general proof will not suffice to prove individual damages”—arguing that causation and damages must be found individual for each claim else the class is unmanageable and should never have been certified.  Majority, apparently, disagrees.
d. This is a stark contrast to the approach in Semeno—striking down a similar statistical sampling grid settlement in the asbestos context (though that was settlement rather than trial).
e. Providing 100% of claimants 95% compensation rather than 95% 100% compensation and 5% 0% creates an incentive for even the weakest claims to be brought as part of such classes in the future—an crucial flaw in the statistical sampling method (basically a simulated settlement).
f. Why no discussion of predominance in this case—what were the common questions?
iii. A good example of a proper, thorough certification analysis: Klay v. Humana, Inc.  (p 134, Notes p 38, 11th Cir. 2004, RICO / HMO Case)
a. Here, the focus turned on what claims could be proved via generalized evidence and which could not—the RICO claims were pattern and behavior claims, thus common/general proof could support that class.  The breach of contract claims, however, turned too much on the specific forms, the specific jursidiction’s law, and the individual reliance—making certification of the breach of contract class uncertificable.
b. Does this result just demand clever pleading?  The court’s attempt to distinguish the RICO claim from discrimination claims in Avis and Motel 6 is particularly troubling.
c. The court uses the addition/subtraction test for predominance—if plaintiffs could be added or sbutracted to or from the class w/o significantly altering the substance of the claim, then common issues must predominate over individual ones.
d. What is the end result of this solomonic splitting?  The MDL federal judge maintains some control over settlement pressure via the RICO certified class, rather than losing everything to state-by-state actions as in Bridgestone/Firestone.  Note decertifying the contract class means that those claims likely will proceed in state-by-state classes until settled.
G. Mandatory Rule 23(b)(2) Equitable Relief Classes: (p 160)
i. Monetary relief cannot be foreclosed by mandatory (equity) class actions:  Brown v. Ticor Title Insurance Co.  (p 164, Notes p 40, 9th Cir. 1992)
a. Class action was brought by the FTC under 23(b)(1) and (b)(2) against Ticor for antitrust violations.  That action resulted in a settlement for injunctive (equitable) relief.  The Ninth Circuit ruled this cannot bar the class members from now bringing another action for monetary damages.
b. To bar monetary damages, the opt-out requirement of Shutts must be satisfied (and probably the other Shutts minima too).
c. Recall the footnote from Shutts saying that its minima apply to actions “wholy or predominantly for money damages”—now we see equitable classes treated differently.
d. However, isn’t this just claim splitting?  Aren’t these claims for equitable and monetary relief “transactionally related”?  This creates the same tactical asymmetry we saw in Parklane.
e. However, the opposite outcome would have been much worse—these individual plaintiffs would have had their actions destroyed by Ticor’s settlement with the FTC.
f. Resolving individuals divisible claims requires satisfying the Shutts minima.  However, the indivisible “entity” claims can be represented by agencies like the FTC without Shutts.

ii. Medical Monitoring can be considered “injunctive relief” when it does not include payment for treatment and when the fund is managed by the court (not paid directly to the plaintiffs).  Arch v. American Tobacco Co. (p 169, Notes p 43, ED PA 1997).

a. If non-equitable aspects of requested medical monitoring predominate over the injunctive monitoring claims, then 23(b)(2) certification is inappropriate.

iii. Monitary relief must be purely incidental to the requested injunctive or declaratory relief, else it is predominant and a 23(b)(2) action is inappropriate.  Allison v. Citgo Petroleum Corp. (p 178, Notes p 45, 5th Cir. 1998)

a. 1991 amendments to Title VII made compensatory and punitive monetary damages available—but here the court holds that including those remedies renders a 23(b)(2) class uncertifiable.  See Allen under “Issue Classes” for the 7th Cir solution to this 1991 amendment problem.

b. What monetary relief would be “incidental”?  Here, back pay would be ok—it “flows from the defendant’s conduct”.  Note that back pay is often substantial.

c. Under 9th Cir.’s Ticor ruling, Ps could bring a 23(b)(2) suit for injunction + back pay and then bring idividual suits (or a (b)(3) class) for compensatory and punitive damages—however the (b)(2) class attorneys would have a hard time getting a chunk of that second wave of money which may have relied heavily on their earlier victory in the (b)(2) action.

H. Mandatory Rule 23(b)(1) Limited Fund Classes: (p 189)

i. Ortiz v. Fibreboard Corp. (p 189, Notes p 46, SCOTUS 1999, Requirements for Certifying a Limited Fund Mandatory Settlement Class Under 23(b)(1)(B))

a. Applicants for class certification must show that the fund is limited by more than mere agreement of the parties and must show that the fund was allocated to class members by a process addressing any conflicting interests of the class members.

b. Here, the limited fund theory was based on the chance that the insurers could win on approval—leaving a drastic shortfall for the claimants.  However, the insurers could also lose on appeal, leaving a large fund for payments.

c. The court found this probabalistic limited fund unsatisfactory.

d. But what about the text of the rule—does this situation mean that adjudications w.r.t. some class members would “substantially impair or impede” the ability of other members to protect their interests?  Only if the insurers win on appeal (apparently).

e. These mandatory classes are based off of cases (like classic interpleader actions) when you need closure as to all in order to assign the rights dispositively as to any individual.

f. Rule 23(b)(1)(B) classes do have incentive problems—it may often seem better to race to the courthouse with a few clients and get the maximum payout for them, rather than getting a limited (but “fair”) payout for all claimants.  Thus few of these actions were brought initially, but difficulties with fitting mass torts into (b)(3) classes and the easier requirements of a (b)(1)(B) class have made it more attractive (no manageability/superiority, no predominance, no notice or opt-out requirement)

g. Again we see the dissent focusing on what a mess asbestos litigation is and how clinging to a “day in court” ideal is unrealistic and should be abandoned in favor of some kind of relief.

h. The deal itself wasn’t great—to keep the insurance active, the company had to be kept out of bankruptcy so it paid very little.  Presently represented claimants also got a big premium over future-filers—but there really was legitimate basis for calling this a limited fund.  However, Fibreboard did get to keep some of it!

i. Should this be a certificaiton question or a settlement fairness question?

j. Does this mean no 23(b)(1)(B) work outs at all?  Not explicitly—language just focuses on inadequacy of representation, etc. in this case—but paried with Amchem, it starts to paint a “stop using class actions for mass harm settlement” picture.

ii. In re Simon II Litigation (p 208, Notes p 50, 2d Cir. 2005, Attempt at a Punitive Damages fund)

a. This was a creative attempt at arguing that the constitutional limit on punitive damages could constitute a limtied fund to support a (b)(1)(B) class.

b. However, the court found there was no evidence to show the limits of either the fund or the aggregate value of the punitive claims, and thus plaintiffs couldn’t show that the fund would be insufficient to meet all the claims.

c. Is this bound by Ortiz?  The proposal was to set the fund based on jury awards rather than the agreement of the parties—at least some distinction.

d. Does this mean that ambiguous funds can never support (b)(1)(B) classes?

e. It isn’t clear what evidentiary threshold the 2d Cir wanted here.

iii. The “substantially impair or impede” language has basically collapsed to a required showing of a “limited fund” (for better or for worse).

I. Issue Classes: (p 216)

i. Seventh Amendment Jury Reexamination Clause
a. Rhone-Poulenc Part III (p 218, Notes p 54, 7th Cir. 1995, Issue classes = bad)

1. Deciding negligence liability as a class and then using individual proceedings for damages would violate the 7th Amendment Jury Fact Reexamination Bar

2. Jury 1 finds defendant was negligent for the whole class.

3. Juries 2-1000 then have to look at affirmative defenses, including comparative negligence—thus they have to look at the defendant’s negligence again, and could in theory find it to be 0% defendant, 100% plaintiff, contradicting Jury 1 (just as feared by the 7th Amendment).

4. Class discussion reveals argument that 7th Amndt was meant to bar reexamination of jury findings by appellate courts, not by a subsequent jury.

ii. Issue subclasses can be used to satisfy the certificaiton requirements:  Nassau County Strip Search Cases (p 224, Notes p 56, 2d Cir. 2006)

a. Subclass treatment can be used to deal with the common issues even if the action couldn’t be treated as a class in its entirity.

b. Here, defendants cleverly stipulated (conceded) to liability—leaving only the individual questions of damages to be determined.  They hoped this would defeat the possibility of a class action by putting an end to the only common issue (thus no predominance).  However, the court noted that the predominance balancing isn’t based on the use of court resources but instead on the nature of the claims—thus conceded common issues still matter.

c. Thus when many lawyers had given up on pure issue classes, this court certified an issue subclass on an issue that had already been resolved through stipulation!

iii. Issue subclasses can also solve the Title VII equitable remedies issue:  Allen v. International Truck and Engine Corp. (p 231, Notes p 57, 7th Cir. 2004)
a. Here, the 7th Cir. reverses the district court’s refusal to certify a Title VII 23(b)(2) equitable remedy class.

b. The court states that the plaintiffs can persue their equitable remedies via a (b)(2) class and then seek individual damages through subsequent individual proceedings.

c. The court notes that even the monetary damages might benefit from class treatment

d. The focus by this court is on the inherently entity nature of equitable relief as well as the manageability preference for class treatment over individual suits (as equitable relief in one individual suit couldn’t be allowed to conflict with that in a subsequent suit anyway—thus decide it all together).

e. Easterbrook (on p 233) goes so far as to explain that if you want an injunction, you have to bring your claim as a collective (entity), not as individuals.

f. How is this distinguished from Rhone-Poulenc?  No 50-state laws manageability problem, no comparative negligence reexamination problem, and a (b)(2) not a (b)(3) class.  These are differences—but still don’t really explain the different outcomes.

g. Note that Beacon Theaters (notes p 58) makes this idea difficult to implement—any mixed legal/equitable claims will require a jury determination of the common factual elements, and that determination can’t be reexamined later by another jury.  This difficulty may counteract the efficiency gains the system hopes to get through aggregation.

iv. These hybrid individual/collective claims often push courts to violate the transubstantive foundation of procedure—that procedures should apply the same way regardless of the underlying substance of the cases. (Notes p 58).
J. When to Consider the Merits?  The Eisen Rule (p 237)

i. The merits should be considered when consideration is necessary to anser the Rule 23 certification questions:  IPO Securities Litigation (p 240, Notes p 59, 2d Cir. 2006)

a. 2d Cir. analogizes certification holdings to jurisdiction “determinations” (as opposed to findings, holdings, etc.—determinations are just something the court has to do and should do somewhat sua sponte based on any available information)

b. Court doesn’t believe the Eisen rule was intended to apply to the Rule 23 certification analysis stage at all (stating that Eisen was focused on notice—improper to charge defendant for the class notice based on early unfavorable merits analysis)—therefore courts should delve as far into the merits as is necessary to answer certification questions.

c. However, courts are cautioned to avoid “mini-trials” at the certification stage (i.e. to limit the scope of merits inquiries).

d. The real question is what is the standard of proof that plaintiffs must meet to get certified—and we still don’t have a clear answer.  The standard has been raising over time, but is far from clear.  Class actions are supposed to save resources, so we can’t make the standard too high or we increase transaction costs and lose the efficiency gains—making joinder or other aggregate mechanisms more attractive.

e. The generally accepted standard seems to be one of preponderance similar to the level required for “findings” w.r.t. jurisdiction and other threshold questions.

f. This case was actually dismissed not remanded because the court found, from a merits inquiry, that this wasn’t an efficient market, thus Fraud on the Market theory of general reliance can’t apply, destroying predominance of common issues.

III. Class Counsel
A. Rule 23(g) (p 253)
i. Class actions and class counsel pose a troubling agency costs problem.  How to remedy it?

a. Fiduciary Obligations
b. Malpractice Liability
c. Rule 23(g) requirements and other court monitoring/control
B. Auction-Based Techniques (p 257)
i. In many cases, we use market forces as a default control mechanism.  Thus some courts have tried to mimic the market in order to properly align incentives between class counsel and plaintiffs (both absent class and class representatives)

a. However, well-designed fee systems (auctions, increasing contingey fee arrangements) require some familiarity with the value of class action claims—something most courts are ill-equipped to handle.  

b. Thus auctions have become a preferred method—but they require some level of oversight to make sure the winning bidder will be both cheap and well-qualified.

ii. In re Auction Houses Antitrust Litigation (p 257, Notes p 63, SDNY 2000)
a. This is one case discussing the strengths and weaknesses of various lead class counsel selection mechanisms—including different auction structures.
b. Again, a lack of familiarity on the court’s part with proper price points creates a problem.  Auctions rely on competition to fix this, but even the competitors can often be guessing in the dark with class action valuations.
iii. Auction Pitfalls:  Is the winner really a faithful agent of the class?

a. The winner’s curse:  The winner of an auction is always the one that places the highest value on the item—but in cases of uncertainty like this one, the highest value is much less likely to be accurate than are more modest valuations.  Thus the winner may wind up leading a case worth much less than hoped/expected.
b. In Auction House an early $250 million settlement was declined because the firm would make $0 on that under the terms of their bid—instead the firm gambled and went to trial hoping to get past their “zero mark bid” and earn some fees.  It paid off for the firm (and plaintiffs) in the end, but was a high risk strategy—perhaps not the best one for the plaintiffs ex ante.
c. Auctions are still rare—in part because they are best suited to cases (like Auction House) where the initial investigation “leg work” has already been done by a government agency.
C. Fee Awards: (p 440)
i. Absent class plaintiffs do owe the class counsel a portion of their award as a fee:  Boeing Co. v. Van Gemert (p 440, Notes p 66, SCOTUS 1980)
a. Here, the court rests on disgorgement/unjust enrichment
b. Alternative, could argue that failure to opt-out is implied consent to fee payment
c. Miller led a 3d Cir task force in 1985 advocating that a member of the plaintiff class be appointed to negotiate the fee award—taking the issue out of unjust enrichment and into contract law (but this hasn’t really caught on).
ii. Loadstar calculation:  fees calculated based on the billing rate for the market multiplied by the hours actually worked on the case, perhaps with a bonus multiplier in some cases.  However, this creates an incentive to spend lots of hours on the case (or at least to record that you did)—not the desired result.  Some circuits still use the loadstar to cross-check the percentage amount.
iii. Most circuits rely on a declining percentage:  The larger the award, the lower the % of fees the attorneys recover.  However, this does seem counter intuitive—the higher dollars are often the hardest to get, thus you want to pay the agent the most for the “above average” gains.
iv. Soft value rewards like coupons are also given some estimated economic value by the court—these fee awards based on soft value remedies are frequently cross-checked with the loadstar figure.
v. Zyprexa Products Liability Litigation (p 514, Notes p 101, EDNY 2006)
a. Here, private aggregate settlement analogized to a “quasi-class action”—the significant judicial intervention in the MDL proceedings triggers a heightened judicial fiduciary duty, thus justifying regulation of the fee award.
b. Addtionally, historical regulation of the bar by the courts pointed to as authority for limiting the fee award.
c. Because aggregated settlement of the private claims makes settlement more efficient and less expensive, attorneys deserve a fee award lower than that negotiated with each individual—even where the clients aren’t complaining about paying!
d. This is Jack Weinstein run amuck—why should private aggregation (really just private contracting) trigger this sort of judicial scrutiny?  Despite calling it a “quasi-class action,” it is not a class action.
D. The PSLRA (Private Securities Litigation Reform Act, p 275)
i. Creates a super high standard of particularity in the pleadings:  Alleged fraudulent statements must be stated with particularity; reasons for believing those statements are fraudulent must be stated; facts supporting that belief must be stated with particularity (double particularity); support for a strong inference of fraudulent intent (scienter) also must be stated with particularity.  Thus nearly all elements of the claim must be proved by the plaintiffs in the pleading stage (without any discovery, despite that many relevant documents likely to be within “the bowels of the defendant”).
ii. Also creates a special structure for selecting the lead plaintiff for the class:
a. May or may not be the same as the class representative (named plaintiff) under 23(a)
b. Ends the race to the courthouse problem by creating a rebutable presumption that the plaintiff with the largest financial interest in the result should be the lead plaintiff.  This will typically be an institutional shareholder (e.g. a union retirement fund).
c. The hope is that this plaintiff will have a real incentive to exert actual influence over the litigation (as opposed to serving only as a figure head).
d. This creates a whole new battle—rather than who was first, there are now fights over who is biggest.
e. Soon this lead to international problems too—the biggest loser wasn’t always a U.S. company.  U.S. companies weren’t the only violators either.  This led to all the same class action problems playing out in the international arena (Vivendi—hand picking among nations by the judge for those whose law seemed amenable to class treatment).
iii. Instead of efficiency gains from better agent monitoring, this fighting over lead plaintiffs may have led to significant efficiency losses.

iv. Berger v. Compaq Computer Cop. (p 276, Notes p 69, 5th Cir. 2001)
a. Plaintiffs bear the burden of showing adequacy of the class counsel and of the named plaintiffs.
b. Named plaintiffs must have some understanding of the issues involved independent from their counsel (something not seemingly true here).
c. “Class action lawsuits are intended to serve as a vehicle for capable, committed advocates to pursue the goals of the class members through counsel, not for capable, committed counsel to pursue their own goals through those class members.”
IV. Forum Selection and Rival Proceedings
A. The Class Action Fairness Act (CAFA): (p 298, Notes p 70-72 and 76-78
i. Before CAFA, there were two main problems:
a. Maximum Diversity Jursidiction requirement—joining a single in-state party prevented defendants from removing to federal court (promoting plaintiff forum shopping).
b. Shutts Substantive Problem:  Nation-wide classes could be brought in any (or every) state, and even if some aren’t certified, plaintiffs could keep trying until they get one certified somewhere—and one winning certification would trump all the losses and force the defendant to settle.  This creates a procedural “race to the bottom” where the state with the easiest certification procedure imposes that on all other states.  Shutts invites this problem by letting states serve as the fora for national classes whithout telling us which state should be the best forum.
ii. CAFA attacks the jurisdictional problem by allowing the defendant to remove in cases of only minimal diversity (one party on each side of the “v” from different states). 
a. The amount in controversy now also can be calculated on the aggregate—requiring $5 million for a class to qualify.  
b. This gives defendants the right to remove (class members can’t remove—that would make it more difficult for defendants to settle in a favorable state court if objectors could threaten removal), 
c. Fixes the jurisdictional problem somewhat (at least Ds not stuck in state court), but not the substantive Shutts problem.
d. Some argue this will now force federal judges to again create federal common law as in the days before Swift v. Tyson, but others argue that judges will just refuse to certify any class that would require the creation of federal common law.
B. The Multidistrict Litigation Act (MDL): (p 315, Notes p 78)

i. Requirements under 28 U.S.C. Section 1407 (p 315):
a. Commonality—otherwise no efficiency gain.  However, how much commonality is required differs depending on the panel considering the consolidation.

b. “For the convenience of parties and witnesses”—language derived from the section 1404(a) transfer provision.

c. Must “promote the just and efficient conduct” of the actions (invites judicial discretion)

d. Distinction from section 1404 transfer:  1407 MDL does not have the 1404 limitation that the new forum be one in which the action could have been brought initially (i.e. where venue and personal jurisdiction are satisfied).  Thus 1407 is broader in this regard.

e. Is supposed to be for pre-trial proceedings only—but then courts started self transfering to themselves for trial (a practice ended by Lexecon v. Milberg, p 317), but now the MDL courts just hold onto the cases forever (or until they force a settlement) instead.

ii. How to choose the transferee court for consolidation?  Silicon Gel Breast Implants Products Liability Litigation (p 317, Notes p 79, JPML 1992)

a. Parties each argued for their own preferred court for consolidation.

b. Instead, the panel refused both suggestions and selected a judge it thought well-qualified to manage the case.

c. In this case, the judge selected was a good one.  However, sometimes these panel members will just send the case to their buddy or to themselves (whether well-suited or not).

iii. Despite the “pre-trial” nature of MDL consolidation, some still advocate for the aggressive use of bellweather trials, see DeLaventura v. Columbia Acorn Trust (p 319, Notes p 80, D. Mass 2006)

iv. Note that section 1407 provides for consolidation only of federal actions—leaving suits filed in state court out.
a. However, settling the state claims is still important to the parties—thus the federal MDL judge will often meet with state judges handling related state class proceedings.  Sometimes the federal judge takes the lead, other times a state court judge does.

b. Things don’t always work out though—and then you wind up with judgments that can be at odds with each other, triggering a whole new battle.

C. Coordinating Judgments Across Different Judicial Systems: (p 327)

i. The relevant statutes/powers:
a. Full Faith and Credit Act:  The judgment of any state court must be adopted/given full faith and credit in the courts of any other state.

b. Anti-Injunction Act:  Limits the contexts in which a federal court may enjoin the proceedings of a state court:

1. “A court of the United States may not grant an injunction to stay proceedings in a State except [1] as expressly authorized by Act of Congress, or where necessary [2] in aid of its jurisdiction or [3] to protect or effectuate its judgments.”
c. Absent the AIA, federal courts would have expansive power under the All Writs Act—granting federal courts the powers of equity (plenary injunctive authority).

d. Rooker-Feldman Doctrine prevents parties from appealing a state court judgment to a federal court (except a state supreme court judgment to the U.S. Supreme Court)—thus if a state court enters a judgment in a proceeding over which it has jurisdiction, that judgment may not be attacked collaterally by a federal district court.
ii. Matsushita Electric Industrial Co. v. Epstein (p 327, Notes p 82, SCOTUS 1996)

a. Matsushita directors were accused of a breach of fiduciary duty giving rise to claims under Delaware state law and under SEC regulations—an issue over which the federal courts are given exclusive jurisdiction by Congress.

b. Ps file a class action in Delaware State Court against D while other Ps file another action in federal court.  While the federal action is proceeding, the Delaware class action settles.

c. As long as the same events also give rise to elligible state claims, the state settlement agreement ends even the claims of exclusively federal jurisdiction.

d. Analysis:

1. Would Delaware courts grant this settlement preclusive effect (Marrese)?  Here, yes.  Therefore the Full Faith and Credit Act applies unless the Securities Act exlpicitly or implicitly limits the FFCA

2. Here, no implied repeal of the FFCA—Section 27 of the Securities Act can be reconciled without any repeal/limitation of the FFCA

3. Therefore the federal district court must give effect to the Delaware state court’s judgment enforcing the settlement.
e. Were these claims “transactionally related”?  Then usually we want them settled together and use res judicata to encourage that—but here, they couldn’t have been brought together in Delaware state court—thus we are deciding here that parties can get a broader preclusive effect through class action settlement than would be possible through trial!
f. Preclusive effect granted in the second forum (F2) depends on state law in the first forum (F1)—which F2 may know little about!

1. Wores than that, F2 has to decide what the F1 court would do if this issue every came up in F1—but it couldn’t ever possibly occur in F1 because F2 has exclusive jurisdiction by act of Congress!  Thus it is a complete fiction.
iii. Matsushita’s result is convoluted, but finality is super important—thus this result has to be the right one (otherwise there is no reason left to deal with actions in state court).  However, what recourse do the F2 Ps have to challenge F1?
a. Chosen action—they can argue that the proberty interest they have in their lawsuit (their chosen action) was taken by F1 without due process of law.

b. However, this will look like an adequacy or representation challenge—and thus it will look like F2 examining F1 for error—barred by Rooker-Feldman.

c. To make sure F2 can’t do this, parties will now ask F1 to make an explicit finding with respect to adequacy of representation—then F2 can’t reexamine this, it would have to be appealled through the regular state procedure (not such a bad thing).
iv. Matsushita still hasn’t fixed our Shutts problem—you can get a state judgment that binds the entire nation-wide class without ever esbalishing that the F1 state forum was the “right” or “proper” (best) forum for the action.
v. Application of the Anti-Injunction Act:  GM Trucks / GM II (p 342, Notes p 87, 3d Cir. 1998)

a. Federal actions were consolidated via MDL in ED of Penn.  An initial settlement class certification from the MDL court was struck down by the 3d Cir.  However, unlike in Matsushita, these are primarily state-based claims and there is no exclusive federal jurisdiction.

b. Rather than “retrying” through the MDL court, plaintiffs sought certification of a restructured settlement class (that was responsive to the 3d Cir. critiques) in Louisiana state court.  Louisiana court approved the settlement and ED Penn / MDL Ps now bring suit challenging that Louisiana judgment.

c. Full Faith and Credit Act together with Rooker-Feldmen prevent the 3d Cir. from vacating the state judgment here.

d. None of the Anti-Injunction Act exceptions apply—not a sufficient federal interest to justify enjoining the state court proceedings.

1. Note that the analysis starts with the court calling the district MDL court to find out how things are going there—noting that there is no settlement pending (p 344).  This isn’t provided for in the rules, but courts make up this kind of stuff all the time and it sets the tone for this pragmatic decision—why destroy the LA settlement just to keep it in the MDL court if it isn’t going anywhere there?

2. Ps make 3 arguments:  Settlement is bad (blocked by FFCA / Rooker-Feldman), settlement is contrary to the jurisdiction of the federal court (must show it would impinge upon the court’s ability to preside over the case in the future), and the settlement is contrary to the judgment of the federal court (must show that the settlement impinges upon the prospective effect of a judgment entered by the court).

3. No jursidiction challenge—under Shutts, the federal court doesn’t have jurisdiction over absent class plaintiffs yet (certification and notice are required to perfect jurisdiction).

4. No judgment challenge—there hasn’t been a federal judgment yet!

5. Thus no exception applies—nor will it in almost any class action case (for the same reasons)
e. Note that the AIA provides a third exception that is rarely used, express Congressional authorization.  No one has yet litigated whether CAFA constitutes a sufficient grant of federal jurisdiction to trigger the AIA + All Writs Act against competing state judgments.

f. What alternatives do federal courts / federal plaintiffs have to maintain control?

1. Could bring an individual action in federal district court and then argue against application of res judicata—but this isn’t very appealing.

2. Instead, some federal courts make up new doctrines analogizing the settlement to a property (rem) made up of all the actions (choses)—empowering the court to adopt in rem jurisdiction over the potential actions (not yet perfected) once the settlement is first brought before the court (In re Eagle-Pitcher Industries, Inc., p 353, Notes p 90; EDNY 1990, Weinstein quote on p 357).

3. Issacharoff admits this doctrine is garbage, but everyone recognizes they are necessary for the system to function
V. Private Aggregation and the Aggregate Settlement Rule—Rule 1.8(g)

A. Vioxx Settlement:  (p 520, Notes p 103)
i. Aggregate Settlement Rule 1.8(g) requires informed individual approval of the settlement by each plaintiff.
ii. Thus how can Merck get global peace?  Require the lawyers to recommend the settlement to 100% of their clients and require them to withdraw from representing anyone who does not accept (to prevent cherry picking—representing best clients outside the settlement and settling only the weakest claims).
a. Is this “Restriction on the Practice of Law” under Rule 5.6?—No, this only prohibits agreements that will constrict the availability of legal services.  Here, clients who don’t take the settlement can go to any other lawyer (even another firm participating in the settlement) for representation and can get “trial in a box” assistance from the plaintiffs’ steering committee.
b. Is this compromising the interests of the client in violation of Rule 1.16?  This is harder, but the deal planners worked hard to structure the deal so that it was good for every plaintiff—and any attorneys with plaintiffs for which the deal didn’t seem good were encouraged to contact the steering committee to see if the deal needed to be reworked.  The idea was for the settlement to be so good that attorneys could both represent the interests of their clients and agree to represent the settlement to 100% of them.
B. What are the penalties for violating Rule 1.8(g)?  Burrow v. Arce (p 502, Notes p 105, Texas SC 1999)
i. Forfeiture of the fee award is appropriate even if the plaintiffs can’t show actual damages (i.e. even if the settlement was a good one).
ii. However, forfeiture may be less than 100%, and the amount of the forfeiture is a question of law for the judge to decide (not the jury).
iii. Note the guidelines on what to include in the client information on p 501—it’s a lot of information, including lots of details about the other settlement participants.  This raises significant privacy concerns.
iv. What are the best practices here to protect yourself?
a. Get the plaintiffs to agree to a third party that will make the allocations—if you do it yourself you are taking from one client and giving to another, a clear violation.
b. You can also try to dispute whether it was truly an aggregate deal, something the defendant contest here.
c. Could you contract with clients at the time of retainer/start of the representation for them to accept a particular allocation mechanism?  Then you would be negotiating with the defendant just to increase the pie with allocation already established.  Each individual could then approve or disprove the settlement amount—but could not protest the allocation.  Would this be allowed?  Unclear.
d. Judicial supervision is good
e. Transparency is good
f. Horizontal equity
g. Use of independent agents
v. Note that the defendant never faces liability again after these private contractual settlements.  In the class action context, if a settlement is struck down, the defendant is on the hook again.  But here, the plaintiffs have each individually and affirmatively waived their claims.
C. Limitations on Contracting Around Rule 1.8(g):  The Tax Authority, Inc. v. Jackson Hewitt, Inc. (p 508, Notes p 108, NJ SC 2006)
i. Plaintiffs can not agree to a settlement approval mechanism that is not unanimous—“majority rules” voting agreements are not allowed under Rule 1.8(g).
ii. This is a poor rule from a voting theory perspective—you want to set the approval threshold high enough to avoid opportunism/rent seeking by large shareholders, but low enough to minimize strategic hold-out problems—the current rule sets approvaly at 100%, guaranteeing hold outs!
iii. This raises the same issues we saw in Uhl—ex ante, these people all agreed to this decision mechanism.  Now that some are upset with the eventual result, they are challenging it ex post.  Why should we allow that?
D. When a named representative objects, whom does the class counsel represent?  Lazy Oil Co. v. Witco Corp. (p 433, Notes p 110, 3d Cir. 1999)
i. The court adopts a balancing test for deciding when a lawyer should and should not be allowed to stay with the class in favor of the settlement when a class representative objects.
ii. Again, we are concerned about hold out leverage—if an objector can disqualify the class counsel, that just creates more strategic power.
iii. Allowing the attorney to stay supports the entity theory—abandoining the fiction that the class counsel represents the class representatives who in turn represent the class.  Instead, it recognizes the class counsel represents the class directly (for most practical purposes)
iv. Note that in the class action context, the judge is already playing a supervisory role (unlike in private aggregate settlements)—thus performing the balancing test may be cheaper here than a competency to contract test would be in Jackson Hewitt.
VI. Arbitration (p 480, Notes p 112)
A. When and which claims are arbitrable? Kristian v. Comcast Corp. (p 480, 1st Cir. 2006)
i. Complexity, cost, and uncertainty of antitrust actions like this one paried with the low-value of the claims at issue mean that class-wide mechanisms are the only way to make these claims valuable and thus the only way to get relief.  Therefore, barring class treatment by forcing non-class arbitration is not allowed and that agreement will not be enforced.
ii. “While Comcast is correct when it categorizes the class action (and class arbitration) as a procedure for redressing claims—and not a substantive or statutory right in and of itself—we cannot ignore the substantive implications of this procedural mechanism.”
iii. The key to private enforcement of rights is the ability to get an agent.
a. Thus more recent arbitration agreements force one-on-one arbitration but agree to pay attorney fees and costs—win or lose—plus a substantial premium over the actual damages.  The whole idea is to stop the aggregate proceeding, even if it means paying generously on a small handful of individual suits.
VII. Bankruptcy

A. Sulzer Case:  In re Inter-Op Hip Prosthesis Liability Litigation (p 412, Notes p 93, ND Ohio 2001)
i. Here, the parent company took all the assets of its liability-ridden subsidiary (as well as some assets of its own) and poured them into a settlement trust to avoid bankruptcy (as the parent feared for its own protection if bankruptcy were to result).
ii. Rather than calling this a (b)(1) class and running into Ortiz trouble, the maintained this as a (b)(3) opt-out class.
iii. However, anyone who opted out would have no assets left to go after—should this sort of difficult/undesirable opt-out provision violate Shutts or some other provisions?
B. Section 524(g) Consensual Bankruptcy Workouts: (p 524)

i. In re Combustion Engineering (p 530, Notes p 94, 3d Cir. 2004, How to structure bankruptcy trusts as an alternative to class action settlements; The Combustion Engineering Model)
a. Parent ABB seeks to protect itself from liability of asbestos-plagued subsidiary Combustion Engineering CE.  Decides to use Section 524(g).

b. Work out requires 75% approval from claimants—one claim, one vote (not weighted by severity of injury).

c. To protect the futures, the company has to appoint a future claims representative who must sign off on the deal (a good system as long as the representative isn’t compromised).

1. None of the detailed subclassing of Ortiz.

2. None of the typicality of many cases—just one person representing all futures.

3. All we really have left is adequacy of representation in some form.

d. ABB teams up with the plaintiffs to force CE’s insurance company to pay—A and B always settle easily if they can make C pay.

1. Insurer has no standing to object to the 524(g) workout.

2. Thus ABB just needs to get the 75% approval from Ps—they target the low-value claimants since all claims have the same voting power.

3. Set up a big revokable settlement trust (like in Sulzer) and use that money to pay a premium to everyone who agrees to vote for the workout.  Everything is paid except for 2% left so that these claimants still have a voting interest—they get their 2% at the end.

4. Once the workout is approved, the other 40% of the assets not in the trust are used to pay the remaining 2% for the yes voters plus all the other claimants.

5. Then a powerful channelling injunction is issued by the bankruptcy court requiring all future claims to be paid out under the bankruptcy agreement—protecting ABB from any future claims.

e. It was a great idea, but they screwed it up—they paid off the 75% “yes” voters 87 days before the bankruptcy and any transaction less than 90 days before is automatically suspect and considered unwindable by the bankruptcy court—it isn’t at all clear why they didn’t pay them 91 days before instead.

f. Note that Chapter 11 (which includes section 524(g)) requires the company to continue as an ongoing concern—thus Combustion Engineering had to still exist—but didn’t have to keep doing the same business it did before.  So it switched from boilers to real estate (selling its contaminated work sites).

g. How to enforce such a deal?  Get the plaintiffs’ lawyers to agree to recommend it to all of their clients (consistent with their ethical obligations)—the same trick we see in Vioxx.

h. The problem here is that the two-trust structure violates the Bankruptcy Code’s “Equality Among Creditors” Principle because the yes voters effectively receive greater compensation for their claims than similarly situated no voters.

ii. In the end, the plan fails—“The Combustion Engineering Stub Claims Implicate Due Process.”  How?  Violating Horizontal Equity—treating like plaintiffs differently (a problem highlighted in footnote 57 in a discussion of Ortiz).
iii. This couldn’t work in the class action context—Amchem bars the futures, Ortiz requires the strict injury subclassing, fen-phen bars the back-end opt outs.
iv. What is the bankruptcy court really going to ask in these cases?  Is the deal fair?—just like the over-ruled district court in Amchem.  Also, note that Article I bankruptcy court decisions are appealed directly to Article III district courts—so we wind up in the same system in the end.
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I. Introduction:

A. Some Definitions:

i. Complex Litigation:

a. Any kind of multiparty, multijurisdictional dispute.

b. Traditionally, tought by addressing these questions through the powers of courts.

c. Today, that conception has been folded into Fed Courts.

d. Instead wew will focus on paradigmatic issues and the resulting doctrines—in particular, the problem of aggregation.

ii. Any time you aggregate, you have to worry about control and governance of the resulting group.

iii. Just as in corporate law, the central problem is one of agency costs.  Any time ownership is separated from control (e.g. managers and stock holders), agency costs develop to deter managers’ abuse of the owners.

a. Classic agency problems:

1. Lack of information—owner may not have the information necessary to act on his own behalf.  We are not so much concerned with this information asymetry.

2. Rather, we are interested in circumstances that render the client completely unable to control the actions regardless of how well informed that client may be.

iv. Why create aggregations at all if these agency costs are going to be the result?  We will keep this question in mind throughout the course—aggregation demands some burden of justification.

a. The need for aggregation is premised on the assumption that there are some kinds of disputes that can not be resolved on an individual level.

B. So why create these aggregated forms of litigation?

i. Consider claims that are indivisible—claims in which no individual relief can be afforded without affording it to others or compromising the interests of others.

ii. This concept is similar to the Rule 19 Necessary Party idea.

iii. When are claims indivisible?

a. Classic example:  Brown v. Board—either segregation violated the constitution or it didn’t.  If a violation, then the resulting desegregation would effect all children in Topeka Kansas—the answer has to be the same for one as it is for all.

b. Thus the injunction is the paradigmatic case of the inidvisible remedy.

c. However, indivisibility need not arise from the fact that only one form of relief is available.  That is, a claim could be not perfectly indivisible, but the granting of one form of remedy could compromise the granting of any other available remedy.  For example, if you have to basically divide a fixed pot among a number of satisfied claims.

d. Example:  The distribution of an estate has to be once and for all—the value of the estate for the 10% shareholder can’t be different from the valutation of the estate for a 70% shareholder.

e. The British prize courts were an early mechanism for deciding this sort of issue.

C. However, we are more interested in divisible claims that nonetheless result in aggregation.

i. Toxic tort claims are individually no different from other classic tort claims.

ii. Why aggregate such claims?  One key reason is efficiency.

iii. Over and over again we will see that we have to compromise the workings of the legal system because otherwise we can’t afford it.

iv. The line between divisible and indivisible claims is not always obvious 

a. Example: factory owner who doesn’t hire women for six years after the 1964 Civil Rights Act

1. This is an everyday A vs. B tort case!

2. However, the owner can’t settle that case because if he settles with woman #1, woman #s 2-40 will come streaming in through the door.

3. Even though these are clearly divisible, individually held claims, our legal system can not resolve them without a means of aggregating them.

4. Individual lawsuits can’t tell us anything about who liability does not flow from—it deals only with the facts of the individual bringing suit.

5. So how do you bring closure to such a mass harm?

v. This issue of satisfying individual claims as one of a collective mass harm will be critical.

vi. Efficiency from aggregation does not come only from these resolution gains, but also from efficiency gains in the litigation process itself.

a. The expected value of a claim for the plaintiff is a simple calculation—the probability of prevailing multiplied by the value of the award in the event that the plaintiff prevails.

b. However, in the real world, it costs money to litigate a claim!  Thus we have to subtract the costs of prosecuting the claim away from this probability times award amount.

c. Therefore many claims that in the absence of transaction costs would have positive expected value, will now have negative value.  

d. This problem can be solved through economies of scale—prosecuting many such suits may not greatly increase the costs while increasing the expected awards.

e. The defendant will also calculate an expected cost for the litigation equal to the probability of loss times the likely award plus the defendant’s litigation costs.

f. Any kind of market including lots of consumers and a repeat player defendant with low cost goods or services will produce these low-value or negative-value plaintiff claims.  The defendant still has significant incentive to defend, but the plaintiff has no economic incentive to prosecute.  Thus aggregation can be seen as leveling the playing field in such scenarios.

D. Dispute Type Continuum:

i. On one end, we have private disputes (i.e. A vs. B torts).

ii. On the opposite end, we have public enforcement.

iii. What about in the middle?

a. We can also have aggregated private disputes (multiple defendants entering into a joint defense agreement or a plaintiff-side firm representing lots and lots of similar claimants in a similar structure).

b. One step in from the public side are Bankruptcy actions—not purely public, but highly regulated by the Bankruptcy court.

c. In the middle somewhere, we have the class action containing elements of both the public and the private.

1. It is organized by the court and has some kinds of public powers.

2. On the other hand, these are still privately maintained claims.

iv. We also have a number of hybrid form actions (consolidations under court supervision, etc.—really a whole range of them).  Many of these forms are unanticipated by formal rule or statute—they are ad hoc creations by courts and litigants.

E. The End Game:  Trial or Settlement?

i. Fourteen years ago the ALI put out its product on complex litigation.

ii. This year, the ALI is working on a product on aggregate litigation.

iii. The earlier version focused on the trial aspect while this current version changes to focus on settlement.

iv. While potential trial posture is certainly related to settlement, the different focus does make a difference.

v. Our focus will be—how do you achieve finality for claims involving these mass harms?

vi. It’s about bringing peace and equitable treatment to a broad class of injured people.

a. If all faced the same injury under the same circumstances, then shouldn’t they all win or all lose?

II. Preclusion Doctrine (a.k.a. res judicata, collateral estoppel, prior judication):

A. A simple example:  Sam and Arthur collide while driving on the highway.  Sam sues Arthur and wins.  A few months later, Arthur hires another lawyer to look over the first case—developing an entirely different conception of how the litigation should have played out (including new evidence that the first result was wrong).  Arthur suggests they sue Sam again for truth, justice and the American way.

i. Why not let Arthur take a second try?

a. We know the judicial system is imperfect.

b. Efficiency—but will people try again inefficiently?  People would only try again given a reason to expect different results (because of the costs of litigation), why not allow this?

c. We’ve got one party who wants to invest a second time, one party who does not, and a ‘system’ that is involved as well.

d. Even if we assume the first try was flawed and the system has the available resources to hold a second trial, why should we impose the costs of a second trial on Sam?

e. Don’t we want Sam to be able to rely on his earlier victory?  Finality breeds reliance.  

f. Requiring one try and only one try also encourages the plaintiff to litigate vigorously the first time around—rather than trying to win on the cheap, confident in the opportunity to try again later.

ii. Suppose sometime after action I, Arthur learns of neurological damage he didn’t know about for the first action.  Should that mean Arthur can come back again?

a. This becomes the Rush case where Ohio rejects the old view that these are two standards of action.

B. Suppose instead that Arthur sues Sam and loses.  What if Sam now wants to bring suit against Arthur?  Should Sam have been forced to bring a counterclaim during the first suit?  After all, the witnesses and evidence were already being presented.

i. FRCP Rule 13(a) provides for a compulsory counterclaim rule based on the “same transaction and occurrence” standard.

C. In the end, aggregation has been king in recent history—the changes in the rules and doctrines have moved more and more to consolidated/aggregated actions through the expansion of claim preclusion.

D. But what about issue preclusion?  We used to require identity of issue, together with actual litigation and necessity to the decision.  How has this doctrine been changing over the same time period?

i. Suppose Sam, Arthur, and Helen are all involved in a three-car accident.

a. Sam sues Arthur, Arthur says it was either Sam or Helen.  The jury comes back and finds Sam negligent, Arthur negligent, and Helen negligent.

b. Now Helen decides to sue Sam.  Can Helen sue Sam?

1. Is there claim preclusion here?  No, Helen had no obligation to counterclaim against Sam, thus her claim should not be precluded.

2. But is there issue preclusion?

· Is the issue the same?  Sure—fault.

· Was it actually litigated?  Seems like it.

· But was the finding that Helen was negligent in the first action necessary to the decision in the first action?  If so, Helen’s action is blocked by issue preclusion.

· Once that jury found Sam negligent and therefore unable to recover against Arthur, all of the other findings of negligence were unnecessary (Arthur and Helen’s negligence)—and therefore not deserving of preclusive effect.

· But what about Sam’s negligence?  Was it necessarily decided?  Yes—that issue is the “lynchpin” of action one.

· Therefore Helen can use Sam’s negligence in action 2, but Sam can not use the finding of Helen’s negligence against her.

E. Rush v. City of Maple Heights (BB HO, Ohio 1958, Prior suit for property damage bars a subsequent suit for personal injury arising from the same incident; Scope of Claim Preclusion)

i. BACKGROUND:  Motorcycle passenger falls from motorcycle after hidding a bump/dip in a poorly maintained city road.  After succeeding at trial for $100 to repair the bike, the plaintiff learns of personal injuries and brings suit again.  Plaintiff uses the first success to support a motion for summary judgment (collatoral estoppel) and prevails in the second action for over $12,000.

ii. ISSUE:  Can these two injuries from the same accident be brought as two separate causes of action?

iii. HOLDING:  No—this is one wrongful act by the defendant and should have been brought as a single cause of action.

iv. DISCUSSION:

a. But why discard the precise, old system of causes of action so readily?

b. If we think a later punch in the face would be a separate cause of action, why not allow separate causes of action for trespass on the person and trespass for the car?

c. If our “common nucleus of opperative fact” standard is too vague it creates costs of its own—forcing plaintiffs to bring all the damage claims they can conceive of just in case they might arise later.

d. Over time, we’ve moved to be more and more inclusive—strengthening collateral estoppel at the same time and approaching a compulsory joinder rule (at least in effect).

January 17, 2008 – Preclusion Day 2, Class Certification Day 1

I. Preclusion Continued:

A. Parklane Hosiery Co., Inc. v. Shore (BB HO, SCOTUS 1979, Offensive Use of Collateral Estoppel not barred by the Seventh Amendment; Scope of Issue Preclusion)

i. BACKGROUND:  SEC brought suit against corporation for misleading and material proxy statement and was victorious.  Shareholders now bring suit and seek to use that judgment as support for a partial summary judgment with respect to misleading and material elements of fraud.

ii. ISSUE:  Should these plaintiffs be able to use this prior judgment as offensive collateral estoppel?

iii. HOLDING:  Yes—but only if fair in the judges discretion.  Crucial to this inquiry is whether or not the plaintiff could/should have joined the earlier action.  Here, the it was impossible for the plaintiff to join as the prior action was an SEC action.

iv. DISCUSSION:

a. Aside from plaintiff’s ability to join the prior action, there are some other factors given to consider:

1. Differing amounts of damages at issue (lack of incentive to vigorously litigate the first issue).

2. Existence of other conflicting verdicts (if there have been 13 suits and you only won 1, you can’t use that single vitory to win 45 more through collateral estoppel).

3. Changes in procedural opportunities—are there procedural options available in the second action that were not available in the earlier action?

b. Can issue preclusion (collateral estoppel) be used offensively?

c. Hypo:  Alicia Aardvark is in a three car collision.  All three cars richochet off of her body.  She now has a feast of potential defendants—she could sue one, she could sue two, or she could sue all three.

1. She is not obliged to join them—they may be joint tort feasors, but she can still sue them all separately either in parallel or in sequence.

2. If Alicia sues A and wins and then sues B, what can she say about the victory in the first sue during the second?

3. What if she loses to A, can B say anything about that loss in defending against Alicia in the second suit?

4. This is the Parklane issue in essence.

d. Hypo:

1. A taxi cab and a bus collide.

2. In legal action 1 = A1, the Cab sues the Bus and wins.

3. In action 2 = A2, Passenger 1 (P1) sues the Bus.

· Can P1 use the finding in fault from A1 against the Bus in A2?

· Does this sound familiar?  It should—it’s basically the Rush case (except now in the issue preclusion context).

· Did the bus have a “full and fair” opportunity to litigate the issue in the first action (Parklane language)?  Seems like yes.

· Don’t forget issues like choice of forum, the type of adjudicator (judge or jury), and the stage at which the final decision was reached (summary judgment or trial verdict).

· It’s clear here that the Bus knew there were passengers involved and should have realized the importance of the finding of fault in the first action.

· However, would it have been easy for P1 to join the first action?  Could all 85 passengers have joined?  Could they have intervened under Rule 24(b) (common question)?

· Was there an obligation to intervene here?  No.  However, by not intervening, you might lose the ability to use the first action as offensive collateral estoppel fodder.

· What if the Cab lost A1 but the Cab is a deadbeat?

· Can the Bus use the A1 vicotry against passengers in subsequent actions?

· In this case, the passengers will argue that they were not adequately represented by the Cab in A1.

· This is the wait and see problem the court discusses—plaintiffs will wait until the first action is decided in hopes of gaining offensive collateral estoppel benefits before bringing their action rather than bringing the actions all at once.

· In general, do we trust the outcome in A1?  Couldn’t a second jury come out differently?  A second judge?

e. What does Parklane really hold?

1. Discretion—the judge in the latter action has enormous power to decide whether or not to give preclusive effect to the first judgment.

2. Yes, that discretion is cabined by the ability of the second plaintiff to join the first action—but huge discretion remains nonetheless.

f. What motivates this result (which is, in the end, contrary to traditional practice)?

1. We used to have mutuality required—if you didn’t toil in the first action, you can’t benefit through collateral estoppel in subsequent actions.

2. Now, we’ve gone completely away from that to allowing offensive use even in the absense of mutuality.

g. A last hypo:

1. A new york loft building goes up in flames.  In the loft building, there was a photographer’s studio.  It is clear the fire eminated from the photographer’s studio.

· In A1, the photographer sues the electrician who wired the building.  In that action, the source of the fire is determined to be the photographer’s negligent overloading of one of the outlets—not the electrician’s wiring.  Ph loses, Elec wins.

· In A2, the company that insured the building brings an action against the photographer relying on the verdict of A1.

· Is the action by the insurer against the photographer foreseeable by the photographer when he brings A1?  Should he have foreseen this subsequent high-damages suit?

· What foreseeability standard should we require of the plaintiff in A1?  Omniscience?  Reasonable foreseeability?

2. In the actual case, the judgment in A1 was held against the photographer in A2.

B. These classic preclusion doctrines emerged from a time when there were much clearer distinctions between the possible causes of actions.  What we’ve done in Parkshore and other cases is to liberalize these distinctions and broaded the corresponding doctrins.  In the Rush case, we see a court choosing between two possible avenues of doctrine.  The more ‘efficient’ avenue is selected in the end—opting for judicial economy over other interests.

i. Claim preclusion:

a. Stricter.  Has to have a similar party.  If so, anything they could have raised in the first action that shared the same common nucleus of facts is precluded.

ii. Issue preclusion:

a. Much broader—can be applied against any party in an action relying on the same issue.

iii. The central caveat on what is permissible preclusion:

a. You must have had your day in court.

b. You don’t get bound unless you or your privity had your day in court.

iv. But who is in privity with whom?  When has someone who never has had their day in court still bound?  That’s the issue in Taylor below—“virtual representation.”

C. Taylor v. Blakey (BB HO, DC Cir. 2007 / SCOTUS cert. granted, Virtual Representation)

i. BACKGROUND:  In an earlier action, Herrick challenged a refusal by the FAA to turn over plans and specifications for the F-45 (a WWII fighter plane) which Herrick requested under the Freedom of Information Act (FOIA).  Herrick is a member of the Antique Aircraft Association, owns an F-45, and sought to repair it.  Herrick lost his action and the subsequent appeal (manufacturer Fairchild succeeded in arguing that the plans were a trade secret and thus exempt from the FOIA).  Taylor, also a member of the FAA, now brings suit challenging a subsequent refusal by the FAA to turn over the same plans to him.  Taylor believes a letter by Fairchild turning over the plans to the public which was later rescinded should still bar Fairchild from claiming the plans as a trade secret.  Fairchild won summary judgment in the district court by arguing that Herrick was a virtual representative of Taylor and thus Taylor is bared by the first verdict under res judicata.

ii. ISSUE:  Was Herrick a virtual representative of Taylor sufficient to bar Taylor’s subsequent action?

iii. HOLDING:  Yes—they share identical interests, representation of those interests was adequate in the first action, and there is evidence of a close relationship between the prior and present plaintiffs.

iv. DISCUSSION:

a. Two Part, 5 Factor Test:

1. Two factors are necessary but not sufficient:

· A) Identity of interests

· B) Adequacy of representation

2. In addition, one of the following three factors must be present to satisfy a finding of virtual representation:

· 1) Close relationship,

· 2) Substantial participation in the first action, or

· 3) Tactical maneuvering to avoid preclusive effect.

b. Should Taylor be able to relitigate the same issue Herrick failed to win?

c. The underlying concern here is one of getting two bites at the same litigatory apple.

1. But how did Taylor get two bites?  For this to be the issue, we have to view Taylor and Herrick as a single entity.

2. If Taylor was really in concert with Herrick, the two might fit the classic notion of privity and this would be a simple case.

3. However, here the court doesn’t see sufficient evidence to bind these two under the classic notion of privity.  Instead, the court relies on virtual representation.

d. Assume Taylor had no direct knowledge of Herrick’s case and assume the two were not collaborating on that first action—this seems to bar binding Taylor under classic privity notions.  Ginsburg doesn’t seem to focus on any classical privity notions in the case.

e. Do we want to let all 30, 300, or 3000 members of the AAA bring this same suit over and over again?  Maybe we do!  Eventually, once they’ve lost 20 of them, they’d probably get demoralized and stop bringing the action.

1. However, using this crafty virtual representation doctrine, we could cut the nuts off after a single loss and save 19 trials worth of resources.

f. What about the fact that the two used the same lawyer?  Does this imply satisfaction with the earlier representation?

1. This is a dangerous area to get into—the first client could have tied the lawyer’s hands with respect to certain issues and to delve into that would implicate all kinds of attorney client priviledge problems.

2. However, the court here says that adequacy of representation is more than just similarity of interests—but in this case, the only other factor they find is this use of the same attorey.

3. Does this mean the use of the same attorney is important or does it mean that similarity of interests alone is enough despite the language to the contrary?

g. For all we know, the losing strategy Herrick used was client driven—why should one client pursuing a losing strategy bar this subsequent client from pursuing a better strategy just because the two belong to the same antique aircraft organization?

h. Even if this guy really is just strategizing—why is that bad?

i. If you haven’t yet had your day in court, shouldn’t you have an opportunity to just do better than those before you?

j. This holding creates a radical change in incentives for litigation—instead of just litigating against a single party you are litigating against the whole world!

k. Do we really have any friends so close that we want to let them bind us in a car accident litigation?  A housing litigation?

l. However, are all claims of this nature?  No!  We could instead see some claims as collectively held—we all collectively have rights to this F-45 document claim.  Let’s assign it to these particularly interested individuals to prosecute it on our behalf—even though they are not rights holders in any sense.

1. This represents the entity theory of aggregate litigation.  The suit isn’t an aggregation of autonomous individuals.  Rather, it is an entity in and of itself.

2. But do we want one litigant, one lawyer, and one court determining FOIA policy for the entire nation?

m. This rule of preclusion creates an entity in truly much the same way as a class action or any of the typical forms of aggregation we will look at.

D. Why hasn’t Parklane Hosiery gained more bite in the court system?

i. Why don’t we see a long line of cases on collateral estoppel/preclusion doctrines?

ii. Concern by judges about protecting plaintiffs’ “day in court”

iii. The evils of the one semester procedure course down-play preclusion doctrines as they are often not taught, or taught only briefly at the back end.

a. As a result, the bar is under-educated on preclusion doctrines.

b. Miller sees this as a tradgedy—it is crucial to be well-educated on the use of preclusion doctrines both offensively and defensively.

c. Perhaps we get away with this expertise because it is a discretionary issue (recall that Parklane preserves a high-level of judicial discretion with respect to these issue preclusion decisions at the cost of predictability).

iv. Lastly, we don’t know how many of the huge percentage of settled cases settle in the shadow of preclusive effects—maybe the effects of Parklane are more powerful than they seem.

January 24, 2008 – Class Formation, Requirements

II. Class Formation:

A. Hansberry v. Lee (p 19, SCOTUS 1940, Importance of Class Certification)

i. BACKGROUND:  Earlier litigation regarding a racially restrictive covenant resulted in finding that the covenant was enforcable.  Proponents of that ruling now seek to use that finding against individuals now challenging the covenant.

ii. ISSUE:  Are the individuals currently challenging the covenant bound as absent members of the class in the prior litigation seeking to enforce the covenant?

iii. HOLDING:  No—a class can’t contain members with opposing interests.  Those seeking to challenge rights can’t be joined in a class with those seeking to enforce the rights.  But is this right?

iv. DISCUSSION:

a. What effect do we expect from this case once we push aside the racially-charged injustice aspects?

b. Consider the following hypothetical:

1. 100 people buy a large plot of land, three acres each, and agree to a covenant that will run with the land.

· The covenant provides, among other things, that commercial use of the land will not be allowed.

2. Person 100 of these decides that times have changed and this land would be a great place to put in a McDonald’s.

3. A lawsuit results—persons 1-99 v. person 100.  Persons 1-99 prevail and an injunction issues against person 100 enforcing the covenant and barring the commercial use.

4. Sometime thereafter, person 99 realizes just what person 100 realized and seeks to put up a Burger King.

· Now we have persons 1-98 + person 100 v. person 99.

· What should happen here?  Seems like the same issue, therefore it should be precluded.  What process would result?

· Person 99 is precluded from relitigating the effectiveness of the covenant.

· Does Person 99 necessarily lose?  No—there may be other issues to raise at the litigation.

· What’s critical is that 99 could not relitigate the propriety/effectiveness of the covenant.

· As a result, 1-98 + 100 probably win, and do not even have to go to trial with respect to the effectiveness of the covenant.

5. Now, assume 1-97 + 99 + 100 find themselves in a position against person 98 who seeks to sell his land to his nephew (98a) as a placeholder for him to build a Wendy’s.  What happens in this 1-97, 99, 100 v. 98a action?

· Should be the same result as above—the covenant runs with the land, nephew 98a should have known about the judgment with respect to the covenant’s effectiveness at the time of purchase (if not, his loss).

· Preclusion of the issue should therefore still result just as in the above action.

6. Now, person 97 sells his share of land outright to KFC and persons 1-96 and 98a-100 bring suit v. KFC.

· What result?  Should this commercial entity whose only purpose is providing commercial services be bound by a prior judgment to which it wasn’t even a party?  Should we be worried about the adequacy of representation issues?

· Our doctrinal test is one considering full and fair opportunity to litigate on an issue necessary to the disposition.  Here, that is certainly satisfied.

· We already know the efficiency concerns—but what are the equity concerns?

· Perhaps not fair to impose this judgment on KFC when person 100 may not really have had the same resources as KFC and may not have been an adequate representative.

· However, on the other hand, it isn’t fair to Burger King and Wendy’s to let KFC in but not them—moreover, if we don’t allow preclusion here, Wendy’s could come back but still lose again.

· To prevent this concern, the law seems to invite preclusion of KFC.

c. Now isn’t this hypothetical identical to Hansberry?  However, Hansberry comes out the other way!  Hansberry wouldn’t even have allowed preclusion in the second action because person 99 is now trying to bring the opposing viewpoint to that of the class under which he was supposedly bound in the first action.

d. Could person 99 have attacked the first judgment collaterally?  Only if he could make a case for fraud or collusion (i.e. person 100 throwing the case to establish preclusive effect for sneaky person 22).

e. There is a key distinction in Hansberry—in Hansberry, the first action isn’t really persons 1-99 v. 100, rather, it is more like person 47 bringing the suit on behalf of absent members persons 1-46 + 48-99.  One of these absent members then decides to bring an action from the opposing viewpoint.  Should that person be bound by the first action even though they weren’t really involved?

1. Is this sufficient to distinguish the Hansberry family from KFC in the hypo—something that would allow for the preclusion of KFC in the hypo but allow Hansberry to prevail in their case?

f. How might persons 1-99 have been grouped in the first hypothetical action?

1. Best circumstance, 1-99 were actually parties to the first action—if person 99 actually came into court to enforce the covenant, we now won’t let you game the system by selling directly to KFC to oppose the covenant.

2. In this easiest circumstance, we also have to treat successors in interest the same as the original parties to avoid allowing people to create sham rights through straw purchasers.

3. Could we invision a class action having the same preclusive effect all the way down through the fourth action v. KFC just as if the persons were all actual parties to the first action?

· We would want 1-99 to all be notified.

· We would want 1-99 to understand the interests at stake.

g. What becomes the problem with the grouping of the class in Hansberry?  How do you get the Hansberry result without upsetting the premise that there must be binding effect on participants in the first action?

1. We didn’t have notice to the other 98 parties that they were going to be bound by the first action.

2. Thus perhaps we’re willing to allow the hypothetical series of preclusion as long as you or your privity had a full opportunity to litigate. 

3. However, in a situation where you don’t actually come into the court room (where you aren’t actually a party to the first action), then we need something more—we want to make sure that your interests were really looked after because you weren’t there personally.

4. This places the burden on the procedures.

h. Thus we reach the argument that the Illinois rules of equity that allowed person 47 to come into court and say that they represent the world were constitutionally inadquate to deny persons 1-100 of their legal rights.

i. Note that in our hypo we have direct contractual privity—this is a stark contrast from the door the court in Taylor seems to open allowing something that never before has been viewed as anything like contractual privity.

j. Hansberry is a particularly interesting case because it is Burke (say person 1) who first sought to enforce the covenant in action 1 and now has sold to the Hansberry family and, through them, now seeks to invalidate the covenant in action 2.  To get to the result the court seeks, they really have to ignore the Hansberry family as Burke’s privity—otherwise the Hansberrys (through their privity) already had their literal, personal day in court on this issue and now seek to switch sides.

B. Additional Discussion on Class Actions and Representation:

i. When are we willing to say that the figurative day in court (through representation) is equivalent to an actual day in court (e.g. through personal participation)?

ii. There was life (and litigation) before the 1966 revision of Rule 23!  We’ve had representation and preclusion and the numerous kin of today’s class action for centuries.

iii. What are the procedural requirements—when have we done enough along the due process/fairness spectrum—for binding by representation?  This was one axis of concern in the formulation of Rule 23.

iv. The other axis of concern, apart from the procedural elements of protection, was the scope of availability—when do we have an appropriate class action / what constitutes a class?  This falls into Rules 23(a) [characteristics of a class] and (b) [defining three categories of groups that can be classes].

v. The 23(b)(1) and (2) categories are viewed as “natural classes” (some say ‘mandatory classes’ but Miller rejects this characterisation).  They fall into this group because they are groups classically viewed as classes (even prior to the Rule).  Isacharoff sees these as ‘organic’ classes—the group predates the litigation (e.g. the homeowners organization in Hansberry—there is no sense that these homeowners were dragged together for the first time for the litigation).

vi. However, the 23(b)(3) class is a very different animal.  These classes are generally ‘inorganic’—brought together for the first time to pursue the litigation.  As Miller puts it, the (b)(3) is a bunch of people who claim they got screwed (injured) in the same way.  Rhone-Poulenc is just such a (b)(3) action.

vii. The rule makers were familiar with security suits, large scale nuisance suits.  However, 300 people on an airplane or thousands of people impacted by a pharmaceutical were not on their radar.  Mass accidents were declared “ordinarily not appropriate” as class actions in the committee notes to the 1966 rule amendment—the committee saw such events as better suited to individual litigation.

viii. However, this passage was included in the 1966 revision under pressure by the insurance companies to fight any class action revision without such a limitation.  It took a long time for this limiting comment to be overcome by determined plaintiffs’ lawyers.

ix. A mass accident at a Kansas City, Missouri Hyatt Hotel was one of the first to break into the class action field. 

a. There was clearly only one cause for the skywalks to fall down—and that cause would either constitute fault or it wouldn’t.  Instantly, this lends itself to class-wide issues that are identical.  Why try these issues hundreds of times?

b. Did it matter as one of the patrons of the dance whether you were dancing or not?  Whether you were drinking or not?  Were any of them contributorily negligent or not?  No—there were no individual-based defenses.

c. The only distinguishing individual factors were the damages.  This was the only respect in which it looked like the case would ‘degenerate’ into individual suits as described in the committee notes.

d. Only a single prior mass tort had been certified before this case—and that was later decertified by the 8th Circuit.

C. In the Matter of Rhone-Poulenc Rorer, Inc. (p 29, 7th Cir. 1995, 23(b) Class Certification and Mass Torts)

i. BACKGROUND:  Before the AIDS epidemic was well-understood, the blood supply became tained with the virus.  Hemophiliacs—who require blood solids infusions distilled from multiple donors—were particularly vulnerable to contracting the virus from contaminated blood.  Many such hemophiliacs now bring suit.  While these individuals have differing dates of infection, the district court certified the plaintiffs as a class with respect to certain other factual issues (negligence, etc.).  Defendant seeks to have that class certification thrown out and challenges it via a writ of mandamus arguing that if they are not allowed to challenge the certification now, they will never get to (because they will be forced to settle, and thus will never have a final judgment from which they can appeal).

ii. ISSUE:  Was this class certification improper—does it result in “black mail” settlement precluding a final judgment and a challenge to the class certification on appeal?

iii. HOLDING:  Yes—the district court exceeded its discretion/authority here and would have forced settlement without allowing any eventual opportunity to appeal the class certification.

iv. DISCUSSION:

a. This case comes during a time when over and over again courts were knocking down mass torts as class actions—this historical context is key to understanding the opinion.

b. 13 cases had gone to trial by the time of the appeal—12 of them were losers.  However, Posner ignored settlements—how many cases were promising settlements?

c. Because there were so many individual losers, Posner latches onto this as making a class certification unfair.  Why put the defendant over a class action barrel based on cases that, to date, had been so unsuccessful?

d. But is it appropriate to consider the merits of the underlying action?  Aren’t we instead supposed to look at the class itself and whether or not it is appropriate to certify?

1. Is it better to be blind to the merits during certification or to take an imperfect look at the merits at such an early stage of the litigation (prior to any real discovery, for example).

e. Would low-probability cases be brought if they couldn’t be brought as a class?  Are we then saving judicial economy by barring certification of ‘losing’ classes—even though we risk forcing multiplicative individual litigation?

f. Is important that none of these considerations are really spelled out in Rule 23?

g. Do the non-mutual preclusion mechanisms allowed by Parklane force “bet your company” litigation in the first individual case just as would be forced by a class action.

D. General Telephone Co. v. Falcon (p 44, SCOTUS 1982, Title VII Discrimination Suits and the Class Action Requirements)

i. BACKGROUND:  Mexican-American employee of defendant General Telephone brought suit alleging discrimination in hiring and promotion with respect to mexican-american applicants/employees.  Plaintiff sought to bring the suit as a class action on behalf of all potential (mexican-american) employees and all (mexican american) employees passed over for promotion.  District court certified the class w/o a hearing, found that defendant discriminated with respect to plaintiff’s promotion but not hiring and discriminated with respect to the class in hiring but not in promotion.  Court of appeals affirmed the class certification but refused to broaded it to include defendant’s operations in other cities and states.  Class was found to include 13 members and relief was approximately $68,000 Defendant continued to appeal certification.

ii. ISSUE:  Was the shared “across the board” harm of alleged racial discrimination sufficient to support class certification?

iii. HOLDING:  No—the standard rule 23(a) numerosity, commonality, typicality, and adequacy of representation requirements must still be met even in the Title VII context after a rigorous analysis.

iv. DISCUSSION:

E. P
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Rhone Poulenc – further debate

· how should we decide whether they should be certified?

· Posner says: it becomes “bet your company” class lawsuit, so it would unfairly tip the balance.  A class action pushes companies to settle

· possibility – insurance against class action lawsuits

· this is just a products liability lawsuit – why should we certify this one?  Just because there’s a lot of potential plaintiffs?

· There is a difference btw a $20 case and $1 million case and about whether your legal system should act as a screening mechanism with access barriers to screen out cases that are too small to matter.  Do we want the judicial process to encourage people to bring suits?

· Defeating the tort-feasor creates incentives for manufacturers to create safe products.

· For whatever reason, people don’t bring their legal claims.  When you certify them as a class, that generally forces them to bring the case – b/c they often are too lazy to opt out

· Perhaps Posner just doesn’t like the jury system?

· What about if the potential plaintiffs need anonymity?  It’s very hard to figure out why people do or don’t do anything.

The opt-out class action is thought to level the playing field – it brings everyone into the same position.  You’re litigating against the aggregate, you put everything in.

· example of difficulties with a non class-action: a line of 500 individuals who lost all their money in a brokerage house.  They claim a breach of fiduciary duty.  The first plaintiff up for trial is a sympathetic 60-year-old diabetic.  Another plaintiff is the former secretary of the US treasury.  With non-mutual issue preclusion, the company can’t get at the Treasurer and defend that they have no fiduciary duty to him, b/c the first case is the diabetic.  The brokerage house loses once on fiduciary duty, and non-mutual issue preclusion loses them all the cases b/c of jury sympathy.  Is this fair?
· Maybe we just hate the jury system…

We don’t have any other way to get at the other plaintiffs when there’s a long line of people with the same case, except to lump them all into one.  Maybe a problem with non-mutual issue preclusion?

Falcon
[basically, this whole class discussion is trying to make sense of the court’s decision not to certify him as a class.  The court says that the district court must undertake a “rigorous analysis” to ensure that the prerequisites of 23(a) have been met – and here they didn’t.  So what more might we want to see them do?  We’ll discuss some possible reasons for why the case might’ve come out as it did.]

The 23(a) class requirements tend to be pretty simple to meet and not a great filter.

Background: under Title VII, there are three ways to assert liability

· disparate treatment: company has decided to act according to a classification, and the question is whether the classification is justified or not – “I don’t hire women.”  This is what Title VII is trying to dampen in employment decisions.

· disparate impact: not an intention-driven inquiry.  You’re using a test, and this test disproportionately picks out a class of people.  The question is to justify the selection requirement – is it a BFOQ?

· Pattern-or-practice discrimination (from Teamsters).  It’s not that you’re using a test, but that you’re using some kind of factors, and you keep coming up with the same conclusion – you keep not promoting Hispanics – and after a while, it’s just too overwhelming.  We even have a test, the two standard deviations test, that proxy for improper company behavior.

The first two claims give a localized harm and pretty good incentive to sue.  That’s not what Falcone is about.  He’s concerned about the company pattern and practice, and is concerned about what is happening to Hispanics in general.

· Issacharoff is not quite sure what the inquiry is all about, when Mr. Falcon has nothing to tell us about.  The evidence from Falcon is no different from the evidence from anyone else.

· Court says we need a rigorous inquiry – what do we want the court to tell us in such a rigorous inquiry?  What do we want the court to tell us?

In one sense, Falcon does not have an individual claim because it’s nearly impossible for him to prove individual discrimination w/o proving that his similarly-situated coworkers were also discriminated against.  So what do we want the 23(a) inquiry to really be all about?

· Falcon must prove that he is a typical representative of the class

· What does it mean that Falcon is typical?  The reason he’s typical is that it’s not his claim – he is irrelevant and he has nothing to offer b/c it’s a statistical case.  This goes into Shapiro’s entity argument – if you believe the cause of action on the books, pattern or practice, then the only thing that matters is whether the class entity can prove its case.  

· Falcon seems irrelevant – all we need is someone to sit in the witness chair.  Then why do we even care if he’s an adequate representative?

· Since this is a 23(b)(2) case, you don’t need predominance and superiority

· Note: it’s a (b)(2) b/c of some small technicality in Title VII, which made all claims equitable remedies of back pay – basically, so that Title VII cases are not tried to juries.  Congress subsequently amended Title VII to also give damages, to bring juries back in.  But Falcone was decided in the era of equity, (b)(2) actions.

· Let’s say we should have one plaintiff who typifies each of the claims – Falcon was a non-promotion.  We should have at least a non-hire plaintiff to represent their claims as well.

There are multiple pressures towards aggregation in the law

· alters the incentive structure and potential payout matrices – these come from Rule 23

· now, argue that there are other source of aggregate pressures that are not driven by Rule 23 and may in fact compel Rule 23 treatment or compel you to look to Rule 23 for further protections

· the substantive law may be a source of the pressure to aggregate

· What would happen if Falcon were not certified as a class?  Imagine that his individual case is worth thousands of dollars.

· He would go to trial and allege all the same things – if he lost, then other people down the line would come b/c they wouldn’t be precluded from re-litigating the pattern or practice (as long as they weren’t in front of Judge Ginsberg in Taylor v. Blakely).  If he won, other people would come and rely on the favorable conclusion on liability.  But this is not a superior conclusion, necessarily

· How did we end up in this position where we want a rigorous analysis into class certification, but if we don’t certify the class, we get two worse possibilities.

Hypothetical – altering facts of Rhone Poulenc
· Let’s say that the claim is that exposure to RP increases the baseline risk of AIDS by 10-20%.  Is this not the same case?  If we move to the epidemiological context, are we not in the position where we must create a class action, just as in Falcon?

· Epidemiological claim = no proof of what blood the plaintiff came in contact with.  Just an elevated probability in baseline rate.

· If we allow this claim as a substantive matter of law, doesn’t the aggregation follow as a matter of substance?  The plaintiff can’t tell the judge anything interesting about himself or his facts – just that he’s one of a hundred people who want payback for the increase in probability that he will contract AIDS, at the fault of the company.

· Problem – we’re not yet prepared to say that someone with risk of HIV is just a statistical fact in a case.  We want to keep the personal element.  We’re ok with statistics for employment discrimination, but the law hasn’t gotten there yet for people with diseases or personal physical injuries. ** [this may be a new frontier in class action law, perhaps?  Truly recognizing the person as a statistic, and therefore class certification compulsory?] **

· Does a mandatory class action (like what we’ve been talking about) have implications for the opt-out classes?  Is it a mandatory joinder of all parties?

· A take-home point, by me: perhaps we don’t need a representative at all, and so we should think about reworking the 23(a) requirements of adequacy of representation, typicality, etc.?

**
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Shutts, again

· Should they have continued with the regular personal jurisdiction tests?  Were they correct to move away from those tests?  Did they move far enough?

· Old test: Denkla – “minimum contacts; fair play and substantial justice”

· Is the court’s new triad of safeguards good enough?

· Exit (opt-out); voice (notice); loyalty (adequate representation)

· One idea: a sliding scale notion – not all class actions should get the same Shutts treatment, depending on whether each of those three safeguards are met

· Notice: Shutts court says that plaintiffs must receive notice in order to be able to participate.  Does the court really mean this?

· Perhaps we don’t even care that absent class plaintiffs are protected by personal jurisdiction?

The real issue: is there enough protection to these people for possibly taking their property away?  (balanced against the benefits they might get from an aggregate victory)

· what are the due process minima for binding the people in these aggregate settings?

* Shapiro’s entity theory *
Policy choice: will we let all bad law be made in Delaware?  Or only bad corporate law! (Shaffer – Court draws the line on personal jurisdiction and just says no)
Shuts p. 59 – a class-action is like a quasi-administrative proceeding, conducted by the judge

· what does that mean?

· For fairness and distributive justice?

· Arbitrary and capricious – the standard from the ABA

· What’s the basic concern if we view Shutts through the prism of administrative law?

· A subsequent challenge to administrative action under the APA – courts review agency decisions for arbitrary and capricious (way out of whack)

· The input side: process.  Agency has to give notice and provide opportunity for comment/participation

· The output side: substantive review of decision.  

· E.g. if the agency had decided to give royalty payments only to people in the first half of alphabet.  This idea of distributive justice – the agency must treat like people alike

· To understand the Rehnquist theory:

· You can get there by a Mathews balancing of value of Plaintiffs’ claims versus procedural hassle

· * But the other perspective is to look at the case and say it’s not a litigation, it’s an administrative determination.  Absent class members are no different from the passive beneficiaries of admin decisions.  The only standard we hold the agency to is arbitrary and capricious *

· What’s the problem with reviewing this as an administrative decision?

· Maybe one of the things we’re really looking at here is Rehnquist saying that this isn’t really adjudication – this is a way of working out problems.  

· Let’s use this as a bridge to the place we’re going next: this isn’t about trial, but about resolution.  Rhone-Poulenc settles as a $7 million class action.  What did Posner’s opinion do?  It drove down the pricing by 50%

· That’s what most of these cases are about: prices – these cases will never get to trial.  So what does it mean to provide a platform for resolution?  

· The class action establishes what the leverage is of the absent plaintiff class – a million people with $20 claims have zero leverage unless you can aggregate them (through class action, through a govt agency, through some other mechanism – but you must aggregate them or they’re worth nothing).  * Class action gives a credible threat that you might actually litigate it.  *  It tells you how much closure you can offer * 

· So when you’re trying to value claims, you’re trying to figure out a) the credible threat; and b) what’s for sale.  That’s it.  That’s what all these cases are about.

This takes us to the asbestos context.

Background: Seminole litigation (Issacharoff’s first contribution to mass tort world).  Seminole had a lot of asbestos cases from shipyard workers.  Judge Parker said he’s never going to try the cases, so D has no incentive to settle.  Judge created a class of about 3,500 people.

· even an asbestos personal injury claim serves to set a price point for future settlements

· watch and see how the litigated asbestos cases calculate the damages

· courts look at five factors: what kind of illness (mesantheliola), were you a smoker, do you have dependents, what was your exposure, and how old are you

· Issacharoff’s idea: try individuals representative of categories and value their claims in a class action type way.  5th Circuit shot it down.

· Conundrum: why did the defendants object so much to this settlement idea?  Answer: the defendants are in the same position as an employer who has committed a wrong, but how to close it for future plaintiffs?  To pay out money for 3,000 plaintiffs and open the door for hundreds of thousands more plaintiffs is no offer for the company.

· Conclusion: you need a way to settle future claims, or it doesn’t do the defendants any good.

· The outcome of the case – no class action certification approved.  All the litigants died, and none of them ever got any money or their day in court

Shutts principle that you can certify sometimes, and Falcon principle that you do have to be attentive to the rigors of the FRCP 23 rule requirements.

To what extent should these mechanisms be the vehicle for an administrative-like resolution of hundreds of claims that will never be tried.  How far can we push Rehnquist’s idea in Shutts?

The Amchem class: everyone.  We all would have been bound by the decision, if we had an asbestos-related disease.

Do we agree with the Ginsberg majority or the Breyer dissent?

· what about the claim that if you can’t get in, there is no peace, and then nobody gets paid

· there have only been 500 asbestos trials in the US in the last 10 years.  Yet there are 25,000 cases diagnosed every year.  These cases are just not going to get to a jury.

What would we design as the legislative solution to the asbestos problem?

· Congress could legislate a bankruptcy-type proceeding

· But Congress can’t take companies’ money unilaterally

· Could congress write a law saying that in exchange for defendants giving up money, then Congress would extinguish all existing asbestos claims?  No – that violates plaintiffs’ due process

· Government could pay for the fund

Who’s going to represent the futures?  The exact same lawyers who are representing the presents.  The lawyers already consider them to be clients, so they’re going to protect their rights equally well, some would argue (those lawyers would argue!)

A big issue: do we trust the government to make these kinds of tradeoffs?  To settle these claims?  As soon as you concentrate all the power in one entity – that violates all our sensibilities and collective political wisdom

· but Congress isn’t motivated by good will – they’re motivated by votes

· and how about court-appointed counsel?  Again, politically motivated

So do we trust those who are motivated by the free market (the companies)?  Or politically-motivated (the politicians)?  Who is going to settle these terms and protect the rights of the future claimants?

And if you’re a plaintiff, would you rather have compensation, or due process?  Obviously compensation!

· but isn’t there a cathartic / emotionally-significant aspect to telling your story, choosing to go to court, and being awarded your due compensation

There are other options – it’s not just either a) what happened in this case; and b) nothing.  We could have a court-appointed sub-classification and court appointed representatives, etc.

· is the leverage still there for plaintiffs if you do it case by case by case rather than in one fell class action swoop?  Miller says no… individual cases don’t grant sufficient leverage to encourage defendants to settle

The reality is that an individual meso client can never get his day in court.  The only way to get money is for a lawyer to aggregate 1,000 cases and 10,000 non-meso cases and process it through the complex system of litigation and settlement that we call mass torts.  It’s the terrible truth – that is the only way to get your money.

· Breyer understands it, and doesn’t understand how problematic it is

· Ginsberg doesn’t understand it, but she does understand how problematic it is

To give the power to private parties is a terrible thing, but the market has already done that.  There’s no way around it.

Reading: Amchem – what the factors are that seem to be operative here?  The subclasses, operation, what that has to do with adequacy of representation.  Then the Stevenson case and choice of law (through p. 121) for the other big settlement case, plus the accompanying ALI materials.

February 4, 2008 – Amechem conclusion, Stephenson and Uhl about the ramifications of Amchem, and (maybe) Day 1 of choice of law with Shutts part II, Rhone-Poulenc part II, and Bridgestone/Firestone.

I. Amchem continued:

A. Courts are focussed on setting ex post liability to create the desirable ex ante incentives—this is the basis of our tort system.

i. However, the asbestos problem demands an ex post solution—it is too late to remedy it through ex ante incentives.

ii. As a result, we would have to be looking at Congressional ex post regulation—something that raises a huge risk of capture / rent seeking.

iii. The Black Lung legislation is an example of how bad Congress is at this—they were heavily lobbied by the industry and used industry-biased numbers in setting the fees.  As a result, liability greatly outpaced input into the fund—leaving tax payers holding the bill.

iv. Congress is busy, and they’re slow, and they’re subject to capture, and they’re just not very good at this!

v. Thus maybe these smart 9 justices should have taken this bull by the horns in Amchem and settled this issue.

vi. In the end, the questions is one of how comfortable we are with courts serving as quasi-administrative, after the fact actors remedying problems like this.  Breyer is very comfortable with it and Ginsburg just isn’t.

B. It is interesting that Ginsburg says that manageability is not required when dealing with a settlement class since this will never go to trial.

C. Ginsburg isn’t closing the door on mass tort settlements—rather, she focuses on the triad of Shutts minima and all of the faults here in adequacy of representation.

D. So then, what is an adequate representative?  Seems to play out to be someone who is faithful to you and your interests and, perhaps, loyal to you alone.  Here, having a representative who claims to represent present and future plaintiffs violates this.

E. In the 1970s, people started to realize that the named plaintiffs were mere figureheads—thus the adequate representative inquiry turned to focus on the class counsel.  As a result, Amchem seems to demand class counsel that represents each class members interests—not metely a named plaintiff.  We wind up with judges looking over the shoulder of class counsel—serving as a guardian to the class of plaintiffs rather than the traditional neutral overseer.

F. What is a structural insurance of fairness?  Is it merely unconflicted representation?  We’ll look at this in the cases to come who seem to interpret it to be unconflicted representation.  That in and of itself will prove to be a difficult concept to pin down.

G. Who could have represented the futures in this case?

i. Appoint them some counsel.

ii. But is that enough?  No—you have to empower the futures to say “no.”  And that means giving them the ability to stop the present inventory plaintiffs from settling.

iii. If the people who want to say yes can’t settle without the futures, this gives the futures power to get what they want without having to threaten to go to trial (which they can’t effectively do at the time).

Continued on February 7, 2008 – Day 2 on Stephenson, Day 1 on Uhl, and Day 1 on Choice of Law

II. Stephenson v. Dow Chemical Co. (p 93, 2d Cir. 2001, Temporal Class Conflicts—Agent Orange Case):

A. BACKGROUND:  In 1984, a class of veterans exposed to Agent Orange during Vietnam was certified for settlement of Agent Orange litigation.  Plaintiffs with manifest injuries were classed together with plaintiffs without manifest injuries.  Under district Judge Weinstein’s leadership, a cut-off date was included for settlement payouts—1994.  Anyone reporting injuries after 1994 would be bound by the prior settlement and entitled to no compensation.  The class was appealed and the certification was affirmed.  Later, plaintiffs who had injuries manifest after the settlement but before 1994 tried to bring suit and were held to be barred by the settlement.  In this case, two veterans who had Agent Orange-type injuries appear after 1994 (in 1996 and 1998) now bring suit challenging the application of res judicata to their claims, arguing that they were not parties to the 1984 settlement in light of Amchem and Ortiz.

B. ISSUE:  Does the new articulation of the class action due process requirements in Amchem and Ortiz effectively invalidate the certification of the 1984 settlement class and allow post-1994 injury claims to be brought?

C. HOLDING:  Yes—the court points to a conflict between plaintiffs injured before 1994 and those injured after, holding that this makes adequate representation impossible as in Amchem and thus res judicata can not bar these post 1994 claims.

D. DISCUSSION:

i. The court ignores the fact that present and future manifestation plaintiffs were lumped together in this class (just as in Amchem), instead focusing on the divide between the future manifestation plaintiffs before and after 1994.

ii. However, that distinction is the same as the one in Uhl that is allowed!  Ex ante, at the time of settlement, these people were in the same boat sharing the same risk and uncertainty about when their injuries would manifest, if at all.  As a result, at the time of settlement there was no conflict among these groups!  Only ex post does this conflict develop, and thus it is odd that the court focuses so heavily on it here.

iii. Also, is this fair to the corporate defendants?  They’ve had peace for so long—after surviving rigorous appeals—and now we’re going to take it away from them?

iv. Does Stephenson follow from Amchem?

a. Miller—“You give children toys and children play with toys until they break the toys.”  So it is with lawyers and Amchem.

b. Are we ok with going back and revisiting this?

1. If not, is it because we don’t want the corporation forced to go through it again, or is it because we have faith in this negotiation.

2. Stephens got a benefit here!  He got a lottery ticket that if he manifested, it would be within 10 years, and he lost.  Now he’s trying to play again—at the expense of peace for the corporation.

c. Were all these futures in the same position in 1984?  Their exposure was likely vastly different and perhaps they should have been subclassed on these grounds—but the court doesn’t get into this at all.  Likely, this is because the subgroups would be so diffuse and numerous as to bring the predominance requirement into question.

v. Are we barring capped/limited settlements in this decision?  That will destroy mass tort settlements—there is always going to be an outlyer no matter how far we extend the class payout.  

vi. This was a hugely important case because it would destroy the possibility of settlement peace for institutional clients.  Everyone was watching this case when it went up to the Supreme Court and it got a useless 4-4 summary affirmation with no precedential or guiding effect.

vii. Of course there is a manifest conflict in 1994, but was it there in 1984?  If we require settlements to avoid the ex ante conflict in 1994, we will never get settlements anymore.

viii. In the end, this was a political case—Weinstein wanted these companies who profited off of the war to have to pay the young guys that went out there and fought it.  It was a coerced settlement in a real sense—Weinstein made the company settle.  Should this context adjust the thinking about adequacy?

ix. Continued on February 7, 2008:

x. It was determined at the fairness hearing and affirmed on appeal that $200 million was an appropriate amount to settle these claims.  History will probably show that this was an overly generous amount.

a. All those who opted out of the settlement all lost on summary judgment.

b. However, how should this $200 million have been distributed?  A whole different part of the aggregate litigation calculus is plaintiff vs. plaintiff in allocating the settlement.

1. We could have just divided the amount up equally among all the plaintiffs in 1985.

2. We could have bought a long-term annuity to stretch the money out to 2035 if we wanted to.

3. Instead, they bought a 10-year note that was a combination of insurance and an annuity.

xi. The consequence of the settlement being deemed fair is that all the claims terminate.  This is a necessary consequence or no defendant would ever settle—no one wants to agree to pay $200 million today and then pay $200 million again in ten years.

xii. So what is the issue in Stephenson?  A claim that the ten year note was an impermissible way to divide the settlement.

a. We had a nice discussion last time about whether or not a 10 year note was as good as a 30 year note or any other means of distribution—however does the Constitution draw a line between these possible means of allocation?

b. Do we want the Constitutional principle to be that all possible members can be paid out at any indefinite time in the future?  Isacharoff says no—that would be insane.  Isacharoff doesn’t think this is what the Second Circuit is saying.

xiii. But here (in Isacharoff’s view) is the problem with the 2nd Cir.’s Stephenson ruling:

a. This judgment isn’t an attack on the $200 million settlement amount; rather, Judge Parker sattacks the means of distribution.

b. Poiting at the ten year limitation, Parker paints this as an indication that there was inadequate representation at the time of settlement of the > 10 year plaintiffs.

c. This is bad news for Dow because it means that the claims of these > 10 year manifestation plaintiffs did not terminate and these groups are not bound by the earlier settlement.

d. Were the > 10 year plaintiffs so inadequately represented as to vitiate any potential peace that Dow bought in 1984? 

xiv. Can we, from an ex ante perspective, say that the possible existence of a > 10 year group of plaintiffs itself destroys the possibility of a permanent settlement?  The 2nd Cir. seems to say yes—but does this make any sense?

xv. Miller contests this—denying the defendants permanent peace doesn’t torpedo settlement!  It just torpedos permanent, indefinite settlement.  This will limit plaintiffs/defendants to time-limited settlements and time-limited peace.  Does this mean no settlement?  Of course not!  It just means settlements of reduced amounts.

a. Miller sees this decision (in an admittedly cynical light) as the 2nd Cir. getting back at Jack Weinstein.

xvi. Keep in mind that the plaintiffs attorneys get paid off the top—they are indifferent as to whether the payout is extended 10 years, 20 years, or 30 years.

xvii. No matter what distribution is selected, an intra-class allocation is being made.

III. Uhl v. Thoroughbred Technology and Telecommunications, Inc. (T-Cubed) (p 102, 7th Cir. 2002, Shared Temporal Uncertainty Does Not Create Class Conflict—Fiber Optic Cable Case):

A. BACKGROUND:  T-Cubed bought the rights to install fiber optic cable along railroad tracks.  A class of land owners owning land on either side of the railroad tracks at issue is formed for settlement purposes.  However, T-Cubed will only install cable on one side of the tracks or the other, and that decision has yet to be made.  As a result, the settlement is subdivided into remedies for the “cable side” and “non-cable side” plaintiffs.  Intervenor Cathy Mason challenges the class certification.

B. ISSUE:  Do these “cable side” and “non-cable side” distinctions create a conflict barring certification of this class?

C. HOLDING:  No, ex ante these plaintiffs are all in the same class—none of them know if they will be cable side or non-cable side and thus their interests are aligned in creating a fair settlement for both groups.

D. DISCUSSION:

i. Why was this shared uncertainty ok in this case but not in Stephenson?

ii. Uhl is not as binary as it may first appear:

a. In the west, there just weren’t good records as to the land owned by the railroad.

b. As a result, there were lots of different types of claims involved here based on they type of deed, or easement, or adverse possession history, etc.

c. Well a complicated agreement based on that diversity failed.

d. Here, instead we assume everyone owns the land in the same way and we treat them all alike—we dummy up an action to procure a settlement and put an end to future disputes.

iii. This decision is really rolling back a little of Amchem—limiting it to ex ante class conflicts rather than both ex ante and ex post conflicts (as Stephenson seems to interpret).

iv. Now we’re back to “structural insurance of fairness” as Amchem requires—what can we read from this language?  What constitutes an indicia of fairness or of unfairness?

v. If we allow the ex post review of Stephenson, each and every structured settlement will require a due process analysis after the agreement—allowing entrepeneureal people to come forward and argue that they stand in for a subgroup that wasn’t represented.

vi. Here, the 7th Cir. says no—if you want to say you weren’t represented, there has to have been a distinction in the beginning that produced a conflict and inadqueate representation.

vii. Important Topics from Amchem, Stephenson, and Uhl:

a. Attorney conflict—if, from the beginning, my lawyer is contractually required to represent a conflicting class, then I’m not being represented.  This is the problem with the ex ante class differences and lack of subclassing in Amchem.

1. Another attorney conflict would arise if the same lawyer represents the class and a subgroup of the class—for example, if the subgroup is going to get a private “bonus settlement” contingent on settlement of the entire class.  Obviously we don’t want the same attorney representing both groups.

2. If we read Rule 23(a)(3)-(4) as referencing the class counsel rather than the class representetive—who has really just become a figurehead.  However, there has to be some area beyond attorney conflict that can raise these due process 

b. Rational Relation—do we want the allocation of the settlement to bear some rational relation to the harm?  What if the Uhl distribution will pay out 99% to those without the cable and only 1% to those with the cable?

1. Once we get to step two, do we want to require both (or all) groups to have their own representetive in the allocation negotiation?

2. Maybe—but do we think this is a due process requirement?  After all, what negotiation leverage would they have?  Neither group could scuttle the settlement, so how could they every negotiate to a conclusion?

3. In the end what do we care about?

· We want transparency about how the distribution was reached.

· We want the distribution related to the merits of the claims.

· We want the distribution to be reasonable

4. Even in this case where the division could have been 60/40 or 90/10 or anywhere inbetween, we want to see how the distribution of e.g. 65/35 was reached and why that is being put forward as the reasonable amount.

c. Given these transparency/reasonableness inquiries, it begins to look very much like review of an administrative decision.  Do we need to continue adversarial representation in order to satisfy this sort of administrative transparent/reasonable decision process?

Choice of Law

IV. Phillips v. Shutts part II (p 106, SCOTUS 1985, Class Action Choice of Law):

A. BACKGROUND:  As in the original part, a class of lease holders brought suit for interest.  The class sought to bring all the actions in Kansas.  Jurisdiction in Kansas was found to be satisfied (part I), but the Kansas Supreme Court’s choice of law analysis remained to be addressed.

B. ISSUE:  Is the application of Kansas law to all these claims (only 1% of the money at issue goes to Kansas plaintiffs who make up on 3% of the class members) appropriate here?

C. HOLDING:  No—the Kansas courts test finding the class action itself to be a reason to apply Kansas law in the absence of “compelling reasons” not to apply Kansas law, was improper.  Rather, the analysis should focus on whether a true conflict of laws exists and whether Kansas has a “significant aggregation of contacts” to the claims to create “state interests.” 

D. DISCUSSION:

i. Note that on remand the Kansas court found that there was not a true conflict—that there was no material difference between the laws at issue.  On that basis, SCOTUS approved the application of Kansas law in Sun Oil v. Wortman.

ii. We come out of Shutts part I learning that full-blow plaintiff-side due process isn’t required—making the class action feasible.  This might seem pretty pro class action.  Then you run smack into part II stating that everyone’s claims have to be litigated under the law of a related state—here, this means that the court would have to adjudicate 11 different claims under 11 different laws (or, in some cases, 50 and 50).

iii. Doesn’t part II of Shutts necessarily turn multi-state class actions into unmanageable constructs just because of the complexity of multi-state laws?  Are we now required to create state sub classes?

iv. Is part II bad for class actions—or was the goal just to get states to do exactly what the Kansas court did on remand and claim (with a wink and a nod) that the laws were basically the same and no true conflict existed?

v. In part I, Rehnquist and the Court is willing to allow for a relaxed standard in the class action context.  Why aren’t they willing to do that here?  Are we not willing to relax the notion of State sovereignty and independent State courts?

vi. How are we supposed to deal with national / multi-state class actions?  Separate representetives for each state sub class?  Separate representetives at the allocation stage, or from the beginning?

vii. Here, the plaintiffs wanted to file in Kansas because the statute of limitations was longest!  Otherwise, many claims would have been barred.

a. In Sun Oil, Scalia found that statutes of limitations at English common law were determined based on the forum not based on the site of the incident (a variant on the substance/procedure distinction).

viii. Continued February 11, 2008

ix. We talked before about whether or not the mechanics of trial for class actions really matters—

a. It was argued that we shouldn’t worry too much because they all settle, but that’s not really fair!

b. About 99% are resolved before trial, but not all as a result of settlement—some are dismissed!

c. Additionally, the value of the settlement depends heavily on how these actions are set up. 

x. Recall from Shutts, by adopting Kansas law we created value where there was none—the suits were otherwise barred by the statute of limitations!

a. Why should the lowest common denominator set the policy?  

b. What if some state had set the statute of limitations for 100 years?  All of a sudden people would bring 98 year old claims from all over—should this be ok?

c. Keaton v. Hustler is the same issue in the individual context—she sued in New Hampshire and invoked their definition of prurient materials!  It isn’t only a class action problem—though Shutts accentuates the problem in the class action context.

d. The most important part of Shutts part I is this adjustment of the value of claims based on where you sue.

xi. Two interesting parts picked up and continued from last time:

xii. Bootstrapping:  The court seems to use this term to refer to changing the substantive law in order to allow/facilitate certification of the class—the idea that we can mold the substantive law in order to facilitate the class action procedure.  The Shutts court looks down on this—common issues of law and fact should be existing not created.

a. If we accept this premise that procedure should not dictate substance, then it is very hard to accept the end result in Sun Oil.

xiii. Second, on page 109, what is the court’s concern with the application of Kansas law to everyone?  The court does not say that constitution requires looking to a particular law.  Rather, the court says that the due process concern is that the choice of Kansas law should not be either arbitrary or unfair.

a. What does it mean to be “arbitrary or unfair”?

b. Is the application of Kansas interest rates to claims from Oklahoma “arbitrary or unfair”?

c. The court focuses on the expectations of the parties—but what were the expectations in this case?  Whose expectations do we care about?

d. Here, we don’t really care about the plaintiffs—if they don’t like the selection of the Kansas forum and Kansas law, they can opt out.  However, the defendant can’t opt out.

e. Thus, we’re really talking about the expectations of the defendant.  But why are those of constitutional concern?

1. The defendant bought the rights to the land with a certain understanding of what it was worth—including an understanding of potential liability (investment backed expectations)!

2. Does this sound familiar?  It’s Justice Harlan’s concurrence in Hanah v. Palmer—“procedure” is the law that comes into play once you are into litigation while “substance” is the law that influenced your behavior ex ante.

f. Thus one way of interpreting Shutts is to say that there should not be any expectations imposed that could not be anticipated ex ante.

xiv. Imagine if we had all Oklahoma residents and events with just a single Kansas resident—would it be reasonable to apply Kansas statute of limitations and interest rates in such a case?

xv. Shutts recreates the Black & White Taxi Cab shopping for law via forum shopping problem that Erie sought to remedy—there shouldn’t be a different outcome for the same parties and the same conduct based solely on where the action was filed.  However, Shutts opens the door to filing these classactions almost anywhere.

a. Does it?  Isn’t it a reasonable expectation for us all to hold that we will be held liable for our behavior based on the location where that behavior occurred?

xvi. It isn’t just a matter of acting against defendants contrary to their expectations—it’s a matter of denying states the right to effectively regulate conduct.  None of these Oklahoma or Texas statutes on interest liability (or statutes of limitations) matter if we just allow plaintiffs to select the most favorable laws in Kansas.

V. Rhone-Poulenc part II (p 111, 7th Cir. 1995, Class Action Choice of Law):

A. BACKGROUND:  In addition to seeing certification as an unjust inducement to settle, Posner focuses now on the problems of choice of law as a second ground not to certify.

B. ISSUE:  Could a uniform standard of negligence/tort law be applied in this case?

C. HOLDING:  No!  The 50 states would be very unlikely to treat this novel theory of negligence liability the same way—severely complicating any class, contributing to the refusal to certify such a class.

D. DISCUSSION:

i. If a uniform adaptation of a single legal doctrine were likely, we wouldn’t have the Erie decision (says the court).

ii. “The common law is not a brooding omnipresence in the sky, but the articulate voice of some sovereign or quasi sovereign that can be identified.” (Holmes) – “The voices of the quasi-sovereigns that are the states of the United States sing negligence with a different pitch.” (Posner in deciding this case).

iii. States differ as to the importance of forseeability in the negligence analysis—a key component to the “serendipity” theory of liability advanced by plaintiffs (you were negligent in not protecting against Hepatitis B, therefore you are guilty for not protecting against AIDS too because the same measures would have protected against both).

iv. Here, the court points to the different states different responses to this novel (“sereptitious”) theory of liability as asecond reason not to certify the class.  Recall that the plaintiffs sought to find defendants liable for spreading AIDS because of their negligent failure to stop the spread of Hep B as stopping Hep B would have also stopped AIDS.

v. Suppose 49 states have previously rejected the serendipity theory of liability, but Illinois has embraced it.  What law should apply then?

a. States as laboratories of democracies—we want to allow good ideas to be adopted and grow in strength and popularity among the states, but in this case this runs contrary to protecting the defendants from being held liable for actions in all 50 states because of the adoption by one state.

vi. Doesn’t offensive collateral estoppel create this same problem even outside of the class action context?

a. Not necessarily, Parklane Hoisery allows a defense to collateral estoppel where a different standard of law was applied.

VI. In the Matter of Bridgestone/Firestone, Inc. Tires Products Liability Litigation (Bridgestone/Firestone I) (p 116, 7th Cir. 2002, Class Action Choice of Law):

A. BACKGROUND:  District Court certified two nationwide classes—one including three million Ford Explorer owners and the second including the owners of 60 million Firestone tires.  The district court found that Indiana choice of law rules pointed to adopting the law from the defendants’ headquarters/place of business—in this case, Michigan for the Ford class and Tennessee for the Firestone class.

B. ISSUE:  Is this application of Michigan and Tennessee law to these nationwide classes appropriate?

C. HOLDING:  No—Indiana would never have adopted such a rule to apply Michigan or Tennessee law to a single Indiana injury.  Therefore such an application here is hypocrtical and contrary to the past application of Indiana law.

D. DISCUSSION:

i. Easterbrook assumes that the plaintiffis actually injured (those whose tires failed or whose vehicles rolled over) will opt out of the class to sue individually and thus ignores them in favor of the “financial only” plaintiffs.

ii. Judge Easterbrook also attacks these plaintiffs’ theory of liability as creating distorted incentive effects—forcing corporations to pay out more in liability than the flaw was actually worth.

a. However, this assumes that the “worth” of the flaw is only the physical damage produced and not the financial harm described by these plaintiffs.

b. If this financial harm is true harm, then it is part of the “worth” of that flaw too and thus this theory of liability actual corrects the incentives from underdetterence to proper deterrence.

iii. The district court in Indiana decided that Indiana choice of law pointed to application of the choice of law where the critical decisionmaking took place—Michigan for the Ford Explorer class and Tenessee for the Firestone class.  

a. With respect to the Shutts challenge, it can’t possibly defeat Ford Motor’s expectation to be held liable under the law of its state of incorporation—thus this can’t be arbitrary or unfair.

iv. What does the ALI say about this?  See p 115, section 2.05 in the ALI supplement.  It’s a gutless punting of the issue.

v. While certification was overturned here, the cases did eventually settle as a nationwide settlement class in Texas.  Why?  Because the plaintiffs went back after this and brought 50 state-wide actions which the defendant hated!  

February 11, 2008 – Choice of Law continued

I. In re Domestic Air Transportation Antitrust Litigation (p 122, N.D. Ga. 1991, Class action superiority—is a class action either less fair or less efficient?):

A. BACKGROUND:  Plaintiffs alleged the major airlines engaged in a conspiracy not to compete with regard to the pricing of flights in and out of their respective “hub” airports.

B. ISSUE:  Is the class action the superior method for “the fair and adjudication of the controversy” under Rule 23(b)(3)?

C. HOLDING:  Yes—the key test (in this case) is whether resolution through a class action would be either less fair or less efficient, and here a class action would be neither.

D. DISCUSSION:

i. Complex / difficult does not equate to unmanageable.  Those difficulties must make the action less fair/efficient.

ii. Here, the court declares that class action is the only fair method of resolution.  Is this true?

iii. Individual calculation of damages is not held to be an insurmountable difficulty, and therefore the action is not unmanageable.

iv. Once this was certified, everyone who had every been on an airplane go coupons for a discount on air travel—but only if used to buy a ticket at the airport on certain days during certain times.  Thus, one of the most useless remedies ever.  In order to get money, you had to present all of your records going back ten years (which of course no one really had).

II. Hilao v. Estate of Marcos (p 125, 9th Cir. 1996, Class Action Superiority—Manageability Issues and Statistical Sampling/Approximation):

A. BACKGROUND:  Philippine nationals brought suit against the estate of former dictator Ferdinand Marcos alleging torture, summary execution, and “disappearance” under his regime between 1972 and 1986.  In all, 10,059 claims were received, 518 were facially invalid, leaving 9,541 claims.  It was determined that 137 randomly selected claims could represent these with 95% confidence.  A special master took deposition for 137 claimants, found 6 invalid, and calculated damages for the rest to create average damage amounts for torture victims, execution victims, and disappearance victims.  The jury was then informed of these average damage amounts and the evidence of the 137 claims.  Jury found 2 invalid and deviated in the recommended damages in 46 cases.  Judge based payment for the rest of the class on the average amounts.  Only those 2 claims found invalid by the jury (and the 518 found facially invalid) received nothing.

B. ISSUE:  Was the defendant’s due process protection violated through this statistical sampling calculation of damages?

C. HOLDING:  Due process changes with the circumstances (does it?) and the nature of this case demands an unorthodox method.  Here, the interests of the plaintiffs and the judiciary in using this sampling method outweigh the defendant’s interest.

D. DISCUSSION:

i. Is this balancing of interests a good test for due process concerns and statistical calculation of damages?

ii. Dissent finds that “general proof will not suffice to prove individual damages”—causation and damages must be found individually.  In the dissent’s view, if these things can’t be shown individually, then the clas is unmanageable and should never have been certified.

iii. This is the companion to the Semeno grid-settlement case that was struck down—here, however, statistical sampling/averaging of damages was allowed.

iv. Why was 5% of the compensation taken away from the compensation for the rest of the class when the jury found only 2 claims of 137 invalid rather than the special master’s 6?  

v. This was rough justice—everyone got something and something somewhat related to their injury.  It also provides some horizontal equity—if brought individually, the recovery would have gone only to those who filed earlier (until the estate was exhausted).

vi. However, it creates some horizontal inequity too—5% of the people may have had invalid claims but still get paid out.  This creates incentive to join every possible class in the future (e.g. next 30-person bus accident has 50 people who were ‘on the bus’ by the time the police arrive).

vii. Is this a natural result of 23(b)(3) class actions?  If you claim that common issues predominate, then perhaps you open yourself up to this mass resolution.  This might be particularly relevant here where the plaintiffs all opted into the class.

viii. It does ignore the individual aspects of the plaintiffs and the defendant—the day in court is being destroyed.  This wasn’t really a “trial” at all—sure, they brought a jury in at the end but that was really just paint splattered onto the wall to make it look like a real trial.

ix. It really is just a distribution of how much the estate had—the aggregate amount is much less than a jury would have awarded had these very sympathetic cases come before them one by one.

x. This is also a tricky case because the defendant chose not to participate in the 137 depositions, instead essentially defaulting.

xi. This is the most far-out case—this is as far as it goes.  The defendant’s couldn’t challenge and it was an extreme case in the extreme 9th Circuit. 

xii. Continued on February 14, 2008:

xiii. Do we really have predominance here?

a. These people were all harmed as a result of independent acts.  Yes, the acts may have been masterminded by the same dictator and carried out by the same regime—but these were really individual wrongs.

b. Why, then, was this class certified—what are the common questions of fact or law that predominate over individual questions?

xiv. We also have a Rules Enabling Act issue—the procedure here is changing the substantive law.  This is bootstrapping again—altering the substantive law to facilitate the class.

xv. What is really accomplished here is a simulated settlement.  Say 60% would be victorious at trial individually.  What this method does is essentially pay everyone 60% of what they deserve rather than paying 60% of plaintiffs 100% and 40% nothing.

February 14, 2008 – Hilao and Klay continued; Introduction to a new part of the course – What is at stake?

I. Klay v. Humana, Inc. (p 134, 11th Cir. 2004, Example of Thorough Certification Analysis—HMO and RICO litigation):

A. BACKGROUND:  Class of doctors brought a class action for RICO violations and breach of contract claims against HMO managed care providers for systematically underpaying the doctors.  The district court certified a class for the RICO violations and for the state breach of contract claims.

B. ISSUE:  Are these valid classes?

C. HOLDING:  The RICO violations are valid, but the state breach of contract claims are not.  Proving the pattern of behavior will not show individual reliance/causation/damages in the contract cases therefore shared issues do not predominate.  However, in the RICO claims, the pattern/conspiracy is the basis for liability and thus common issues do predominate.

D. DISCUSSION:

i. This is touted as a good example of “certification analysis procedure” that puts aside the merits of the claim and focuses instead on the predominance / superiority tests.

ii. Does the solomonic dichotomy here (RICO claims ok, contract claims not) make sense?  Is there a good distinction between the two provided by the court?

a. I like the distinction the court draws between the nature of the claims—the pattern of the defendants’ behavior is the “gravamen” of the RICO claim (particularly the conspiracy to violate RICO claim) while the individual circumstances are far more important to the contract claims.

b. The court distinguishes this case from Avis and Motel 6 discrimination claims—in those claims, the individual discrimination was at issue (not the pattern of behavior).

c. Miller doesn’t like to see RICO used this way at all—it’s supposed to be attacking mobsters, not HMOs!  However, this sort of use of RICO has become pretty common (despite Miller’s dislikes).

d. This view of RICO as more focused on the defendants’ behavior makes it sound like more of a strict liability offense—there were two racketeering acts (mail fraud) and they were in furtherance of the same enterprise (regardless of how the plaintiffs were affected).

iii. Do we buy this distinction between RICO claims and the discrimination claims of Avis / Motel 6 (or even the contract claims here)?

a. Was it just poor pleading?  The plaintiffs in Avis and Motel 6 tried to plead a corporate pattern and practice of discrimination claim.  The Avis pleading was stronger, but still failed.  Why?

b. The court uses the addition/subtraction test for predominance—if plaintiffs could be added or subtracted from the class without significantly altering the substance of the claim, then predominance is satisfied.

c. However, shouldn’t Avis and Motel 6 have satisfied this test?

iv. What about the contract claims?

a. The court acknowledges that breach is a common concept—but he doesn’t find it to be the predominant issue.  Rather, there is more focus on individual reliance by the plaintiffs and the court seems to see these as predominant in the contract claims but not the RICO claim.

b. Judge Tjoflat indicates that “the circumstantial evidence that can be used to show reliance is common to the whole class” with respect to the RICO claims—but why isn’t this evidence common to the class in the contract claims?  Are the different contracts signed by the doctors really dispositive of this “common class-wide” reliance?  Evidence that the HMOs breached through a system seems to be common in both claims.

c. Tjoflat says that “the facts that the defendants conspired to underpay doctors, and that they programmed their computer systems to frequently do so in a vareity of ways, do nothing to establish that any individual doctor was underpaid on any particular occasion.”  Why is this true for the contract claims but not the RICO claims?  Is this a focus on the individualized nature of damages rather than reliance?  Do individualized damages play a larger role in the contract claims than in the RICO claims?

v. Suppose the court had refused to certify anything—then we’re in the Bridgstone/Firestone state by state action scenario with no federal MDL centralization.

vi. However, if instead the RICO action is certified, even if the defendant defeats the class, then the defendant may still face the state by state contract claims.  As a result, keeping the RICO claim alive allows the MDL judge to keep some control over promoting settlement—something that would have been destroyed had the class been completely decertified (w.r.t. all claims).  

II. Transitioning to a new focus:  What is at stake?

A. We’ve covered the basics of class actions—the most common form of aggregate litigation.

B. However, what is really at stake in making decisions about aggregate litigation?  What sort of exceptions to due process and other principles are we willing to allow in order to facilitate these aggregate cases?

C. Issacharoff’s “the most important case you’ve probably never heard of”:

D. Brown v. Ticor Title Insurance Co. (p 164, 9th Cir. 1992, Monetary relief cannot be foreclosed by mandatory class actions—the Shutts minima must be satisfied to close out non-injunctive remedies):

i. BACKGROUND:  FTC brought a class action under 23(b)(1) and (b)(2) alleging Ticor violated antitrust laws.  This action resulted in a settlement for injunctive relief.  Individuals now try to bring a suit for monetary damages (that couldn’t be brought under the (b)(2) action) arising from the same antitrust violations.  Ticor argues the plaintiffs are bound by res judicata from the settlement of the first action.

ii. ISSUE:  Can the mandatory (no opt-out option) injunctive class settlement bar the class members from now bringing a class action for monetary damages?

iii. HOLDING:  No—to preclude class members from bringing future damage awards, the class members must be allowed the opt-out option required by Shutts (and probably the other minima required by Shutts).

iv. DISCUSSION:

a. Reading the cert. improvidently granted opinion from SCOTUS (issued after already granting cert.), Issacharoff can’t tell at all why the Court refused to decide this issue—it’s completely baffling.

b. Recall the footnote from Shutts that the opinion applies to aggregate matters that are “wholy or predominantly for money damages.”  What about aggregate actions that are not predominantly for money damages?

c. We assumed since Shutts, that if you got your notice and you stayed in and it went to a judgment or a settlement, then you were properly a party to that settlement/judgment and you are bound by it (and the Stephenson flaw wasn’t present).  But then SCOTUS gave the Amchem decision and seemed to through that certainty out the window.

d. Well, what if the due process concerns of Shutts apply only to class actions for individual damages.  In the event of an entity class, perhaps these due process minima don’t even apply, creating, effectively, a mandatory class.

e. This settlement is for injunctive relief and injunctive relief only.  Here is the problem:

1. Res judicata is sometimes understood as a means of preventing the evil “claims splitting”—you can’t sue for the damage to your car one day and then sue for the damage to you the next day.  You’ve got to bring them all together or forget it.

2. How do we know what can’t be split?  Is it “transactionally related”—that’s the test.

f. So now, these individuals come and say that Ticor didn’t just rip off the FTC, but it also ripped them off as individuals.

1. Ticor, quite rightly, says too bad!  You sued as part of a class and now you’re bound!

g. Why shouldn’t the plaintiff’s be bound by the FTC action?

1. For one, they didn’t have the option to opt out.  But why do we care about that?

· That opt-out requirement came out of Shutts, but that was limited only to money damages cases and this was a case for injunctive relief!

· Should we allow their damages claims to be closed out by way of an injunctive relief suit from which they couldn’t opt out?  If so, it seems silly to require opt out in the damages suits as we accomplish the same (or perhaps a worse) effect here.

· To do otherwise gives the plaintiffs a second bite at the apple—if we don’t bar them here, then they can use this tactical asymmetry to get damages based on their injunctive victory.  Moreover, had they lost the injunctive action, if we don’t let res judicata apply, they could try again for monetary relief.  Is this fair?  This is the same concern we had in Parklane Hoisery.

h. Issacharoff sees Ticor as a critical case—if it had come out differently, these plaintiffs would have been barred by Ticor settling with the FTC!  The opposite outcome would have been terrible.  This is an appsolutely crucial line of distinction to draw.

i. Do we think all three Shutts minima have to be met in order to bar future damage claims?

j. If you are going to take away people’s divisible claims, you have to satisfy Shutts.  The indivisible interests can still be represented by agencies like the FTC without satisfying Shutts (as here), but the divisible interest can then still be brought.

v. So Ticor addresses res judicata when injuncitve actions are brought by government/public entities—but what about when the first action is brought by a private entity?

III. Res Judicata Effects of Private Actions:  The private actor side of the public entity Ticor case.

A. A number of children are involved in a plane crash.  They all survive; however, doctors recommend that they undergo psychological and medical monitoring follow up.  Are those costs compensable (even though no damage is immediately apparent)?  In some jurisdictions such medical monitoring costs are compensable.

i. Three years later, one of these children manifest a medical/psychiatric injury.  Can that child sue again for this injury?

ii. The first action was all the children v. Korean Airlines and they won and got this medical monitoring award—does that preclude suing for awards when the injuries actually manifest?

iii. Does it make a difference if the first case is a single action?  A class action?  A (b)(3) class?  A (b)(2) class?

a. No matter what, the suit is  going to be for money—you can’t get medical monitoring without money!   Won’t we have money damages in the first case and money damages in the second case?

b. For that matter, don’t all injunctions cost money?  Why differentiate injunctive relief and monetary relief suits at all?

February 19, 2008 – Ticor Day 2; Arch and Allison Day 1

I. Brown v. Ticor Title Insurance Co. (p 164, 9th Cir. 1992, Monetary relief can not be foreclosed by mandatory class actions—the Shutts minima must be satisfied to close out non-injunctive remedies): continued from last time

A. DISCUSSION: continued

II. Arch v. American Tobacco Co. (p 169, E.D. Pa. 1997, Medical monitoring can be injunctive relief when it does not include treatment and when it is managed by the court—i.e. not paid directly to the plaintiffs):

A. BACKGROUND:  After the national class was decertified, plaintiffs brought a state class action under 23(b)(2) on behalf of all Pennsylvania smokers (those who started smoking before 1962 and before the age of 19).  Plaintiffs requested that the court set up a court-supervised fund to provide for medical monitoring, treatment of smoking related diseases, and smoking cessation plans.  Defendants argued this relief was monetary in nature and thus challenged the certificaiton under 23(b)(2).

B. ISSUE:  Is a claim for medical monitoring injunctive (equitable) in nature and thus appropriate to a 23(b)(2) class action?

C. HOLDING:  Medical monitoring—when delivered through a court-supervised fund—can be equitable in nature, but here the requests for treatment and smoking cessation programs are not injunctive and predominate over the injunctive monitoring claims making a 23(b)(2) certificaiton inappropriate.

D. DISCUSSION:

i. Traditionally, tort penalties serve the roles of compensation or deterrence (or both).  However, medical monitoring doesn’t fit well in either of these traditional categories.  The harm has yet to manifest, making it difficult to put this into either box.

ii. Were these requested remedies really “compensation”?  Were they instead better categorized as “remedial”?  Does this solve the legal remedy vs. equitable remedy question?

iii. What’s the effect of this decision?

a. It allows the most basic form of medical monitoring claims (that not containing treatment provisions) to be brought as a 23(b)(2) suit.

b. This leaves open the option to bring a later individual or 23(b)(3) suit for monetary damages in addition to the monitoring.

c. As a result, we can monitor as quickly as possible (as desired), while still waiting to bring the claim for treatment of the actual harm at a later time when more reliable data might be available.

d. However, this result relies on the Ticor case outcome.

iv. Do we want to allow people to game the system this way?  It is capitalizing on a procedural distinction (flaw?) to get around res judicata with respect to medical monitoring.  Do we want to allow this?

a. As above, monitoring is most effective when it starts early while treatment rewards are most effective when more information is available.  These concerns do support allowing such manipulation.

b. But isn’t this the tail wagging the dog (or the behemoth)?  We’re using the procedural rule to change substantive rights—something not allowed by the enabling act.

v. Is this like Ticor?

a. In Ticor we had a public entity bringing the (b)(2) action and potentially barring the later individual claims.  We saw that as a problem in large part because individuals couldn’t become involved in the action by the public entity.

b. To create the same notion here, we need to push hard at the entiy theory of class actions and say that these medical monitoring claims belong to the entity not the individual—no one has these claims except probabalistically.  Thus we have the private entity in this case bringing a (b)(2) action for medical monitoring (a need common to all members of the entity) while leaving open the door for individual compensatory suits or even a (b)(3) action.

vi. Why did the plaintiffs want to create a fund for smoking cessation programs here?

a. Contingent fees!  By creating a pool of money, the attorneys can get their 33%.

b. If all we set up is a system of chest x-rays, it is very difficult for attorneys to take every third x-ray.

c. Keep in mind that without these incentives for attorneys, these suits don’t happen.

vii. The court cites Spiegel’s opinion in the Day case (dealing with enriched uranium leakage from a power plant).

a. This judge in the Southern District of Ohio eventually certified the class under 23(b)(1)(A) under a simple theory:

b. We need to clean up the mess, and there can only be one clean up—not sixteen different conflicting clean up orders.

c. The plan was to clean up the land and provide medical monitoring to the community.

d. Anyone who did later develop cancer was protected by contract and could jump out of the settlement and into the tort system to bring their own individual suits.

viii. How much did this opinion hinge on Pennsylvania state law?  Would the outcome have been very different given different state law on medical monitoring?  This raises some of the same potential choice of law problems we dealt with in Shutts part II (or at least it would have if it had not been decertified as a national class).

ix. Never forget the power of equity.  There used to be debate about whether orders of equity had res judicata effect because orders of equity were never final—they were always open to modification.  Perhaps this is the foundation on which we could achieve the same result we see in this case without capitalizing on the (b)(2) “loophole”.

x. We are preserving individual rights by denying individuals andy individual control.  That is the effect of cramming medical monitoring suits into the (b)(2) framework.

III. Allison v. Citgo Peteroleum Corp. (p 178, 5th Cir. 1998, Monetary relief is “Predominant” (an inappropriate for a 23(b)(2) action) unless it is merely incidental to the requested injunctive or declaratory relief):

A. BACKGROUND:  Plaintiffs alleged that Citgo had discriminated against blacks in hiring, promotion, etc.  Plaintiffs brought disparate treatment and systemic disparate impact (pattern and practice) claims under a mandatory 23(b)(2) class action.  As allowed by the 1991 Civil Rights Act, the plaintiffs requested compensatory and punative damages in addition to injunctive relief and back pay.  Defendant therefore challenged certification, arguing that monetary damages predominated and thus 23(b)(2) was inappropriate.

B. ISSUE:  Does claiming compensatory and punative monetary damages in a Title VII discrimination suit predominate over the paradigmatic injunctive claims rendering 23(b)(2) certification inappropriate?

C. HOLDING:  Adding claims for compensatory and punative damages (together with the 1991 addition of a jury trial right) makes Title VII claims inappropriate for 23(b)(2) certification.

D. DISCUSSION:

i. Adding these compensatory damages made the claims much more individualized.  Together with the addition of the jury trial requirement, this made these classically acceptable 23(b)(2) suits much less manageable and much less amenable to class treatment without the additional protections of a 23(b)(3) suit.

ii. It is very curious that the 1991 amendment creates some additional rights (compensation, jury trial), but makes it harder to bring a class action!  It is now harder to claim both these added benefits while still using the 23(b)(2) class action.

iii. The rulemakers certainly had civil rights actions in mind when they wrote the (b)(2) rule, but they also certainly had in mind the preservation of the historical equitable power of the courts.

iv. Why not adjudicate the practices as a class and leave the damages determination to individual suits?  What does the change to the Civil Rights Act have to do with the liability determination (as it only changes the available remedies)?

v. What monetary relief is “incidental” to the injunctive or declaratory relief?

a. Here, back pay is ok (flows from the defendant’s conduct in some objective way).

b. However, emotional harms wouldn’t be ok (they flow not only from the defendant’s conduct, but also from the plaintiff’s subjective reaction).

vi. Is “flows from” the liability to the class as a whole simply a way of allowing any damages that can be simply calculated by a computer?

vii. If the 23(b)(2) class just asks for the injunctive, then individuals could still bring a suit for individual damages.

a. Is this a satisfactory solution?  At least the injunction barring specific discriminatory practices is out there, but aren’t these suits really difficult to bring individually?

viii. Isn’t this a perverse result?  Why should employment discrimination suits fall on the (b)(3) presumption side when they are classic examples of the (b)(2) action?

ix. Can we really agree with this rule and then still allow back pay to slide through as “incidental” to the equitable relief?

x. “Prestidigitation” – Miller says there may be some prestidigitation going on here with the switch from “predominant” to “incidental.”  The argument about the full effect of the Shutts rule embodied in the Rule 23(b)(2) note is still open—after all, no one votes on the notes to the rules!

xi. Would Ticor, if brought into the 5th Circuit, allow you to bring a (b)(2) claim for the group injunction and back pay while still leaving open the door for individual suits for compensatory and punative damages?  Perhaps.

xii. If the plaintiffs brought this as though it were a pre-1991 action (that is, without the compensatory or punative damages) it would have worked alright, but would have left the attorneys with less reward.  Individual plaintiffs could have later brought suits for emotional distress using issue preclusion, but the first class attorney wouldn’t get a share of those verdicts.

xiii. Continued February 21, 2008:

February 21, 2008 – Allison Day 2, Ortiz Day 1

I. Ortiz v. Fibreboard Corp. (p 189, SCOTUS 1999, Requirements for Certifying a Limited Fund Mandatory Settlement Class Under 23(b)(1)(B)—must show fund is limited by more than the agreement of the parties and must allocate fund to class members by a process adressing any conflicting interests of the class members):

A. BACKGROUND:  Shortly before an appeal was to be heard regarding liability insurer’s coverage owed to Fibreboard for asbestos related claims, all parties agreed to a massive settlement to involve a comprehensive mandatory settlement class certified under 23(b)(1)(B).  The district court certified the class, the Fifth Circuit affirmed, reconsidered and affirmed again after Amchem, and now SCOTUS grants certiori to consider the objections raised to certification.

B. ISSUE:  What are the required conditions for certifying a mandatory settlement class on a limited fund theory under Rule 23(b)(1)(B)?

C. HOLDING:  Applicants for class certification must show that the fund is limited by more than mere agreement of the parties and must show that the fund was allocated to class members by a process addressing any conflicting interests of the class members

D. DISCUSSION:

i. Page 195, paragraph 2 focuses on one commonality of previous “limited fund” class actions—“that the totals of the aggregated liquidated claims and the fund available for satisfying them, set definitely at their maximums, demonstrate the inadequacy of the fund to pay all the claims.”  Here, the limited fund theory relied on arose from the possibility that the liability insurers could win on appeal, leaving a horrific shortfall for claimants.  However, it was also possible that Fibreboard would win on appeal and the fund may not be so limited.  Is a probabalistic chance of an insufficient limited fund sufficient to certify under 23(b)(1)(B)?

ii. FRCP Rule 23(b)(1)(B):  “Adjudications with respect to individual class members that, as a practical matter, would be dispositive of the interests of the other members not parties to the individual adjudications or would substantially impair or impede their ability to protect their interests.”

iii. We have a number of procedures carried over from the common law to deal with cases where aggregation is mandatory:

a. Previously, we’ve looked at cases where the nature of the claim required aggregation or where the nature of the injunctive remedy required aggregation.

b. Here, however, we are looking at a procedure to deal with cases where a remedy for one or more plaintiffs might come at the expense of another plaintiff (e.g. a limited fund case).  To farily adjudicate the multitude of claims in such a case, we need to deal with them simultaneously.

c. Interpleader is a classic example of necessary aggregation—you take the chattal of unknown ownership to the court (figuratively), you notify everyone who might be the owner, state that in the alternative you are the owner, and let the others fight it out.  You need closure as to all in order to assign the rights dispositively as to any individual.

1. The problem with interpleader is that it is not well-incentivized.  The finder of the lost cow doesn’t have a lot of incentive to notify all possible owners of the cow, instead he can just get rid of the problem by handing it over to the first person that claims the cow.

2. As a result, interpleader is not that frequently used.

d. Could we create a system of plaintiff interpleader?

1. A system allowing plaintiffs to hail the defendant into court stating that they want their money but know the defendant to have insufficient assets to cover all potential claims.

2. 23(b)(1)(B) serves a similar role (as does a bankruptcy proceeding).

iv. Why would anybody ever bring a (b)(1)(B) suit?  Why not each race to the courthouse and try to get your maximum payment before the defendant runs out?

a. Prior to Ortiz, you saw less than a dozen (b)(1)(B) suits because of the problem in the incentive structure.

b. It’s all well and good not to prejudice the late-comers, but if you are the first comer plaintiff then there is no reason to utilize this rule.

c. Two things happened to change this:

1. Class actions became more adventursome—reaching for “global peace” settlements.

2. Class actions became harder to fit into the (b)(3) model in mass harm cases—making (b)(1)(B) a more attractive option (no manageability/superiority or predominance constraints—only the 23(a) requirements and a showing that the defendant couldn’t satisfy all claims).

3. (b)(1)(B) was also a mandatory class with no notice or opt-out requirement—a very attractive option for “global peace” settlement.

v. Issacharoff notes that Souter’s strong point is not contact or familiarity with the outside world.  We see this problem play out on page 198 where Souter focuses on the tension between representative suits and the day-in-court ideal.  This is in stark contrast to Justice Breyer’s focus on the elephantine mess of asbestos litigation.

vi. This company only still survived because of the finding that the liability insurance coverage was open-ended—anyone who could trace the causality of their claim to pre-1959 would be covered by the insurance.  Sure, there were disputes about this, but insurance policies were still the only real asset that these companies had.

vii. Note that the liability of the insurers disappeared completely if the covered company went bankrupt and their liabilities and debts were discharged.  Thus the plaintiffs have a desperate interest in keeping the companies afloat so that the insurance companies have to pay.  The insurers know they will have to pay something someday, but to pay today they demand a discount.  Thus everybody wants to deal, but that deal will only come about if everyone is bound by it because these companies want to close this chapter in their books and move on.

viii. With all that in mind, was this underlying deal a good solution?

a. We had no individual participation and no requirement of notice or opt out—is this really the best that we could do?

b. There are easy problems with it—you can’t give people you represent now 50% more than you give claimants who develop down the road.  That’s obviously a conflict of interest problem.  But if we put that aside, how does it look?

c. It wasn’t really adversarial—it left Fibreboard paying only $10 million of $1.5 billion so that they could stay in business.  Is non-adversarial settlement the process we want to be signing off as for dealing with these problems?

d. Sure, we had private parties declaring that their fund was limited here and maybe we don’t want to let people do that as a general rule, but here there really is a legitimate basis to believe that this is, in fact, a limited fund.

e. However, we aren’t distributing all of this fund—Fibreboard keeps some of it!  Does this go against the motivations for (b)(1)(B)?  Aren’t we supposed to be worried about maximizing/fairly apportioning payment to plaintiffs?

1. Perhaps the plaintiffs were paying off Fibreboard for their own interests—either to keep the company afloat to bring suit against other insurers or to motivate Fibreboard to “switch sides” and support the plaintiffs against the insurers.

2. Three-party settlements are always interesting to analyze—A settles with B a lot easier if they can make C pay.

3. What if they had kept Fibreboard alive on a “social utility” basis—say they required Fibreboard to pay out a % of their future profits in exchange for being left alive.  Would that be ok?

f. Why are we so concerned about the lack of adversarial process here?

1. The point of adversarial litigation is to represent the interests of both sides—but sometimes your side has complex interests that migth be better represented through three-party negotiations.

2. We have three parties—all plaintiffs, all insurers, and Fibreboard.  Here we had them all at the table and they reached an agreement—who could do a better job of solving this in any other way?

3. Is this like a corporate sale of control?  In those cases we look at the process—was it in good faith?  Was their full-information?  Were the sellers properly going after maximal value from the buyer?  Did the end result seem substantively fair?

4. If we got rid of the manifest conflicts of interest here—the side deals—then maybe the process was good and we ought to sign off on this deal.

5. Is this better addressed under:

· Certification under (b)(1)(B)?

· Fairness of the settlement under 23(f)?

ix. Justice Souter is certainly focused on the certification question rather than the fairness of the settlement—is this the proper focus?

a. Justice Breyer disagrees—he doesn’t read the same strictures into the rule that Souter does.

b. Would Souter have been satisfied if there had been a judicial hearing to determine whether or not there was a limited fund?  Is he disagreeing with the private partys’ ability to themselves declare a limited fund?

x. Do we have factors at play here that “substantially impair or impede” the ability of all plaintiffs to protect their interests in the event of individual judgments for some members?

a. There doesn’t really seem to be any question about this!  Even the settlement payout was $1.5 billion—well in excess of Fibreboard’s $135 million assets.  Certainly the judgment would have been greater than $135 million.

b. In Bankruptcy, the company would have had to make a similar showing—here are all our assets, here are all our estimated expected liabilities, and they just don’t add up.

c. Why not let Fibreboard make a similar showing before the district court in this case?  Souter seems to find that insufficient—why?

xi. Fundamentally, we sill had the future/present conflicts that we had in Amchem—that seems to be the biggest problem with this deal and these negotiations.  We also had a pre/post 1959 conflict as well.

xii. Is this a deep rejection of the use of 23(b)(1)(B) as a work-out mechanism for mass harms?  Together with Amchem, it starts to look a lot like that—even though the language focuses primarily on inadequacy of representation.

II. In re Simon II Litigation (p 208, 2d Cir. 2005, More discussion of when a “limited fund” is demonstrated to satisfy Rule 23(b)(1)(B)):

A. BACKGROUND:  Here, the limited fund theory is substituted for a “limited punishment” theory—there is some constitutional cap on punitive damages (whatever that cap might be), and thus bringing a mandatory class suit for punative damages resembles a limited fund case.  However, is this analogy sufficient to support a limited fund mandatory class?

B. ISSUE:  Can the constitutional limit on punitive damages support a limited fund mandatory class for punitive damages?

C. HOLDING:  No—there was no evidence from which the district court could ascertain the limits of either the fund or the aggregate value of the punitive claims against the fund such that the postulated limited damages fund could be deemed inadquate to pay all legitimate claims—thus the plaintiffs have failed to satisfy one of the conditions for limited fund treatment required by Ortiz.

D. DISCUSSION:

i. If a series of individual suits are brought for punitive damages and each such award is individually within the due process constitutional limits, could the aggregate of such awards violate the due process maxima?  This question has not yet been answered and thus objectors argue that there is no evidence to support a limited fund theory (in violation of Ortiz).

ii. However, this “limited damages” fund is theoretical in nature and thus not susceptible to proof—should this excuse it?

a. “Without evidence indicating either the upper limit or the insufficiency of the posited fund, class plaintiffs cannot demonstrate that individual plaintiffs would be prejudcied if left to pursue separate actions without having their interests represented in this suit, as Rule 23(b)(1)(B) would require.”

iii. Issacharoff worked for a number of hours on this case and remains to this day quite frustrated about the outcome.  Miller was never particularly optimistic about the strategy.

iv. Miller likes the film “The Insider” as a primer for tobacco industry practices.

v. Keep in mind that at this point the tobacco companies have paid huge amounts to the states as the result of the suit by the state attorneys general.

vi. Is Simon dicated/controlled by Ortiz?

a. Yes?  Why?

1. Ortiz court set up three presumptive factors for maintaining a (b)(1)(B) action:

· “the totals of the aggregated liquidated claims and the fund available for satisfying them, set definitely at their maximums, demonstrate the inadequacy of the fund to pay all the claims”

· Weinstein’s phase one handles this—the jury awards a compensatory damage amount and then we can try to divine the appropriate range of punitive damages.

· But would this “scope out” the liquidated claims?  Don’t liquidated claims require a real judgment at some point?  Would this first stage compensatory award satisfy this?

b. No?  Why?

1. Ortiz focused on the private parties agreeing to the existence of a limited fund—but that’s not what we have here!  We have a jury setting the bounds of the fund.

2. Is it a problem that we won’t know the amount (or even the true existence) of the limited fund at the time of certification?

· We can’t know that amount until we have a case go forward, and we can’t have that without certification.

· Since certification is required to figure out the amount and since there is a reasonable theoretical basis for expecting that amount to be a limited fund, should that be enough to go forward with certification now?  Does Ortiz allow for that?

vii. Would the phase 1 compensatory judgment create issue preclusion for later compensatory damages claims?

a. Not really a final adjudication on the merits necessary to the decision?

b. It is necessary to scope out the punitive damage caps—does that make it a final, necessary adjudication to support issue preclusion?

viii. How do you know you’ve got a limited fund here?  How do you know you are going to exceed it?

a. You can make-up some estimated compensatory amount and try to base the punitive cap off of that estimate and show that the assets don’t meet that cap, but is that satisfactory?

ix. It is conceivable (in Issacharoff’s view) that an aggregation of acceptable punitive awards could be a violation because when reprehensibility is at issue you can, in theory, get beyond the 3:1 / 4:1 ratio in your individual suits which would be ok individually to punish the reprehensibility but would not be ok in the aggregate as it would over-punish the reprehensibility.

a. I’m still not convinced that this makes sense.  As long as the individual suits are properly monitored, there is no reason to conclude that they will be ok one-by-one, but a violation in the aggregate.

b. The Supreme Court has been very careful not to set a magic number—just a vague reference to “usually” and “single-digit” ratio limitations.

c. The Oregon Supreme Court in Williams seizes on this language—saying that the tobacco suit is not a “usual” case and thus a 100:1 ratio is acceptable.

E. Continued February 25, 2008:

i. Even if there is a constitutional cap:

a. (1)  There’s no way of ascertaining the maximum

b. (2)  You do not know, at the certification point, whether the risk of breaching the maximum is realistic—who says that punitive damages, if left to be decided individual by individual, will threaten that maximum?

ii. Well, what are you supposed to do?

a. Spend 10 years litigating individual cases to get a compensatory damages index?

b. And the second reason, if it really is guiding this decision, essentially eliminates the use of the limited fund class whenever the fund has some amount of ambiguity to it.

iii. Is there a way of articulating a (b)(1)(B) case that gets around this problem?

a. Could you portray the fund as being the networth of the tobacco companies?

b. You could, but then you have to argue that there is a risk of the liability exceeding that amount—and you’d have to do so with sufficient specificity to satisfy Ortiz.

c. Say the companies have net worth of $100 billion.  Can you claim $110 billion in punitives and get the class certified?

iv. Certainly the company net worth can be established through a Rule 23 hearing—but what about the other X factor of expected punitive damages?

a. What sort of evidentiary threshold was the 2d Circuit looking for here?  Somehow you have to convince the judges that the probabalistic expected value of the punitive damages exceeds the defendants’ ability to pay.

b. Can this be done without waiting 10 years to establish average compensatory and punitive awards?  If not, it’s not a viable option. 

c. Could you point to the extreme awards?  In Oregon, for one person, $79 million.  Multiply that by the number of people in the class and the net worth is easily exceeded.  Alternatively, look to Florida and say that for one state we got $180 billion.

v. If we don’t like the proposed system here in Simon, how do we want to handle punitive damages?

a. Right now, we’ve got individuals one-by-one working on a “make it hurt” theory of punitive damages.

b. Should we let that go on for 5 plaintiffs?  10?  100?  All of them?  Either we’re drawing an arbitrary line or we’re letting punitive damages race out of control—potentially violating the constitutional maximum.

c. Should we instead impose a 5:1 (or X:1) ratio maximum?  It seems like that would have to be done on a national level—state by state wouldn’t really solve the problem here.

d. We’ve been posing the reprehensibility punitive damages question to asbestos defendants for 25 years!  Is that really what we want?

vi. Look back at the rule:  FRCP Rule 23(b)(1)(B):  “Adjudications with respect to individual class members that, as a practical matter, would be dispositive of the interests of the other members not parties to the individual adjudications or would substantially impair or impede their ability to protect their interests.”

a. Don’t these state by state massive awards at the very least (if not dispositive) “substantially impair or impede” the ability of plaintiffs in other states to protect their interests?

b. Issacharoff explains this by saying that rule 23(b)(1)(B) has basically collapsed down to “limited fund”—if you can’t show a limited fund, you can’t be certified under 23(b)(1)(B) regardless of how you argue that you fit under the true language of the rule.

February 25, 2008 – Jury Reexamination and Issue Classes

I. Current Events:

A. On Friday, the Second Circuit (at great length) upheld Weinstein’s summary judgment against the folks given a second shot at Agent Orange in Stephenson (on the basis of Government Contractor’s defense).  This put (probably—barring a granting of cert.) the final spear in the agent orange litigation.

II. Simon continued from last time (see above)

III. In the Matter of Rhone-Poulenc Rorer, Inc. Part III (p 218, 7th Cir. 1995, Allowing Class Treatment of Negligence Liability and Separate Individual Finding of Damages Would Violate the 7th Amendment Jury Fact Reexamination Bar):

A. BACKGROUND:  This is more of the Rhone-Poulenc case, this time focused on whether the proposed class structure would result in a second jury reexamining facts already examined by the first jury.

B. ISSUE:  Does splitting a class action between class finding of negligence and individual handling of affirmative defenses/damages violate the seventh amendment?

C. HOLDING:  Yes—comparative negligence, for example, would be before the second jury and would involve considering the same facts examined by the first jury in finding negligence.  Moreover, the second jury could, in theory, find that the defendant’s negligence was 0%—conflicting with an earlier finding of negligence by the first jury.

D. DISCUSSION:

i. Here, the 7th Circuit is looking for a “carving at the joint” between issues considered by the first jury and issues considered by the second jury to prevent any reexamination of facts.

ii. However, the history of the 7th Amendment may not support this—it appears that the drafters were concerned not with reexamination of a jury’s findings by a second jury, but rather with reexamination of a jury’s findings by an appellate court (in those days, appeal to a jury did happen—the original Supreme Court chambers has a jury box).

iii. What about the right of the defendant to appeal the ruling by the first jury to the issue class?

a. The defendant can’t appeal without a judgment, thus the defendant has to wait until the individual component is complete before they can appeal.

b. And what if they win that appeal?  Does it apply to all the other individual suits?  If so, then all the time spent on them to date is wasted.  If not, then there are going to be a whole lot more appeals!  In either case, we don’t seem to gain a lot of efficiency or uniformity here!

c. Some of the individual judgments would also be in different circuits—so you could potentially have the 5th circuit and the 9th circuit giving different results!  However, if you make the plaintiffs bring suits individually you can still have this problem.

iv. What if we allow an interlocutory appeal for every issue class?

a. What would or requirements be?  Would it have to be a mandatory class?  An opt out class?

b. Would we stay the individual suits while the issue went up on appeal?

c. What about once the appeal was handed down, would the appellant be estopped from arguing the issue in the subsequent individual actions and their corresponding appeals?

d. What if the defendant didn’t take the appeal in hopes of getting later conflicting results?  Well, then you’d have to make the lower court ruling binding on them.

e. As a result, we would be creating a partial judgment—not really an interlocutory appeal at all.

v. The ALI proposed something like this

a. In the early drafts, every certifiable issue class was to be mandatory—no opt-out option.  Issacharoff liked the cleanliness of that version.

b. However, that mandatory rule eventually gave way.

c. Then, the appeals courts said that they would not allow for the creation of another mandatory appeal—instead, the district court had to order the appeal and then if the appeals court rejects it, the district court order would be binding.

d. In Issacharoff’s view, this is the only way to get any efficiency or equity gain (as there’s no real efficiency gain from having 1000 different appeals instead of 1000 different trials).

IV. In re Nassau County Strip Search Cases (p 224, 2d Cir. 2006, Issue Subclasses Can be Used to Satisfy the Certification Requirements & Conceding Common Question of Liability Does Not Destroy Predominance):

A. BACKGROUND:  District court found that the 23(b)(3) requirements were not met for the case as a whole (suit by prisoners challenging Nassau County’s blanket strip searching of new inmates) and therefore issue subclasses also were inappropriate.  Part of the finding that the requirements were not met hinged on a finding that as the defendant had conceded the liability component, common questions no longer predominated over individual questions.

B. ISSUE:  Can a class which as a whole would not satisfy certification requirements be broken into issue subclasses in order to satisfy the certification requirements?  Does concession of a common question of liability by the defendant eliminate that question from the common/individual question predominance balancing?

C. HOLDING:  Yes—subclassing can be used to deal with common issues even when case as a whole could not be certified.  Conceded questions should still factor into the predominance analysis—it is more than just a balancing of the amount of time the court is likely to spend on common vs. individual issues.

D. DISCUSSION:

i. Arthur sees this as a stunning case—at the time, most lawyers had given up on the notion of a pure issue case.

a. Miller sees this as the court moving (c)(4) into (b)(4).  The rule allows for this because of the words “brought or maintained”—but there aren’t many lawyers who would have bet on this result.

ii. This was a very clever bit of lawyering by the county’s lawyers—they recognized that the only way they were going to face liability here was through the class action.  To that end, they sought to destroy the possibility of a class action by stipulating to liability—leaving only individual questions of damages.

iii. Thus not only was this a far-out case for even allowing an issue class, but the issue certified was one that was already resolved.

iv. Suppose this case doesn’t settle (it did).  Then what does the Second Circuit invision happening?  Thousands of individual damage proceedings?

v. What factors work in the favor of this decision?

a. It’s a confined area—we don’t have the Rhone-Poulenc problem of lots of different courts in lots of different circuits ruling on this.

b. If this goes to trial, it won’t be that hard for lawyers to track down the prospective plaintiffs.

V. Allen v. International Truck and Engine Corp. (p 231, 7th Cir. 2004, Subclassing of a Title VII Discrimination Suit to allow equitable remedies to be pursued as a class while individual damages are subsequently pursued individually does not violate the 7th Amendment or the class action rules):

A. BACKGROUND:  Black employees brought suit against Int’l Truck alleging hostility against them by white employees was condoned (or even encouraged) by management.  Employees sought to be certified as a 23(b)(2) mandatory class to pursue equitable and individual monetary relief.  The district court found the 23(a) requirements met, but still declined certification because individual financial damages precluded class treatment and because the 7th Amendment barred 23(b)(2) injunctive class plus individual suits for damages (reexamination).

B. ISSUE:  Can a Title VII suit be broken into a 23(b)(2) class for equitable relief and individual suits for damages without violating the 7th Amendment?

C. HOLDING:  Yes—equitable relief is necessarily class-wide in nature, class treatment is certainly more manageable than individual suits, and the plaintiffs’ and the defendant’s jury rights can still be preserved via issue preclusion (and/or via opt out for plaintiffs).  Therefore the equitable claim should be certified under 23(b)(2) and the district court should consider whether damages could also benefit from class treatment.

D. DISCUSSION:

i. Note that this is the 7th Cir. again—as was Rhone-Poulenc part III above.  Can the two views of issue classes and the 7th Amendment be reconciled?

ii. This also seems to remedy the problem created in the 5th Cir. in Allison—allowing Title VII class actions while still allowing people to pursue the new individualized damages. 

iii. February 28, 2008 continued:

iv. Easterbrook—always wooed by efficiency—can’t believe this should be handled as anything other than one case.

v. On p 233, we see Easterbrook’s explanation that if you want an injunction, you have to bring your claim as a collective not as individuals.

vi. How do we square this allowed division with the unallowed division in Rhone-Poulenc?

a. We don’t have the common law 50-state problem here.

b. We don’t have the comparative negligence affirmative defense vs. negligence class determination potential conflict.

c. Here, we also have a (b)(2) class rather than a b(3) class.

d. This might not square the two outcomes, but it at least distinguishes them as from different “boxes.”

vii. A fundamental assumption of procedure is that procedure is trans-substantive—that is, that it applies the same way regardless of the underlying substance of the case.

a. These hybrid cases of individual / collective claims seem to push us to violate this trans-substantive foundation (something that is done all too frequently in Issacharoff’s view).

viii. As the district judge, how do you respond to this opinion?

a. Page 232 gives an outline—“hybrid certification,” but how do we carry this out in practice?

b. What issues have to be presented to get the first portion—the (b)(2) injunction—granted or denied?  

1. We can get expert testimony and anecdotal evidence from employees about the actual employment practices.

2. But this is also a state of mind case—willful failure to stop the harassment.

3. But don’t forget Beacon Theaters and Dairy Queen—when we have mixed legal/equitable claims, we have to provide a jury determination for the factual elments common to the legal and the equitable claims (the 7th Amendment requies it).

· But how do we square Parklane with Beacon Theaters?  Parklane said you could take the equitable-type (no jury) findings from the first SEC action and apply those findings to the later factual questions in the second action that classically would require a jury.

4. However, we still need the class to be certified—thus we need typicality and adequate representation here too.

c. To get around Beacon Theaters, we could use a jury to help determine the facts for the (b)(2) equitable action, but then if we send that jury home, the jury in the legal individual remedy (b)(3) class may reexamine the same facts and violate the 7th Amendment.

d. By trying to work around all these pitfalls, don’t we also give up on the efficiency gains?

ix. To avoid losing the efficiency gains, Issacharoff really thinks there should be a solution between two separate actions and one fully consolidated action that preserves the efficiency—but what is it?

February 28, 2008 – Allen Day 2; IPO and Auction House Day 1

I. In re IPO Securities Litigation (p 240, 2d Cir. 2006, Eisen rule does not bar consideration of the merits when required to answer Rule 23 certification requirement analysis):

A. BACKGROUND:  District judge applied a “some showing” weak standard for Rule 23 requirements when merits determination overlapped with certification requirements.  In addition, district judge found that plaintiffs had satified ceritifcation requirements when their expert made an argument that was not “fatally flawed.”  District court based these standards on prior 2d Cir. cases built off of the Eisen rule barring consideration of the merits during the class certification stage.

B. ISSUE:  What standard / burden of proof should the court apply to the Rule 23 certification requirements?

C. HOLDING:  Second Circuit analogizes certification holdings to jurisdiction “determinations” and authorizes courts to delve as far into the merits as is necessary to answer certification questions (finding that the Eisen rule did not apply to the Rule 23 requirement analysis stage).  However, courts are cautioned to limit the scope of such inquiry to avoid “mini-trials.”

D. DISCUSSION:

i. This case may be the largest fraud ever in the history of the United States—the issue here is whether the new issues market (an enormous market prior to the 2000 dot com bubble burst) was rigged.  That’s what’s involved here.

ii. This is also a class action of 310 class actions—one for each of 310 different securities.

iii. We have always understood that the burden of persuasion with respect to certification fell on the party seeking certification (plaintiffs).

a. Thus as a plaintiff seeking certification, you’ve got to establish seven issues.

iv. Falcon set out the “rigorous investigation” standard for the inquiry and Eisen set out a vague general bar on merit evaluations in the general context of certification.

v. This Eisen bar is not an alien conception—we have the same problem in jurisdiction.  First we determine jurisdiction requirements, then we look at the case.  However, there is often some overlap in this analysis.  Sometimes the jurisdictional basis is whether or not a tort occurred in the state—and that can also be the core merits of the action.

vi. In requiring plaintiffs to establish numerosity, commonality, typicality, adequacy of representation, predominance, and superiority—a clear standard has not yet been set out!  That’s the problem here.

vii. After the 1966 rule, the burden wasn’t very high.  You submitted a memorandum stating the case for satisfying the requirements and you got in.

viii. However, once the scale of class action litigation started to grow, the defense bar started to push for increasing this scale—started to demand actual proof!  But how much proof?

ix. However, by raising the bar for certification, maybe we are sabotaging the end goal—

a. Class action was supposed to save resources, but by making certification a more difficult standard, we increase the costs of the transaction.  Have we raised those costs so high as to make joinder or some other aggregate mechanism the more attractive means of resolution rather than the class action?

x. Bringing a securities fraud case (like this one) as a class action requires utilizing the fraud on the market theory of reliance (which itself relies on the efficient capital markets hypothesis (ECMH)).  This was “okayed” by the Supreme Court in Basic v. Levenson.

xi. Note here that the Second Circuit doesn’t remand, it dismisses this action.  Why?  Because they say that in this case there wasn’t an efficient market—on a petition for reargument they contended this point.

E. Continued March 6, 2008:

i. The scale of this case may well have influenced the way the court tackled it – 310 classes, 55 underwriters (basically all of wall street), and collectively millions of investors.  In some respects, it exceeds the size of the Castano tobacco class.

ii. Notice that the events being talked about here ocurred between 1998-2000 (the technology .doc boom period).

iii. What has been alleged in this case?

a. Plaintiffs allege that defendants inflated aftermarket prices for 310 initial public offerings.

b. The “good customers” of these brokers all wanted a piece of each of the IPOs.  As a result, (according to the allegations) these customers had to agree to buy additional shares after the IPO in order to be allowed any of the initial shares.

c. Through this mechanism, not only was the market price of the IPO stock maintained, but it was in fact enhanced by this false demand (“laddering” up the value of the stock).

d. Plaintiffs also allege that a number of the underwriters’ “market experts” analyzed the market without exposing this scheme.

iv. And so, built on these allegations, the plaintiffs came forward to establish that the class deserved certification.  

v. However, what materials should be elligible for this initial showing of the certification requirements?  Eisen said leave the merits for the trial – but the judge here distinguishes Eisen as focusing on notice rather than certification.

vi. In distinguishing Eisen, this court also puts aside a lot of second circuit precendent that is also in line (or similar to) Eisen (despite this not being an en banc decision).

vii. The result is the standard articulated on p 248-49—you can look at the merits whenever they overlap with the certification questions.  However, there isn’t really a good standard given for the burden of persuasion required.

a. The result seems to be a preponderance test similar to the level required for “findings” with respect to jurisdiction and other threshold questions (an example given by the court).

viii. However, you look to the merits only so far as is necessary for the certificaiton question and not beyond that.

ix. The original class in this suit embraced the underwriters, the aftermarket purchasers, the IPO purchasers—everyone they could think of.

a. Arguably, this could have been handled through subclassing, but Miller thinks they really should have picked their targets more sparingly.

b. By including the people purchasing the IPO allocations, the plaintiffs destroyed the unifying fraud on the market reliance doctrine—there wasn’t a market yet for these IPO allocations, thus certainly not an efficient one.

c. As a result, this case was dismissed because there was no unifying means of showing reliance.

x. As a lawyer who has put 7 years into this case, what do you do now?

a. Do you go back to the district judge with a reduced class (as was invited by the final order)?

b. If you could take the IPO market questions out of the class, then the efficient market hypothesis might apply again.

c. How much of your “class worth” would you be willing to get rid of in order to bring this fraud on the market doctrine back in?  50%?  25%?

1. Well, if the smaller class left no longer can lead to an amount that can compensate for what you would need to invest (let alone what was already invested), then it wouldn’t make sense to continue with the smaller class.

d. In reality, the IPO people were a small portion of the class, thus it would make sense to go on with the smaller class.

e. What then?  You would need to make some sort of merits showing to satisfy the predominance question—you need to get rid of the individual reliance questions by bringing in a collective fraud on the market theory of reliance.

f. Would the district judge want to certify a class?  Perhaps—she put 7 years of her life into this too!

xi. In writing your certification brief, what do you claim is predominant?

a. The fraudulent scheme is common to everyone.

b. The reliance is common to everyone via the fraud on the market doctrine.

c. The type of harm (though not the extent) is also common.

d. However, in the end it remains a very large group of individuals—does this make certification impossible?

e. This opinion does seem to open the door to more extensive discovery—this could be a useful tool.

1. Rather than rushing to quick certification, the plaintiffs could opt for a long, drawn out discovery process to try to drive settlement.

2. It turns out this is barred by subsequent securities litigation statutes—no discovery until after certification.

xii. What is the court saying in the second full paragraph on page 247?  It seems to distinguish these certification decisions as “determinations” rather than “findings” – but what does this mean?

xiii. Why don’t we tackle this via issue classes like the Second Circuit does in Nassau County and the strip search case?

a. We could have a scienter issue class, a fraud on the market issue class, etc.

xiv. In fact, the most recent motion for certification cites a number of grounds for certification (10b5 fraud and prospectus fraud) as well as issue class certification under (C)(4).

March 6, 2008 – Day 2 of IPO (above), Day 1 of class counsel selection (In re Auction Houses)

I. Selecting Class Action Counsel:

A. You can’t shop for counsel in a class action – there isn’t a meaningful contract between the class and the counsel (at best, there’s a contract between a single individual with a small claim).

B. However, there is significant reliance by the class members on the capacity of the counsel despite this lack of opportunity to “shop.”

C. Thus we have a classic agency cost problem—how do we align the interests of the class counsel with the interests of the class?

i. Fiduciary obligations

ii. Malpractice liability

iii. And a huge part is the control that the court exercises over the lawyer.

a. This is a problem for the class members – they aren’t relying on the control they have over the agent, but instead they are relying on the control that another third party has over the agent.  A very attenuated relationship.

D. So how do we want courts to go about  awarding this monopoly party?

i. Some people like markets.

ii. Some people like chilvalrous notions of equity (or trial by combat).

E. If we adopt a basic preference for markets, what do we do about these class counsels who are running around without any market accountability?

F. As a substitute, courts try to mimic the market – what would individuals / classes want if they were able to shop for these class counsels.

i. Real estate agent example.

ii. In any agent relationship, you want to balance the cost to the agent of their time against the value to the principal of additional output (e.g. a better price for your house).

iii. One way of doing this is by structuring an increasing contingency fee system (0% for the first 300k, 10% for 300-600k, 12% for everything over 600k, etc.)

iv. However, setting up such a system requires some knowledge of what sort of price would be good (i.e. 300k for the house is really low, 700k is what is expected, 800k would be great).

v. But how do we determine this “good” level of performance?

vi. Maybe an auction would help…

vii. However, we can’t just take the lowest bidder because they might be terrible!  Someone would happily bid a low price if they know they won’t put it any work (e.g. bidding a 1% commission knowing you’ll only work 20 minutes to sell the house for 300k).

II. In re Auction Houses Antitrust Litigation (p 257, SDNY 2000, Use of auction method to select lead class counsel):

A. BACKGROUND:  Plaintiffs brought suit against auction hosues Christie’s and Sothubies for price fixing.  The court decided to use an auction mechanism to decide which of 21 bidding firms would be appointed as class counsel (only 17 bids conformed with the court’s requirements).

B. ISSUE:  Is an auction mechanism an appropriate method for determining the lead class counsel?  When is an auction mechanism appropriate?

C. HOLDRING:  Auction mechanisms are an appropriate way of aligning attorney / class incentives and such a mechanism was well suited to this case where:  little investigation was required by the firms up-front (price fixing was discovered by the media), a number of firms are qualified to handle the litigation (competetive auction), relief is monetary (not equitable), uncertainty over fees/recovery/costs is relatively low.

D. DISCUSSION:

i. This court started with a two dimensional auction—give the court X and Y where:

a. < X the firm gets 0%

b. > X but < Y the firm gets 100%

c. > Y the firm gets 25%

ii. This was a problem—it is hard to determine the winner of a two dimensional auction (someone might bid a good X but a bad Y while another bids a good Y but a bad X – who wins?).

a. This also set up poor incentives – once the firm learns it can’t get more than X, it has no reason to work to maximize the settlement at all.  Instead, the firm will want to settle fast to cut its losses.

b. Will they settle?  Maybe—but then the firm still gets 0.

c. However, perhaps they have a 1% of a huge verdict (and thus a non-zero payday) at trial—then the firm may pursue trial when it is against the best interest of the class.

iii. As a result of these problems, the court instead switched to a single variable bid—give the court X such that:

a. < X, the firm gets 0%

b. > X, the firm gets 25%

iv. This doesn’t take care of the incentive problem above, but does make it easy to find the winner.  In this case, Debevois won with an X of $400 million – anything less than that and the firm gets 0.

v. One problem with an auction system is that it ignores work put in on the front end – if an attorney has worked hard to shepard the case through dismissal / rule 11 / certification motions, that attorney has already put in a lot of work and could well lose at auction.

vi. In this case (as in many class actions), this front-end work was minimal—this was a follow-on suit where the wrongdoing had already been established.  No particular firm had already put in a bunch of work setting up the class.

vii. Are we worried that the bidders will submit an unreasonably low X?

a. Well, maybe the judge will have some experience—but that’s unreliable.

b. Instead, we rely on competition among the law firms.

c. As long as we don’t think the law firms are conspiring together, they have an incentive to submit as high an X as they expect to be profitable in order to beat the other bidders.

E. March 10 continued:

i. Two critical problems with the court’s analysis here:

a. No clear price points for class action outcomes – the real estate market analogy falls apart here.  Class actions tend to be sui generis.

1. It is true that these law firms are repeat players and have some experience knowledge.

b. Some bad incentives may still remain which the auction mechanism is unable to remedy.

1. Firms may bid low on a wide range of cases and try to settle them all out quickly in order to make money on volume.  This argument makes no sense to me.

2. The bigger concern is whether lawyers selected via an auction are really the faithful agents of the plaintiff class.

· For example, in this case, after discovery it became clear that the value of this case was less than the bidding firm had expected based on the earlier government criminal prosecution (the winner’s curse).

· The defendants initially offered a settlement of $250 million – something that was generally viewed as a generous settlement given the way the case shook out.  However, this meant $0 for the law firm.

· DeBois turned down this settlement offer and instead decided to go for broke.  It paid off for him (in part because he’s very good)—but it was a gamble.

· The problem is that the incentives of this auction forced him to go for broke.

ii. The problem is how much the court knows / how qualified the the court is to evaluate an offer or representation on the front end – the same problem we face when asking courts to evaluate the settlement on the back end.

iii. As much as we might like this approach, an auction is a rarity—in large part because there are only a handful of cases like this one where the advance “leg work” has already been done by a government action.

March 10, 2008 – Auction House continued (above); Boeing Co. v. Van Gemert and Berger v. Compaq Day 1 (below) 

I. Boeing Co. v. Van Gemert (p 440, SCOTUS 1980, Why should class counsel receive a fee award?  How should it be decided?):

A. BACKGROUND:

B. ISSUE:  Do absent class plaintiffs owe the attorney a portion of their award as a fee?

C. HOLDING:  Yes.

D. DISCUSSION:

i. How is this different from the homeless man that cleans your car windshield and then demands money?

ii. Perhaps the notice and opt-out provision wouold get us there—by not opting out, you aren’t only bound by the judgment but you are also entering into a contract to pay a contingency fee.  This isn’t the reasoning the Boeing court takes though.

iii. If what you would receive minus the fee is more than you would receive without the service, the court seems to view this as ok—it’s still a net gain.

iv. This seems to be along the lines of that argued for by many scholars—when you decide to act to rescue / help someone, a lot of relationship aspects change:

a. You have no duty to rescue someone; however, if you rescue someone and hurt them in the process they can’t bring an action against you.  Moreover, if you suffer harm in the process of hurting them, you may be able to bring a suit against them for recovery.

b. This used to be handled as a matter of equity—unjust enrichment.

v. Here, we are “disgorging” the absent class plaintiffs of some funds that—apart from the service by the attorney—they would not have received.

vi. Ironically, the settlement is the problem—once there is a settlement, the only adversary relationship remaining is the one between the class and the counsel!

vii. One solution proposed by a task force led by Arthur Miller under the 3rd Circuit in 1985 was to appoint a member of the plaintiff class to negotiate the fee arrangement with counsel—taking this issue further away from the notions of equity/unjust enrichment and closer into the issue of contract law.

II. Loadstar attorney fee calculation and the present day replacements:

A. Attorney fees were, for a time, calculated based on standard billing rate and hours worked (together with some opportunity to increase or discount the final loadstar figure).

B. However, plaintiffs’ bar attorneys didn’t have a standard billing rate and didn’t normally keep time—they never used to work that way!

C. This problem lead to corruption and poor incentives.

i. Lawyers and firms were billing the same time for multiple cases and even billing more than 24 hours in a day.

ii. Firms and lawyers were also incentivized to draw out cases—even when a good settlement offer was made.

D. It quickly became apparent that this wasn’t a good way to calculate fees.  As a result, most circuits and most district judges have returned to percentage-based systems.

E. Some circuits use benchmark amounts, others attempt to “recreate the market”—what would a willing buyer and a willing seller have agreed to?

F. Most circuits use a declining percentage—the more dollars, the lower the percent (even though in theory this goes against our discussion from last time—the higher dollars are the more difficult to get and should be compensated more).

G. As a result, today there is very little predictability ex ante what the fee percentage will be on the back end ex post.  One benefit of the auction approach is setting this payout from the get go.

H. Some judges still do a loadstar crosscheck—comparing a rough loadstar value to the percentage value.

I. How do you assign fees for “soft value” returns?  How much is a coupon worth?  How much is a new corporate governance rule worth?

i. Most courts (though not all) are willing to attempt to ascribe some economic value to these soft rewards in order to calculate attorney fees.

ii. When soft values are added in, you will almost always see a loadstar crosscheck too.

J. Next time:  PSLRA, Class Action Fairness Act (CAFA)

March 11, 2008 – PSLRA and Berger Day 1, CAFA Day 1

I. Private Securities Litigation Reform Act (PSLRA) (p 275):

A. This legislation was motivated by silicon and the deluge of alleged frivolous security fraud suits against them.

B. A number of individuals lobbied to convince Clinton to veto this legislation, but the liberal contingent of the senate banded together to override the veto.

C. This sets up a super high standard of particularity in the pleadings—

i. All alleged fraudulent statements must be stated with particularity

ii. The reasons for believing those statements are fraudulent must also be stated.

iii. The facts supporting that belief must also be stated with particularity (double particularity).

iv. And the support for finding of the necessary “strong inferrence” of fraudulent intent (scienter requirement) must also be stated with particularity.

v. Thus plaintiffs must almost prove almost all elements of their claim at the pleading stage—no discovery despite the nature of this material (documents likely to be within the “bowels of the defendant”).

D. How have plaintiffs managed to meet this burden?

i. Private investigators, whistleblowers, turncoats, and other “confidential witnesses” (e.g. CW #23).

E. Most relevant to our purposes is the special structure created for picking the lead plaintiff.

i. This “lead plaintiff” may or may not be the same as the class representative (named plaintiff) required by 23(a).

ii. This was intended to put a stop to the unseemly race to the courthouse mentality that existed at the time—as soon as the news of a fraud breaks, grab the first client you can find and plop down your complaint.

iii. Miller actually sees this portion of the PSLRA as somewhat meritorious (unlike his view on the heightened pleadings requirement).

iv. The act explicitly destroys the first in time qualification that had ruled at that point.  Rather, it creates a rebuttable presumption that the lead plaintiff should be the plaintiff with the largest financial interest in the result—that is, the plaintiff who alleges the biggest lost.

v. In securities litigation, this will typically be an institutional shareholder—not an individual—and the assumption is that this plaintiff will have significant financial motivation to exert real control over the litigation—putting an end to sham plaintiffs that had been key to the race to the courthouse.

a. Did the authors really think Meryl Lynch would run up to a plaintiffs firm and take the lead in these suits?

b. If they did, that was foolish—these institutional investors count on their relationships with these companies and can’t be running around leading lawsuits left and right.

vi. But again, never underestimate the plaintiffs bar—they found pension funds and labor unions.  The plaintiffs bar educated these organizations about the potentially staggering magnitude of their losses and about their fiduciary obligation to the union members or the pensioners to seek compensation.

vii. As a result, instead of racing to the courthouse, we had fights over who would control the Louisianna Firefighters Fund (or some other such entity).

a. In some cases, a single firm came forward with a single obvious lead plaintiff entity.

b. However, in other cases many firms came forward each with their own hugh investor entity.

c. This changed the fight from speed into the pit to “my loss is bigger than your loss”.

d. That’s why we saw some cases with 22 lead plaintiffs—to increase the size of the loss.  That was struck down as contrary to the purpose of the act.

e. So now we have firms running around looking for the 3 or 4 largest entities they can round up.

viii. It didn’t take long for plaintiffs lawyers to figure out that big losses weren’t always a result of american companies.  Soon enough, they went after international entities with classes of international plaintiffs who bought and sold shares on the american exchanges.

a. Of course this led to arguments by the international defendants that the absence of a class action procedure in these other nations meant that any judgment or settlement in the U.S. action wouldn’t create any peace in those nations. (Vivendi)

b. Thus all the same issues we’ve been hashing out about the U.S. system become a problem all over again on the international stage—how do we tie the efficiency of the class action back to our principles of finality?

c. The judge in Vivendi picked among the plaintiff nationalities and decided to let some in and not others based on the testimony of the experts heard from each nation.

1. This is interesting because the traditional approach is that the court in the first forum doesn’t consider what preemption effect might be in the second forum because that would require the court to anticipate all possible second fora and the laws they would apply at the time.

2. However, here preemption is dispositive and thus has to be addressed at the F1 (first forum) stage.

d. As a result we have the plaintiffs bar rounding up the head of the massive institutional entities from all these nations and deposing their leaders and pouring through records to fight again over who will be lead plaintiff.

ix. Think of how much this new fight over world-wide lead plaintiff is costing!  

II. Berger v. Compaq Computer Corp. (p 276, 5th Cir. 2001, How should the named plaintiff adequacy requirements of the PSLRA be applied?):

A. BACKGROUND:  Investors brought suit against Compaq computer alleging fraudulent manipulation of the market via “channel stuffing” (selling more to retailers than the company knew could be sold to consumers).  Compaq argued that the plaintiffs class could not be ceritified because the plaintiffs had failed to show that the lead plaintiffs met the adequacy of representation requirements imposed by the PSLRA.  The district court instead opted for a presumption of adequacy and found that no evidence had been given sufficient to rebut that presumption of adequacy.

B. ISSUE:  Who must show the adequacy of the lead plaintiffs in a securities case?  What standard must be met?

C. HOLDING:  Reversed—adequacy of both the counsel and the named lead  plaintiffs must be demonstrated by the plaintiffs (like all other certification requirements), and those named plaintiffs must have some understanding of the issues involved independent from their counsel (something that did not seem to be true).

D. DISCUSSION:

i. 5th Cir.:  “Class action lawsuits are intended to serve as a vehicle for capable, committed advocates to pursue the goals of the class members through counsel, not for capable, committed counsel to pursue their own goals through those class members.”

ii. You can read the Berger opinion and think the PSLRA seems alright.  It’s bringing in the parties that were really harmed, and the parties that really know they were harmed.  It gets rid of the sham plaintiffs who only show up because a lawyer came to get them and told them to sign on.

iii. However, the flip side is the ridiculous international battle over lead plaintiff that we see in Vivendi.

iv. Thus we get some good and some bad out of the PSLRA—it produces enormous billable hours together with remendous potential risk.

v. It is interesting that the court spends time here talking about what the lead plaintiff needs to know—particularly what they need to know independent of what they are told by counsel.

a. Miller and Issacharoff see this as just ridiculous—none of these huge international entity lead plaintiffs are going to know much about U.S. law.

b. You can’t take that part of the Berger opinion too seriously.

vi. These securities litigation cases used to always settle at the summary judgment stage.  Then there was an effort to push for decision at the class certification stage.  Now, the PSLRA pushes the decision all the way to the 12(b)(6) motion to dismiss pleading stage.  If the pleading is met, the defendant settles.  If the pleading isn’t met, the defendant wins and everyone goes home.

III. Diversity Jurisdiction and the Problems of Aggregation:

A. Problem 1:  We have to deal with a problem of aggregation that is caused sometimes by multiple players having shared interests and efficiency concerns and all that we have discussed.  We try to attribute the need for aggregation to the parties, but sometimes the need for aggregation instead comes from the scope of the market.  This has been a problem because under the articles of confederation one state’s jury was not empowered to enforce a judgment by another state in favor of another state’s creditor.  The framers saw this as a major failing of the articles of confederation—leading to the commerce cause and diversity jursidiction.

i. Diversity aggregation helped a little bit.  In part, the jury pool for a federal judge is larger than that for a state court (hopefully reducing local bias/prejudice).  In theory these federal courts would be better suited to properly decide these interstate commercial disputes.

ii. Eventually, integration of this interstate market required an integrated body of law—giving rise to Swift and federal question jurisdiction.  While the federal common law of Swift was ultimately overturned by Erie, federal question jurisidiction for the application of state law remains.

iii. Without federal common law, we have the problem of states with different substantive laws.  Even in areas of significant federal regulation and preemption, savings clauses typically reserve some room for states to set reglation and/or tort law of their own.

iv. This of course raises the problem of deciding which law to apply—an analysis which Erie requires be a very formally tied to the underlying matter.

v. Erie also creates the substance / procedure division.  This gives us a very peculiar world where we want to be state-focused on the substance side but agnostic on the procedure side—leading to an incredible mess.

vi. The Shutts decision then went further—empowering states to bind the entire nation under their procedural law as long as they satisfy the Shutts minima.  This creates the problem that one negative trumps all the positive—plaintiffs can bring a potential national class in all 50 states.  Suppose 49 states refuse to certify the class, but one agrees to certify.  That single certification victory trumps all the other decisions and a national class is born!  Only the named plaintiff in the 49 other suits are bound by claim preclusion—all of the other potential class members are free to go again because they were never parties to the first action.

vii. Thus the weakest procedure requirements trump all the others—every class action will be filed there.

viii. And so we have a problem on the substantive and the procedural side in attempting to regulate the national market.  Erie tells us to be attentive on the substantive side, but inattentive on the procedural side—a problem compounded by Shutts.

a. This problem arises because Shutts says that in theory a state can serve as the forum for a national class, but it doesn’t tell us which state.

B. The Class Action Fairness Act (CAFA) attacks the jurisdictional side, but doesn’t really fix the mis-match on the substantive side.

i. In Issacharoff’s view, the key answer to the problem was to integrate a solution to the jurisdictional and substantive problems—something CAFA intentionally and explicity did not do.

ii. CAFA makes it easy to remove the action to federal court, but doesn’t answer the substantive question of what law will be applied—thus certification becomes incredibly difficult because courts see the complexity of the (supposedly) different laws as insurmountable in many cases.

iii. CAFA redefines section 1332 (the diversity jursidiction statute) to allow minimal diversity in class action (or mass action) proceedings rather than the maximum diversity previously required.  It also altered the minimum amount in controversy requirement to focus on the sum total of the class claim—it must be at least $5,000,000.

iv. However, this gives defendants the right to remove, but not the individual class members.  Why?  Because if the defendant wants to settle anyway, this way they can do that in a favorable state court and any objecting individual class members can’t remove to federal court.  It’s a one sided ticket to removal.

March 13, 2008 – Aggregate Litigation in England and Australia:  Professor Adrian Zuckerman “Fear Greed and Hypocrisy”

I. Introduction:

A. Fear, greed, and hypocrisy have for generations distorted English law and the administration of justice.

B. English law provides limited, poor provisions for the administration of collective redress.

i. This statement hinges on two assumptions:

a. That the civil court provides a system of law enforcement.  To the contrary, it is often said that courts function to resolve dispute—but Zuckerman does not see this as the main function.  The main function of the court is to enforce the law.  “The correct application of the law to the true facts” – Bentham.  No one would make such a mistake when discussing the criminal law, why should we describe the civil process any differently?

1. Thus if there exist rights that can only be redressed collectively, then the court must provide access for collective redress.

b. Thus the second assumption is that some relief can only be achieved through collective action.  Together, these assumptions necessitate that the court provide a means for collective civil action.

II. The First Rule of Life:  Economic activity always follows the most rewarding path.

A. This rule combines with fear greed and hypocrisy to distort what limited means of collective action do exist.

B. In England, the Group Litigation Order system of aggregate litigation is an opt in system—people have to choose to litigate in order to be included in the group.

i. How do the members make that choice?  The same way they would as an individual—they have to file a writ and have pleadings (a claim form and statements of the case).  You have to go through many of the same fees, costs, and hassles as would an individual.

ii. How is this group litigation?  If enough people file similar individual claims, the court is allowed to give a Group Litigation Order providing highly customized directions about how the proceeding will develop.

a. This may mean trying test cases or it could mean decididing generic issues—there is no standard formulation.

b. The most important direction the court will give is the order of costs—who will pay what if the group of claimants loses?

C. There are a number of flaws with this system:

i. It is very difficult to get started—it requires a sufficient number of plaintiffs who have actually paid to get in.  This is a big difference from sufficient qualified potential plaintiffs or even sufficient interested potential plaintiffs.

a. Many potential plaintiffs are not going to sign up!  They may not be aware of their rights / the violation.  They may be afraid to come forward because of the (devastating) costs that can be imposed if they lose.  They may also just not trust the lawyers or the system or may simply not want to upset the defendant if a continuing relationship is involved.

b. There are lots of reasons why people as individuals will be reluctant to embark on what at first appears to be a single-handed, individual struggle.

ii. Even when a GLO has been created—the opt-in rate remains very low.  30% is considered a very high opt-in rate.  Very few legitimate / strong cases are brought forward.  Even follow-on actions possible after regulatory punishment, are rarely brought!

iii. Because GLOs begin as individual actions, negative value claims have no real prospects.  No one has reason to file an individual negative value claim when there is so much uncertainty over whether a GLO will ever emerge.

D. Why would lawmakers have ever created such an ineffective system?  Fear, greed, and hypocrisy.

i. Fear:  State actors are traditionally hesitant to interfere with individual autonomy—effective group litigation requires compromising individual autonomy.  This concern explains the opt-in requirement of the GLOs.

a. This same concern is backed up by a long standing fear of collective organizations—particularly trade unions.

b. To this very day, English law refuses to recognize collective bargaining agreements between unions and employers—they are not legally binding!

1. The only accomodation English law makes for trade unions is to grant them immunity to the civil and criminal conspiracy charges that these organizations would otherwise face.

c. Hypocrisy:  While collective organizations of individuals are seen as bad, collective organization of capital is encouraged!

d. More hypocrisy:  The system professes to allow people to pursue actions individually by requiring opt-in.  However, should individuals who did not opt in seek to pursue their actions after the GLO is decided, they will be barred as an abuse of process!

ii. Fear of the U.S. Litigation Culture:  England has a fundamental fear of creating a greed-based litigation culture like we see in the United States.  The multi-million dollar cuts we see in class actions are a prime example of this fear.

a. However, there is great hypocrisy in this.  The English system sees itself as above greed and independent of greed motivations.

b. But they are paid by the hour and without an upper limit!  Thus at the outset of any action, no lawyer can ever really approximate the costs of the action.

c. The idea that such individuals are motivated only by their clients’ interests is ridiculous—English lawyers like money just like anyone else (back to the First Rule).  As a result, English lawyers are motivated to draw out an action and increase their billable hours!

iii. Because the losing side pays the costs of both sides, litigants are caught in a ratcheting up of litigation investments.  Your attorney will tell you that you have to invest more because the other side is going to invest more and if they win you’ll wind up paying the costs for both parties—essentially paying for the same increased investment which also caused you to lose.

iv. In GLOs, the loser still pays the costs, but in these actions those costs are even larger.

III. Financing GLOs:

A. Given the loser pays system and the expensive nature of GLOs, who is going to finance these actions?

i. Traditionally, lawyers would never invest in such actions because they were barred from also demanding a share in the litigation profits.

ii. Today, some conditional fee agreements are allowed:

a. If the plaintiff doesn’t win, the lawyer will get nothing.

b. However, if the plaintiff does win, then the lawyer will be paid both the previously agreed upon hourly fee plus a success bonus of up to 100% of that hourly fee (this percentage is also agreed to initially).  Thus a winning attorney who agreed to $500/hour with a 100% success fee would get $1000/hour for a victory.

c. What is ridiculous is that the losing defendant pays both the hourly fee rate and the success bonus.

1. Thus the plaintiff and his attorney agree among themselves to a rate that somebody else is going to pay!

2. There is no incentive then to minimize the agreed to costs!

3. The only cap on these costs is the requirement that parties are only entitle to a reasonable hourly fee (plus up to the 100% success bonus).

4. However, a “reasonable fee” in the London market is roughly double what New York firms charge.

5. This success bonus increases it to up to four times the New York level.

· This success bonus must also be reasonable, but in GLOs (and defamation cases), the “reasonable” success rate is always 100%.

d. These contingent fee agreements don’t affect the plaintiff’s liability for the defendant’s costs.

1. However, these plaintiffs often won’t be wealthy so the maximum relief the defendant can expect is capped.  Thus any legal fees they invest beyond that can not be recovered even if they win.

2. Thus we get extortionate settlements—the defendant has an incentive to settle for any amount up to that which they would pay to litigate minus whatever small amount they might recover from the plaintiff.

IV. Third Party Funding of Litigation:

A. Litigation has become so expensive now in England that third party funding of the litigation has become a necessity.

i. Champerty consists of paying a portion of someone’s litigation costs in exchange for a share of the potential profits.

ii. This is strictly forbidden—especially for lawyers (as it would contaminate that hypocritical “independence” that the hourly fees are supposed to gurantee).

iii. It is even forbidden to support someone’s litigation without taking a share of the potential profits (maintenance).  Doing so can result in a fee order being leveled against you.

B. After the Event Insurance (ATE):

i. This is one means of funding litigation.

ii. It is relatively economical in personal injury cases where there is a large market and risks can be effectively pooled.

iii. However, in areas like medical malpractice, the premiums for such insurance is very expensive.

C. Third Party Funding:

i. In the interest of providing access to judgment, third party funding of litigation in exchange for a share of the profits is now allowed in limitted circumstances.

ii. However, the Arkin case ruled that by agreeing to fund litigation, the third party exposes themselves to paying the defendant’s fees to the extent of their funding level.

iii. In the event that the funder takes full control of the litigation (the only way to avoid charges under the Champterty/Maintenance rules still in effect), then the third party funder exposes themselves to the full extent of the costs.

D. Conclusion:

i. The system is ridiculous and Zuckerman can’t stand it or see any benefits to it any longer.

V. Question & Answer Followed:

March 24, 2008 – CAFA (Just Prof. Miller today)

I. Introduction to CAFA:

A. Next class, we’ll have another guest speaker—an expert on CAFA and class action defense work.

B. According to Miller, Prof. Issacharoff doesn’t agree with Erie, believing today’s nation-wide market place renders it the wrong decision.

i. As a result, Issacharoff was upset that CAFA does nothing to deal with the multiple state law problem that has plagued us since the Shutts case.  This is what brought him in with Miller to fight (unsuccessfully) against CAFA.

ii. His view was that if we were going to pass a law recognizing the multi-state nature of class actions, then creating federal law to deal with them substantively (or at least a provision for determining a single governing state law, e.g. the defendant’s place of business) was a natural step (hopefully without the chaos of Swift v. Tyson).

iii. Despite Sam’s hopes, the Senate was not willing to put a choice of law orientation (or even an admonition) into the statute.

C. Sam’s interest is the national market place.  Miller’s attitude toward CAFA was a personal dislike for the politics of CAFA as well as a philisophical concern about federalism.  “What the hell happened to federalism and Erie and Thompkins and the Tenth Amendment’s intentional reservation of power for the states?”  (50 state laboratories of democracy)

i. What does pushing this CAFA statute do to federalism?  Keep in mind that this comes two years after the “Mass Disaster” statute moving incidents of 75 deaths or more automatically into federal court on only minimal diversity.

ii. One argument is that we already had federalism being undermined by places like Madison County Illinois where all these actions were being filed and decided.  This statute (some would argue) just moved that decision process to a different locale without itself ending the “50 laboratory” concept.

a. Well, by the time CAFA comes along, the Madison County courts had taken such a beating that they had stopped certifying—the “blip” had already peaked and declined.

b. Additionally, at the time of CAFA, no appellate court had yet to rule on any of the Madison County certifications.

c. So perhaps CAFA was an overreaction to a short-term phenomenon (this appears to be Miller’s view).

d. Miller is not convinced that Madison County was really undermining the “50 laboratory” idea in a meaningful way.

1. Aren’t these counties also conducting “experiments in democracy”—thus shouldn’t we respond to them some other way?  Manufacturers could stop sending goods to these states—isn’t that how the system is supposed to work?

D. On p 314, we have an excerpt from a work by Issacharoff noting that CAFA could lead to federal common law just like we had in the days of Swift v. Tyson—now that federal courts are getting new types of cases, the argument goes, they will have to generate homogeneous law to deal with them.  However, the counterargument to this is that judges will just refuse to certify national classes on any case that would require the generation of federal common law—leaving the states to continue developing their own state-by-state jurisprudence.

E. Notice that Congress has intervened in this mass action context only twice—in 2002 with the mass disaster legislation and in 2006 with CAFA.  In neither case did Congress even attempt to address the substantive law / choice of law issue.  Certainly there are strong arguments to be made for the creation of federal substantive law in the case of mass disasters, but we still fail to see any action to that affect.

F. If CAFA really produces efficiency gains, then maybe it is worth it after all.  This is the same rationale we use to support section 1407 – the Multidistrict Litigation Act. 

II. Multidistrict Litigation Act (MDL):  28 U.S.C. section 1407 (p 315)

A. We started with the ideal of a single plaintiff bringing a suit against a single defendant.  Then we opened up the joinder provisions and the counterclaim / crossclaim provisions.  And, over time, we wound up with these monstrous problems like asbestos litigation.

B. The handling of 3000 cases about electrical supply conspiracy by five judges led to the development of the MDL act to manage these large, scattered cases.

i. When you get a bunch of similar cases, put them all before a single judge.

ii. Build a specialized panel of judges to deal with doling out these cases.

iii. This panel has developed its own jurisprudence as to when cases will be consolidated and when they won’t.

iv. As more and more cases come before the panel (involving larger and larger amounts of cases), its power grows considerably.

v. Sometimes these cases are mega-phenomena like vioxx or Katrina or asbestos.  Othertimes, these may be phenomena that generate a handful (generally at least four) cases across the country.

C. Looking at the statute we see:

i. A commonality requirement—a classic illustration of “bang for the buck.”  There won’t be any efficiency gained without some amount of commonality.  But how much commonality?  Well, that depends on the panel.

ii. The consolidation must also be for the convenience of parties and witnesses—language identical to the section 1404(a) transfer provision.

iii. The consolidation must promote the just and efficient conduct of the actions—Miller sees this as wide open to judicial discretion.

iv. There is one key change from the language of 1404(a):

a. Transfer under 1404(a) (and Hoffman) require that the forum transferred-to be one in which the action could have been brought initially (i.e. one where venue and personal jurisdiction are satisfied).

b. No such requirement exists for 1407—the forum need not be one in which the action could have been brought initially.

v. How is this broader consolidation provision limited?

a. It is supposed to be only for pre-trial proceedings, after which, the action will be sent back to the district where it originated (unless already resolved).  However, as we will see, very few actions ever are sent back “home” for trial.

b. This return of cases to the original districts was seen by many as destroying a lot of efficiency gains—why send these cases back to judges that don’t know as much about them as the transferee court?

D. As a result, the transferee courts developed a host of clever mechanisms for preventing the actions from ever returning home.

i. Some transferee courts would just act as if a 1404(a) transfer motion had been filed—without ever filing such motions.  Those parties that couldn’t qualify under 1404(a) would be pressured to stay by consent (plaintiffs would be promised timely compensation while defendants would be promised nation-wide peace).

ii. All of this was really code for “settle this thing here and now.”

iii. This was basically universal practice until the Lexecon v. Milberg case came along and the Supreme Court put this “self-transfer” proceeding to a halt.

E. How did transferee courts respond?  By protracting pre-trial.  The longer pretrial proceedings go on, the longer the cases all stay with the MDL court.  Again, this has the same effect of creating settlement pressure which most view as to the detriment of the plaintiffs—the defendants know the plaintiffs don’t want to go back home where they will only be protracted again, reducing the settlement value.  

III. In re Silicon Gel Breast Implants Products Liability Litigation (p 317, JPML 1992, Choosing where to consolidate MDL actions—just another point of strategic maneuvering and delay):

A. BACKGROUND:  Two groups fought over two locations for consolidation.  One was made up of most of the currently filed action plaintiffs seeking to go to the Northern District of California while the other group was made up of law firms claiming to represent most of the pending potential actions together with the defendants seeking to move the action to the Southern District of Ohio.  Both sides argued that the other side’s motives were suspect and that their district was the best choice.

B. ISSUE:  Where thould these actions be consolidated?

C. HOLDING:  The panel decided “a pox on both your houses” (Miller)—we’re sending these cases to someone we trust, Judge Pointer of the Northern District of Alabama.

D. DISCUSSION:

i. This case reveals that this MDL consolidation is all strategic.

ii. JPML = Joint Panel on Multidistrict Litigation

iii. Sometimes the panel sends these cases to a great judge like Pointer.  Othertimes they’ll send it to their friends or to themselves.  Othertimes they send it to someone with a lot of experience on these MDL cases.  On occasion it even goes to a new guy with no experience in an effort to groom future MDL judges.

IV. DeLaventura v. Columbia Acorn Trust (p 319, D. Mass. 2006, What is the right approach to consolidated MDL cases?):

A. BACKGROUND:  The details of the case involved here are unimportant—the focus instead is on the philosophy of MDL actions.

B. ISSUE:  Is the tradition of “self-transfer” and protracted pre-trial the right approach to MDL cases?

C. HOLDING:  Judge Young says no.

D. DISCUSSION:

i. This opnion is in the materials because of what Judge Young says about the MDL system.

ii. Judge Young believes in jury trials, plain and simple.

iii. Young points to judge Eldon Fallon of the Eastern District of Louisiana as a judge who handles MDL cases right.

a. Fallon went ahead and tried 4 Vioxx jury trials to get an idea for what these claims were worth despite Merck’s insistent that it would never settle and would try all actions individually.

iv. What Young is saying is that the system is drawing these actions out far too long and then settling them anyway—if we’re goint to spend this kind of time anyway we might as well take some to trial!

v. The idea of consolidated discovery on questions that are identical in all cases makes a lot of sense (e.g. what was the state of the art when your product was developed?).  However—these things are supposed to save efficiency, not protract things.

vi. Notice that section 1407 works only among the federal courts.

a. So what do you do in the case of a defected pharmaceutical like Vioxx?

b. You may have the dispersion of cases in the federal courts to support an MDL consolidation, but you’ve also got cases in the state courts at the same time.

c. There is no ability these days to transfer from state to state.  There is no 1407 (or even 1404(a)) on the state level.

d. Absent compliance with federal removal requirements, you have no way to bring all of these state-based cases “up” into the federal courts for consolidation.

e. Thus 1407 offers horizontal consolidation on the federal system, but does not operate at all on a vertical basis with respect to the state system.

f. Wouldn’t you think that a rational system would provide a mechanism for this sort of vertical consolidation?  Maybe—but ours doesn’t have such a mechanism.

vii. As a result, it is now commonplace (thought it wasn’t 15 years ago) for the inter-jursidictional judges to get together.  They meet and “natural leadership” emerges (which Miller says tends to be the 1407 federal transferee judge).  However, state judges still often take or share leadership roles.  Sometimes they get together in nice resorts.  Sometimes they get together by email.  In so doing, they achieve surprising levels of homogeny—perhaps limiting discovery, sharing discovery across jurisdictional lines, sequencing the process, etc.  They cooperate and act like grownups.  Sometimes the judges will even sit jointly on the same motions.  Sometimes they bring all the lawyers from all over the country to their meetings to push for settlement.  There is an enormous amount of informal state/federal cooperation in line with the 1407 model.

viii. However, this doesn’t always work.  Sometimes there is resentment among one or more of the state judges. 

ix. Proposals have been made (e.g. by Millers first study with the ALI on complex litigation) that a formal mechanism be created to allow consolidation of these state and federal cases in a single court (whether it be state or federal).

x. As a result, when Miller looks at CAFA, he wonders why there isn’t a similar provision allowing for removal even without minimal diversity whenever there is sufficient overlap with a federal MDL action.  It would just be some more federalization and it could produce some more efficiency.  Alternatively, it could send all the federal MDL cases to a state court for pretrial or even for full, final resolution (a change many people want to see in 1407).

March 27, 2008 – Second hour = John Beisner guest speaker; First hour = Matsushita

I. Upcoming events:

A. Next Monday, one hour with Carolyn Kuhl (California State judge handling mass / class actions for California).

B. Monday after that, the second hour will be the two lawyers from the Phen-Phen litigation.

II. Full Faith and Credit:

A. We have in the Constitution the “Full Faith and Credit” clause.

B. As a Constitutional matter, this has been interpreted as requiring each state to give full effect to the judgments of the Supreme Court of each state.

C. Congress expanded on this in the Full Faith and Credit Act—expanding the granting of full faith and effect to the judgments of any state court in any other state.  This prevents relitigating the same case over and over again in multiple states.

D. There is also the Anti-Injunction Act—severely restricting federal courts from enjoining state courts.

i. “A court of the United States may not grant an injunction to stay proceedings in a State court except as expressly authorized by Act of Congress, or where necessary in aid of its jurisdiction or to protect or effectuate its judgments.”

E. Where did the federal courts get inherent power to effectuate its judgments?  The All Writs Act—effectively granting federal courts the power of equity (plenary injunctive authority).

F. Lastly, we have the Rooker-Feldman doctrine.

i. Parties may not appeal a state court judgment to a federal court.

ii. In other words, if a state court enters a judgment in a proceeding over which it has jurisdiction, that judgment may not be attacked collaterally by a district court (only through the traditional appeals route to the US Supreme Court).

III. Matsushita Electric Industrial Co. v. Epstein (p 327, SCOTUS 1996, Full Faith and Credit and State Class Action Settlements):

A. BACKGROUND:  A class action was filed in Delaware State Court against Matsushita (MCA) and its directors for breach of fiduciary duty and failing to maximize shareholder value.  The same conduct also gives rise to an action for violation of the SEC Rules—an issue over which the federal courts have exclusive jurisdiction.  Thus another action is filed in federal court.  While the federal action is going on, the Delaware class action settles.  

B. ISSUE:  What effect should this Delaware settlement have on the SEC claim over which the federal court has exclusive jurisdiction?

C. HOLDING:  As long as the same events also give rise to elligible state claims, the state settlement agreement also ends the federal claim.

D. DISCUSSION:

i. The court looks to Marrese for the analytical framework—focusing on whether Delaware courts would give preclusive effect to this settlement.

ii. Finding that Delaware would grant this preclusive effect, the court then turns to wherther the Securities Act limits the full faith and credit act.

a. There is no language expressly limiting the FFAC act.

b. Is there an implied repeal / limitation of the FFAC act?

1. The court views this as a very rare event which did not occur here.

2. The court finds that the securities act (section 27) and the FFAC act (section 1738) can be reconciled without any such repeal or limitation of the FFAC.

c. Therefore, the CofA judgment is reversed and remanded with instructions to give affect to the Delaware judgment.

iii. Were the Delaware state plaintiffs settling claims that weren’t theirs?  If so, this settlement must be inherently subject.

a. Were the actions dismissed with prejudice in the settlement transactionally related to the case brought in Delaware?

1. Seems like it—it isn’t as though they dismissed any and all future personal injury claims against MCA as part of their securities settlement.

b. However, the reason we look to “transactionally related” is because we are looking to approximate res judicata and any claims that were or could have been brought.

1. Under this standard, the federal claims shouldn’t be terminated—because they could not have been originally brought in the Delaware Court.

iv. As a result, we are trying to decide if parties can get a broader preclusive effect through class action settlement than would be allowed through trial.

a. Res judicata would not have allowed a judgment in the Delaware court to block this exclusively federal action.

b. Thus to allow this settlement to dismiss the federal action with prejudice is to grant the Delaware state court power beyond its jurisdictional authority.

v. So this brings us to the concerns about Rooker-Feldman

a. This docrine says the district court can’t perform appellate review of the merits supporting a state court judgment.

b. However, how broad is this bar on federal review of state judgments?  Is it akin to issue preclusion or claim preclusion?

c. Is the Rooker-Feldman bar only a bar on review of what the state court did decide (issue preclusion) or also a bar on review of anything the state court could have decided (claim preclusion)?

vi. What answer does the Supreme Court give to resolve the questions above?

a. We have the four federal statutes talked about above.

b. But the answer, according to the Court, depends on state law!

c. The preclusive effect granted by the second forum (F2) depends on the state law of the first forum (F1) which the F2 court may know nothing about!

d. Worse than that, the F2 court has to figure out what preclusive effect the F1 court would grant the original judgment in the event that this conflict ever arose in that state’s court—which it never would because F2 had exclusive jurisdiction.

vii. Is this the right answer (however ridiculous it might seem)?

a. Amchem concerns—are the plaintiffs who want to bring the federal claim really being represented in this state settlement?

b. Territoriality—is it appropriate for a state court to be excercising power over an exclusively federal violation?

c. P 336-37 in the Ginsberg concurrence:

1. The first court deciding an action can’t decide its preclusive effect—that effect can only be decided by the court in the subsequent action.

2. Everyone got their notice and their adquate representation here (the Delaware statute was modeled after the federal counterpart).

d. So didn’t these parties know about the possibility of a federal action?  Sure.  Then they decided to settle.  

IV. Guest Speaker John Beisner:  CAFA Discussion (origins and motivations)

March 31, 2008 – Matsushita continued, 

I. Matsushita discussion continued:

A. It comes back to Finality.  We have to have a means of giving full faith and credit to state judgments.  Thus, despite how ridiculous it seems, the Matsushita result appears to be the correct one.

B. What recourse is left for people displeased with the F1 state decision if they want to bring a challenge in federal F2 court?

i. Normally, such collateral challenges are based on jurisdiction—but in the class action context, everyone has already consented to jurisdiction under the Shutts minima.

ii. However, plaintiffs also have a property interest in their lawsuit (chosen action)--thus they can bring a collateral challenge that their chosen action has been taken without due process of law.

iii. To do so requires an argument that there was not adequacy of representation in F1—but these arguments often look a lot like arguments that there existed error in F2.  These arguments are something that Ginsberg leaves open in her opinion (though it is not really addressed by the majority opinion).

iv. However, what everyone learned from the Ginsberg opinion is to now asked the F1 court to make a finding with respect to adequacy of representation in order to bar federal reexamination of this factual finding under Rooker Feldman.

C. Issacharoff would require anyone looking to challenge the F1 action in F2 to first persue appellate review of the F1 action in the corresponding state appellate court.

D. Why aren't people satisfied with just taking the state right of appeal and the possibility of Supreme Court certiori as a final check?

i. Well, we aren't satisfied with this when personal jursidiction is absent (Pennoyer v. Neff)--so why be satisfied with it here?

E. Matsushita is actually a bit of a balance to the MDL proceedings and CAFA—had Matsushita come out the other way, there would really have been no reason left to go to state court at all.

F. There is also tension between Matsushita and Amchem—don't we need subclassing here in order to guarantee adquacy of representation?

G. The problem with Matsushita is that it allows people to reach a final, nation-wide binding judgment/order/settlement with no mechanism for insuring that F1 is in any way the “right” forum.

H. In the end, the important point is that you don't want to substitute collateral attacks for direct appeals through the typical appellate process.

II. Guest Speaker Judge Catherine Kuhl:

A. Complex / Aggregate litigation from the infantry “on the ground” point of view.  The California experiment—the Compelx Civil Litigation Program.

i. California's alternative to New York's “Business Courts” organized around subject matter expertise.

ii. Instead, the program is organized around expertise in case management.

B. One of the first questions—what are the goals?

i. Three fold:

a. Move cases to resolution as quickly as possible

b. Improve the quality of decision making

c. Reduce litigation costs

C. Contrast to the federal judges:

i. Any federal judge has a docket with both civil and criminal cases (large and small, significant and insignificant).

ii. The dockets in the California Complex Civil Litigation Program is made up entirely of significant civil litigation.

D. There is a focus on reducing the parties' uncertainty of the facts and the law as this is believed to promote resolution (settlement).

i. Kuhl sees their process as different from the FRCP which she sees as aimed at a litigated resolution.

a. But do the FRCP really intend a litigated resolution?  What about broad discovery rules?

E. Contrary to the MDL model, which allows for a theoretical “two way street” of transfers (to MDL for pretrial, back to original court for trial), the California model allows the coordination judge to choose whether to try the cases or send them back to the original court—the general policy has evolved to keep the cases for trial.

i. Is this really different from the MDL model in practice?

ii. Does the ability to try the case encourage settlement?

a. In some ways, yes—it allows the coordinating judge to really bind the parties about how the trial will be carried out (jury instructions, etc.).

b. This leads to greater certainty among the parties and thus easier settlement.

F. How does Kuhl assess a class action settlement presented by the parties?

i. Kuhl sees this step as unique from other aspects of the judicial role because it occurs in the absence of an adversary process—judges often do not know how to operate outside of this adversarial system.

ii. Primarily, Kuhl reads the settlement agreement.  Unfortunately, this will be accompanied only by a single brief about how great the settlement is.

iii. However, most judges are working hard to get cases resolved.  If they don't resolve as many cases each month as they gain on their dockets, it becomes a nightmare.  As a result, settlements are always viewed as a good thing.

a. Thus even the judges have little incentive to spend the required inordinant amount of time reviewing these settlements.

iv. Reading the document itself may help reveal what the parties were trying to conceal and the document should at least reveal whether the plaintiff class will be harmed.  Kuhl's view is that, at a minimum, the settlement should “first, do no harm.”

v. Reading the settlement agreement may sound obvious, but Kuhl asserts that some state and federal judges approve settlements based on the single representation of the parties without even reading the settlement document itself.

vi. Do settlement objectors help with this?

a. Kuhl wishes she saw more of them—the plaintiffs' bar generally has already agreed (anti-competitive behavior?) who will take each case.  Thus they aren't objecting to each other's settlement lest that firm start objecting to their own settlements.

G. Does a complex litigation system which favors settlement inject some uncertainty as a result of the dearth of trials and common law development?

i. Perhaps.  More settlement does mean fewer trials and thus fewer trial decisions being made and appealed and thus less case law being developed.

ii. However, the hope is that this uncertainty is outweighed by the certainty benefits that the system does convey.

April 3, 2008 – GM Trucks and other cases
I. In re General Motors Corp. Pick-Up Truck Fuel Tank Products Liability Litigation (GM Trucks / GM II) (p 342, 3d Cir 1998, State Court Settlements, Full Faith and Credit, and the Anti-Injunction Act):

A. BACKGROUND:  In GM I, the 3d Circuit held that the district court (Eastern District of Pennsylvania) erred in certifying a nationwide settlement class of GM truck owners alleging defective design of the fuel systems.  That ED Penn litigation was made up of a large number of federal cases transferred to that court by the MDL Panel for consolidated pretrial proceedings.  Rather than altering the settlement and trying again in the Penn court, the parties repaired to the 18th District for the Parish of Iberville, Louisiana where a similar suit had been pending.  There they restructured the deal (responsive to the critiques of GM I) and got approval from the Louisiana court.  Members of the ED Penn class now bring suit challenging that Louisiana court judgment.

B. ISSUE:  Is there any mechanism allowing the 3d Circuit to put aside or enjoin the Louisiana settlement judgment?

C. HOLDING:  No.  Section 1738 full faith and credit act together with Rooker-Feldman doctrine prevent the 3d cir from vacating the judgment and none of the exceptions provided for in the Anti-Injunction Act apply here (not “necessary in aid of its jurisdiction” or “to protect or effectuate its judgments”).

D. DISCUSSION:
i. Here, we don’t have the congressional wrinkle we had in Matsushita—there has been no federal, congressional determination that these actions should be handled in federal court (unlike the securities legislation in Matsushita).

ii. This is a reduced resale value case—GM trucks are now harder to resell (i.e. worth less) than they should be because of this fuel tank design flaw.

iii. Issacharoff opines that when it comes to people who buy pickups, they really don’t care about where the gas tank is placed (at least from his Texas experience).  He sees this design flaw as having no appreciable market impact—a case of wrong without harm.

iv. The plaintiffs’ attorneys realized they had bought into a bad case here—so they took the best they could get.  The put together a settlement for coupons that were worth less than nothing—they would give people a discount when purchasing a new truck which was less than the normal discount one would get through standard dealership negotiation.

a. As a result of this worthless coupon settlement, the court struck it down and said no way.

v. So the plaintiffs went to Louisiana, but they did also change the settlement somewhat.  They provided a longer period for claiming the coupons, and they made the coupons alienable (transferable).

a. This had the potential to create a market for these $1500 coupons.

b. Thus these coupons were now at least worth something—even if rather little.

vi. Despite these settlement changes, it still has the feel of a class settlement dismissed in federal court now taking a second try in state court.

vii. How should federal courts deal with this?

a. Again, this isn’t Matsushita—these are primarily state-based claims.

b. The court goes through an analysis to see if there is a sufficient federal interest to trigger the Anti-Injunction Act allowing use of the All Writs Act.

viii. How does this analysis begin?  With a very practical, pragmatic beginning—the appeals court calls up the district court to find out what’s going on and learns that (p 344) “According to the district court, no settlement is pending, and the motion for class certification is not yet ripe.”

a. Where is that in the rules?  It’s not!  There is no rule in the rules of appelate procedure allowing this!

b. Because the rules are so imprecise, courts are making it up constantly, often with the primary goal of resolving cases through settlement.

c. Thus this line clues us in right away that the appellate court is not likely to send this back to a disctrict court where no resolution is likely.

ix. There are three arguments here by the objecting plaintiffs:

a. The settlement is wrong (must show this settlement has already been deemed unjust/unfair)

b. The settlement is contrary to the jurisdiction of the federal court  (must show this would impinge upon the federal court’s ability to preside over the case in the future)

c. The settlement is contrary to a judgment of the federal court (must show that the settlement inpinges upon the prospective effect of a judgment entered by the court).

x. The first prong implicates Full Faith and Credit / Rooker-Feldman
xi. The second two arguments implicate two of the three exceptions in the Anti-Injunction Act that would allow the federal court to issue an injunction under the All Writs Act.

xii. Begin by stripping away the helpful facts here and assume that this settlement is identical to the one rejected in federal court.

a. Even then, is there a mechanism for the federal court to review/alter this state court judgment?

1. Issacharoff says that aside from Supreme Court review (following review through the Louisiana appeals system), the mechanisms are very limited.

2. The only apparent mechanism would be for an individual plaintiff to bring a separate action in federal district court and then argue against the application of res judicata.

3. There really is no capacity here to review the state court determination, only to challenge it.  That’s essentially the conclusion the court here reaches.

xiii. Anti-Injunction Act:  Federal courts may use the All Writs Act to enjoin state courts only if one of three exceptions to the general Full Faith and Credit / Rooker-Feldman bar apply:

a. First exception:  Is there an express congressional granting of jurisdiction to the federal court?  This is a rarely used exception.

1. A key question:  Does CAFA constitute a sufficient grant of federal jurisdiction to trigger the Anti-Injunction Act / All Writs Act against state class action judgments?

2. No answer to this question yet.

b. Two:  When necessary in aid of its jurisdiction.

1. Protecting its jurisdiction is tricky because under Shutts the federal court doesn’t have jursidiction yet—certification and notice must come first to perfect federal jurisdiction.  Thus at this stage, their jurisdiction isn’t being challenged.

c. Three:  When necessary in aid of a judgment.

1. This doesn’t apply—there hasn’t yet been any judgment!

xiv. These faults in the AI Act exceptions will exist in nearly all class action cases—how do federal courts get around this to keep state courts from “flipping them the bird”?

a. They make up myths—saying that enjoining state judgments approving settlement is required to preserve the federal court’s prospective jurisdiction over some future settlement.  Of course this is made up doctrine and the system isn’t supposed to work this way, but federal courts have to twist it this way to wield the power they want.

b. The other myth that courts make up is that by bringing the settlment before the federal court the first time, the parties are entrusting that action in the court’s care and thus the court takes in rem jursidiction over all the choses (chosen actions).

1. P 357 is an example of this sort of “great” judicial craftsmenship:

· “The class action proceeding was ‘so far advanced that it was the virtual equivalent of a res over which the district judge required full control. . . . It is readily apparent, in view of Special Master Frankel’s report, that parallel court proceedings may produce inconsistent and inequitable results.  Some judgments may be paid in full while others will receive nothing or less than full value.  Under these circumstances, the in rem nature of the court’s jurisdiction over the class action and the limited fund provides an additional ground for concluding that a stay of all existing proceedings is consistent with the Anti-Injunction Act.”  Judge Weinstein in In re Eagle Picher Industries, Inc.
2. Issachorff—please don’t take these doctrines seriously.  They are ridiculous, but everyone recognizes them as necessary for the system to function.

II. In re Corrugated Container Antitrust Litigation (p 351, 5th Cir. 1981, Scenario where Federal Injunction of State Proceedings is Permissible):

A. BACKGROUND:

B. ISSUE:
C. HOLDING:
D. DISCUSSION:
i. No class discussion of this.

III. In re Joint Eastern and Southern District Asbestos Litigation (In re Eagle-Pitcher Industries, Inc.) (p 353, EDNY 1990, Judge Weinstein’s Twisting of Anti-Injunction Act exceptions to allow injunction of state court action):

A. BACKGROUND:

B. ISSUE:
C. HOLDING:
D. DISCUSSION:
i. See quote from Weinstein in GM Trucks above—Weinstein’s particular twisting of the Anti-Injunction Act injunctions to allow him to enjoin state action.

IV. Epstein v. MCA, Inc. (Epstein III, the remand of Matsushita) (p 386, 9th Cir. 1999, ):

A. BACKGROUND:  This is Matsushita picked up again after remand from the Supreme Court.  After remand, the California district court decided that despite Matsushita, the Delaware judgment was not entitled to full faith and credit because it violated due process based on inadequacy of class representation.  That decision is now on appeal before the ninth circuit.

B. ISSUE:  Can the Delaware state court judgment be put aside as inadequate with respect to due process / class representation?

C. HOLDING:  No—the Delaware judgment was not constitutionally infirm and must be accorded full faith and credit.

D. DISCUSSION:
i. The district court thought it had a free pass here—the Delaware court made no express finding with respect to adequacy of representation.  However, it did find that all of the Delaware civil procedure rules were followed—including a requisite of adequacy of representation.  Is this a possible distinction to draw?

ii. The Ninth Circuit (in a split decision) says no—there is no way to attack the findings here (that is, to parse out the adequacy of representation issue apart from the over-all certification by the court) without violating full faith and credit / Rooker-Feldman.

iii. Is this the right outcome?  Are people stuck with the outcome from whatever forum the case is parked in together with whatever appeals process exists in that forum?

a. Under Matsushita, this must be the result.

b. We talked already about whether Matsushita was right, but Issacharoff continues to see the Matsushita result as necessary/inescapable (collateral federal court review is too blunt an instrument for determining whether or not the matter is being decided in the “right” court).

V. How do you set up these cases in order to get finality?

A. This will be our focus in the lase set of  materials—strategies that allow you to use the federal courts (or any court) in order to get finality in these mass proceedings.

B. The simplest way to do this is the class action—it has transparency, it has established procedures, it has interlocutory appeal, everything you could want to bring closure to a mass proceeding.

C. However, as a result of the procedural protections that burden the class action, it has become useless—you just can’t get finality through a class action anymore now that so many layers of review and uncertainty have been heaped upon it.  These problems are particularly severe when the action has an individual harm component to it.

D. The key question—are any of the alternatives better, or at least close to being as good, as the approach struck down in Amchem?

E. What are some of the other mechanisms used?

i. Bankruptcy as a means of recreating this concept of “there just isn’t enough out there to satisfy all these claims” (limited fund).  However, bankruptcy is a bad mechanism for mass harm cases because there is a strick list of payment priorities and those who have claims that have not yet been reduced to judgment have a very low priority (commercial debts, etc. take claim first).  The one exception is bankruptcy code section 524(g) which resulted from the lobbying of Warren Buffet when he wanted to buy up the stock of a collapsing asbestos company.  Buffet wanted to make sure that the protections the company was granted in bankruptcy would hold up as a “clean bill of corporate health” before investing—section 524(g) does this for asbestos workouts.  What we will see is that 524(g) turns out looking a lot like Amchem.

ii. Alternatively, you can try to create mechanisms of individual capacity that will get you back in the tort system.  One example is the back-end opt-out provision where individuals can jump out of the settlement work-out after the fact if they are dissatisfied with the work-out matrix options.  The question that comes up here (one we’ll talk about in the context of the fen-phen diet drug litigation) is whether or not this is a sufficient protective mechanism.

iii. Another approach is to avoid the court system alltogether and instead settle through elaborate mechanisms of private settlement.  One example of this is the asbestos Natonal Settlement Program—a one-by-one settlement with law firms for their investment plaintiffs to take a 20-year payout and to agree to recommend to all future clients that they accept this deal too.  This program almost worked except that the orchestrator couldn’t come up with a way to keep firms from “cherrypicking”—settling their worst cases but taking their best cases to trial.

F. For Monday:  Prudential, and Sulzer plus the visit from the fen-phen attorneys (see some discussion on p 422-24, better discussion in the Mass Torts book, see pages 135-160).

April 7, 2008 – Prudential and Sulzer (more on these Monday) and fen-phen guest speaker.
I. In re Prudential Insurance Co. (p 402, 3d Cir. 2001, ):

A. BACKGROUND:

B. ISSUE:
C. HOLDING:
D. DISCUSSION:
i. On page 409 we see an example of a liability release that is about as broad as possible—rendering footnote 8 on p 411 absurd.

II. In re Inter-Op Hip Prosthesis Liability Litigation (Sulzer Case) (p 412, ND Ohio 2001, ):
A. BACKGROUND:

B. ISSUE:
C. HOLDING:
D. DISCUSSION:
i. One complexity of this case is that the defendant here is the american subsidiary of a Swiss corporation—a subsidiary with little assets, far too few to cover the liability imposed by the faulty bone bonding shells here.

ii. What should happen in such a case is to go into bankruptcy—however, it wasn’t clear that the subsidiary could protect the parent in a bankruptcy proceeding.  As a result, the parent had to settle these liability claims.

iii. Thus all the assets of the subsidiary as well as some significant contributions from the parent were placed into a settlement fund.  However, to make such an approach desirable, the companies had to settle as many actions as possible.

a. The clever—perhaps even diabolical—strategy thought up to achieve this was to create essentially an Ortiz-like limited settlement trust fund but not call it a (b)(1) class; instead maintaining the individual rights of a (b)(3) action.

b. This meant that individuals could in theory opt out—but if they did so there would be no real assets for them to go after, making opt out practically very difficult/undesirable.

c. Does a difficult / undesirable opt-out provision violate something?

III. Michael D. Fishbein and Peter L. Zimroth:  Fen-Phen Settlement Discussion
A. September 15, 1997:  Wyeth Pharmaceuticals and the FDA announce that fen-phen is being taken off the table.  Quickly 18,000 individual lawsuits and 300 class action suits are filed.

B. In August, 2000 the settlement agreement was affirmed in the third circuit without an opinion.

C. Since that time, well over 30 appeals have been filed in the third circuit and lots and lots of injunctions have been issued against competing state judgments.

D. Also since August, 2000, amendments to the settlement agreement have pushed the settlement value from $4 billion up to about $8 billion.

E. The goal of this talk—realize that this settlement agreement has been in all respects a nightmare.

F. The big issue since settlement hasn’t been the collateral attacks—it has been the amazing determination with which the plaintiffs’ bar has sought to get around the limitations of the agreement (fraudulently or otherwise).

G. The clever back-end opt-out provisions were intended to get around the Amchem problem.  These plaintiffs had asymptomatic injury and were thus rationally indifferent and analogous to the “futures” in the Amchem settlement.  The hope was that by allowing “futures” to opt out as soon as they discovered that they were “presents” there would not be an adequacy of representation problem.

April 14, 2008 – Bankruptcy
I. Exam:
A. Open-book (self-authored materials)

B. Four questions

C. About 4 hours

D. Each professor will grade two of the questions—but we won’t know which two.

E. Miller—does this answer demonstrate “a legal mind working”?

II. Wrap up of state/federal conflicts and the fen-phen discussion:
A. Take away message:  the interaction between two courts is so much more complicated than it was once made out to be in classic cases.

B. Key question (and a very complicated issue):  At what point can a federal court shut down a state proceeding?

III. Bankruptcy Trusts as an Alternative to Class Action Settlements:
A. Section 524(g) of the Bankruptcy Code (p 524)

i. Passed after the fact to ratify ad hoc the Manville trust—the first attempt to use bankruptcy to work out an asbestos (or any other) mass harm case.

ii. That Manville case was groundbreaking—but also revealed a lot of the weaknesses of the bankruptcy approach (representation of futures, acceleration of payment of present claims, valuation of claims, etc.)

IV. In re Combustion Engineering (p 530, 3d Cir. 2004, Bankruptcy Trusts as Alternatives to Class Action Settlements—How to structure them?):
A. BACKGROUND:

B. ISSUE:
C. HOLDING:
D. DISCUSSION:
i. The basics:

a. A Swiss company (Asea Brown Boveri, “ABB”) decides to invest in the U.S. power supply industry.  Bad move.

b. ABB bought Combustion Engineering—an empty shell company.

1. Once upon a time, Combustion Engineering made boilers for steam ships.

2. Not a big part of the economy anymore, but it was during World War II.

3. In the process during World War II, a whole lot of people were exposed to asbestos while building these ships.

c. ABB wants to refinance on the European markets—but those markets require ABB to first clear out all of its US liabilities.

d. To do this, ABB opts for section 524(g)
1. This is a consensual bankruptcy workout (a “prepackaged bankruptcy”)

2. This isn’t a “free-fall bankruptcy” where some executor is selling off the estate.

3. For such a workout to go forward, the company has to agree to the bankruptcy package the creditors have to agree, and 75% of the asbestos claimants must approve.

4. This 75% figure includes claimants who have filed or who are eligible but have not yet filed a claim.

5. Here, the figure isn’t driven by the value of the claims (i.e. not looking for 75% approval by value)—we don’t know the value of the claims—instead, each claim counts as one vote.

· Thus the mild claimant gets the same vote as someone with exposure as someone with mesothelioma.

6. First problem:  We don’t know who the futures are (just like in Amchem)—all we can get are 75% of the present claimants.

7. Thus to protect the futures—the company has to appoint a future claims representetive who must sign off on the deal.

· As long as this representetive isn’t compromised in some way, he has a lot of power to torpedo the deal and thus negotiate for a good deal.

e. So that’s what we’ve got here—one person representing the futures and all of the presents voting on a one claim, one vote basis.

1. This has none of the disease-by-disease subclassing breakdown that we saw in Ortiz.

2. It has no typicality—there is no one in this futures class, just a representetive.  Thus all we really have is the 23(a)(4) requirement for adequacy of representation.

3. So we see that in some ways this method is much simpler to work out—just two conditions to satisfy (the vote and the FCS approval).

ii. Combustion Engineering has no money, but it does have insurance.

iii. However, that insurance is going to object to any bankruptcy—why?

a. Because insurance companies hate bankruptcy workouts!

b. It means they have to pay and has to pay into a trust immediately—rather than getting to slow down, minimize, and drag out payment through years of litigation.

iv. So again we have a tripartite negotiation—a three party dispute.  The only way such disputes are settled are when one party finds an ally to help it screw over the others.

a. The plaintiffs and ABB join forces with the top plaintiff’s attorney in america—Joe Rice.

b. ABB tells the plaintiffs and Rice that if they can get all of Combustion Engineering’s (CB’s) insurance, then ABB will throw in $400 million additional dollars.

c. That’s a good deal for the plaintiffs because it would be tough to get to this foreign parent company’s resources otherwise.

d. It’s good for ABB because it gives them peace.

e. To pull this off, the parties have to convince the court that this is a consensual workout bankruptcy.

f. The 524(g) calculus doesn’t consider the insurance company—the likely major objector.  There are a bunch of cases coming out in every possible way about whether or not the insurance company even has standing to object at all (let alone successfully).

g. Thus what is the remaining big hurdle?  The approval of 75% of the claimants.

v. Who are these claimants?

a. The overwhelming majority are going to be the low-value claim present claimants.

b. Thus ABB, CE, and Rice need to appeal to these low-value claimants—and that means giving them money.

c. As soon as this consensual bankruptcy structure comes out, the value of the payouts to these low-value claimants skyrocket as they have just as much say as the big claimants—one claim, one vote.

d. As a result of this increased value, we will also see the number of these low-value claims skyrocket as more and more claimants come pooring out of the woodwork.

e. This the problem with this bizarre legal rule—but it comes from Congress, so what can you do?

vi. So how do you buyout the low-value claimants you need to reach your 75%?

a. You take the $400M ABB money, half of the CE insurance money and two thirds of the CE asset money and assign it all over to a revokable settlement trust.  (this is the Sulzer set up all over again!)

b. That settlement turst will pay those who agree to vote for the workout a premium over everyone else—just like in Ortiz.

c. So this settlement trust is set up and holds 60% of the total assets and will pay the “yes” voters a separate settlement premium.

1. It’ll pay 100% to those who already have a judgment

2. 90% if you’re in trial

3. 60% if you’re in the trial queue

4. 30-40% to everyone else

d. Except not quite—we’ll pay you all that except for 2% (if we pay you everything, then you’re no longer an elligible voting claimant).

e. Because this is a revokable trust, these claimants have to go through and vote yes or they’ll lose it.  Plus, by going through with the full settlement, they also get the remaining 2% (thus these people are called “stubs” as they are holding out for their last 2% payment).

f. Once this 75% vote goes through, you then take the remaining 40% of the assets and put that into a bankruptcy trust to pay the remaining 2% plus all the other claimants who didn’t vote yes.

g. You then get the crucial channelling injunction which requires all future claims to be paid out under the bankruptcy court—protecting ABB and its other subsidiaries from any future claims.

h. This was brilliant—except that they screwed it up.  They paid off their 75% “yes” voters 87 days before the bankruptcy and any transaction less than 90 days before the bankruptcy is automatically suspect and considered unwindable by the bankruptcy court.  Why they didn’t pay them 91 days before isn’t clear—it was stupid.

i. Issacharoff had to learn all of this because at the end Joe Rice gets sued for malpractice and Prof. Issacharoff defended him.

vii. This is what’s known as the combustion engineering model
a. The object is two-fold:

1. Peace for the parent

2. For the parent and the claimants to work together to screw the third party—that is, to accelerate the payout from the insurance.

viii. Note that chapter 11 bankruptcy is intended to maintain the ongoing business of the firm—it must satisfy the “ongoing concern” requirement.

a. However, there is a loophole here—you don’t have to continue with the same function you did before (good thing, not much demand for steamship boilers covered in asbestos).  You can continue with any business you want!

b. As a result, they cleverly turn Combustion Engineering into a real estate concern to satisfy this “ongoing concern” requirement (see p 542).

1. So CE continues on as a “going concern” in order to try to sell its contaminated work sites.

ix. How do they structure the deal?  They get the plaintiffs’ lawyers to agree to recommend this pre-packaged deal to all of their clients “consistent with their ethical obligations.”  We’ll see the same setup again in Vioxx.

E. What do we know?

i. Every element of this we’ve seen in some context or another (Ortiz, Sulzer).

ii. We know that you couldn’t do this under a class action settlement—Amchem bars the future problem, Ortiz requires the strict injury subclassing, and fen-phen bars back-end opt outs.

F. Why do this via bankruptcy vs. a class action settlement?

i. These are Article I courts typically with no clerks and limited resources—why settle these in this context rather than in Article III courts with more resource, experience, etc.?

ii. These Article I bankruptcy courts do have a lot of experience with transaction workouts—maybe not exactly like this, but certainly other complex workout arrangements.  Maybe they are well-qualified for this afterall.

a. Will Article I courts be as good at the equality question?  Maybe not—it seems like they are more likely to focus on pragmatic, practical solutions to get the deal done and out the door (like the district court tried to do in Amchem).

iii. However, where do appeals from the bankruptcy courts go?  To the Article III district courts!  Thus we really don’t “get around” Article III courts all together by persuing this mechanism instead.

G. The only question the bankruptcy court is goint to ask here is “Is it fair?”—but that is really just the same question that the district court asked in Amchem.

H. Page 548—the key to this case:

i. The problem is the two-trust structure—contentions that it violates the Bankruptcy Code’s “equality among creditors” principle because the CE settlement trust participants effectively receive greater compensation for their asbestos claims than similarly situated non-participants.

ii. We really see the point brought out in footnote 57 in a discussion of Ortiz—focussing on horizontal equity.  Recall that Justice Ginsburg rejected this as the principle in Amchem, focusing instead on rule formalizm.  Here, however, judge Scirica basically says he doesn’t care whether you bring this workout under Rule 23 or under bankruptcy law—you still have to make sure to provide horizontal equity for the claimants.

iii. Page 553 “The Combustion Engineering stub claims implicate due process.”  What implicates due process?  The lack of horizontal equity.

I. When Scirica sends it back, it is with the instruction that the futures better get the same settlment value offer that the presents are being offered now through the combination of the settlement and the stub claims payout.

i. ABB gets the message and the second time around they kick in another $250 million to the bankruptcy trust for the future claimants and the deal goes through.

J. Thursday:  Compare / contrast:  Class actions, bankruptcy, private settlements with guest Ken Feinberg.

K. Reading for Thursday:  Aggregate Settlement Rule
April 17, 2008 – Ken Feinberg
I. Ken Feinberg on the Nuances of Aggregated Litigation:
A. Who is challenging these class certifications?

i. It’s rarely the defendant—Rhone Poulenc is one example of a defendant fighting tooth a nail against certification & settlement.

ii. It’s usually the plaintiffs’ lawyers!  Plaintiffs’ lawyers who don’t think they’re getting their fair share, who want a different forum, who don’t want opt out, etc.

B. Alright, if we can’t get a class, maybe we can get something short of a class—an MDL aggregation.

i. See Weinstein’s recent Zyprexa opinion.  In it, he says that an MDL aggregation is not only like a settlement under rule 23, but as far as the court is concerned, it is a quasi-class and that therefore the same supervisory role a judge would play in a class settlement is required in an MDL aggregated settlement too.

ii. Why not, even if you can’t officially certify the group as a class, treat it as a class anyway?  That’s clearly Weinstein’s view (though he admits that controlling future plaintiffs is an issue).

C. Then there are consolidated regional settlements—e.g. the New York city asbestos settlements for the state and federal New York courts.

i. Defendants are vehemently opposed to these regional settlements because, unlike a class action or an MDL, the defendants don’t get any real peace.  All these regional settlements do is prioritize New York plaintiffs over plaintiffs in other areas.

ii. Moreover, as soon as plaintiffs get wind of the fast track treatment in New York, more and more suits will be filed there and the courts won’t actually be rid of asbestos as they’d hoped.

D. What are the problems with aggregated litigation?

i. First, are we really concerned about these problems beyond the mass torts context?  Feinberg says no—it’s a mass torts problem.

ii. Second, most of the concerns about satisfying the Rule 23 requirements revolve around subsequent trial dilemmas which are irrelevant—none of these will ever be tried.

iii. Third, those who cling to the classic ideal of one plaintiff and one defendant at trial are clinging to an impractical approach (justice delayed is justice denied).

a. Those who rely on legislation face the same problem—the legislature is just as slow as one-by-one trials.  Again, justice delayed is justice denied.

b. We see these legislative alternatives only in a tiny handful of very narrow contexts:

1. Black lung coal miners.

2. 9/11 fund alternative to airline suits.

3. Polio vaccine tort immunity.

c. Maybe this legislative inaction combined with a freeze on aggregation is “the system working”—but if that’s the case, then we are doomed to stasis/inaction with respect to these mass harms.

E. Are there distinctions between a 524(g) bankruptcy aggregation and a Rule 23 limited fund action?

i. Feinberg sees these as clearly distinct approaches to aggregation.

ii. 524(g) is just a very different context—the consequences for the parent, for the subsidiary, for everyone involved are just very different in the context of federal bankruptcy law.

iii. In bankruptcy, the company isn’t supposed to be controlling and negotiating their own future destiny—that’s supposed to be the case only in Rule 23 limited fund actions.

iv. However, 524(g) is still another valid device for stopping the hemorrhaging and bringing peace.

F. What about private contractual techniques?

i. The problem is that they don’t have the pervasive binding impact of the court.

ii. Feinberg sees this as a tradgedy of the commons situation—everybody agrees that a contractual private buyout of asbestos claims is a good idea in the abstract.  However, once it comes down to who gets what and why someone else is getting more than you, the appeal of the abstract notion breaks down.

iii. They’re fabulous if you can really get everybody to play.

G. Miller:  “Every sin since the garden of Eden is laid at my feet just because I happened to be there.”

H. Beware of the assumption that companies fear aggregation—in many cases they jump at this chance for total peace.

I. What’s more “typical,” “common,” or “predominant” than there’s not enough money for too many victims—Feinberg sees Stevens and Breyer as getting it right in their Amchem and Ortiz dissents.

II. On Monday:

A. Vioxx lawyers

B. First hour:  talk about Zyprexa and the aggregate settlement rule.

C. See the additional materials on blackboard (mostly newspaper articles).

D. Focus on section 1.2.8 of the settlement agreement—that’s the controversial part.

April 21, 2008 – Aggregate Settlement Rule and Vioxx Settlement Guests
I. In re Zyprexa Products Liability Litigation (p 514, E.D.N.Y. 2006, ):
A. BACKGROUND:  In April 2004, pre-trial proceedings for claims relating to injuries alleged to have been caused by the prescription drug Zyprexa (made by defendant Eli Lilly & Co.) were consolidated by the MDL Panel.  In 2005, the defendant entered into a partial settlement with 8,000 individual plaintiffs.  The settlement provided for 3 recovery tracks—Track A was a fixed $5,000 payment while Tracks B and C provided for significantly larger recoveries based on the nature of each plaintiff’s injury and the estimated value of their claim.  On January 3, 2006 four settlement special masters were directed to consult with the parties to recommend a fee schedule cap and allocation of expenses.  They recommended that Track A expenses be capped at $500 per individual with 20% fees to be allocated after those expenses are taken off the top.  The recommendation for B&C tracks was a cap of 37.5% with provisions for adjustments (up or down?) to be made on a firm-by-firm basis for “unique circumstances.”

B. ISSUE:  Can a federal district judge limit the fees for an aggregate settlement even when the clients are willing to pay the previously agreed upon sums?  If so, on what should that limitation be based?

C. HOLDING:  Federal courts have the authority to limit fees because they have the authority to regulate the bar and because the high degree of control exercised by the control in the context of aggregated settlements

D. DISCUSSION:
i. Why is Weinstein taking this role here?  Is he trying to set this up as a model for future cases?  Is setting attorney fees something that district judges are better suited to than the market?

ii. Weinstein thinks that the plaintiff firms are trying to capture the windfall of consolidation rather than sharing it with the plaintiffs.  However, he doesn’t seem to explain why the lawyers would have gone into this litigation without expecting consolidation—if they expected consolidation and economies of scale when going into this, then hasn’t the market already spoken in setting these fees?

a. There’s some uncertainty here—Zyprexa is an anti-psychotic medication primarily given to institutionalized individuals who may not have been in sound mind, compromising their ability to contract.

b. This, however, isn’t the support that Weinstein uses.

iii. Rather, Weinstein focuses on two justifications:

a. (1) The court in consolidated “quasi-class” proceedings like this one plays a significant role in orchestrating the settlement—requiring it to adopt a significant fiduciary duty as well.

b. (2) Weinstein also points to “well-established authority” of the courts to exercise supervision of the bar in both individual and mass actions.

iv. Why this case?  Why is this sort of judicial authority appropriately applied here?  It really isn’t clear why there is a market failure or some inequitable  abnormality here.

v. Weinstein also seems to be saying that as soon as you enter the aggregation world all the traditional rules go out the window and judicial authority to review is all part of the aggregation package.

a. Previously, judicial supervision of fee arrangements had really been a question been a separate issue from aggregation structure.

vi. Is there any formal division left between class actions and other means of aggregation or have they collapsed into a vague notion of aggregate litigation?

II. Vioxx Speakers:  Merck General Counsel Bruce Kuhlik (Successor to Ken Frazier) and Chris Seeger of Seeger Weiss (one of the two principal plaintiffs’ lawyers, and also a lead attorney in Zyprexa).

A. Vioxx is really every problem we’ve looked at this year:  It’s an increase in the universal baseline risk for heart attacks and strokes.

i. The increase is small enough that it is very difficult for individual plaintiffs to prove that their particular heart attack was caused by Vioxx.

B. Merck adopted the bold strategy of refusing to settle initially—instead taking a number of these cases to trial and winning many of them (12 to 5 in jury verdicts according to the materials).

i. 20,000,000 people took Vioxx—Ken Frazier didn’t see any way to resolve this action aside from trying enough of these cases to put together a good picture of what these actions are actually worth.

C. In the end, this is an aggregation of individual settlements—but structured in a very interesting way to use plaintiffs’ lawyers to pressure clients into settling.

D. Currently, more than 45,000 people have enrolled in the settlement—more than 94% of registered cases (clearing the 85% hurdle).

E. The cost of Vioxx litigation was initially estimated to be potentially as high as $100 billion.  The settlement eventually came in at $4.85 billion after the number plummetted through the bellweather trial strategy.

F. It was very important to Merck to avoid another fen-phen—to have a settlement that would be final and that the $4.85 number wouldn’t balloon as more claimants came out of the woodwork.

G. Why would plaintiffs want this settlement?

i. They don’t have to prove (by a preponderance of the evidence) causation—instead, they just have to prove certain injury, duration, and proximity factors.

H. What to prevent?

i. Cherry picking—85% is a good number, but if the remaining 15% contains the best/worst cases, that’s a problem.

ii. Prevent new filings—the statutes of limitations helped here, most had already run by the start of settlement.

iii. Prevent fraud—limit the people who could recover to just those best supported by the science (stroke and heart attack) and then use the three test gates (injury, duration, proximity) to keep out fraudulent claims.

iv. Finally, a point system determines the payout—points gained based on how long they took the pill, points lost based on the presence of risk factors.

I. Why not settle this as a class settlement?

i. No latency as is the problem in asbestos / fen-phen

ii. However, a class settlement allows for opt-outs and that can be a problem for the defendant.

iii. Professional objectors can also really foul things up—using a private contract instead means that nobody has standing to challenge.

J. It was crucial for the plaintiffs’ firms to get the settlement amounts high enough that lawyers could ethically recommend the settlement regime to 100% of their clients.

K. As we’ve seen time and again, successful aggregation requires coercion—whether that be the all writs act behind the class action or the channeling injunction behind a bankruptcy settlement.

i. What is the “stick” to enforce a private aggregated litigation?

ii. Here, they use the 100% recommendation clause coupled with a withdrawal clause to prevent cherry picking and “cram” this settlement down the throats of hesitant clients.

L. What are some of the ongoing problems?

i. As soon as there is a mass settlement like this, large organizations like insurance companies will try to step in and take some of the payout (arguing that the plaintiffs won’t give them the subrogation payout so the fund should pay them directly).

M. The bellweather trial strategy by Merck had an interesting asymmetry—the plaintiffs would withdraw / have dismissed some of the defendant’s chosen trials, but the defendant couldn’t try to buy off any of the plaintiff’s best choice cases.

April 24, 2008 – Vioxx continued, Aggregate Settlement Rule continued
I. Vioxx discussion continued:

A. Don’t forget about the Sarbanes Oxley Act reporting requirements!

i. After this settlement, Merck reports that it has put aside $5 billion for this settlement, and that’s it.

ii. Now, if it turns out they have to go back and renegotiate for more, then they are on the line for securities regulation reporting violations!

iii. This is high stakes stuff.

B. What are the formal prohibitions that might make this settlement difficult?

i. Rule 5.6—a prohibition on the restricution of the practice of law.

a. But what does this actually prohibit?

b. Agreements that will constrict the availability of legal services.  In practice, it has been enforced only when the lawyer takes under the table payments from the defendant to not do anymore work or to help the defendant subsequently, etc.

c. This deal was structured to get around that by allowing lawyers in the deal to refer their clients to other lawyers in the deal—hopefully meaning that there is no troubling constriction on the availability of legal services.

ii. The more difficult rule is Rule 1.16—the obligation to further the interests of the client and any point and to never compromise that.

a. The deal does two things to try to work around this.

b. Section 1.2.8 of the agreement says that nobody is required to do anything that would violate 1.16—but Issacharoff wouldn’t hope to ever go to court on that.

c. The other provision is that no lawyer can withdraw from representing a client who refuses to settle without prior court approval—hopefully preventing the client’s interests from being compromised.

d. Unfortunately, this isn’t entirely satisfactory either—it still leaves the problem of coercion.

1. The hard part here is the conflicting interests on the part of the lawyer—the lawyer wants to close the deal because he doesn’t want to be the holdout in this settlement deal.

2. We have the hot potato client doctrine which does allow lawyers to “fire” their client in some circumstances consistent with Rule 1.16.

3. The way Issacharoff has argued for this deal is by pointing out that it is less opressive than the 100% inventory settlements that courts approve everyday—there is much more client disclosure and court oversight here than there is in those cases.

II. Burrow v. Arce (p 502, Texas Supreme Court 1999, What are the penalties for failure to satisfy the Aggregate Settlement Rule 1.8(g)?):
A. BACKGROUND:  Fallout from Phillips 66 chemical plant explosion aggregate settlement.  Plaintiffs allege plentiful violations of Rule 1.8(g).  Defendants deny any violation and deny that plaintiffs suffered any actual harm.

B. ISSUE:  Defendant attorneys argue that even if any violation of Rule 1.8(g) ocurred, there was no harm to the plaintiffs because the settlement they received was reasonable—thus no forfeiture of attorney’s fees or other remedy is warranted.  Plaintiffs obviously disagree, arguing that a violation—even without harm—can warrant forfeiture of fees as punishment.

C. HOLDING:  Fee forfeiture can be an appropriate remedy even in the absence of actual harm to the clients.  The amount of the forfeiture (whether 100% or some lesser amount) is a question of law for the judge to answer.

D. DISCUSSION:
i. What did the lawyers do wrong here?  Is it clear from the opinion?

a. There are the two conflicting accounts of what ocurred on p 502-03.

b. What violations are the plaintiffs alleging?

c. Apparently a failure by the attorneys to obtain informed consent.

d. What did they really do wrong?  Perhaps just getting a lower amount that other plaintiffs’ firms obtained—and an opportunistic lawyer has capitalized on this shortcoming and brought this suit.

ii. Miller finds it striking that nowhere is there a statement that there was no written informed consent as required by the rule.

iii. What about the rule that results—finding fee forfeiture a potential remedy even in the absence of actual damages?

a. Could be overdeterrence—but this would require some concern that positive behavior is being deterred (something not clear to me).

b. What would be the alternative?  Basing forfeiture on actual damages—but how would we calculate these actual damages?  That could be a big problem.

c. As a result, perhaps we get more consistent (and forceful) application of the rule here where we don’t test for actual damages.

iv. But will this be consistent application?  It puts discretion over the % of forfeiture in the hands of judges—but what are they to base it on?

a. They can look at the lawyers’ behavior and the alleged violations—but that just sounds like sticking your finger in the air.

b. Thus perhaps punishment will be just as arbitrary under this result.

v. Do we even need Rule 1.8(g)?

a. See the guidelines for what the disclosure should contain on page 501—a lot of information has to be given to the client.

b. Does this guarantee true transparency in the aggregate settlement?  Is that important.

c. It does seem that without the information listed on page 501, the decision can’t be truly informed.  Is it truly informed if clients are given the 501 disclosure?

d. One big concern is that the disclosure may mean divulging some private/personal information of one client to all of the others (e.g. a preexisting “loathesome social disease”).

1. Is this a problem?

2. That individual could refuse to participate in the aggregate group.  However, that will generally make it significantly more difficult to achieve as large, if any, recovery.

3. Can that privacy be protected?  Perhaps the dislosure could be of the sort of Client #127, but that only protects so much (in a small community, learning that one person has a certain condition could itself be an issue even if the name isn’t immediately disclosed).

4. What is the benefit of knowing what the other group members are given?  Could these same information benefits be gained without sacrificing privacy concerns.

vi. What should the plaintiffs’ lawyer have done here?

a. The defendant offers $190 million—what does the lawyer do if he wants to keep his fee?  How does he decide how to divide it up?  Who builds the allocation?

b. The ALI proposal currently in the works has some notes dealing with the manner of allocation—really a more important and difficult concept than it might appear.

vii. What do you do to protect yourself—how do you integrate best practices here?

a. You can try to get the plaintiffs to agree to a third party who can make the allocations—it seems like the lawyer individually can’t possibly make the allocations because that would involve giving more money to one client than another—a sure-fire way to get a malpractice suit.

b. You could also try the route that the defendants argued here—that it wasn’t an aggregate deal at all (pretending it was negotiated one-by-one).  However, it seems clear that the settlement of one case here depends on the settlement of others—thus it really is an aggregate deal.

viii. Discussion continued April 25, 2008:

a. When you have a class action that fails (not proper procedure in the first settlement), then the defendant is once again on the hook for suits by the absent class members.

1. In these private contractual deals, the defendant is never on the hook again because the client signs a release when agreeing to the deal.

2. Thus these private agreements provide much greater protection for the defendant.

b. The allocation discussion from last time is really quite important.  Despite the unsettled nature of complex litigation law, there are still best practices which should be understood.

1. What are the best practices that emerge from our studies (Likely exam question?)?

· Practices that provide the most comfort:

· Judicial supervision

· Transparency

· Horizontal equity

· Use of independent agents to perform the allocation

· Who are these “special masters”?

· Ken Feinberg is one.

· It is someone who the court has confidence in and whose power is derivative of the court.

· However, these people are often quite well-compensated, something which can lead to concerns about corruption/cronyism.

· The role of the special master can be narrow or can be very broad.

c. So what went wrong in Burrow?  They represented their clients not only against the defendant, but also against one another.

April 25, 2008 – Aggregate Settlement Rule continued
III. The Tax Authority, Inc. v. Jackson Hewitt, Inc. (p 508, N.J. Supreme Court 2006, Consent to An Aggregate Settlement Must be Unanimous—A “Majority Rules” Approval Can Not Bind Non-Consenting Clients):
A. BACKGROUND:  Franchisees filed suite against corporation Jackson Hewitt.  The franchise agreement included a waiver of their right to bring a class action.  Cleverly, they instead seek relief via aggregate settlement of their common concerns over the violation of the uniform franchise agreement that they all signed.  It seems that they all initiated the suit—it wasn’t a lawyer initiated suit.  Rather, they realized they were all getting short-changed on rebates from Jackson Hewitt during some group trade meeting.  They enter into a retainer agreement for purposes of prosecuting this lawsuit which allowed for majority approval of a settlement to bind all of the plaintiffs—one vote for each dollar of harm (that is, votes weighted by the rebate dollars lost).  Of the 154 plaintiffs, 18 plaintiffs did not approve of the eventual settlement but Jackson Hewitt sought to enforce the settlement against these 18 plaintiffs anyway.  Can this agreement be enforced even against those plaintiffs who did not agree to it but who agreed contractually to a decision-making mechanism.

B. ISSUE:  Does the aggregate settlement rule (Rule 1.8(g)) allow clients to contract ex ante for a “majority rules” settlement approval mechanism, rather than individual, unanimous consent?

C. HOLDING:  No—Clients can not be bound by an aggregate settlement to which they did not individually agree (regardless of contractual setup to the contrary).  However, this ruling will be applied only prospectively—and not to the present case (prospective enforcement is “the appropriate and equitable disposition of this matter”).

D. DISCUSSION:

i. This decision making mechanism is much like that we use in corporations.  These seem to be sophisticated parties who themselves initiated this suit and this agreement—why not allow them to contract into this arrangement?

a. The concern seems to be for the little guy with $5 of harm who is being “out voted” by those big plaintiffs with $5,000 of harm.

b. But why are we worried about this?  It doesn’t bother us in the corporate governance context, why should it bother us here?

c. Why treat clients as idiots/minors when it comes to consenting with lawyers?

d. We let them waive their class action rights!  Why not let them contract into a settlement decision mechanism?

ii. From a voting-theory perspective, you don’t want to set approval too high—creating the strategic hold-out option—or too low, creating an opportunity for rent seeking by large/near-majority shareholders.

iii. Our current law sets the threshold at 100%—guaranteeing strategic hold-outs.

iv. Does this get to the same tension we saw in Stephenson and Uhl?

a. Ex ante, many things are not a conflict while ex post, everything is a conflict.

b. Here, these people are deciding in advance how to decide a later issue.  They are all in the same position as far as whether they expect to be part of the eventual majority or the eventual minority—thus there is no conflict as long as this decision is made ex ante.

c. Nonetheless, the court doesn’t allow it!

v. This is even the ideal case for allowing such an agreement—it is a very homogenous group of sophisticated parties bringing a self-initiated collective suit.

a. Would we be ok with this if they had first created a corporation—or some other legal entity—and then persued this claim as such an entity?

b. If so, why force these people to go through those extra transaction costs?  Why not just let them do it this way?

vi. Is this more or less legitimate than state-imposed waiver/limitation of rights?

a. It seems like it has to be more legitimate!

b. The only legitimacy government gets is from some theory of past private contractual consent.  But here we have direct, present contractual consent!

vii. Is this really just the court warring over territory in the sandbox?  They don’t want to get preempted out of the oversight role they get to play in the class action context?

a. Could they have gotten through with this if they’d included a clause about judicial approval?

b. Doesn’t that just create a class action?  Or at least the same “friendly court” / forum shopping problems

viii. Liebling points out, likely correctly, that the concern here is that these parties are writing a contract with the contract maker
a. People rely on lawyers to write contracts.

b. Thus when clients enter into contracts that govern their relationship with lawyers, maybe we should be extra careful.

c. However, the court notes that these clients “had an opportunity to consult with outside counsel”—so why are we so worried?

ix. The payout allocation here also was already determined—people would all get paid in proportion to their rebate loss, the same foundation for their voting rights.

x. This case is an outlier in that it applies this only prospectively—noticing that while the law bars this agreement, it 

IV. Lazy Oil Co. v. Witco Corp. (p 433, 3d Cir. 1999, Attorney-Client Conflicts in the Class Action Settlement Context):
A. BACKGROUND:

B. ISSUE:
C. HOLDING:
D. DISCUSSION:
i. For any number of reasons, a representetive of the class can get upset with the deal and object to the settlement.  This creates a problem because it forces the lawyer to scratch his head and figure out who the clients really are…

a. The remaining class representetives who approve the settlement?

1. That’s who the lawyer joined here, abandoning the objectors.

b. The new objectors?

1. That’s who the lawyer joined in Corn Derivatives (discussed in this case).

ii. Now that the lawyer has joined with the representetives who approve the settlement, the objecting representetives seek to have the lawyer disqualified as class counsel.

a. The Third Circuit here joins largely with the Second Circuit’s Agent Orange decision in adopting a balancing test for deciding when the lawyer should and should not be allowed to stay with the class.

b. The factors attempt to find whether or not there is prejudice.

c. Here, the court lets the lawyer stay with the original class, pitting the lawyer against the objector.  Is this the right result?

iii. Lazy Oil was the main plaintiff here!  They brought this case to the lawyers, it was their intellectual creation!  Now the lawyer that they hired is being allowed to completely abandon them and essentially fight against them!

iv. One concern in disqualifying attorneys in this context is that it gives objectors even greater hold out leverage—if the objector can easily disqualify the class lawyer, that gives them that much more power to extract rents.

v. Is this akin to the representation of a corporation?  Representing the entity rather than the representetive individuals?  Even though we know this is a fictional entity (like a corporation), should we treat it as a true entity and allow continued representation despite dissenters?

vi. Is this an Amchem subclassing problem?  No—it is just one class representetive saying this is a bad deal while other class members say that it is a good deal—not a dispute based purely on the different position of the class members.

vii. What would the reverse result have required?

a. We would need a new lawyer.  But what if the new lawyer agreed with the position of the old lawyer that this was a good deal?  What then?  Does the new lawyer have to agree with the objectors?

b. This again raise the underlying hard question—who is the client?

c. An attorney-client relationship exists between class members and their lawyers from the moment they receive the notice and choose not to opt out (though it is subject to special rules).

viii. Here, we have a judge already in a supervisory role—the court is already in the suit.  So maybe it is less expensive to perform the balancing test here than it would be to institute a balancing test in the Jackson Hewitt context where the court isn’t already in a supervisory role.

ix. Why are we so anxious to adopt judicial oversight rather than informed consent by individuals?  Why do we think judges are qualified to do this?

x. Miller and Issacharoff both see this as the necessary outcome—when you go into a class, you know you are going into an entity and giving up a great deal of individual control.

a. Issacharoff thinks judge Adams got it right in Corn (albeit with too many factors) and that judge Becker got it right here too.

E. This is Miller’s last day.  Next time, we’ll do arbitration.

April 28, 2008 – Binding Arbitration Agreements
I. Another way of viewing Class Actions:  The State Awarded, State Subsidized Representation Monopoly

A. The state is essentially granting one law firm and one set of named plaintiffs a monopoly over representing a wide class of individuals in the context of the litigation.

B. The state also takes care of the hard part of the representation—allowing “absent class plaintiffs” to be bound (essentially subsidizing the representation).

C. However, the state does also regulate the monopoly—requiring certain standards to be met and capping the fee award as well.

II. Arbitration Introduction:

A. How many contracts between large publicly traded corporations include arbitration clauses?

i. You might think 100%--it streamlines the process, just like a New York choice of law provision.

ii. However, it’s actually only 15%--not nearly as large as one might expect.

B. Firms—like securities brokers—will uses these clauses in contracts between the clients and employees, but much less often between the firms themselves.

C. Why are firms using these clauses for their clients and employees?

i. Because they can stop negative value claims from being brought!  If the claims are only valuable under a certain procedure (i.e. a class action), then the firms want to stop them by ending that procedure.

D. Even more interesting, some firms will try to force aggregation and bar class aggregation, but then include a second clause stating that if the bar to class aggregation is found unenforceable, then the aggregation clause is also void and the action must be brought in court.

i. Because when it comes to class actions, courts know what they’re doing!  If they can’t destroy these claims, they at least want them brought through the better known class action mechanism.

III. Kristian v. Comcast Corp. (p 480, 1st Cir. 2006, When to enforce arbitration agreements which bar class mechanisms?  Only when they do not prevent the vindication of federal or state statutory rights):
A. BACKGROUND:  Comcast subscribers who subscribed between 1987 and 1999 sought to bring an antitrust action via a class mechanism.  A 2001/02/03 agreement added an arbitration clause to the subscriber agreement.  This provision requires disputes to be settled via arbitration, and prevents these suits from proceeding via class arbitration.  Thus Comcast seeks to bar this class from proceeding by enforcing this agreements.  Plaintiffs challenge this agreement on a number of grounds.  District court found the agreement to be non-retroactive, but the 1st Cir. found that the language does support retroactive application and that the notice of the agreement was proper.  However, the arbitrability of the claims/class mechansim remains a serious question.

B. ISSUE:  Can a contractual agreement effectively bar the use of class mechanisms via a one-on-one arbitration clause in the context of antitrust actions?

C. HOLDING:  No—the complexity, cost, and uncertainty of antitrust actions together with the low value of individual claims mean that to bar remedy via class mechanisms would effectively bar private vindication of these statutory rights altogether.  Therefore while parts of the arbitration agreement may be enforced, the bar on class proceedings and treble damages prevent vidication of federal and state statutory rights and are therefore unenforceable.

D. DISCUSSION:
i. “While Comcast is correct when it categorizes the class action (and class arbitration) as a procedure for redressing claims—and not a substantive or statutory right in and of itself—we cannot ignore the substantive implications of this procedural mechanism.

ii. Court began by looking to the Third Circuit Johnson decision forming the basis for opinions enforcing these class bars in the 3d, 4th, 7th, and 11th circuits:

a. All related to actions for which attorney’s fees and costs were recoverable (as here).

b. However, all also were actions against banks/financial institutions under TILA (not as here).

c. While the Third Circuit appeared convinced in the TILA/Johnson context that individual suits would remain viable in the absence of the class action, the First Circuit is not convinced that is the case in the antitrust context.

iii. Why not let these cable subscribers sign away their litigations rights through voluntary contract?

a. Individual procedural concerns?

b. Collective social concerns about these statutory protections—if we eliminate the procedures that allow the enforcement of these statutory rights, then these parties are effectively repealing these statutes through private contract.

c. If we see these “private attorneys general” as an efficient means of enforcing these violations—then it is important to society to keep that mechanims functioning, and individual suits are unable to fill that role in these low-value claims.

iv. The key to private enforcement is the ability to get an agent—and you just can’t get an agent for $670, you need aggregation and economies of scale.

v. Why do we care so much about Sherman Act / Antitrust violations?  Because these are willful acts—not negligent ones.

vi. What’s the legal authority for barring contracting away the class mechanism?

a. Here, the court relies on the underlying statute which can no longer be privately enforced without the aggregate mechanism.

b. Is this satisfactory?  We have to read into each and every underlying statute a congressional intent to allow aggregate action?

c. Alternatively, we can read into the Federal Arbitration Act (FAA) a protection of the class action mechanism (but does this require adopting a very narrow view of the act as enforcing these agreements only between corporate firms)?

vii. Is this federal common law?  Where is the discussion of state contract law and federalism in this case?

a. Perhaps we lose it because this claim is based on a federal statute—but does this eliminate the federalism concerns?

viii. The AT&T / Cingular Arbitration agreement on p 496 was actually written by Nagareda and is the most creative such agreement yet.  It is steeped in litigation challenges right now, and it will be interesting to see how it comes out.

IV. Conclusion:
A. What do we really get out of the language of these rules and prior opinions?

i. We get information about what prior iterations of these problems have yielded—what do we already know from what we’ve done before?

ii. This is an aspect of common law resolution—there is a natural drive toward equity and efficiency because those ideas and doctrines that do not work well are constantly challenged.

iii. The first iterations will never be satisfactory, but they do work forward.

B. Alternatively, rather than looking from within the language, we can look at the end product and say that cases like Amchem and Jackson Hewitt don’t make sense.

i. With those sorts of “big picture” analyses, we can look to opinions like Combustion Engineering and see how lessons from a whole different area can be distilled down and applied to this new area of law to move forward.

C. It’s a matter of recognizing the moves we’ve seen before and where they’ve worked and where they haven’t.

D. The common law system is supposed to be dynamic—it should be able to change to meet evolving societal needs—but it also is supposed to convey historical wisdom, and jumping ahead to the policy needs too quickly can often lead to overlooking these past lessons.

E. At the end of this course, we’ve seen some areas where policies have worked and where they haven’t.  We’ve seen where agency and transaction costs were low, and where they were too high.  We’ve seen where horizontal equity was protected and where it wasn’t.
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