PERSONAL JURISDICTION

Pennoyer v. Neff (1877) p. 63, in personam juris. first case after 14-16 amend. of 1866; 
Blackmer (1932) & Milliken v Meyer (1940) p 71- can always get own citizens, even if away
Adam v. Saenger (1938) p. 72 – x & counter-claims ok against in personam PL.
Hess v. Pawloski (1927) p 73 – into state, econ. effect, leaves state.  Consent; coerced consent ok
*International Shoe (1945), p. 76- “Certain minimum contacts such that the maintenance of the suit does not offend ‘fair play and substantial justice’” - FPSJ 
(isolated/unrelated) ---(isolated/related)--||--(continuous, unrelated) --(continuous, related)




Pennoyer

Holocaust


Int’l Shoe
WW Volkswagon (1980) p 94 – OK suit, 2 D’s no connection to OK- they’re dismissed.

Sovereignty branch & convenience branch, FPSJ & protection

Ins. Corp. of Ireland n. 10(1982) p 103– WWV restr. on state = protect individual lib.



p. 171 – limited appearance to challenge jurisdiction is ok


Kulko (1978) p. 106 – cannot use “effects” test alone, must have purposeful avail.

Calder v. Jones (1984) p. 107 – no 1st amendment consideration in juris.  Keeton below.

*Burnham (1990) p 160 – transitory physical presence


Scalia, White, Brennan, Stevens ; 4 opinions, split.  3-1-4-1 decision. All 4 service ok. 


Scalia opinion –General jurisdiction claim, traditionally done


Brennan – Compare against contemporary fairness and justice


Involuntary entry?  Dying child situation?  Out-of-stater’s impact “+”; what is the “+”?
Perkins (1952) p 125 ; Phillipine Gold mine case in OH - General Jurisdiction b/c contacts & necessity
Helicopteros (1984) p. 128 – no gen’l juris, lack sufficient contacts.  Spec. juris not argued
Harris v. Balk (1905) p. 145 – Quasi in-rem, Garnish intan. debt.  Over’d by Shaffer v. Heitner 

BUT SEE Feder v. Turkish Air (NY 1977) p. 158 AFTER Shaffer (also admiralty)
Quasi in rem post Shaffer – only occur when state’s long-arm statute is not long enough & no other way

The DE procedure - no limited appearance

Shaffer v. Heitner (1977) p 147 - Shareholder deriv. action v. Greyhound; kills quasi in-rem
Pl. – shareholder ; defs 1. Greyhound co (nominal def. – need to have Greyhound as a party). ; defs. 2-29 = directors for company; Pl. stupidly stipulated no min. contacts in DE from directors 
Rush v. Savchuk (1980) p. 158 – no quasi in-rem on insurance; no more NY/Ontario issues

McGee (1957) p. 89; CA man, co. no other contact w/ CA, CA right to adj. claim. Broad min. contacts

1-time CA solicit, contract by mail; both parties had understood the aspects of the jurisdictions

Burger King Corp. v. Rudzewicz (1985) p. 108; Burger King (in Fl) sue to kill MI franchise.  Fl. Juris. Volitional foreseeability –acts take place in both juris.  Race to courthouse- sue 1st negotiate 2nd.
Gray v. Am. Radiator (Ill. 1961) p. 83; Rad. blows up in Ill.; Am. Rad.=PA manu. ; Titan– OH valve
Titan had no “volitional relationship” with Ill.  BUT “Stream of commerce” – the valve was a component part of a the larger object, through the stream of commerce.  Ill has juris. over Titan
*Asahi (1987) p. 117; Zurcher settles w/ motorcycle maker Cheng Shin.  Cheng Shin impleads Asahi (Japanese valve maker) as D2, saying the valve was faulty. 

Second Proceeding, Cheng Shin seeks recov. from Asahi.  No CA or Zurcher interests. 
O’Connor – entering stream of comm. not enough for min. contacts- Purposeful avail.
Brennan – agreed in judgment, reason was violation of fair play and justice - impact on D
Stevens – more a stream of commerce than a trickle of commerce.  SOC+
Jurisdiction & Choice of law

Phillips Petroleum Co. v. Shutts (1985) p. 699; opt-out ok notice for class; 

Only S Ct. case granting jurisdiction & venue but not law KS must use other states law.

Due process level for plaintiffs is less than that for defendants

Sun Oil Co. v. Wortman (1988) Procedural laws are applicable even in substantive laws are not
Statute of limitations b/t states – procedural; KS SOL for all BUT other state substantive laws
BUT came after Guaranty Trust Co. v. York (1945) p. 372; SOL is substantive for Fed Court;
*Allstate Ins. Co. v. Hague (1981), Hague lives in Wisc. works in Minn., accident in Wisc.  Wife/executrix moves to Minn. Insurance co. has continuing business operations in Minn. 

Under a grouping on contacts – most states go with the law of the state with MORE contacts.  In Hague, they just looked to SOME contacts.

Keeton v. Hustler (1984) p. 104; CA woman sues NY corp in NH. 

PL. had limited business contacts, Def. had continuous related dist.  Def. - purposeful avail./volitional r’ship with state.  Ignored Shutts on choice of law, used NH for nat’l dam.
*Hanson v. Denckla (1957) p. 90
PA Settlor names DE Bank trustee of DE trust, Will – 50/50 with Daughters 1&2 ; power of appointment over trust to granddaughters.
Case 1 : Florida (as forum state) gets to choose law.  FL found FL law applies (large state interest in ensuring wills pass properly).
Case 2 : Action starts in DE court.  Wants to use DE law, allow power of appointment, large state interest in administration of trusts & banks.
Before DE can rule – FL decides power of appointment denied on basis on lack of proper form.  

DE – denies full faith and credit;

S Ct (Warren) ruled no in personum jurisdiction over indispensable DE bank in FL – despite the fact that DE bank was receiving commissions from and getting income from FL.  This was also not the only relationship bank had with Florida.  
Black dissents on Fair Play & Substantial Justice (FPSJ).
Due Process – “parties whose rights are to be affected are entitled to be heard” - Baldwin v. Hale
*Mullane v. Central Hanover Bank (1950) p. 183 WY income beneficiary and a CA remainderman ; 
NY can adjud. their legal rights, Not question of ownership, of activities in relation to the trust.

Publication is not enough for notice when you know where the person is.  If, with reasonable diligence you can’t find someone, only THEN is publication enough.
McDonald v. Mabee (1917) p. 189 – to dispense with personal service the substitute that is most likely to reach the defendant is the least that ought to be required for subst. justice

Wuchter v. Pizzuti (1928) p. 190 – violate DP despite notice.  Higher stat. req. w/ unique burdens.
Mennonite Bd. of Missions v. Adams (1983) p190 knowable person reqs. act. notice, even mortgagees.
Tulsa Prof. Coll. Svcs v. Pope (1988) p. 191, knowable person reqs. actual notice, even creditors  
Greene v. Lindsey (1982) p. 191 – posting on apt. door ineffective, therefore insufficient, need mail


O’Connor, Burger, Rehnquist dissent.

Dusenbery v. United States (2002) p. 193; 5-4 decision ;Due process for prisoners/gov’t involvement
Internal delivery confirm. is unnecessary - external confirm. only is required.  Army implications.
Maryland State Fireman’s Assoc. v. Chaves (MD 1996) p. 197 – Waiver of service; Rule 4(d) 

2nd cir. – eff. service sometimes ok but 4th Cir. – strict rules, no svc despite receipt of notice

Rule 4(e) p. 200 – personal delivery of service; reas. person residing in D’s dwelling house; agent.

Nat’l Equip. Rental v. Szukhent (1964) p203 – contract specifying svc. agent ok despite Wuchter

D.H. Overmyer v. Frick (1972) p. 207 – cognovit note w/ debtor waiving rights not bad per se

Peralta v. Heights Med. Ctr (1988) p243 – case reversed on Due Process, no merit defense needed
Ins. Co. of N. Amer. v. S/S “Hellenic Challenger”(NY 1980)p207; broad svc on emplyee for corp 4(h)

VW (Germany) v. Schlunk (1988) p. 210 – rule 4(f), foreign process cannot be made on domestic sub

When suit commence?  Fed law underlying action = complaint : West v. Conrail (1987) p. 213; Rule 3


State law (diversity only) = state commencement, Walker v. Armco (1980)

Pretrial Hearings before attachment

Goldberg v. Kelly (1969) p. 220 – preliminary evidentiary hearing prior to taking “new property”
*Fuentes v. Shevin (1972) p221; 4-3 decis. – need to have hearing on disp. at meaningful time (pretrial)


p. 226 part VI – VERY few situations w/ high gov’t or public interest outright seizure granted


p. 227 part VII – waiver of constitutional rights must be explicit and clear.

Sniadach v. Family Finance Corp. (1969) p. 229 – struck down prejudgment wage garnishment

N. GA Finishing v. Di-Chem (1975) p. 232 – Sniadach for corps, can’t freeze bank acc. w/o hear.

Mitchell v. W.T. Grant (1974) p229; 5-4 dec.; Fuentes w/ judge writ & Pl. bond– no hearing needed
Connecticut v. Doehr (1991) p234 – no RE attach on assault;need hearing or extraordinary ; bond too?
Mathews v. Eldridge (1976) p. 241; Gov’t replev.:3 factor - Private int., risk of error depriv. Gov’t int.
Venue – must raise immediately, must already have jurisdiction; statute 1391
Factors to be considered – p. 330-332; Cases are very fact–bound in FNC and change in venue motions.

1404a – can be transferred to any other judicial district it could otherwise have been brought if it is more convenient; despite the plaintiff bringing the suit in a correct venue.  Carries the law with it.


Van Dusen v. Barrack (1964) p. 346 - 1404(a) diversity cases, law follows

Ricoh p. 401 – 1404(a) discretionary weighing factors, including forum choice clause and state interests.  1404(a) takes precedence over state laws regarding venue transfer.

1406 – if in the wrong place, trial judge has discretion to dismiss or transfer it to where it should have been brought up.  Allows for timely filing for the first filing in the incorrect venue, whereas a dismissal and re-filing – the re-file must ALSO follow the statute of limitations. Cannot be appealed from original jurisdiction once found (appeals go to new districts circuit)

Goldlawr v. Heimen (1962) p. 347 – allowed 1406 despite lacking both venue & personal juris
Forum non conveniens - Between sovereigns – statute of limitations and law NEVER follow in FNC
1.) moving from one state court to another state court

2.) moving from a U.S. court to another country

Bates v. C & S Adjusters (1992) p. 337; Deadbeat Bates moves to NY from PA, debt collector’s threatening mail fwd’ed to NY; Bates brings suit in NY: NY venue ok 1391(b)2.


Venue has much lower reqs than jurisdiction: only substantial events for 1391(b)2.


1391 uses residency, not domicile or citizenship

Denver &  R.G.W.R. Co. v. Brotherhood of Railroad Trainmen (1967) p. 340

Unlike jurisdiction – in deciding venue for an unincorporated assoc. – use assoc. as whole

*Piper Aircraft v. Reyno (1981) p349- law’s favorability not FNC factor, only whether case is triable.

Hoffman v. Blaski (1960) p. 341; Patents ; 1404(a) –may xfer to another place case could be brought

Cannot manipulate to get jurisdiction; if did not have juris. then cannot ask for x-fer there
Cannot xfer to place where there would have been a successful motion for dismissal.
Ferens v. John Deere (1990) p. 347 – Pl. files then xfers to get both law and forum of choice.

1407 – temporary (pretrial) transfer for complex cases; coordinated discovery/class cert.  p. 348
Gulf Oil v. Gilbert (1947) p. 348 – Factors for FNC
1.) Private interest of litigant   2.) access to sources of proof   3.) compulsory process for attendance of the unwilling & cost for willing   4.) view of premises, if necessary
5.) practical problems      6.) enforceability 7.) public interest in keeping things near origin

Pinning – exception to removal (1441); home state defendants cannot remove to federal court

Subject Matter Jurisdiction – Not waivable, can be brought at any time by anyone (incl. court)
Const. Article III; 1331 – Federal Question; 1332 – Diversity; 1367 – Supplemental 
Diversity

1359 – collusive creation (maybe destruction) of diversity.  Nullifies SMJ.


Kramer v. Caribbean Mills (1969) p. 260 – collusive creation of diversity.
1332 basics – measure the date the complaint is filed; jurisdiction amount = in excess of $75,000

Strawbridge v. Curtiss (1806) p250 – set complete diversity (taken to interpret statute, not const.)

Bank of U.S. v. Deveaux (1809) p250 – diversity used to stop out-of-state discrimination

Tango Music, LLC v. DeadQuick Music (7th cir. 2003) p 259 - Common aliens ok.  Nat’l rule?


Rurhgas v. Marathon Oil (1999) p259– note 2 dicta; 2 sides aliens = incomplete diversity

Mas v. Perry (5th Cir.1974) p255 –diversity ok; cit’ship reqs domicile w/ intent to stay; school not count

Dred Scott v. Sandford (1856) p. 257; no citizenship standing; also applied law of forum

Corporate citizenship – 
State of incorporation




Place of business. one of three tests 
1.) “nerve center”, 2.) “corporate activities” 3.) “total activity”

Carden v. Arkoma (1990) p259 – p’ships and all others have citizenship of partners or members.

1332(c) – Executors/Guardian ad litem = citizenship of those they represent

Rose v. Giamatti (OH 1989) p. 261 – nominal parties ignored for diversity

*Owen Equipment & Erection Co. v. Kroger (1978) p. 297; Pl. v. def.; Def. impleads third party that breaks diversity.  Cause for court to use discretion to disallow the 3rd-party-claim.  If allowed in, Pl. may not make claim against D2 breaking divers.  Contamination theory – prevent manipulation.


D1 cannot implead solely for D2 liab. to P. – 3rd-party-D/D2 must be liable to 3rd-party-P/D1

1367(b) codifies/reaffirms no supplemental jurisdiction granted in Kroger.

Guaranteed Systems v. American National Can (NC 1994) p. 304 - Screw Pl in counterclaim

D removes for diversity, counterclaims, Pl can’t implead third party that would then break divers.
Federal Question

Osborn v. Bank of U.S. (1824) p. 271 – fed. q. not allowed on optional defense, broad reading, FQ
Louisville & N. RR. v. Mottley (1908) p. 273 – Fed. ques. not allowed on defense, narrow read; no FQ

Holmes Group v. Vornado Circulation Systems (2002) p. 275 – no fed q. on counterclaim


Skelly Oil v. Phillips Petroleum (1950) p. 276 – Declaratory Judg. Act; cannot raise FQ on def.


Semtek (MD district court) - Preclusive effect of fed case raises fed issue on defense only - no FQ
Luckett v. Delpark (1926) p. 281 – Fed. has exclusive rights over patents, BUT Pl. plead “breach of contract” so no fed jurisdiction.  Juris. given on type of pleading? “Artful pleading” wiggle room; 

Antecedent Federal Question

Well Works v. Layne Bowler p. 282 – gen’y “suit arises under the law that creates the cause of action.”


Shoshone Mining v. Rutter (1900) p280– fed cause of action turning on local law – no Fed Ques.
Smith v. Kansas City Title & Trust (1921) p. 279 – farmer bond bailout; good Fed. q. with antecedent fed. ques.  If reqs a determination of fed law then “arises under” fed law.  State action req. fed law.
Moore v. Chesapeake & OH Ry. Co. (1934) p. 279 - KY liab. laws allow no defense for “last best chance” if there is a violation of federal statute.  Antecedent federal determination NOT given Fed. Question jurisdiction.  Why?  Fed interests < Smith?  Not enough in intrastate commerce?
Merrell Dow Pharmaceuticals v. Thompson (1986) p281; 5-4 decision; ruled no Fed Q. Lack of legis. intent - no FDCA priv. cause of action.  Majority – if congress wanted a fed cause of action, could have passed a law – similar to Smith dissent.  Brennan dissent cited Smith:Split cir., forced Grable.
FTB of CA. v. Construction Laborers Vacation Trust for Southern California (1983)


State’s interests?  ERISA allows retirement plans can “sue or be sued” in federal court ; not subject to taxes or certain limits on taxation.  Obverse of Merrell Dow – despite some positive intimation congress wanted in fed. court – statute read narrowly; would be defense.  Like Mottley – no juris.
*Grable & Sons Metal Products, Inc. v. Darue Engineering & Mfg (2005) p. 289 & supp.

Man defaulted on federal tax, judgment, lien. U.S. gov’t sells property to settle lien, uses fed notice, not state notice.  Basically - Smith again.  Ruled such a strong federal interest in the collection of fed taxes, congress would want this found in a federal court.

Supplemental Jurisdiction
*United Mine Workers of America v. Gibbs (1966) p. 291 – pendent/supplemental juris. (pre-1367)
Federal claim on workers performing secondary boycotts.  State claim on contract violation.  Gibbs court dismisses the federal claim, but still retains supplemental jurisdiction over the contract claim and finds in favor of the workers.  Pendent for efficiency & consistency.

Also, used fact based definition of “claim” for boycotts – common nucleus of operative facts

Aldinger v. Howard (1976) p. 296 – pendent in claims, not parties.  Now – Allapattah exception.
Zahn v. Int’l Paper (1973) p. 697 :  Over’d (unintentionally) by Allapattah/1367.
VT lakefront property owners, some meet jurisdictional amount, others not.  No pendent parties.


Snyder v. Harris (1969) p. 696 : must have at least one Pl (the named plaintiff) meet requirements

Finley v. U.S. (1989) p. 299 Overruled (intentionally) by 1367.  Widow sues FAA for negligence.

Federal Torts Claim Act – 1346(b), can sue gov’t for negligence by gov’t employees, exception to sovereign immunity; Scalia ruled no pendent parties with FTCA claim, must be U.S. only. 
Now – 1367(a) permits.  Anti-pinning by bringing colorable federal claim/implead gov’t agency?
*Exxon Mobil v. Allapattah Services (2005) p305 & Supp.- Overrules Zahn w/ statutory interpretation

1367(b) no language for Rule 20 permissive Pl or Rule 23 class, can pendent in Pl. lacking the jurisdictional amount (but NOT pendent in citizenship – Kroger/1367(b))  Literal reading of stat.

Compulsory Counterclaim 13(a) – arising under same facts, always get Subject Matter Jurisdiction
Permissive Counterclaim 13(b) – unrelated facts require independent basis of SMJ
Cross Claims 13(g) (never mandatory) - if nucleus of common facts (which it should), pendent ok 
Implead by Defendant - Rule 14(a) - always common facts but issues with breaking diversity, 1367(b)
Choice of law – in federal court, federal common law and Stare Decisis (SD)
Swift v. Tyson (1842)  p. 362; NY investors swindled by ME speculators; Rules of Decision Act – 1789- Laws of the several states shall be the rules of decision in federal court unless law says otherwise.


Until Erie, “laws of the several states” were written laws only; over’d by Erie to include state SD.
Black & White Taxicab v. Brown & Yellow (1928) p365 – Corp. citship manipulated to get to fed court
**Erie RR Co. v. Tompkins (1938) p. 364; PA resident harmed in PA on RR right-of-way by NY RR. 

PA = trespasser, RR has low burden of care; fed common law = “attractive nuisance”, higher care Stare Decisis (Swift) reason to uphold ruling for PA man.  S Ct. Brandeis did not.  Why?
Two major reasons for overturning Swift, always go back to these FIRST (from Hanna- J. Warren)

1.) Avoidance of inequitable administration of the laws (unfair discrimination, D’s stuck w/ law)

2.) Discouragement of forum shopping 

Four tests – Guaranty v. York ; Hanna ; Byrd ; Harlan test

Klaxon v. Stentor (1941) p. 417 – must use conflict-of-laws rule for state in which Fed court sits.
*Guaranty Trust Co. v. York (1945) p. 372 – Test : is it outcome determinative?

NY Statute of Limitations had run out, fed SOL had not.  2nd Circuit ruled ok, S. Ct. (Frankfurter) says must use NY Statute of Limitations.  Prevents discrimination, out-of-staters not get more time than in-staters; Necessary to alleviate cacophony b/t state and federal decisions

Outcome determinative = “in the run of cases” (would always be determinative in the instant case)


Outcome determinative test still used for unwritten fed. rules (unwritten cannot be presumed proc.)

Ragan v. Merchants (1949) p377 – FRCP 3 not toll SOL, use state law, affirmed by Walker

Arrowsmith v. United Press (2nd Cir EB 1963) p384 – use state law to determine in personum juris.

Bernhardt v. Polygraphic (1956) p. 384 – enforce fed to uphold VT law permitting no arbitration

*Byrd v. Blue Ridge Rural Elec. Co-op. (1958) p. 379 – Test : balancing importance of state issues.

Workman’s Comp. Definition of “employee” is mixture of law & fact – decided by judge or by jury?  Fed 7th amendment says jury, state of SC says judge.  S Ct. (Brennan) ruled more than outcome need to be weighed, a fed court is still by it’s nature a fed court.  The SC state interest in judge determination is countervailed by the federal interest in jury trials (at the federal level).

Jury required because fed interest in jury trial higher than state interests here.


Did NOT require jury trials on the states through the due process clause. 
Gasperini  (1996) p. 406 – hybrid Byrd - possible interpret : where possible state interest should prevail
NY rules allow judges (appellate judge instruction but construed to also include trial judges) to modify jury verdict if deviates materially from reasonable compensation, gen’ly using other cases as a guideline for reasonableness.  Substantially easier to meet than Fed rule in 7th Amendment requiring “shocking the conscience” Should federal judge use 1789 7th amend. rule or 1986 NYS judge rules?  2nd Circuit– NY state laws must be applied.  S Ct. (Ginsburg) – hybrid model.  Federal trial judge should use new standard set by NYS, federal appeals court  can only review for abuse of discretion.  Effectively nullified spirit of NYS rule but took the essence of both state & federal procedures.  Very controversial ; lower courts leery of hybrids.
*Hanna v. Plumer (1965) p. 385 – Test : Presumptively procedural. (unless modify substantive right)
MA reqs in-hand service to executors, FRCP 4 specifically states it unnecessary.  FRCP are have undergone extensive review through the courts and congress may overturn.  As long as a FRCP is valid under the Rules Enabling Act and the FRCP is clearly applicable, it is presumed procedural.
Rules Enabling Act issues - 2072.  Rules shall not abridge, enlarge or modify a substantive right, 2072(b).  Rules in violation of 2072(b) are invalidated – none has been invalidated yet.


Sibbach v. Wilson (1941) p. 392 – FRCP 35 requiring “invasion of person” ruled valid.

Hanna Presumptively Procedural = Standard test for written rules of civil procedure.  
J. Harlan concurrence of Hanna – Test : Pre-event vs. post-event behavior.

Post-event (trial) behavior need not matter, people will still act fundamentally the same.  Erie is about pre-event behavior, how you live your lives, ensuring there is a singular pre-event signal from the law.  Post-event (procedural) rules would not cause cacophony rules in a single state.  Harlan’s concurrence would overrule Ragan – procedural post-event s/b federal.
Ragan (1949) p377 – FRCP 3 not toll SOL, use state law for tolling SOL, aff’d by Walker
Walker v. Armco Steel (1980) p395– FRCP 3 not necessarily conflict w/ state laws, Hanna not overrule
U.S. Marshall lost service behind radiator, service not filed timely for state SOL.  S Ct. (Marshall) - since FCRP 3 doesn’t explicitly say toll state SOL, not necessarily conflict, Hanna doesn’t apply.  Using Stare Decisis, Ragan– use state rules to toll state Statute of Limitations.
Federal Statute of Limitations (like in federal question cases) is still FRCP 3 - tolled upon claim.

Burlington Northern v. Woods (1987) p400 – J. Marshall - FRCP 38 discretionary penalty for frivolous lawsuits directly in conflict with AL mandatory penalty; FRCP also is under Rules Enabling Act.  Hanna – conflict and REA both met, presumed procedural, use FRCP not state rule.
Stewart v. Ricoh Corp. (1988) p. 401 – conflict b/t 1404(a) and state rules.  J. Marshall – uses Hanna (perhaps oversimplistically).  Does 1404(a) conflict with AL statute preventing forum choice clauses in statutes?  Yes.  Was there congressional/constitutional power behind 1404(a)?  Yes.  Presumed procedural – AL fed court may transfer to NY using their discretion, weighing many factors, including the forum selection clause and the AL states interests among them.

Kennedy & O’Connor concurrence – forum selection clause s/b upheld in all but extreme cases


Scalia dissenting – uses Byrd test, state interests outweigh fed interests, AL law s/b used, not fed.
Preclusion 
Baker v GM (1998) p1114 – Res judicata = issue preclusion/collateral estoppel and claim preclusion
No one can be precluded without a chance to present.  Disfavored defense, must be raised early.
Claim Preclusion

Vasu v. Kohlers, Inc (OH 1945) – Insurance Case, Ins co. pays injured party $50 for property claim.

Case 1 - With subrogation ins. co. sues D, loses – ruled that injured party was negligent, not def.

Case 2 – injured party sues D for personal injury.  Wins.

CANNOT have preclusion – injured party was not party to case one

OH court dicta said can split claims for personal injury & for property

Rush v. City of Maple Heights (1958) p. 1115 –Scooter accident w/ pothole, Rush needs Scooter

Case 1 - Small claims court - gets max. damages of $100 fast to fix scooter quickly.  

Case 2 – State court for personal injury.  Negligence had already been ruled on in case one, issue precluded & summary judgment.

Case 2 Appealed - Cannot split damages on basis of the same wrongful act.  Vasu is narrow.
Federated Dept. Stores, Inc. v. Moitie (1981) p. 1124 – no exceptions to claim preclusion
Antitrust b/c raising price brought in federal court – possible state claims not brought 

Case 1 : Pl. 1-7 v. D.  Fed Judge ruled to sue in state court.  Pl. 1-5 appeal to 9th Cir. & win.
Case 2 : Pl. 6-7 v. D in state court, after removal were granted equitable exception to preclusion, rejoined Pl. 1-5.  S Ct. – no exceptions, cannot file a claim twice, D 6-7 claim precluded.

Jones v. Morris Plan Bank of Portsmouth (Va. 1937) p. 1126; separate docs <> separate claims.

Jones buys car for $1,200 conditional sale, dealer keeps title until note paid.  Mandatory acceleration clause in the note, if miss one month then entire note is due immediately.
Case 1 – Bank v. Jones.  Jones missed one month, bank sues for one month – collects $200.
Case 2 – Bank v. Jones.  Jones misses second month, but says acceleration clause kicked in case 1, case 1 claim should have been for the whole $1200 and the bank is now trying to split claims.  Nonsuit granted (case withdrawn)

Bank - 2 documents, note and title.  Note done, title not.  Bank repossesses car & sells.
Case 3 – Jones v. Bank.  Bank converted (stole) my car. Note and title separate?  The two are so intimately connected that it is a single theory of recovery and/or that it is a single fact pattern Under either method – claim precluded.  (facts argument the better one for modern preclusion).

Mitchell v. Federal Intermediate Credit Bank (1932) p. 1130 – preclusive effect of counterclaims
Farmer Mitchell required by mortgagor Bank to sell crop through Grower’s Association.  Bank gets first $9k of proceeds from crop sale, farmer gets rest.  President of GA runs off with money.
Case 1 – Bank vs. farmer – attempt to collect on $9,000 loan.  Legal issue, the relation b/t GA and Bank; Ruled GA a proxy for Bank for the purposes of receipt of money.  Farmer wins.

Case 2 – Farmer vs. Bank – attempt to collect remaining proceeds that GA ran off with.  Farmer argues issue preclusion –Case 1 ruled that same entity and that cannot be decided in subsequent cases.  Bank argues claim preclusion –arises under the same facts as case 1.  Farmer elected to argument as a defense only, was compulsory counterclaim – claim precluded
Compulsory counterclaims – a way of pinning someone into the forum they don’t want.  Pl. sues Def. on state cause of action w/ nondiverse parties– def MUST counterclaim on federal counterclaim on same facts in State court when prefer not to.

NY courts do not have compulsory counterclaims ; but there’s still common law claim preclusion.

Kirven v. Virginia-Carolina Chemical Co. (SC 1907) – cited in Mitchell
Farmer buys fertilizer.  Fertilizer not perform well, doesn’t pay.  C1 - Verdict for fertilizer co.  Kirven then sues fertilizer co. for damage to land due to bad fertilizer.  Once he comments on the quality of the fertilizer to some extent, may be precluded from bringing it up in another case.
O'Connor v. Varney (MA 1857) – cited in Mitchell
Construction.  Similar to Kirven, but silent on defense as to quality – no preclusion issue.

Linderman Mach. Co. v. Hillenbrand Co. (IN 1920) p. 1132
Case 1 - L sells machine to H w/ fraudulent misrep.; H does not pay.  H wins, not have to pay.
Case 2 – H sues L for incidental structural damages to bldg.  Not precluded according to Linderman court, Working vs. Bldg. damage - not arising from the same issue.  
Very important to know precisely what issues are. 

Issue Preclusion
*Cromwell v. Sac County (1876) p. 1135 – New Courthouse ; black-box rulings what’s actually ruled?
County judge/executive issues $10k in bonds & coupons to pay for new courthouse, then runs off with the money.  Coupons are separate negotiable instruments.
Case 1 – Cromwell sues for 4 coupons; ruled he must show that he is a bona fide purchaser for value.  P says not prepared to yet, ruling for Def./County.  No specific ruling made whether Cromwell was a bona fide purchaser, can’t know what was adjudicated w/o special verdict.
Case 2 – 4 different coupons & 4 bonds, Cromwell comes back, says is prepared.  S Ct. (Field) says case 1 was ground rules, case 2 was showing by Cromwell, no issue preclusion.

Negotiability, each fin. instrument separate, works against claim preclusion arg. not made.

General verdict – was it adjudicated?; Special verdict – was it necessarily adjudicated? (Rios)

Russell v. Place (1876) p. 1141; Patent case – If rule on A& B, not know which
Case 1 – 2 procedures patented (A&B).  Def. argues that patents are invalid, took common knowledge and merely tweaked it.  Jury finds general verdict for Pl.

Case 2 – Same thing, Place was back at it, violated patent again.  Same patent case brought up for second violation of processes (A&B).  No preclusion (does not logically follow)
VERY RIGID rule – if it could have been one of two things, it is neither.  No preclusion.

Despite Case 2 is identical to Case 1, ONE of A or B or both must have been decided.  
Kelley v. Curtiss (NJ 1954) p. 1142 – One of very few cases not follow AB/neither rule.
Rios v. Davis (TX 1963) p. 1142 – no preclusion on implead 3rd-party-D’s; necessarily adjudicated?
Case 1 – 3 car accident - Popular v. Davis; Davis impleads Rios as 3PD.  Special verdict - all three are negligent, nobody gets anything under contributory negligence.

Case 2 – Rios v. Davis; no claim preclusion, Rios did not have to bring counterclaim.   Case 1 issue precludes Davis (Case 1 party), but not Rios – Rios negligence not necessarily adjudicated in case 1. Rios had no standing to appeal case 1, since he won on the defense.

**Definition of “transaction”
Petro-Hunt (5th 2002) p1120 – preclusion uses transaction test - same nucleus of operative facts. Gibbs.

See Restatement (Second) of Judgments section 24 comment a for Gibbs/transaction test factors.


Moore v. NY Cotton Exch. (1926) p. 588 – transaction based on “logical relationship”

Preclusion – judgment on the merits

Claim preclusion

Procedural failure 
- not a judgment on the merits.  E.g. lack of in personam jurisdiction.
Statute of limitations
- depends on state – see Semtek chart.

Settlement

- yes if codified in a formal judgment.

Issue preclusion –

Settlement agreement 
- no, nothing actually adjudicated

Guilty plea

- if settle criminal case, no issues precluded for future civil cases.

Tribunals - NY – does it on a Tribunal-on-Tribunal basis, closer to a court the better.
University of Tennessee v. Elliott (1986) – preclusive effect of tribs depends on state rules – Erie 
Case 1 -Black man (Elliott) works at UT, fired for truancy.  Files petition under University rules and Tennessee state law for a hearing, Univ. VP appoints his admin. assis. as administrative law judge.  ALJ has 2 findings : 1.) No racial discrimination, 2.) dismissal too harsh – xfer employee.
Case 2 - Elliott v. Univ. in fed court (1331 fed question); 2 claims – Title VII (prospective relief, not want xfer) & 14 USC 1983 (money damages).  Arbitration was not a fair trail.  S. Ct. (White) - administrative preclusion determined by what states would do, unless congressional override.  Title VII has exemption, Section 1983 does not ; Elliott gets prospective relief only.

Congress overrode administrative precl. for Title VII (after Elliott money dmgs part of Title VII)


If appeal Title VII to a court, congresses not exempt appeal from preclusion; precluded

Congress codified preclusion on habeas corpus (By definition fed looking into what state did)

Allen v. McCurry (1980) p. 1192 – state judg. preclusive on fed. & judge vs. jury preclusion
Case 1 – state criminal trial - motion to suppress due to illegal search during trial.  Denied.
Case 2 – case under 14 USC 1983, damages for illegal search and seizure; issue precluded.
Nonmutual Collateral Estoppel / Issue preclusion

Nonmutual collateral estoppel - NCE


Defensive – shield ; Pl. the same in the two cases


Offensive – sword ; Def. the same in the two cases

*Bernhard v. Bank of America Nat. Trust & Savings Ass'n (CA 1942) p. 1163 – Defensive NCE

Old lady Sather’s gifts Cook money pre-will.  Cook, as Sather’s executor files estate accounting.

Case 1 – Daughter (Bernhard) v. Cook – ruling gift to Cook was valid, not need include in estate.

Case 2 – Daughter v. Bank – J. Traynor - As long as person being precluded was party to the first case – mutuality is not needed.  Saves on efficiency, and the precluded party gets a day in court.
Blonder-Tongue Laboratories, Inc. v. University of Illinois Foundation (1971) p. 1167 

Serially suing with the same facts on different D’s – Defensive Nonmutual collateral estoppel.

Case 1 - U. of Ill. owns patent, sues D1 and loses.  Univ. had option to bring in “fence-sitting defender” Blonder-Tongue as D2 but did not.  University of Illinois loses.

No such thing as compulsory joinder - can always assert defensive NCE to prevent serial suits.
Case 2 - U. of Ill. sues D2 (Blonder-Tongue) on same facts (if not same facts, no NCE). Precluded.
Parklane Hosiery Co., Inc. v. Shore (1979) p. 1169 – Offensive NCE - securities
Hosiery co. has misleading stock prospectus when going public.  

Case 1 - SEC v. Parklane for prospective action - fix prospectus.  No jury for prospective action
Case 2 – Shareholders v. Parklane for money.  Offensive NCE is discretionary for Case 2 judge.  Ps cannot unfairly lurk; no fencesitting problems here, shareholders not allowed in SEC action.
Despite lack of jury in case 1, offensive NCE granted; issue preclusion against Parklane.  Similar to historical doctrine of equity courts being granted preclusion in law courts in old England.
Options - a nonpreclusionary plea  - nolo contendre.  Nolo plea discretionary based on the judge.  

Beacon Theatres v. Westover (1959) p. 897 - judges duty to allow the jury to determine facts first
Preliminary injunctions – non-preclusive immediate relief.  If Parklane were one case, need jury.

3 things the S. Ct. emphasized in offensive NCE vs. defensive NCE
1.) fencesitting
  2.)different stakes
 3.) different procedures

Martin v. Wilks (1989) p. 1179 – White firefighters case, 5-4 decision, over’d in part by 1991 law
Case 1 : Black municipal workers v. city.  Settle for prospective relief, White firefighters sit out.

Case 2 : White firefighters v. city.  S. Ct. (Rehnquist) – not a party, not precluded.  Rule 24 intervention is permissive for a reason.  Stevens dissent – no collateral attacks on verdicts.
1991 congress – in civil rights case (and only civil rights case), if given notice then you are precluded.  Not yet been challenged for constitutionality.  Codified “vouching in” – used to ensure insurance company/indemnitor could not re-sue on the same facts if given notice.

**Semtek Intern. Inc. v. Lockheed Martin Corp (2001) p. 1198 – preclusive effect of SOL dismissals
Case 1 – Semtek v. Lockheed; Cal state.  Removed to Cal. Fed. on diversity; motion for dismissal based on CA statute of limitations, 2 years.  Fed uses state SOL (Guaranty v. York), summary judgment for Def. Lockheed “with prejudice and on the merits” b/c statute of limitations.
Case 2 – Semtek v. Lockheed; MD state court.  Removal petition filed, no diversity (home state defendant), no FQ -  federal ques. defense only (Mottley) stays in MD state. MD = 3 year SOL.

S Ct. (Scalia) – on the merits must actually be on the merits, not just a statement.

Preclusive effect of federal courts sitting in diversity given same preclusive effect as if it had been dismissed for SOL from the originating (case 1) state court.  

	
	Case 1

	
	
	State
	Federal

	Case 2
	State
	Full Faith & Credit, subject to collateral attack.  Sun Oil v. Wortman
	Semtek

	
	Federal
	Semtek?
	Semtek?


Semtek used federal common law - Sliver of federal common law left after Erie – federal labor law, federal commercial paper; potentially federal human rights law

Motions

Rule 3 – commencement of litigation

Rule 4 – territorial service of process
Rule 11 – lawyer cannot sign or present something in bad faith, must certify as to law and facts.
Rule 8 –  A claim must include 1.) grounds for relief, 2.) plain statement of facts which constitute a prima facie case and 3.) demand for judgment

Rule 12 – motions; challenge in personam jurisdiction, challenge venue, challenge subject matter jurisdiction (though that can be done at any time) and face of complaint (dismissal 12(b)6)

Rule 18 – Joinder, plaintiffs rule for construction of cases – can construct any way you want 


M.K  v. Tenet (DC 2002) p. 580 – can construct complaint as you like



Rule 21 – sever in case misjoined parties, new & unique circumstances for each.

Rule 13  - cross and counterclaims
13(a) – compulsory counterclaims –  Mitchell.  “Arises out of the transaction or occurrence”
13(b) – permissive counterclaims 
13(g) – cross-claims – never compulsory, always arising out of the transaction or occurrence.  But, if exercised they are given preclusive effect.
U. S. for Use and Benefit of D'Agostino Excavators, Inc. v. Heyward-Robinson Co. (1970) p. 584
D’ag is subcontractor for HR on 2 jobs, Groton military base & Stelma.
Miller act – construction of military bases has fed. jurisdiction; gives FQ jurisdiction for Groton.
D’ag sues for Groton, HR counters on both Groton & Stelma, D’ag counters back on Stelma.

Two entirely different construction jobs ; D’ag wins jury verdict combined cases.  Stelma granted jurisdiction b/c common liability fact.  Issue – which happened first – HR lapsed progress payments or D’Ag cancel insurance?  If results of case likely preclusive on a second case, 13(a).  
LASA Per L'Industria Del Marmo Societa Per Azioni of Lasa, Italy v. Alexander (TN 1969) p. 593
Memphis builds new courthouse; Southern Builders – prime contractor; Continental Casualty – SB’s surety; Alexander Marble – subcontractor; Lasa – Italian Marble Corp.

Alexander refuses to pay LASA saying the marble was bad.  Lasa sues A, SB and Cont.
Alexander counterclaims against Lasa for bad marble; SB – also files 13(a) against LASA

Alexander also files 13(g) cross claim against SB, SB counterclaims – no independent jurisdiction
Alexander implead architect Aydelott and his firm (Rule 14 indemnitor)

Arising out of the same facts & circumstances – Gibbs; logical relationship - Moore Cotton


Despite lacking independent juris., all cross & counters given supplemental.  Can 42(b) split.

Danner v. Anskis (3rd Cir. 1958) p. 598 – co-plaintiffs cannot 13(g) cross claim on same claim
Harrison v. M.S. Carriers (5th Cir. 1999) p. 598 – co-plaintiffs can 13(g) cross claim

Tanbro Fabrics Corp. v. Beaunit Mills (NY 1957)  p. 608 – example of whipsawing; consolidation
Tanbro – bought cloth from miller Beaunit, gave some to Amity to be processed.  Cloth bad.
Case 1 -  Beaunit v. Tanbro – Beaunit sues for payment  on bad cloth. 
Case 2 – Tanbro v. Amity (writ for replevin – get property back when it belongs to you), Case 1 was not preclusive on Amity.  Amity says Tanbro never paid wants money and will keep cloth due to artisans lien, Tanbro alleges Amity screwed up the cloth.  
Case 3 – Tanbro v. Beaunit & Amity – Tanbro trying for consistent judgment, consolidation.  Still may not win, must show a preponderance of the evidence that it is one of them.  Beaunit & Amity do not have to cross-claim against each other, 13(g) is never mandatory.
Necessary and indispensable parties

19(a) Necessary parties – must be joined if they can, in the constraints of jurisdiction
19(b) Indispensable parties – must be party to the case regardless; if cannot get, then must dismiss action
Shields v. Barrow (1854) p. 615 – manipulation to get diversity by leaving out indispensable parties
1836 sale of massive LA plantation; half cash, half IOUs; 6 IOU endorser - 4 LA  and 2 by MO.

Seller wants to undo transaction – sues the 2 MO endorsers for the full amount 

Joint & several liability – LA endorsers would have to reimburse MO endorsers, but would not have a day in court against seller.  LA endorsers were indespensible (now would be necessary if it was amended to only have 2/6 payment, not full amount).
Bank of California v. Superior Court of San Francisco (CA 1940) p. 612 – necessary v. indispensible

Old lady case, lagatee Smedley argues she was left entire estate in contract before will - sues executor Bank & all other legatees.  Only Bank & residuary legatee are served, Bank wants ALL legatees served, prevent double payment to both legatees and Smedley.
Remaining legatees ruled necessary only – if you can find a way to go forward, minimizing the risks, then amend the lawsuit if necessary and go forward.

Provident Tradesmens Bank & Trust Co. v. Patterson (1968)  p. 616

Employer Dutcher (PA) lends car to Cionci who goes on joyride with Lynch (PA) & Harris resulting in a fatal accident with Smith.  PT (NY) is executor of Cioci’s penniless estate and Dutcher’s insurance caps at $100k, covering only respondeat superior and permission.
Case 1 – Lynch v. PT in fed diversity – not include Dutcher to keep diversity - $50k judgment.
Case 2 – pending – S & H v. PT, Dutcher & Lynch in PA state court

Case 3 – S, H, & Lynch v. PT and Dutcher’s insurance, Dutcher left out to keep diversity.  Insurance co. loses.  On appeal – is Dutcher indispensable?  S. Ct. (Harlan) – Dutcher is not indispensable – rule 19 is flexible and balances interests, likely no adverse effect to Dutcher.
4 interests- in deciding b/t necessary vs. indispensable

Pl – interest in forum and (after winning) maintaining the judgment

Inside party defendant – avoid multiple litigation and Tanbro whipsawing

Outside party nondefendants – shrinking pots

State’s interests in efficient cases

Impleader
Rule 14(a) – Third party defendants

Rule 14(b) – Plaintiffs ability to implead on counterclaims

Jeub v. B/G Foods (MN 1942) p. 626 – impleading is ok, even when there is only a contingent liability


B/G restauranteur served bad Swift ham to Jeub, implead Swift when Jeub sued.

Impleader notes – can’t use rule 19 to break diversity but can use rule 14 impleader.  Kroger.  Still at discretion of the courts, though.

100-mile bulge (rule 4(k) and 4(f)) – rule 14 can be served anywhere in 100 miles of courthouse.  

Interpleader – Multiple and conflicting claims on the same asset.  Useful for bankruptcy.
Options besides interpleader – in rem jurisdition w/ rule 19.  Has holes.
Two types of interpleader – Statutory interpleader and rule interpleader; statutory is much better.
Federal Interpleader Act –statute 1335 – Between and among claimants (over $500) but the holder is essentially irrelevant, can serve anywhere in the US and there is MINIMUM diversity (if any claimant has different citizenship  than another claimant, diversity is satisfied).  May be brought in any district in which any claimant resides - 1397.  Precludes claimants from other claims - 2361.  Must pay the claimed property into court : has some issues.
Rule Interpleader – rule 22 –between holder and claimants.  Treated like a regular diversity case, need MAXIMUM diversity (if any claimant has same citizenship as holder, then no diversity).  Also requires traditional service of process & in personam jurisdiction.  

New York Life Ins.  v. Dunlevy (1916) p. 639 – interpleader before 1335 national service of process
Gould buys tontine from Ins. on  Dunlevy maturing at age 30.  Dunlevy defaults on payments to hatmakers Boggs & Buhl, attempt to collect on $2,500 mature tontine.
Case 2 –Ins. v. Dunlevy & Gould; Gould says tontine was his, never assigned it to Dunlevy.  Ins. interpleads to see who to pay.  Dunlevy doesn’t show, Gould wins and is paid.
Case 3 – Dunlevy v. Ins. & Gould; wants tontine, not party to Case 2 and no proper service of process.  Ins. has to pay a second time, now to Dunlevy.  Boggs & Buhl get nothing.
Pan Am. Fire & Cas. Co. v. Revere (LA 1960) p. 642 – is unliquidated tort claim substantial enough?
Huge car accident.  Person at fault had a $100,000 insurance policy; ins. co. gives cash to the court asked to interplead those who had claims against the money. – Rule 22 interplead granted.
Rule 22 allows split into separate jury trials – if total amount over $100k then court will allocate.

**State Farm Fire & Cas. Co. v. Tashire (1967) p. 646 - boundaries for modern interpleader
Same facts as Revere, but only $20,000 policy on $millions of damages.
S Ct. (Fortas) - Minimum diversity is constitutional.  Interpleader is not a “bill of peace” – tail can’t wag dog.  The injunction against further suits must be modified so as not to freeze people’s ability to sue elsewhere.
Griffin v. McCoach (1941) p. 651 – interpleader uses law of state forum underlying; Klaxon.

Intervention

24(a) – intervention as a right, flip side of 19(a) necessary parties – immediately appealable
24(b) – permissive intervention of interested parties (could have been rule 20) – court’s discretion
24(a) requires “shrinking pots”

Any resource that is finite and exhaustible – 24a

Stare decisis issues that would impair ability to collect later – 24a

Smuck v. Hobson (DC 1969) p. 652 – “interest” test – interest, no representation, impeded other parties
Hobson & black parents won civil rights discrimination case against school, Smuck and (white) parents trying to intervene on appeal.  Smuck parents allowed to intervene with scope limited to what their interests are.
42 USC 2000h-2 – unconditional right to intervene in civil rights

42 USC 2403(a) – right to intervene on Constitutional challenges.  Used by U.S. to say that a case should be decided on nonconstitutional grounds and to show cases are collusive.

Class actions - Rule 23
23(a) – 1.) numerousity, 2.) commonality.  3.)  typicality 4.) adequacy

23(b) – do you need a class action?
23(b)(1)– similar to rule 19, almost never used since people tend not to understand 19

23(b)(2) – civil rights; generally no damages at all, but some courts adopting hybrid CAs allowing $$$

Hybrid CAs p. 681 – 5th circuit “predominance” test – primary goal, not size of damages
23(b)(3) – efficiency catchall.  Mass tort.  No rule 19 requirements, can get damages.  Originally discretionary for judges, stare decisis has made it automatic if 23(a) met and is more efficient

23(c) – Can only have a class if you allow people to get out.  Notice and opt-out need only be given under b(3) – not b(1) or b(2).  Conflict between due process clause and 23(c)2?
Fairness in political theory - Alfred Hirshman’s concept


-Is there exit (can you leave?)


-Is there loyalty (is there a lack of conflicting interest?)


-Is there voice (can you speak?)
Hansberry v. Lee (1940) p. 691 – class action before rule 23 – “class” must represent classmembers
Case 1 – developer vs. Landowners – settlement agreement that no colored person could reside in the area if 95% of the landowners agreed.  Only 54% actually signed, but it was ruled that the agreement was valid based on fraudulent stipulation that 95% requirement met.
Case 2 - landowners enjoining Hansberry, a black man, from buying under the covenant.  Seller & buyer are both 19(b) indispensable.  S Ct. (Stone) – Case 1 not preclusive – “class” was comprised of hand picked reps – no actual or virtual representation of many landowners- covenant invalid.  If every landowner had been party to case 1, covenant maybe valid.
Richards v. Jefferson Cty (1996) p693 – failure to provide notice & no representation – case dismissed
Gen’l Telephone v. Falcon (1982) p668 – class decertified b/c named Pl not posses same interest

Class and Subject matter jurisdiction

Ben-Hur Rule (1921) p. 696 – Class is given citizenship of the named plaintiff only

Snyder p. (1969) p696 – must have at least one pl (the named pl) meet reqs – no aggregation.
Allapattah (2005) p. 697 – can pendent jurisdictional amount if have one valid claim

Phillips Petroleum Co. v. Shutts (1985) p. 699; opt-out ok notice for class; 

Only S Ct. case granting jurisdiction & venue but not law KS must use other states law.

Due process level for plaintiffs is less than that for defendants

Sun Oil Co. v. Wortman (1988) Procedural laws are applicable even in substantive laws are not
Statute of limitations b/t states – procedural; KS SOL for all BUT other state substantive laws

BUT came after Guaranty Trust Co. v. York (1945) p. 372; SOL is substantive for Fed Court;
Maintainability & Settlements
Issues on agency – do class lawyers really have the best interests of the class in mind?

Eisen v. Carlisle and Jacquelin (1974) (handout) - plaintiff must pay notice costs.

Amchem Products, Inc. v. Windsor (1997) p. 708 – conflicts b/t subgroups lead to decertification
Asbestos claims.  Some people actually injured some people exposed and potentially harmed.   3rd circuit decertifies class – requires that when certifying the judge look to 23(a) and 23(b)(3) as if it were going to be litigated, even though it’s going to be settled.  Internal conflicts also.
S Ct. (Ginsburg) affirms decertification – cannot ignore fact of proposed settlement, 23(e).  Once it’s been settled, very different from litigation for MANAGEABILITY, but not for commonality, typicality, predominance and adequacy.  This case also had problems with the four 23(a) requirements b/c there were two distinct groups and highly individualized interests in mass tort.
Breyer dissent – exposure interest for 23(a) & b(3) but settlement CREATES common interests, get compensation for a fair and reasonable cost.  Once settled – interest in keeping settlement.
Miles v. Merrill Lynch (2nd Cir. December 6, 2006) – individualized claims break up class

Securities case – IPO underwriters sued by 23(b)3 class.  Need to show causation & reliance, underwriters argue that each Pl. must show reliance individually
Circuits split – ½ say 23(a) & b(3) need some evidence, then judge has discretion, ½ say a matter of fact, need a PREPONDERANCE OF EVIDENCE, new 2nd circuit rule, class decertified.
Pre-Eisen mini-hearing back in another form – must be done beforehand for class certification.
Ortiz v. Fibreboard Corp. (1999); p. 721 – court is harder on b(1)’s than b(3)’s- decertify
Asbestos again - 23(b)1 – no notice, no opt-out.  Company argued funds were limited, but no bankruptcy.  People outside class getting double what people in class got, class decertified.
Cooper v. Federal Reserve Bank of Richmond (1984) p. 729 – preclusive effect of CAs
Case 1 - Pl. sues Def. in 23(b) class for discrim.; Def. wins, no pattern or practice for discrim.
Case 2 – Pl. sues Def alone.  Precluded?  S. Ct . (Stevens) says no, not for SPECIFIC acts of discrimination, which are different from general basis.  No issue preclusion.

No claim preclusion  - why?  Class as separate entity reasoning?  23(b)1 & b(2) may be separate entities, b(3) can bring own claims – more likely a collection of individuals

Lack of ability to grant claim preclusion in class actions makes it difficult to settle.
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