Civil Procedure
Introduction/Overview

1. The Adversary System

a. Elements:

i. Neutral and passive decision maker (generally jury)

ii. Party presentation of evidence

iii. Highly structured forensic procedure

b. FRCP 1: Rules “should be construed and administered to secure the just, speedy, and inexpensive determination of every action and proceeding”
i. Rules adopted in 1938

2. Due Process (a meaningful opportunity to be heard) 

a. ESSENTIAL ELEMENTS (notice be reasonably calculated to apprise defendants so they have their right to be heard):

i. Notice 

ii. Reasonable opportunity to be heard

iii. Neutral Decision-Maker

b. Constitutional basis

i. 5th Amendment - “No person shall … be deprived of life, liberty, or property without due process of law”

ii. 14th Amendment - “... Nor shall any state deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.”

c. Hamdi v. Rumsfeld, (U.S. 2004) - American citizen detained as enemy combatant, housed indefinitely in US, held under “Authorization for the Use of Military Force Act (AUMF)” (expanded president’s war powers); Habeas Corpus suit filed, Gov. claims that state secrets will be forced out at trial and that they must be allowed discretion.
i. Habeas Corpus: being held w/out access to legal counsel and/or notice of any charges against party (based on 5th & 14th); CIVIL, not criminal remedy

ii. HELD (plurality of 4, O’Connor for court): A citizen-detainee seeking to challenge his classification as an enemy combatant must receive: (1) notice of the factual basis for his classification (Mobbs Declaration insufficient as hearsay), and (2) a fair opportunity to rebut the government’s factual assertions before a neutral decision-maker. (BUT military tribunal ok.)

iii. Mathews test: Weigh against one another: a) the private interests at stake, b) the government interest, and b) the risk that the procedures used will lead to erroneous decisions. 
1. private interests: liberty - right to trial, right to speedy process

2. gov interest: gov. secrets/security, wartime. 

iv. Scalia DISSENT (+ Stevens): AUMF =/= to the Constitution’s Suspension Clause and thus for citizens, the government must either press charges for whatever crime it accuses the citizen of (treason) or suspend the writ of habeas corpus (Congress); Court’s opinion is overly permissive of the Government. 

1. 2 concur (Souter) in part; don’t even need to look at Due Process, was illegal detention
2. 1 dissent (Thomas): govt interests should win! Judiciary should stay out of military matters

d. NOTICE 
i. To defend oneself against claims, you must be AWARE of claims - GIVES DEFENDANT OPPORTUNITY TO BE HEARD.

1. FRCP 4: Summons (Issues of Service) (Age 18+ to be served)
a. “Constitutional ritualizing of service”

b. FRCP 4(d) - if defendant receives request for waiver of service and declines, defendant must pay for all service. - if they accept, they receive FULL 60 days to respond

i. Usually works well with large institutions, but not necessarily individuals

ii. 4(d)(2): Failure to waive: pay for service and for any attorney’s fees for recouping $

c. FRCP 4(e) - delineates principle method for serving adult individuals as PERSONAL service (either on individual, at dwelling with resident of suitable age/discretion or authorized agent) (CONTRAST WITH Greene, Mid-Continent)
i. Suitable Age = over 16; Constitutional?
d. FRCP 4(h)  - Corporations

e. FRCP 4(k) - Territorial Limits to Federal Service

i. Establishes personal jurisdiction over a defendant?
ii. Jurisdiction of a federal district court is that of the state in which it is located.

ii. “Provisional” remedies (“interim” rulings) - allowed court to grant relief to plaintiff provisionally based on what final outcome of case will be (originally allowed without notice -“ex parte”, but court struck down)

1. interim injunction prevents premature resolution of case

2. in financial area, less injunctions, but ATTACHMENT:

a. attachment allows temporary seizure of D’s property

b. wage garnishments 

3. SOMETIMES allowed with the following safeguards:

a. Court order for evidence

b. “Prompt” opportunity to be heard (post-seizure)

c. Creditor must post bond before court order 

e. Greene v. Lindsey (U.S. 1982) - Housing suit, officer/D posts notice on door, but P states things posted on door regularly ripped off, and P never receives notice; local law requires notice by posting and not necessarily by mail.
i. HELD: Notice by posting NOT enough; requires notice by mailing. 

1. 42 USC § 1983 - Federal courts have power over private rights of action to grant appropriate relief for civil rights violations
ii. DISSENT (O’Conner + 2): mail is neither speedy enough for the purposes of process NOR any more reliable than posting. 

f. Jones v. Flowers (U.S. 2006) - Flowers buys Jones’ house at sheriff’s auction, auctioned because failure to pay taxes; NO NOTICE (because while used certified mail, agency was aware all mailings had been returned)
i. HELD: Notice must be “reasonably calculated” to provide ACTUAL NOTICE (if aware of non-receipt of notice, must use alternate means)

ii. For prisoners, it has been found cert. mail is OK.  

iii. INCENTIVIZES: ducking notice, BUT claiming no receipt may lead to special hearing finding of fact.

g. FRCP 60(b)(4) - authorizes/requires court to vacate default judgment when NO proper service was made.  
i. GENERAL RULE:  If you do not receive service but were served properly, cases can still go to trial

ii. HOWEVER judgments made without proper service are VOID, even if you (receive service) know about service, BUT service was IMPROPERLY ISSUED. 
h. Mid-Continent Wood Products v. Harris (7th Cir. 1991) - Mid-Con attempts to serve defendant but makes several egregious errors in attempting service (wrong home address, copied uncertified mailing to attorney)
i. HELD: Rule of service is “ritualized” and ritual MUST be met for service to be effective

1.  Invalid service of process cannot be made valid through defendant’s knowledge of the suit 

2. Attorney is neither party nor authorized agent.

i. FORM 3 - SUMMONS form in the Appendix of forms
j. Lassiter v. Department of Social Services (US 1981) - Mother is incarcerated; state is trying to terminate mother’s parental rights; mother fails to get counsel for trial
i. HELD: While parents have a strong right to their children, the appointment of counsel is not constitutionally mandated. (Constitution only mandates counsel if plaintiff’s PHYSICAL LIBERTY is at risk)

ii. Should use MATHEWS TEST at trial level, but Sup. Ct. makes the decision since adoptions proceedings are pending (time is of the essence!):

1. State interest: economic (costly to use lawyers); accurate decision-making (also litigant interest); best interest of child; speedy proceeding

2. Risk of erroneous decision: LOW?!

iii. BLACKMUN DISSENT (+3):  termination cannot be constitutionally enacted through formal judicial proceedings without the benefit of counsel, in particular because “the provision of counsel for the parent would not alter the character of the proceeding, which is already adversarial, formal, and quintessentially legal [BUT] it would diminish the prospect of erroneous termination, a prospect that is inherently substantial, given the gross disparity in power and resources between the State and the un-counseled indigent parent. 

1. Majority and dissent appear to disagree mainly on HOW accurate/fair the decision is without counsel

k. DUE PROCESS ISSUES: CONTEXT & FUNDAMENTAL FAIRNESS

i.  (Mathews test goes to this)

ii. Lassiter focused on constitutionality of rules, Mid-Con focused on following of rules themselves.

PERSONAL JURISDICTION - Jurisdiction over Persons and Property
a. Jurisdiction: The place/court in which a plaintiff can properly begin an action; that court which has power over the person or property of the Defendant.
i. WITHOUT NOTICE, court has NO POWER over defendant. 

ii. Court must have constitutional or statutory BASIS for asserting jurisdiction over defendant or its property.  Requirements:

1. “reasonable and just according to our traditional notions of fair play and substantial justice” - Int’l Shoe

2. sufficient connection between defendant and forum state 

iii. Jurisdictional basis?

1. Statute? 

a. Constitutional?

iv. If a case is dismissed for lack of jurisdiction, can still retry somewhere jurisdiction DOES exist (not precluded)

v. CALIFORNIA LONG ARM STATUTE - “to the extent permitted by the Constitution” - broadest, but also most confusing

vi. IMPACT OF JURISDICTION REQUIREMENTS

1. Dismissal on motion

2. Default judgment => vacated/void (Mid-Continental, Pennoyer)

3. No full faith and credit (US Constitution Article IV § 1) to judgments without jurisdiction 

a. Discourages improper lawsuits

b. Pennoyer v. Neff (US 1877) - Mitchell sues Neff in OR State Court for attorney’s fees. Neff could not be found and so is served by publication (in OR).  Default judgment. When Neff’s land patent goes through, state gets possession of the land to satisfy the judgment.  Mitchell buys in sheriff’s sale, Pennoyer buys land from Mitchell. Neff sues Pennoyer in Federal Court to reclaim possession of his land.
i. HELD: Court finds in favor of Neff because notice was inadequate.  Property could have been taken using Quasi in Rem jurisdiction, but only if properly attached prior to judgment. 
1. No state can exercise direct jurisdiction and authority over persons or property outside of its territory, if person IS found within state, state has exclusive jurisdiction over that party, unless defendant consented to be sued.

ii. Largely overruled, should have been quasi in rem

iii. LEGACIES of Pennoyer: ritualized process; presence in state is still a valid basis for personal jurisdiction (But NO presence in state NO longer valid reason for NO personal jurisdiction); 

1. 80 years pass: Shift from geography to fairness with Int’l Shoe

c. Different Types of Jurisdiction (Person vs. Property)

i. Quasi-in-rem (liability limited to the value of the property)

1. claim related to/arising out of property
2. attachment (generally unavailable today)

ii. In rem - claims over property itself

1. in rem is ok even if defendant is outside of forum state as long as notice is proper

2. binds all possible claimants including unknown claimants, “all the world”

iii. IN PERSONAM - court gets power based on what the law (common law/statutes) allows - “over the person”; best for plaintiff since allows whatever amount suit requires to be given.

d. LEGAL FICTION OF IMPLIED CONSENT
i. implied consent to a state’s laws when present in state (mostly because of motorists)

ii. led to “long arm” statutes in/by states to help legitimize implied consent (Court/legislature cooperation)

e. LEGAL REALISM

i. tailoring law to common sense solution to interpretation of law 

f. International Shoe Co. v. Washington - MO Manufacturer/Corporation sells product through employees based in Washington. Present in Washington enough to be sued within Due Process boundaries?
i. HELD: Int’l Shoe has minimum contacts and the claim arose from these contacts, so jurisdiction is appropriate. (Enjoying the benefits and protections of state.)
g. Bryant v. Finn Air (NY) - Bryant gets hit by jet blast in Paris by FinnAir Jet.  Finn Air is Finnish airline, European only flights.  Bryant is New Yorker.  Bryant sues FinnAir in NY.  FinnAir rents office for advertising in NY
i. Holding: FinnAir Activity is sufficient for Jurisdiction in NY (substantial and continuous); general jurisdiction (claim does not have to arise out of contacts in state)
ii. This is NOT technically a not long-arm case, instead it is proving PRESENCE in the state.

h. SPECIFIC JURISDICTION - MINIMUM CONTACTS - defendant could reasonably expect to be haled into court and jurisdiction must not offend “traditional notions of fair play and substantial justice” (Int’l Shoe and all that follow)
i. “Purposeful availment of the benefits and protections” offered by forum state. 

ii. Merely placing products in the stream of commerce is INSUFFICIENT to establish minimum contacts (Asahi)

iii. Long arm statutes make it possible.
iv. Important because:

1. won’t be an accurate judgment if defendant is forced to defend in an unreasonable place (defendant won’t defend well)

2. federalism argument - don’t want states overreaching their jurisdiction
	NO Minimum Contacts =>
	=> NO Jurisdiction

	Minimum Contact BUT Action NOT related/relevant to contacts =>
	=> NO Jurisdiction

	Minimum Contact + Related Action =>
	=> SPECIFIC JURISDICTION 
(Int’l Shoe)

	Substantial & Continuous Acts (regardless of action) =>
	=> GENERAL JURISDICTION


i. GENERAL JURISDICATION 

i. Natural/individual persons, established by physical presence = general jurisdiction

ii. Corporate presence: Subst’l and continuous contacts AND where incorporated = general jurisdiction

iii. NOT NECESSARY FOR CLAIM TO ARISE OUT OF ACTIVITIES IN FORUM STATE WHEN THERE IS GENERAL JURISDICTION

iv. If corporations want to do business in a forum state, must meet laws of that state (regulatory standards)

j. World-Wide Volkswagen Corp. v. Woodson (US. 1980) -  NY based automobile retailer and its wholesale distributor, serving only NY/Metro area; products liability suit; automobile sold in NY to NY residents became involved in an accident in Okla.
i. OK Law: “Tortious injury in this state by an act or omission outside this state... [can be subject to jurisdiction ONLY if defendant derives] substantial revenue from goods used or consumed in the state.”
ii. HELD: No minimum contacts: Whatever marginal revenues defendants receive by virtue of the fact that their products are capable of use in Okla. is not enough of a contact to justify that State’s exercise of in personam jurisdiction over them. 

1. Conducting activities in State must be “purposeful availment ... arises from the efforts of the manufacturer/distributor to serve, directly or indirectly, the market for its products in other States.” 

2. Burden on defendant must be considered in light of other relevant factors: 

a. forum state’s interest in judging dispute; 

b. plaintiff’s interest in obtaining convenient/effective relief; 

c. interstate judicial system’s interest in obtaining the most efficient resolution of controversies; 

d. shared interest of several States in furthering substantive fundamental social policies. 

3. UNILATERAL ACTION OF CONSUMER - don’t want to hold defendant responsible for unilateral acts of consumer

k. Asahi Metal Industry Co. v. Superior Court (US 1987) - Motorcycle accident in CA due to a defective tire, tube, and sealant.  Victim sues, among others, Taiwanese Cheng Shin, who manufactures the tube.  Cheng Shin cross-complains against Japanese Asahi because Asahi makes valve assembly for tube.  All other (American) parties settle; this was an indemnity action.
i. DIVIDED COURT HOLDS: 8 Justices (not Scalia) agreed that Cheng Shin suing Asahi in California Court violates “traditional notions of fair play and substantial justice.” Even if there are minimum contacts, traditional notions can override. A meaningful opportunity to be heard under Due Process MEANS a meaningful time and manner of adjudication.

1. FOUR FACTOR TEST FOR FAIR PLAY/SUBST’L JUSTICE

a. defendant’s interest in avoiding jurisdiction in this forum

b. plaintiff’s interest in maintaining jurisdiction in this forum

c. state’s interest in exercising jurisdiction in this forum

d. interest of the interstate judicial system in substantive policy issues

i. special sensitivity to international concerns 

2. ALL JUSTICES AGREE ASAHI PLACED PRODUCTS IN THE STREAM OF COMMERCE:

a. MINIMUM CONTACTS NOT MET - (O’Connor, Scalia, +2)

i. Because “purposeful direction” not met. (examples: advertising, setting up distributors, specific designs for mkt) 

ii. PROBLEM: allows potentially negligent manufacturers to walk away without taking responsibility 

b. MINIMUM CONTACTS ARE MET (Brennan, Stevens + 3)

i. “Regular and anticipated flow of the stream of commerce” because defendants are benefiting from items reaching that market; no surprise at being haled into ct AND no burden w/out corresponding benefit
ii. PROBLEM: Defendant lacks control of where products end up (unfair?)

l. For minimum contacts to be satisfied, connection to forum state must have resulted from defendant’s own action (purposeful availment), plaintiff action cannot create jurisdiction where defendant previously has no connection. 

i. Examples of NO JURIS: Kulko v. Superior Ct. (ex-wife moving to Cali =/= creating juris. in Cali over ex husband); Hanson v. Denckla (woman moves to FL from NJ, has trust with DE Co. and continues to do business with them, NO JURIS. over DE Co. because unilateral action of decedent); 

ii. EXAMPLES OF JURIS: McGee v. Int’l Life Insurance (TX Co sells life insurance by mail to guy in CA = specific JURIS in CA); Keeton v. Hustler (Hustler just distributing a few thous. magazines in NH = JURIS in NH) 

m. Burger King Corp v. Rudzewicz (US 1985) - BK is an FL corp. with principal offices in FL, with contracts providing that FL law governs (choice of law clause) and payments must be sent to FL.  Defs set up franchise contract with BK in Michigan, negotiating w/ both Michigan office and FL headquarters.  After completing deal, defs fell behind on payments and ultimately defaulted, their franchise was terminated but defs continued to operate as a BK. FL has a long arm statute: “breaching a contract in the state by failing to perform required contracted acts leads to jurisdiction in FL”
i. FRCP 4(k) Jurisdiction of a federal district court is that of the state in which it is located.
ii. 2 steps when looking at whether can exercise personal juris over out-of-state D:
1. what does the statute say? does it authorize jurisdiction?

2. if so, is the statute constitutional? 

iii. HELD: Defendant availed themselves of the benefits/protections of laws of FL by signing a contract with a FL choice of law clause AND defendant established a long term relationship with plaintiff in FL.  

1. Defendants were sophisticated actors/experienced business-persons (here, accountant) and should have known consequences of actions. 

2. FOUR FACTOR TEST FOR FAIR PLAY/SUBST’L JUSTICE

a. defendant’s interest in avoiding jurisdiction in this forum

i. WHAT LAW? difficult to maintain, hard to control lawyer, expensive, discovery difficult, possibly jury biases, conflict of law tends to favor injured party, int’l difficulties

b. plaintiff’s interest in maintaining jurisdiction in this forum

i. Franchise would be forced to go all over the country - prohibitively expensive.

c. state’s interest in exercising jurisdiction in this forum

d. interest of the interstate judicial system in substantive policy issues

n. Shaffer v. Heitner  (US 1977) -  Heitner files shareholder’s deriv. suit over corp. incorp’d in Delaware, 28 defs notified by mail, 21 of whom had property (stocks) attached/sequestered due to suit, claimed insufficient contacts to Delaware for jurisdiction; claimed said property could not be seized in Delaware. Stock certificates NOT located in Delaware. 
i. HELD: For quasi-in-rem (attachment for unrelated claims) jurisdiction, the court must hold itself to the same standard as in International Shoe that defendant has minimum contacts: “sufficient contacts, ties, or relations”, “fair play and substantial justice”, and “had not purposefully availed themselves of the forum”. Proper procedure suggests property can only be used/attached as security for judgment.

1. if a piece of property owned by defendant itself is within a jurisdiction, that property can establish minimum contacts (but attachment not necessary here) 

2. Eliminates “ancient” basis for personal jurisdiction => jurisdiction through attachment/sequestration no longer allowed
o. Waiving your right to challenge jurisdiction - can waive rights to personal jurisdiction but not subject matter jurisdiction

i. Special appearance laws say that if you are only fighting personal jurisdiction, showing up for just that purpose does not negate your ability to fight.

p. Burnham v. Superior Court (US 1990) - Petitioner married wife in WV, separated and wife moved to CA, filed for divorce in NJ state court under reasons different than they agreed to; wife sued in CA Ct.  Petitioner visited CA on business and visited children; was served with summons while there.  
i. HELD: Tag jurisdiction confers general jurisdiction to the individual HERE.

ii. SCALIA PLURALITY: Standard of Int’l Shoe was developed by analogy to physical presence (for ABSENT defendants) and because tag jurisdiction is the traditional/widespread/“ancient” practice (no state has gotten rid of it), it still stands on its own.  (Int’l Shoe standards DON’T MATTER in Tag jurisdiction) 

1. Though Shaffer says “all assertions of state-court jurisdiction must be evaluated according to Int’l Shoe and its progeny”, Scalia distinguishes by saying Schaffer only for quasi-in-rem and has not decided “tag/gotcha” jurisdiction.

iii. BRENNAN PLURALITY: Says “all assertions of state-court jurisdiction must be evaluated according to Int’l Shoe and its progeny” but this situation fits the criteria because burdens are slight (modern travel), and state/plaintiff interest is large, and D “availed” self of benefits of laws as a tourist. 

q. GENERAL JURISDICTION FROM HOMES:

i. residence - where you presently live

ii. domicile - “true and permanent home”

r. Zippo Mfg. Co. v. Zippo Dot Com (W.D. Pa 1997) - Mfg makes Zippo lighters, Dot Com operates news website with subscriptions: 140k are paying subscribers, 3k in PA (2%).  Dot com entered into agreements with 7 internet access providers in PA.  Mfg makes trademark claim in re use of “Zippo”. Dot Com makes motion to dismiss for lack of personal juris.  
i. ! Zippo Sliding Scale of Internet State Presence !

1. Proportionate to the nature and quality of commercial activity conducted over the internet

a. level of interactivity

b. commercial nature of exchange

2. More compelling: (1) clearly doing business/entering contracts with foreign residents and knowing/repeated transmission of files over internet to foreign residents <–––––(2) Interactive websites where information can be exchanged)–––––> (3) passive website posting info: less compelling.

ii. HELD: Dot Com’s actions constitute the PURPOSEFUL AVAILMENT of doing business in PA.  

iii. 3 pronged test: 1) sufficient minimum contacts; 2) claim arises out of these contacts; 3) exercise of juris. must be reasonable.

s. LL Bean Case: 9th circuit held that LL Bean was subject to general jurisdiction in California due to the website and volume of business through website, in essence creating a “virtual store” in California
i. suit does not arise out of items sold, was about pop-ups on site

2. WAIVER OF DUE PROCESS RIGHTS

a. USE IT OR LOSE IT: If defendant has not affirmatively waived jurisdiction in advance, defendant can still be said to have waived through non-action
i. FRCP 12(b)(2-5) motions must be include all asserted claims before [or in, if not motion] first answer/pleading, or they are waived and cannot be brought up again later. 

2: Personal Jurisdiction

3: Improper venue

4: insufficient process

5: insufficient service of process

ii. FRCP 4(d) - waiver of service.

b. Pre-Action Consent

i. Choice of forum clause

1. Exclusive - specifying can only litigate in specific court in a specific state/jurisdiction about matters under contract

2. “A valid choice” - gives option of litigating in a specific jurisdiction
ii. Choice of law clause

iii. Arbitration clause - agreeing to bring action in front of an arbitrator

1. common for int’l, sports, labor

a. int’l will commonly arbitrate where neither state has contacts

2. rare to be overturned in Court (even in cases of mistake of law/fact)

c. National Equipment Rental Ltd. v. Szukhent (US 1964) - Michigan farmers enter into equipment rental contract with New York company with clause designating agent of service, whom farmers had never met and who worked for NY company.  Agent authorized by appointment. 
i. HELD: parties may agree in contract to designate an agent of service no matter who or in what jurisdiction.  

d. Carnival Cruise Lines v. Shute (US 1991) - Shutes buy ticket from Carnival, Shutes don’t see ticket until paid for, ticket had contract stipulations on back including choice of forum clause stipulating FL.  
i. HELD: Despite imbalance of bargaining power (leading to increased scrutiny), Court says it’s OK! Because: forum clause passes on benefits to consumer; clause is not unreasonably burdensome to plaintiff or overreaching, no bad faith, plaintiff made aware of clause

ii. THE BREMEN PRECEDENT: “a freely negotiated private international agreement, unaffected by fraud, undue influence, or overweening bargaining power, such as that involved here, should be given full effect”... “in light of present-day commercial realities and expanding international trade”

3. VENUE; TRANSFER

a. Venue: waivable by defendant; based on Federal Districts within states, not states themselves; governing law is the same, so is matter of convenience and judicial persons present in action

b. FORUM SHOPPING: plaintiff want to strategically locate case to get best forum; REVERSE FORUM SHOPPING: defendant tries to defeat/counter strategic location of case (Ex: Piper)

c. VENUE VERSUS PERSONAL JURISDICTION

i. While personal jurisdiction is focused on the authority of the court to hear a particular court, venue is concerned with the geographic location where a suit is commenced

ii. Venue is NOT constitutionally required, just STATUTORILY required. 

1. Court can change venue sua sponte or venue can be challenged on motion

a. 28 USC § 1404 - CHANGE OF VENUE -  upon motion, consent, or stipulation of all parties for the convenience of the parties, witnesses, or in the interest of justice.

b. 28 USC § 1406 - CURE OR WAIVER OF DEFECTS - allows district court to dismiss or transfer (if in the interest of justice) a case if brought in the wrong district based on court’s discretionary authority. 

	Situation 
	Transfer?
	By whom?
	Law applied

	1) Forum 1 venue proper, but inconvenient. 
Personal jurisdiction satisfied
	YES - §1404
	Defendant, plaintiff, or court
	Conflicts law of Forum 1 
(CONFLICTS LAW =/= SUBSTANTIVE LAW)

	2) Forum 1 venue improper, Personal jurisdiction satisfied
	YES - § 1406
	Defendant, plaintiff, or court
	Probably conflicts law of Forum 2

	3) Forum 1 venue improper, no personal jurisdiction
	YES - § 1406 
	Defendant, plaintiff, or court
	Conflicts law of Forum 2

	4) Forum 1 venue proper, no personal jurisdiction
	YES - § 1404, §1406, or gloss on both 
	Defendant, plaintiff, or court
	Conflicts law of Forum 2


2. As long as personal jurisdiction is satisfied, venue is smaller concern

3. PERSONAL JURISDICTION MUST BE SATISFIED!

a. If no personal jurisdiction, court can transfer to a district where there IS jurisdiction under § 1406 AS LONG AS IT IS IN THE INTEREST OF JUSTICE. 

d. 28 USC § 1391 - Venue Generally

i. (a) 3 aspects in diversity alone cases: 

1. [in any district] where any defendant resides if all defendants reside in same state, (LEANS TOWARDS DOMICILE, but cases split so residence may also be appropriate to use)

2. where any substantial action related to the case occurred, or claim related property is situated

3. if not 1 or 2, anywhere the defendant is subject to personal jurisdiction at time action is commenced (general juris- subst’l and continuous)

ii. (b) Same as (a)(1) and (a)(2), except in “not just diversity” forum, except (b)(3) stipulates where any defendant may be found [(tag jurisdiction)]

iii. (c) (CLARIFYING WHERE CORPORATIONS RESIDE, 1391(a) or (b) STILL APPLY) defendants who are corporations - reside in any state in which subject to personal juris. when suit was started; When there’s more than one district w/in a state, by looking at each district as if it were its own state, venue is appropriate if it could be said that there is personal jurisdiction for a district based on corporation’s contacts alone; further, if you look at districts as states and none has sufficient contacts alone, look at the one with the most. 

iv. (d) alien may be sued in any district 

e. 28 USC §1392 - when property is physically split between districts, suit may be brought in either district
f. Republic of Bolivia v. Phillip Morris Co. (S.D. TX, 1999) - Bolivia suing because of subst’l health costs due to cigarette smoking, 6 similar actions brought by other plaintiffs simultaneously; All actions transferred to District of DC
i. Why was case brought in TX? FORUM SHOPPING! No association

ii. Done SUA SPONTE through § 1407

g. 28 USC §1407 - MULTIDISTRICT LITIGATION - allows TRANSFER for consolidating ALL pretrial motions and discovery; governed by judicial panel on multidistrict litigation
i. Parties will either be transferred back to the original venue, or can consent to new venue or WILL LIKELY SETTLE. 

h. FORUM NON CONVENIENS (REVERSE/DEFENDANT FORUM SHOPPING) -  COMMON LAW (not statutory); when venue is so harsh to one of the litigants that burden on party is unfair and action must be dismissed (usually international issues, also wrong state issue: state to state = Caperton) 
i. MOVANT is usually defendant; Court extracts 2 promises from D:

1. that D will not object to jurisdiction when brought in proper forum elsewhere

2. that D will waive any objections based on statute of limitations
3. HOWEVER, most other countries do not recognize forum non conveniens (can’t expect other countries to hold promises made in US courts binding, but if they don’t, can rebring in US)

ii. PIPER FACTORS FOR Forum non conveniens CONSIDERATION

1. Private (party) interests

a. relative ease of access to proof
b. availability of compulsory process for unwilling witnesses
c. cost of attendance for willing witnesses
d. view of premises (of incidents, if applicable to case)

e. “other practical issues” that make case easy, expeditious and inexpensive

2. Public (forum) interests

a. administrative difficulties flowing from court congestion
b. local interest in having localized issues be resolved at home

c. courts want to apply own laws governing actions (courts “comfortable” w/own laws)

d. avoid conflict of law issues or application of foreign law issues

e. unfairness of burdening citizens in an unrelated forum with jury duty

i. Sinochem Int’l Co. Ltd. v. Malaysia Int’l Shipping Corp. (US 2007) - Malaysian company sues Chinese company in PA Fed’l district court. In lower court, dismissed for forum non conveniens BEFORE establishing personal jurisdiction
i. Companies from 2 different countries suing in US

ii. HELD: OK to dismiss for forum non conveniens before finding personal jurisdiction

1. FORUM NON CONVENIENS RULE: “Federal court has discretion to dismiss a case on the ground of forum non conveniens when an alternative forum has jurisdiction to hear the case, AND trial in the chosen forum would establish oppressiveness and vexation to a defendant out of all proportion to plaintiff’s convenience, OR the chosen forum is inappropriate because of considerations affecting the court’s own administrative and legal problems.” 
a. Allow otherwise “inconvenient cases” when there’s no alternative; COURT HAS DISCRETION
2. GULF OIL (1947) - Seminal case that Ginsburg avoids in Sinochem because states find if there is PERSONAL JURISDICTION FIRST, THEN Forum non Conveniens (reaction to judicial/congressional approval of expansion of jurisdiction post Int’l Shoe - checking power of own rule)
iii. “Triumph of practicality” - because pretrial discovery is expensive and unnecessary given that the case will be dismissed for Forum Non Conveniens anyway

j. Piper Aircraft Co. v. Reyno (US 1981) - small plane, manufactured in US, crashes in Scotland, all decedents are Scottish, some file in UK and some file in CA, removed to fed’l court for diversity, venue transferred to PA under §1404, and then FORUM NON CONVENIENS
i. HELD:  should have been brought in Scotland because all evidence, victims, witnesses are there, oppressive to D (because US cannot summon Scottish citizens)

ii. TAKEAWAY: Policy issues! US wants to regulate safety of domestic manufacturers, BUT we can’t be a watchdog for the world nor do we want to be “world arbiter” - using our judicial resources when not our interests at stake

k. Bhopal, India disaster - Union Carbide: approx. 15k killed and 558k injured from toxic gas leak; India begged US to take case; dismissed anyway under FNC
4. The Dual Court System – The Role of Federalism in the allocation of judicial power

a. “Subject Matter” Jurisdiction  - DOES THE COURT HAVE JURISDICTION OVER THIS “TYPE” OF CASE?

i. Article III of Constitution - 
1. i: establishes Supreme Court and gives Congress authority to create more federal courts;

2. ii: Fed’l Judicial Power shall extend to all cases in Law and Equity, arising under this Constitution, the Laws of the US, and Treaties made... To all Cases affecting Ambassadors, other public Ministers, and Consuls; admiralty and maritime Jurisdiction;  controversies where US is party; controversies btwn states; controversies between State and citizen of other state; controversies between citizens of different states; controversies regarding land traversing states or of disputed state locations; controversy with foreign actors.

3. SUPREME COURT ORIGINAL JURIS: Cases involving ambassadors, other Public Ministers and Consuls, those in which a State is a party; OTHERWISE APPELLATE

4. CRIMES req’ TRIAL BY JURY

ii. ORIGINAL JURISDICTION: first court in which an action can be brought; as opposed to APPELLATE jurisdiction

iii. LIMITED AS OPPOSED TO GENERAL SUBJECT MATTER JURIS:

1. Limited - only have such subject matter as granted by statute (ex: Bankruptcy, family court, federal courts)

2. General - subject matter jurisdiction over virtually matter (subject to minor exceptions) - NO FED’L COURTS HAVE

iv. CONCURRENT as opposed to EXCLUSIVE JURISDICTION

1. Concurrent: both fed’l courts and state courts have subject matter jurisdiction (ex: diversity AND federal question)

2. Exclusive jurisdiction: ONLY federal or ONLY state court can hear case 

a. Ex: 28 USC § 1338(a): federal courts have exclusive power to decide patents, plant variety protection, copyright - interstate... 

3. Louisville & Nashville RR Co. v. Mottley (BELOW)- example: can’t waive subject matter jurisdiction, Court MUST DISMISS claims w/out subject matter jurisdiction
v. Diversity Jurisdiction 
1. PURPOSE: TO PROTECT NON-LOCAL DEFENDANTS FROM LOCAL PREJUDICE

2. 28 USC § 1332 - DIVERSITY JURISDICTION; REQUIRES:
a. diversity of citizenship:

i. btwn citizens of different states (all plaintiffs MUST BE diverse from all defendants)

ii. btwn: citizens of US vs. foreign citizens

iii. citizenship in state established by domicile (permanent foreign resident’s state citizenship)

b. “amount in controversy” must be more than $75k
i. To NOT be granted, “reasonable certainty” that damages will fall  below this line

c. 1332(c)(1) - CORPORATE CITIZENSHIP BASES:

i. where incorporated 

ii. principle place of business

iii. EXCEPTION: if dealing with insurers, can call insurer citizen of state where insured resides, executor
3. 28 USC §1441(b): Cannot remove if basis is diversity and AT LEAST 1 defendant is citizen of the state in which original action was filed.
4. FRCP 12(h)(3) - SUBJECT MATTER JURISDICTION IS NONWAIVABLE, and if lacking, COURT MUST DISMISSS
	
	Subject Matter Jurisdiction
	Personal Jurisdiction

	Waivable?
	NOT WAIVABLE 
	WAIVABLE

	Protecting:
	states from overreaching federalist power
	individual person’s rights

	WHO can/has to raise issue?
	Parties OR the court
	JUST THE PARTIES (parties must raise lest they implicitly waive)

	BURDEN of pleading/proving
	Plaintiff?
	ASSUMES CORRECT UNLESS Defendant argues otherwise

	RESTRICTED BY:
	type/class of courts
	geographic location of courts


5. Mas v. Perry (5th Cir, 1974) - defendant landlord peeps at plaintiff married couple who are grad students in LA; husband is French citizen, wife’s family is from MS, and couple moved to Ill., 
a. HELD: Diversity is established by domicile, not merely residence (grad student position = temporary)

b. Factors in DOMICILE:

i. residency (though not definitive)

ii. context (eg: student, temporary w/ somewhat definite time period)

iii. extensive ties (eg: family, drivers license, voting registration)

iv. “true and permanent home” (indefiniteness)
6. Citizenship of natural person = domicile/true and permanent home

7. Citizenship of corporation = place of incorporation & principal place of business (“nerve center”)

	Diversity PROS
	Diversity CONS

	cross-pollinating in forums (enriches)
	adds complexity

	circuit appeals level - randomly chosen judge who may be from disparate state lacks bias, potentially?
	fed’l court applying state law, must guess what state’s top court would do

	state judges can be elected while fed’l are appointed so fed’l may be more neutral
- fed’l terms for life while state judges have limited terms so they respond to politics
	fed’l district courts will be from locale so aren’t biases still there? 


8. Hertz Corp. v. Friend (US 2010) - 
a. HELD: Principle place of business for the sake of diversity jurisdiction is the “nerve center”, usually corporate headquarters but not necessarily (PERCENTAGE OF BUSINESS DONE NOT ENOUGH because of populous states). 

b. Nerve center = place where majority of executive and administrative functions are performed. 

c. 9th Cir. precedent overturned which had stated to look at “significantly larger amounts” of business activity on a state by state basis, where the one with the most = principle place of business (BUT THIS ALWAY RESULTED IN CA)

9. 28 USC §1369 - expands diversity jurisdiction by allowing for minimal as opposed to complete diversity jurisdiction in cases where:
a. at least 75 natural persons have died in a single accident (disaster)

b. MINIMAL as opposed to complete diversity

c. Preventing forum shopping by plaintiffs, different from multidistrict jurisdiction in that multidistrict only consolidates for pretrial/discovery whereas this is allowing JOINDER of nondiverse parties (to keep from having suits all over country)

10. 28 USC 1332(d) - Class Action Fairness Act (CAFA) - allows in substantial class actions use of minimal diversity
a. allows removal to fed’l court and then venue transfer

vi. Federal Question Jurisdiction 

1. 28 USC §1331 - Fed’l district courts have original jurisdiction over civil actions arising out of the Constitution, federal statutes, or treaties
2. Constitutional provision in ARTICLE III
3. Franchise Tax Board v. Construction Laborers Vacation Trust (US 1983) 
a. HELD: Congress has given lower federal courts jurisdiction to hear, originally of by removal from state court, ONLY those cases in which a well-pleaded complaint establishes either that federal law creates the cause of action or that the “plaintiff’s right to relief necessarily depends on resolution of a substantial question of federal law.” 

i. 28 USC § 1331 - ARISING OUT OF...

b. Cases arise under federal law where the vindication of a right UNDER STATE LAW NECESSARILY turned on some construction of federal law. 
c. HOLMES TEST FOR “ARISING UNDER” (INCLUSIVE TEST)
i. “a suit arises under the law that creates the cause of action”

ii. 28 USC §1983 - Recognizes private right of action in relation to constitutional rights 
1. Ex: Hudson case

4. Louisville & Nashville R.R. Co. v. Mottley (US 1908) - plaintiffs awarded damages in previous case later deemed illegal by federal law (free lifetime train passes), plaintiffs suing for specific performance
a. HELD: To be a well-pleaded complaint arising under federal law (granting federal question jurisdiction), it is NOT ENOUGH that a federal rule will be raised as a defense to a claim. ACTUAL CAUSE OF ACTION MUST ARISE FROM FEDERAL LAW

b. Arises from common law contractual issue, not fed’l

5. WELL PLEADED COMPLAINT RULE:

a. what is the basic law/basic fact that plaintiff must prove/claim to prove a cause of action?

b. DON’T look at anything but the essential allegations that set forth claim to relief (not defenses, obviously)

c. does complaint necessarily refer to federal law?

i. “sneaky plaintiff”/“artful drafting” - shouldn’t exclude necessary federal questions or include unnecessary federal questions (to skew jurisdictions)

6.  Merrell Dow Pharmaceutical v. Thompson  v. Thompson (US 1986) - misbranding claim under FDCA filed by citizens of Canada & Scotland in Ohio state, defendants removed to fed court, plaintiffs want to remand back to Ohio
a. SUPREME COURTS FIND NO FEDERAL QUESTION JURISDICTION because NO FEDERAL CAUSE OF ACTION

i. 5/4 decision

b. Why not diversity? 28 USC §1441(b): Cannot remove if basis is diversity and D is citizen of the state in which original action was filed.
c. HELD: NO PRIVATE RIGHT OF ACTION under federal law, cannot bring suit in federal court. TEST: 

i.  is there a federal right
ii. to a remedy
iii. that federal courts recognize
iv. on the part of a private claimant?
v. USED TO BE IMPLIED PRIVATE RIGHTS, but not here

d. FACTORS of WHETHER PRIVATE RIGHT OF ACTION EXISTS:

i. Plaintiffs not part of class for whose special benefit the statute was passed?

ii. indicia of legislative intent show no congressional purpose to provide a private cause of action
iii. federal cause of action would not further underlying purposes of legislative scheme

iv. respondent’s cause of action is a subject traditionally relegated to state law

e. HERE, Holmes test is a test of EXCLUSION!!!!

7. Grable & Sons Metal Products v. Darue Engineering & Mfg. (US 2005) - quiet title action; IRS seized Michigan property belonging to plaintiffs without proper notice (certified mail instead of personal service as req’d by law), Darue buys property from IRS, Grable 5 yrs later files quiet title on grounds that improper service invalidated seizure. Darue wanted to remove to federal court because notice action fell under federal tax notification law, BUT quiet title is Michigan state law.
a. HELD: Federal question applies, NEW TEST:

i. state law claim raises stated federal issue necessarily, actually disputed/substantial, with no federal right of action, CAN a federal forum entertain without disturbing balance of federal and state court responsibilities? 

ii. HERE: because such cases like these are so rare, federal courts can adjudge; Distinguished from Merrell Dow in that Merrell Dow is a state tort claim (much more common)

8. Caterpillar Inc. v. Lewis (US 1996) - Court accidentally prematurely grants diversity before nondiverse party has settled, but by the time judgment is entered, nondiverse party HAS settled.
a. HELD: Absence of complete diversity at time of removal is not fatal if at the time judgment was entered complete diversity is satisfied.

b. PRAGMATISM - efficiency to allow rather than start over

9. 28 USC § 1441 - ACTIONS REMOVABLE GENERALLY
a. if you could have originally brought in federal court, can remove there; fictitious parties’ domiciles don’t matter

b. federal question jurisdiction and diversity jurisdiction

i. except can’t remove for diversity if any defendant is resident of state of forum
c. If join fed and non-fed claims, can hear all in fed court
10. 28 USC § 1446 – Ds: file “short and plain statement of grounds of removal” in the fed district ct where state court is located if want to remove
11. Federal Removal Jurisdiction [28 U.S.C. 1441, 1446]

a. If it could have been originally brought in fed court

b. All Ds must join (unless exception in 1441)

c. Cannot remove if basis is diversity and D is citizen of the state in which original action was filed.

d. D must remove before taking substantial steps to defend action in state court (timely)
Commencing a Civil Action and Responding to it - PLEADINGS!

1. The Complaint

a. FRCP 7: (a) Pleadings allowed: complaint, answer to complaint, answer to counterclaim, answer to crossclaim, third party complaint, answer to third party complaint and (if the court orders) reply to answer
i. Difference between pleading/motion:

1. pleading is a document in which either party sets forth contentions/facts of argument; does not ask judge/court to do anything but LEADS to meeting
2. motion is a request for a court order (to take an action)
b. FRCP 8 - General rules of pleading

i. (a) Pleading that states a claim for relief MUST HAVE

1. grounds of jurisdiction

2. !!!short/plain statements of claim showing pleader is entitled to relief!!!

a. “SHOWING”: does the complaint present a legal theory that if proven would grant relief?

b. Demand for relief sought

c. READ TOGETHER WITH FRCP 12(b)(6): motion can be made for dismissal of a claim when pleading fails to state a claim upon which relief can be granted
ii. (b) DEFENSES: admit or deny allegations, asset defenses
1. General denial (specifically deny or generally deny all except those specifically admitted); Admit and deny in part (If not denied, then admitted!)
2. Lacking sufficient knowledge = denial
iii. (c) Affirmative Defenses: LIST on p.35 (FRCP 8(c))
iv. (d) allegation should be simple, concise, and direct; parties can make  statements of claim alternately or hypothetically even if inconsistent within the pleading

v. (e) pleadings must be construed “so as to do justice”

vi. FACTS ALLEGED IN COMPLAINT ARE ASSUMED TO BE TRUE AT THE 12(b)(6) motion stage.

c. FRCP 84: FRCP standard forms are sufficient as pleadings
i. Ex: Form 11; giving no proof for negligence - no facts of defendant’s actions (notice?); CONCLUSIONS OR FACTS?!

d. Conley v. Gibson (US 1957) - union and RR co. collaborate to remove blacks from jobs and replace w/ whites, conclusory complaint w/ no facts because facts only ascertainable through discovery
i. HELD: complaint should not be dismissed for failure to state a claim unless it appears beyond a DOUBT that the plaintiff can prove NO SET OF FACTS in support of his claim which would entitle him to relief.

1. Access to information as influential on who should bear burden of pleading

ii. Justice Black (writes holding) believes function of complaint is “notice pleading” which gives D enough notice/info to prepare case

iii. VERY BROAD, hard to meet issue that does not meet this test; Scalia in Iqbal poses a complaint, “Defendant wronged me, I am entitled to relief.”

iv. 2 situations in which actions can be dismissed even under Conley
1. No law (under which complaint’s allegations under justice - UNFIXABLE, cannot rebring if dismissed generally)

2. No notice (insufficient notice, not specific enough to notify D of P’s claim and grounds upon which it rests) - FIXABLE by rewriting complaint; even if dismissed can rebring
e. Bell Atlantic v. Twombly (2007) - after splitting up of AT&T, Baby Bells did not invade each others’ territory; plaintiff accused Baby Bells of colluding, conspiracy, but few facts offered for proof. 
i. Holding: WINS ON 12(b)(6) motion - don’t have to take conclusory statements as true if facts don’t plausibly point to conclusions

1. Possible to imagine a set of facts that DOES NOT support complaint

2. Conley test was killed, requires more facts (but exactly how much, we still don’t know), but Court claims they’re not requiring “heightened fact pleading” but rather ENOUGH FACTS TO BE “PLAUSIBLE”

a. plausibility having to do with judge’s experience and common sense/knowledge

ii. LEGAL CONCLUSIONS OR FACTS??

iii. Made ANTI-TRUST cases (and indeed all, as shown in Iqbal) more difficult, only government can subpoena info rather than using discovery to be “private attorney general” 

1. LOSE at 12(b)(6) stage before discovery (discovery is SUPER EXPENSIVE as an antitrust case and notice was too vague for discovery)

f. Ashcroft v. Iqbal (US 2010) - Iqbal is arrested based on description of Muslim males being involved (racial profiling?), sues everyone up through the chain of command stating that they were aware of and condoned racial profiling.
i. Shows interpretations of FRCP 8 are trans-substantive and that Bell Atlantic v. Twombley applied to all cases 

ii. Bivens claim - 

1. Bill of Rights implies private right of action if rights violated by a federal official

2. HOWEVER, must prove, due to “qualified immunity”, that the right violated was clear at the time of violation and that defendants were AWARE of violation of rights. 

iii. COMPLAINT HERE fails to “nudge [the plaintiff’s] claims...across the line from conceivable to plausible.”

iv. extended Bell Atlantic to all cases that pleadings must be “PLAUSIBLE”

v. Distinguish by pointing out that it’s a special case like Japanese exclusion cases

vi. PROS: discourages nuisance/baseless suits, reduces necessity for “private attorney generals”/encourages regulation; reduces unnecessary “speculative lawsuits”

vii. CONS: Takes case away from juries, hidden cases will never be discovered through DISCOVERY!!!

g. FRCP 9(b) - Fraud or Mistake; Conditions of mind - In alleging fraud or mistake, claim must be made with particularity as to circumstances; BUT for malice, intent, and knowledge of mind may be alleged GENERALLY 
h. FRCP 10 - Form of Pleadings - TECHNICALITIES REQUIRED (documentary issues)
i. FRCP 11(a) - Signature - attorney must sign or party must sign personally if unrepresented 
j. FRCP 11(b) - Representations to the Court - presenting documents to court, and actions in general as an attorney towards the court certifies that to the best of your knowledge, information, and belief, you did reasonable inquiry and that you aren’t lying
i. not attempting to harass, unnecessarily delay, or increase cost of litigation

ii. claims/contentions warranted by existing law, or by nonfrivolous argument to make/extend law

iii. factual contentions have evidentiary support or WILL have evidentiary support after reasonable opportunity/discovery

iv. denials of factual contentions are warranted on evidence, or reasonably based on belief or lack of information

2. Responding to the Complaint (DEFENSE PLEADINGS)

a. AFTER FILING WITH COURT, Plaintiff has 120 days to serve defendant

b. Once complaint is received, defendant MUST either:

i. FRCP 12(a)(1): plead a response/answer (to claim or counterclaim, or if ordered to reply): 21 days, 
1. or 60 days as reward if plaintiff waives timely service (on top of 30 days to think about it after request for waiver is sent) under FRCP 4(d), or 90 days for defendants outside of country with timely waived service (on top of 60 days to think about it)

2. DISINCENTIVE to use service waiver as P because gives defendant LOTS OF EXTRA TIME (3 months instead of 3 weeks)

ii. file a motion (to dismiss): MUST BE MADE WITHIN 21 DAYS OF RECEIPT (FRCP 12(a)(1)(A)(i))

1. Buys more time for writing response

2. FRCP 12(a)(4), If you file a motion, you have 14 days after motion is denied/granted to file responsive pleading; OR if you make motion for more definite statement which has been granted, wait 14 days for opponent’s response upon which point the clock is set for you to have 14 days to respond. 
c. FRCP 12(b)(2)-(5) - these motions MUST BE BROUGHT BEFORE or at the SAME TIME as response pleading OR BE WAIVED
i. 2) lack of personal jurisdiction

ii. 3) venue

1. However, §1404 motions for inconvenient venue, being discretionary, are not waived, but §1406 motions for improper venue are.

iii. 4) process

iv. 5) service of process

v. Forum non conveniens not waived since not included within FRCP
vi. FORM 30, PAGE 163 - Answer pleading which includes motions 

d. FRCP 12(c) - MOTION FOR JUDGMENT ON THE PLEADINGS - after pleadings are filed, SUMMARY JUDGMENT MOTION (as long as early enough not to delay trial)
e. FRCP 12(d) - matters outside pleadings brought in on motion for judgment on pleadings => FRCP 56, Summary judgment
f. FRCP 12(e) - Motion for a More Definite Statement: if pleading vague or ambiguous, so other party cannot reasonably prepare a response. 
i. MUST be made before filing a responsive pleading AND must point out defects. If granted, party whose pleading it was must amend within 14 days or court can strike the pleading.

g. FRCP 12(f) - Motion to Strike: sua sponte or by motion of parties, can strike portions of pleadings which are redundant, immaterial, or scandalous. 
h. FRCP 12(g) Motions joined, and waived

i. Rule 12 MOTIONS can be JOINED

ii. Motions that were possible but omitted are thereby waived when not made, EXCEPT FRCP 12(b)(1) (subject matter juris), (6) (failure to state a claim), (7) (mandatory joinder)

iii. FRCP 12(g)(2): Once one motion made under 12(b), can’t later make another motion under 12(b) that was available at the time of the first motion
i. FRCP 12(h) - Failing to make motions that are possible are waived (explicitly states what 12(g) implies.
i. 12(g) and 12(h) are there to prevent parties from sitting on objections until statutes of limitations run out. 

j. FRCP 12(i) - COURT HAS DISCRETION TO SHAPE PRE-TRIAL HEARINGS, either 12(b)(1)-(7) motions must be decided immediately or court can defer to trial.
i. Judges can include pre-trial conferences

k. FRCP 15(a) - ONE FREEBIE AMENDMENT of pleadings if within 21 days of service
l. FRCP 8(b)-(c) - in response to complaint, specific denials must be made or otherwise are waived. 
i. (b)(4) - general denials cannot be made when denying parts of claims, or can claim lack of knowledge specific to form a belief - serving as a denial.

ii. Failing to deny counts as an admission

m. MOTIONS: 

i. GOOD: end case by dismissal, buys time to write answer, increased litigation costs for opponent, may increase your bargaining power by dragging out, 

ii. BAD: reputation of defendant (getting off on a technicality rather than innocence), delay is COSTLY to client, 

n. Fuentes v. Tucker (CA 1947) - 2 boys killed in accident; defendant admits guilt; jury left to decide damages; defendant wants evidence of intoxication and that boys were thrown 80 feet to be excluded from trial so as not to prejudice the jury
i. HELD: Evidence of issues not in dispute should not admitted because they are immaterial; admitting such evidence is error.

ii. Here, it’s ok because HARMLESS ERROR RULE, FRCP 61: harmless error is not reason to reverse judgment or vacate judgment in case. 
iii. Concurrence: NOT error, evidence relevant to damages, deterrent effect; however makes trial longer/more complicated

o. Zielinski v. Philadelphia Piers, Inc (PA 1956) - man is injured in forklift collision; PPI in answer to complaint, generally denied paragraph in which the plaintiff stated that he was hit by forklift owned by defendant and PPI didn’t actually own forklift 
i. HELD: Party must specifically deny allegations within paragraphs if some are known to be true and some are denied; since general denial was clearly incorrect, Court instructs jury to believe PPI owned forklift

1. punishing bad lawyering?

2. equitable estoppel - unfair to plaintiff if dismissed at this point
a. parties cannot make certain claims if it goes “against justice”

3. defendants shared insurer so same party would payout anyway

4. FRCP 8(b)(2) - defendant failed to respond “fairly” to allegations  

p. FRCP 8(c)(1) - AFFIRMATIVE DEFENSES/AVOIDANCE WHICH MUST BE STATED BY DEFENDANT LEST THEY BE WAIVED (inclusive of 19 of them!):
i. assumption of risk, contrib. neg., failure of consideration, fraud, illegality, injury by fellow servant, failure to state a claim; RES JUDICATA; statute of frauds, statute of limitations, waiver, ARBITRATION 

ii. Affirmative defenses: often “I did it BUT this...”

q. Ingraham v. US (5th Cir. 1987) - 2 med mal suits with damages over state statutory cap; motion made by defendants to limit damages AFTER judgment
i. HELD: limitations to damages are an affirmative defense that must be raised in response pleading (issues: statute was relatively new and it was uncertain whether it could apply to federal government or was affirmative defense)

1. What counts as affirmative defense:
a. defense is necessary OR extrinsic element in plaintiff’s cause of action

i. necessary => affirmative defense

b. Which party, if either, has better access to relevant evidence? !=>Preventing unfair surprise<=!
c. Policy considerations - should matter be indulged or disfavored, wastefulness of judicial resources, 

d. (WHEN IN DOUBT, JUST PLEAD IT, and may induce settlement - yaay)

2. Borderline: somewhere between facts defendant will use as proof of denial AND theories/proofs of defense legally but NOT logically related to a cause of action (the latter being AFFIRMATIVE defenses)

3. Counterclaims - claim that defendant has against plaintiff (as opposed to crossclaims btwn defendants)

a. FRCP 13 - Claims

i. (a) compulsory counterclaims are mandatory claims which “arise out of the same transaction or occurrence” AND does not require adding another party over whom court cannot acquire jurisdiction; FAILURE TO MAKE CLAIMS IN ANSWER PLEADING WAIVES THESE CLAIMS

1. Exceptions: if already commenced action in other court, cannot raise as counterclaim; attachment? (still valid?)

ii. (b) permissive counterclaims, very broad, allows unrelated acts to be litigated; if claim is too unrelated court may separate claims into separate actions

1. penalty for not including effectively a waiver?

b. 28 USC §1367 - Supplemental Jurisdiction - related claims under which court may not have subject matter jurisdiction may be adjudicated if raised as counterclaims
4. Amending the Pleadings 

a. FRCP 15 -
i. (a)(1) freebie amendment as a matter of course within 21 days of serving, 

ii. (a)(2) after that parties must beg for mercy of court OR opponent for any further amendment “should freely give leave as justice so requires”

iii. (c) affects amendments as to those made after statute of limitations has run in that amendments which “relate back” are treated as though filed at same time of original action. 

1. amendments which “relate back”: 

a. arose out of “conduct, transaction, or occurrence set out in original pleading” 

b. amending parties depends on if party to be added was knew/should have known of action (had notice of action and won’t be prejudiced/have harder time defending because of said notice) and knew/should have known they coulda/shoulda been a part of action “but for a mistake regarding proper party’s identity”
iv. VERY STRICT BECAUSE want to protect defendants under statute of limitations against stale evidence/memory defects, and protect defendants against endless liability

b. FRCP 16 - judge MUST issue scheduling order and limit time to join other parties and amend pleadings; has discretion in scheduling pre-trial conferences, administrative power!
c. Barcume v. City of Flint (E.D. Mich, 1993) - police women file complaint attempting to amend complaint with sexual harassment/hostile workplace when original claim was on sex discrimination
i. HELD: does not relate back strongly enough because did not arise clearly out of same conduct and this isn’t a new claim on new evidence; is a new claim on OLD evidence

1. re-deposing all witnesses is problematic

ii. Original claim was “garden variety”/“traditional discrimination claim”, which sexual harassment/hostile workplace are not

d. Nelson v. Adams USA (US 2000) -  OCP sued Adams, lost and had to pay attorney’s fees, but OCP was becoming  insolvent so Adams wanted to make sure than Nelson (the president and sole shareholder of OCP) was on the hook for damages.  Adams amends pleading AFTER judgment. 
i. HELD: Nelson cannot be added because he did not have a chance to defend against his own personal assets being taken from him (FRCP 15 - lacking notice; 5th amendment, due process triumph over pragmatism)

ii. Problem: never served amending pleading (neither BEFORE judgment, NOR AFTER, even).

iii. Adding parties: needs to be at a time where new D will have chance to respond [Nelson]

e. Krupski v. Costa Crociere S.P.A. (US 2010) - Krupski sues for personal injury on cruise but makes mistake of suing related US company (with practically same name) instead of ACTUAL Italian company which ought to have been sued; plaintiff tried to amend complaint, defendant made a few overtures of saying they weren’t correct party and defendant was aware
i. HELD: Plaintiff made mistake; even though plaintiff should have known and should have fixed complaint, defendant knew/should have been aware of action. Could properly be added!
5. Policing the Pleadings

a. FRCP 11

i. History: 

1. pre-1983, attorney just had to sign and only had to release for “sham cases”

2. 1983: Added TEETH = SANCTIONS! but lawyers overused as source of satellite litigation (ENTREPRENEURIAL lawyering) also attempting to stimulate settlements, to gain lawyer’s fees for clients, disincentivized filing claims; Mandatory sanctions when:

a. “no reasonable inquiry into facts”

b. “no legal theory for case to stand on” (extensions of law esp. risky)

3. 1993 (present RULE 11): 

a. monetary sanctions NO LONGER mandatory, but rather discretionary; 

b. sanctions diversified: censure/reprimand; strike pleading, make lawyer undergo continuing legal education, and sometimes even still ATTORNEY’S FEES.  

c. “safe harbor provision” of 11(c)(2) regulates motions for sanctions which must NOT be filed within 21 days (must served within that time to warn opponent to withdraw or correct).

d. 11(b)(3): Attorney’s have leeway to file under likely expectation of possible evidence for claim.

e. Party clients cannot be sanctioned for violation of 11(b)(2) (law violation)- lawyer is responsible for knowing the law

ii. RULE 11 TENSIONS: against entrepreneurial lawyering and also against malpractice rules (duty to client vs duty to court). 

b. Saltany v. Reagan (DC Cir. 1989) - Libyan citizens suing for airstrike in 1986 in which 55 people were killed, injured, or sustained property loss.
i. HELD: Court dismisses claim and doesn’t want to impose sanctions but were FORCED to impose MANDATORY sanctions (post-1983, pre-1993) because of frivolity of claim - NO LAW with NO HOPE OF SUCCESS.

c. Christian v. Mattel Inc. (9th Cir. 1992) - plaintiff brings second frivolous Barbie case despite knowing case is doomed, case is open/shut
i. District court imposes huuuuge lawyer’s fees/sanctions based on pleadings and other misconduct and prior misconduct in other cases, appellate court remands stating ONLY PLEADINGS IN THIS CASE can be taken into account for Rule 11 motions 

1. MUST BE LIMITED by what suffices to deter repetition of conduct/comparable conduct (FRCP 11(c)(4)).

2. Great example of frivolous litigation rule 11 created to deter. 

Discovery and Disclosure

1. Discovery! The “ethical correct way” to get testimony from your opponents given rules which limit talking to opponents/their witnesses outside of proper procedure

a. PRODUCT OF 20th century (New Deal reforms) - moving power away from rich/corporations to ordinary people (discovery+notice pleadings = opening up system); HOWEVER, more recently the system is closing up b/c of the proliferation of litigation. 

b. A “peculiarly American practice”, only Americans have such an independent inquiry/invasion into opposing side’s evidence (other countries, judge controls all requests for info) - ADVERSARY SYSTEM, LAWYER/PARTY CONTROLLED!

c. Most recently, amendments have responded to issues of electronic info, both too much given or too little

d. TRIAL/MAGISTRATE JUDGES HAVE DISCRETION to adjudge discovery disputes; hardly hits appeals and tendency to defer to lower judge discretion

i. tension of PLEADING delineating what is discoverable vs. using expected discovery to support PLEADING claims 

	ADVANTAGES OF DISCOVERY
	DISADVANTAGES OF DISCOVERY

	leads to settlement (each side sees other side’s strengths)
	promotes improper legal practices because of manners of information disclosure (FLOODING, confounding, “freezing warehouse”)

	promote lawfulness => people’s misdeeds may be FOUND OUT during discovery
	painful to litigants by forcing reliving memories (death of son - ACA); deposition, documents, testimony... Intrusion into private matters

	Avoids surprise (gotcha moments) and promotes accuracy in decision-making by allowing attorneys to prepare given all facts
	Inefficient - have to prepare many witnesses for each time they are brought forth (some witnesses may not even be used!)

	efficiency of trial, less delays because don’t need to stop/go prepare
	Enhance economic power - DISCOVERY IS EXPENSIVE and TIME CONSUMING

	lets parties “size up witnesses” to see if effective, lying, or possibly prejudicial to jury (crying parents - ACA)
	REMOVES surprise = less honest?


2. FINAL JUDGMENT RULE - 28 USC §1291 - court of appeals shall have jurisdiction of appeals of all FINAL DECISIONS of district courts of US

a.  WITH VERY FEW EXCEPTIONS, ONLY FINAL JUDGMENTS CAN BE APPEALED (for this reason, few decisions from appellate courts on discovery).
3. FRCP 26 (remember there is a difference btwn REQ’D DISCLOSURE and DISCOVERY)
a. (a) (1)(A) REQUIRED DISCLOSURE (Initial Round: everything plan to use in trial, EXCEPT if solely for impeachment) - evidence party must provide without being asked (including basis for computation of damages, insurance agmt, tangible items, electronically-stored info); only have to disclose those witnesses (name, address, phone #, subjects of knowledge to be used) which support own case (NOT those that support other side); FAILING TO DISCLOSE may preclude use of relevant witnesses/material undisclosed
i. (B) EXEMPT = habeas corpus, prisoner bringing own action, action to quash summons or subpoena, US actions 4 benefit pymt recovery/student loans, ancillary proceedings, action to enforce arbitration award.
ii. JUMP TO FRCP 37 sanctions if failed to disclose; 
iii. When adopted, was controversial (undermined attorney client relationship as part of adversarial system); 3 justices dissented against adoption of rule 
iv. (C) TIME: MUST be made within 14 days after intial pre-trial discovery conference under 26(f) (or other tie set by court; objection b/c inappropriate exception)

v. (D) Parties Joined AFTER 26(f) Conference – Make disclosure 30 days after being SERVED.
vi. (E) NO Excuses: MUST make disclosure based on information “reasonably available”. NOT excused b/c not fully investigated, challenges sufficiently of other party’s evidence, or b/c other party hasn’t made full disclosure.
b. (2) Disclosure of Expert Testimony: 
i. (A)(B) Must disclose witness will use at trial AND file a written, signed report, including: all opinions will express (and basis/reasons), data/exhibits, qualifications (including list of publications from past 10 yrs), list of previous cases where expert witness in past 4 yrs, compensation.
ii. (C) TIME – By court order OR at LEAST 90 days BEFORE trial date (or date by which case must be ready for trial); OR if solely rebuttal evidence, w/in 30 days AFTER other party’s disclosure.
iii. (D) Supplement Disclosures when required under 26(e) (if incorrect or incomplete response in written report or deposition)
c. (3) Pretrial Disclosures (CLOSER to Trial): MORE detailed (will call v. may call – witnesses, evidence), must be made w/in 30 days before trial; OBJECTIONS must be made within 14 days of disclosures OR they are WAIVED! All disclosures must be in writing, signed and served!
d. (4) Can’t usually depose expert witnesses retained but not used UNLESS examiner’s report (35(b)) OR “exceptional circumstances”/”impracticable”; must pay expert for time unless manifest injustice.
e.  (b) DISCOVERY SCOPE and LIMITS - any non-privileged matter that is relevant to any party’s claim or defense may be requested and MUST BE PROVIDED once requested.

i. 26(b) was amended to limit discovery’s scope to party’s claims/defenses as opposed to subject matter (broad) => pleading sets boundaries
ii. 26(b)(1) HOWEVER, relevant info need NOT be admissible at trial if the discovery appears “REASONABLY CALCULATED” to lead to the discovery of admissible evidence. (BUT STILL MUST NOT BE PRIVILEGED!!!)
iii. Only MUST disclose if ASKED in a LEGITIMATE request

iv. GENERALLY, attorneys instruct clients not to suggest extra information, but rather to give as LITTLE AS POSSIBLE, “I don’t know!” a lot.

v. 26(b)(3)(A) - privileged “materials prepared for litigation”, includes attorney work product as well as party litigation prepared documents
1. 26(b)(3)(A)(ii): UNLESS: party shows “SUBSTANTIAL NEED” for materials and cannot prepare case without materials without “UNDUE HARDSHIP”
vi. 26(b)(3)(B) - if court orders discovery of privileged materials, protection of disclosures against mental impressions, conclusions, opinions, or legal theories - no “wits borrowed from the adversary” - Hickman quote
vii. 26(b)(3)(C) - if a person makes a signed statement/is transcribed, that person can obtain their own previous statement from parties in actions and can get court order (right to own actual statements over attorney’s privilege, can’t have own actual words be privileged from your self)
f. 26(c) - PROTECTIVE ORDER: where “annoyance, embarrassment, oppression, or undue burden/expense” (weighed against value of allowing discovery) then a protective order can be requested to stop interrogatory from forcing disclosure (COURT HAS DISCRETION TO SHAPE) ex:
i. forbid disclosure/discovery

ii. specifying specific time/place/methods for discovery

iii. forbidding certain matters

iv. closing/withholding/redacting docs until certain or until/if necessary

g. 26(f) DISCOVERY CONFERENCE: BEFORE any discovery/disclosure, attorneys are supposed to meet and see if they can settle or IF NOT, then in a discovery conference propose and agree to a discovery plan 

i. First,  discovery conference (see about settling)

ii. Then exchange req’d disclosures - 26(a)

iii. Pre-trial conference w/ judge who gives scheduling order 

iv. These three steps are an attempt to reach an AGREED upon approach to the case

4. FRCP 33-36 - Rules delineating specifics of Discovery testimony (ex: electronics!)

5. FRCP 37 - SANCTIONS for failing to make required discovery 
a. Party from whom discovery is sought will seek PROTECTIVE order to PREVENT discovery of privileged documents

b. Part which is requesting discovery can file a motion to COMPEL disclosure of documents.
c. If order compelling disclosure or discovery not followed, then contempt of court, attorney’s fees, striking pleading, dismissing case, etc!! UNLESS “substantially justified” or “unjust” to make pay for expenses.
6. Chalick v. Cooper Hospital, et al. (D.N.J. 2000) - Med mal claim, defendants [under now old rules] were required to disclose “all persons with relevant knowledge” of incident; defendant did not disclose a Dr. Burns. Defendant disclosed name but failed to provide contact info or nature of Dr. Burns’ knowledge (IMPORTANT as basis for discovery), and failed to signal Dr. Burns as possible defendant; Within interrogatories, Dr Salam referred to Dr. Burns as being seriously involved but statute of limitations had run. 
a. QUESTION - is Dr. Burns such a person as FRCP 26(a)(1)(A)(i) requires to disclose?

b. HELD: YES! And because no disclosure, defendants were sanctioned by not allowing Dr. Burns to say he could not be amended to be one of defendants (issue of notice - court says notice issue is defendants’ fault because if had been listed, would have been notified; Jane/John Does 1-50= legally fictional notice because seeking Ds); possible D tried so hard to keep out BECAUSE Burns committed the med mal?

i. Arguably the old rules were unfair? Because forces defendant to undermine own case, makes judge angry/biased at defendants from start? New amendments try to help remedy this.

7. Blank v. Sullivan & Cromwell (S.D.N.Y. 1976) - plaintiffs were women lawyers who unsuccessfully applied for positions as assoc. around 1970; plaintiffs requested information on not JUST hiring practices but also practices of PROMOTING to partner which defendant wanted to exclude as irrelevant and inadmissible and thus undiscoverable
a. HELD: under FRCP 26, party is entitled to discovery, “not only of material which is relevant and admissible at trial, but ALSO of information which appears REASONABLY CALCULATED to lead to the discovery of admissible evidence.”

i. May not be admissible in court since rules of evidence are stricter than rules of discovery, HOWEVER, can interview women and find possibly pertinent evidence. 

ii. RELEVANT TO SUBJECT MATTER = BASED ON PLEADINGS (complaint and answer)

1. Burden of production as weighed against value of evidence?

b. This was a “motion for reconsideration” where attorney grovels before judge to reconsider a previous decision made.

8. Privileges! - If it’s privileged, you’re not required to disclose/allow discovery of it.

a. To find privilege, Federal Rule of Evidence (FRE) 501 states common law and state law determine privileges

b. ACCIDENTAL DISCLOSURE GENERALLY WAIVES PRIVILEGE

c. Attorney-Client (absolute privilege) = “communications between attorney and his/her client made in confidence and for the purposes of seeking/making legal advice; WAIVABLE (by telling non-privileged party or revealing, even inadvertently)

i. Stronger than work-product privilege 

ii. NOT what’s used in Hickman because interviewees not clients/not seeking legal advice

iii. Exception: CRIMES/FRAUD

iv. 26(b)(3)(B) - if court orders discovery of privileged materials, protection of disclosures against mental impressions, conclusions, opinions, or legal theories, ESPECIALLY in LIGHT OF HICKMAN - no “wits borrowed from the adversary” - Hickman
d. 26(b)(3) “Materials prepared for litigation” (not an absolute privilege – exceptions for “substantial need/undue hardship” in 26(b)(3)(A)(ii)) - documents and tangible things

i. HOWEVER, need not be prepared by lawyer - ANYTHING prepared for litigation by a party or hired agent in “ANTICIPATION of litigation” or for trial is not discoverable (either from party or that agent)

1. UNLESS: party shows “SUBSTANTIAL NEED” for materials and cannot prepare case without materials without “UNDUE HARDSHIP”

2. Attorney “work product” falls into this category

e. Spousal and Religious Counselors

f. Hickman v. Taylor (US 1947) - BEFORE RULE 26(b)(3), established work-product and attorney-client privileges; tugboat accident case with 5 deaths; owners of tugs interviewed surivors through law firm before litigation occurred; 4 claims settled, one (this one) went to suit, plaintiff asked for ALL memoranda of interviews, anything written in connection with sinking, and attorney’s memories of interviews if no written record; tugboat attorney Fortenbaugh is held in contempt for not producing docs (contempt = threat of prison allowing appeal, since discovery issues usually not appealable) 
i. HELD: THOUGH these memoranda fall outside of the scope of attorney client privilege, plaintiff has not shown a compelling necessity for opponents’ documents as “essential to the preparation of one’s case” without undue hardship (bases of 26(b)(3))

1. difference between oral statements of attorney regarding interview as opposed to physical documents - attorney statements of thoughts/impressions require higher standard than just physical documents

2. Distinction between facts and privileged information - facts do not become secret just because told to attorney (STILL CAN’T LIE or WITHHOLD ONCE PROPERLY REQUESTED as client)

3. PROBLEMS WITH ALLOWING DISCOVERY OF ATTY IMPRESSIONS

a. FREE RIDER PROBLEM = “borrowed wits”

b. won’t interview people who you don’t think will help you

c. demoralization of the bar/attorneys

d. disincentives to accurate record keeping (atty’s won’t write things down)

e. Possibly more info will come up in discovery

f. lawyer becomes witness against own client

i. CANNOT SEND INTERROGATORIES to lawyer (unless witness)

4. undue hardship often comes up when evidence has been destroyed

ii. Hickman overall is broader than Rule 26(b)(3), protecting non-tangible attorney “products” like opinions, memories, oral communications
g. Upjohn Co. v. United States (US 1981) - Upjohn Co. conducts internal investigation sending questionnaires to  subsidiaries questioning whether making payments (bribes?) to foreign government officials; IRS begins investigation of Upjohn, and demands production of all documents relating to investigation.
i. HELD: CANNOT request documents from internal investigation; either attorney-client privilege (because corporation, attorney-client privilege covers counsel communications with employees) but also materials prepared for litigation (questionnaires); ALSO, communications were for the purposes of obtaining legal advice.

1. REJECTED: “control group test” stating corporate clients are just the management and not employees.

a. SOME STATES STILL USE this test for clients because own rules of procedure

2. If had substantial need/undue hardship, could have gotten, BUT DID NOT HAVE.

3. DISTINCTION: CORPORATION’S privilege, employees themselves do not have privilege in this situation (because corp’s lawyer is NOT employee’s lawyer, and this must be stated up front to employee)

4. Efficiency issue - have to do interviews twice.

h. SELF-CRITICAL ANALYSIS PRIVILEGE - in some jurisdictions, materials made to criticize self not discoverable (ex: diary?)
9. Experts 

a. FRE 702-03 defines expert as “person with special knowledge or skill that qualifies person to testify as an expert on a scientific or technical matter”
b. CIVIL vs COMMON LAW: Judge hires neutral expert for court rather than adversaries battling experts

i. adversarial process better because it brings out biases inherent in experts => don’t believe there is a “correct” answer (whereas one expert implies correct answer)

ii. adversarial process allows more and better shopping for experts if RICH

iii. FRE 706 - allows judges to appoint/pay for neutral expert, however hardly ever used.
c. DAUBERT TEST - whether something really qualifies as scientifically/technically valid - 

i. FAILURE TO PASS => SUMMARY JUDGMENT!!!

ii. Peer reviewed

1. known/potential error rate

2. empirical testing

iii. Relevant to task at hand

iv. Rest on reliable foundation

1. qualifications (academic, publications)

v. Degree of acceptance within mainstream relevant scientific/technical community

d. THREE CATEGORIES OF EXPERTS:
i. Testifying => FRCP 26(a)
ii. Retained and NOT testifying => FRCP 26(b): not discoverable, subject to exceptions

1. Contract issue - under contract CANNOT testify for anyone but party which retained expert; to contradict contract would have to be VOID for policy reasons

iii. Informally consulted but not retained => NOT in FRCP, pretty much NOT discoverable EVEN under 26(b); can be precluded for use? Fishing problem?

e. FRCP 26(a)(2) - DISCLOSURE OF EXPERT TESTIMONY
i. 90 days before trial, need to give written report regarding expert giving testimony 

1. opinions; basis of opinions; data; exhibits; qualifications; any other litigation expert is involved in; compensation

f. FRCP 26(b)(4) - 
i. (a) OPPONENT PARTY MAY DEPOSE disclosed EXPERT WITNESS if being used in trial, and expert must be paid for their time

ii. (b) if expert is NOT being used as a witness but has been retained by a party, opposing party CANNOT depose/force disclosure of expert UNLESS exceptional circumstances cause impracticable to get expert 

iii. FRCP 35(b) - physical or mental (medical) reports MUST BE EXCHANGED during mandatory disclosure
1. Prevents shopping for doctors

g. Cordy v. The Sherwin-Williams Co. (D.N.J. 1994) - expert witness switches sides in the middle of litigation, claims not retained because had returned retainer
i. HELD: Returning retainer does not erase existence of confidential relationship; STILL RETAINED even though didn’t keep retainer

1.  Some jurisdictions use 2 step inquiry (USED HERE):

a. Was it objectively reasonable for the first party who retained expert to believe that a confidential relationship existed?

b. Did that party DISCLOSE any confidential information to the expert?

2. ALSO must balance policy considerations
a. Pros to disqualifying: preventing conflicts of interest, maintaining integrity of judicial process

b. cons against: ensuring access to expert witnesses w/ specialized knowledge; allowing experts to pursue professional calling; preventing lawyers from purposefully consulting harmful experts just to preclude testimony.

h. Coates v. AC & S. Inc (E.D. La 1990) - tissue samples sent post decedent’s death were sent to various experts and defendant picked and chose most favorable expert testimony and wanted to preclude any discovery of other expert testimony since they were not using unfavorable ones at trial
i. HELD; Counts as exceptional circumstances under FRCP 26(b)(4)(B), evidence destroyed (short shelf-life of tissue samples); ANALOGOUS to FRCP 35(b) - cannot “shop” tissue samples

Managerial Judging & Pretrial Disposition

1. “Managerial Judging”

a. “The Vanishing Trial”: 5 times as many cases today as compared to 1960, however now there are LESS trials percentage-wise, from 15% to 2%, with only 1% actually going to jury. (More settlement, but managerial judging is REALLY effecting numbers)

i. Overloaded dockets (managerial judging to counteract)

ii. More settlement

1. because of increased processes leading to money pits?

iii. Forcing lawyers to meet and discuss settlement

iv. MANDATORY ARBITRATION by Court (more in ADR section), not necessarily binding? Trial de novo possibility

1. ex: NY District courts

b. RIGHT TO A SPEEDY TRIAL IS ONLY FOR CRIMINAL CASES; civil actions will be delayed to allow criminal cases to proceed speedily

2. FRCP 16: Pre-Trial Conferences, Scheduling, Management, purposes of conferences
a. ADDS TO POWER OF FEDERAL DISTRICT JUDGE, ALLOWS MANAGERIAL JUDGING NOT subject to REVIEW 

i. (c)(2)(I) settling case and using special procedures to assist in resolving dispute when authorized by statute or local rule;

1. SPECIAL PROCEDURES TO INCREASE EFFICIENCY!

2. (In conflict with populism that wants juries) 

ii. (c)(2)(p) facilitating in other ways the just, speedy, and inexpensive disposition of the action.

b. Federal district judges are subject to review by chief judge of district and appellate courts; lawyers can go to chief judge to request: reassignment to another judge, rescheduling of trial, or order to provide trial

c. TRIAL DISCRETION BECAUSE OF HUUUGE DOCKETS

3. MANDATORY? PRE-TRIAL PROCEEDINGS (SUMMARY JURY TRIAL):
a. Strandell v. Jackson County, Ill (7th Cir., 1987) - Trial court judge attempted to impose truncated “nonbinding summary jury trial” (mock trial) on parties despite refusal of plaintiff’s lawyer causing lawyer to be held in contempt
i. HELD: Trial court CANNOT make “nonbinding summary jury trial” mandatory procedure, Rule 16 does not give power to “compel”

1. HOWEVER some circuits will enforce mandatory summary jury trial 

b. Reasoning of wanting/not

i. Plaintiff doesn’t want to do because discloses (privileged) evidence (attorney work product) and reveals trial strategy

ii. Summary jury trial used to increase pressure to settle

iii. Problem of relationship between judge/lawyer; judge oversees summary jury trial and may be biased by it, not to mention future trials for this lawyer/judge together

iv. Violation of juror’s rights to be summoned for an essentially fake jury

c. Sometimes law firms will have their own mock trial to determine what sort of results they might expect in trial

4. Summary Judgment

a. FRCP 56: Summary Judgment: either party may move for summary judgment any time until 30 days after close of discovery; party opposing motion must file response w/in 21 days after motion is served or a responsive pleading is due, whichever is later; movant can file reply w/in 14 days after response is served; “no genuine issue as to any material fact” AND movant is entitled to judgment as a matter of law. Summary judgments can be made as to parts of a claim. Affidavits brought during summary judgment for support MUST BE ADMISSIBLE at trial as evidence (not just discoverable). Judge has discretion in interest of fairness to non-moving parties to deny or delay judgment.
i. (g) Bad faith/(solely delaying) submission of affidavits can be sanctioned by judge by forcing party to pay reasonable fees for time wasted (legal), or can even hold in contempt. 

ii. !! Burden is on the MOVING party to prove no genuine issue of material fact!!

iii. 20% of all federal cases in past 20 years had motions for summary judgment, 12% were terminated at that point. 

iv. Made post-discovery. Judge determines facts are without material difference and can rule on issue as a matter of law, facts made out in pleading/motion not taken as true on their face. 

v. GENERAL ISSUE

b. Adickes v. S.H. Kress & Co. (US 1970) - “integrated” group at lunch counter, white teacher with black student left unserved at lunch counter, arrested immediately after for vagrancy; 2 counts: 1) attempting to hold private business liable under Equal Protection Clause; 2) conspiracy of lunch counter and police, Both counts thrown out by lower court, 1) directed verdict; 2) summary judgment
i. HELD: Both of lower courts decisions were vacated; GENUINE ISSUE OF  MATERIAL FACTS existed upon which the case could turn as to a jury decision (issues of fact must be decided by jury). 

c. BURDENS (and their shifts)

i. Generally, plaintiff carries “burden of proof”/“burden of persuasion” in a case to establish their prima facie case. (Adickes needed to prove conspiracy, bring evidence showing material issue of fact for jury to decide on => police officer in store prior to incident?); 

1. Once established, burden of proof shifts to defendant to rebut, back and forth as soon as “burden of production” is met (enough evidence is asserted) by either side. 

a. At the close of either party’s case, the other party motions for judgment as a matter of law - JMOL (if granted, b/c non-moving party didn’t meet their own burden of proof, even in the most favorable light possible, in own case prior to motion, ALSO called a “directed” verdict - “NO RATIONAL JUROR” could decide for nonmoving party”)

ii. Burden of proof generally encompasses burden of persuasion (which stays with plaintiff OR moving party), and burden of production

iii. HOWEVER, MOVING PARTY has “burden of proof”/“burden of persuasion” as to claims being made or rebutted in a motion 

1. Kress had to establish some sort of proof to rebut claim of conspiracy - “BURDEN OF PRODUCTION” (“burden of going forward” - shift burden) - how much is enough evidence to rebut/make claim, part of burden of proof.

iv. Sidenote: burden of proof in libel is higher: “clear & convincing”, not just preponderance

5. Modern Standard (contracting/basically overtuning Adickes): 1986 TRILOGY (encouraging use of summary judgment!)

a. Celotex Corp. v. Catrett (US 1986) - asbestos case where issue is finding out WHERE the asbestos decedent came into contact with came from; possibly many defendants, even beyond those 15 being sued, actually at fault but P doesn’t know; Celotex says P hasn’t shown any evidence that Celotex exposed P to asbestos - P hasn’t met her burden
i. HELD: Moving party in a summary judgment motion CAN MEET their burden of PRODUCTION by merely pointing out that non-moving party has NOT met its burden of proof without contributing an affidavit to that regard.

ii. motion for directed verdict: HOWEVER, on remand, DC Cir. decides that plaintiff HAS provided enough evidence that a trial is warranted (so moving party has not met burden of proof to rebut evidence by merely pointing out not enough, because there was enough!)
b. FRCP 56(e)/(f) – Affidavit rules. 
c. Motions for summary judgment can act like a sort of discovery - what you might have held back for trial must be revealed lest you lose your case. 

d. Matsushita Elec. Indus. Co. v. Zenith Radio Corp. (US 1986) - American manufacturers of electronics sue Japanese vendors of electronics for predatory pricing; plaintiffs’ only evidence was that the electronics were being sold at less than cost, but no evidence of collusion; defendants claiming just trying to break into market;
i. HELD: plaintiff did NOT meet burden of PERSUASION because other, equally plausible explanations for defendant’s actions existed NOT requiring irrational acts/complicated scheme (not most persuasive explanation by preponderance of evidence)

ii. Along with Bell Atlantic (knocking out at pleading stage) and Celotex (lowering movant’s burden of proof), makes antitrust cases extremely difficult to get to trial

e. Anderson v. Liberty Lobby, Inc. (US 1986) - libel case which would require clear and convincing evidence at TRIAL for plaintiff to win
i. HELD: mere existence of “scintilla of evidence” is not enough for a plaintiff to rebut a summary judgment motion by defendants; plaintiff must rebut summary judgment with “evidence on which the jury could REASONABLY find for the plaintiff.”

1. is this just for cases where the trial standard requires a higher standard than preponderance for plaintiff to win?

f. Scott v. Harris (US 2007) - video of “CRAZY” plaintiff motorist submitted as evidence for summary judgment for defendant in personal injury case against police officer; plaintiff was paralyzed
i. JUDGES AS FACT-FINDERS - Stevens critiques by calling fellow justices “jurors”.

ii. Question for court is whether police officer responded to plaintiff’s actions reasonably (thereby constitutionally); so the question emerges of whether plaintiff was acting in a way that posed an IMMINENT THREAT to people?

1. SO under summary judgment motion, mover asks if a reasonable/rational jury could find by preponderance of the evidence that plaintiff was NOT driving in a way that posed an imminent threat?

iii. HELD: as a matter of law, a videotape of this sort eliminates genuine issues of fact (eliminating need to put evidence in light most favorable to non-moving party because conclusions can be made easily because evidence is INFALLIBLE)

1. Court claims that video = absolute truth, “no genuine dispute of facts”; so without issues of fact do not need to view in light most favorable to nonmoving party.  

The Trial

1. FRCP 16(e) - FINAL PRETRIAL CONFERENCE - to formulate trial plan, how evidence will be presented; bifurcation? (liability => damages, ACA)
2. FRCP 26(a) - Required disclosures

a. (a)(3) - FINAL DISCLOSURE MUST BE MADE AT LEAST 30 days before trial

b. 26(c) - disclosure of experts must be at least 90 days before date set for trial (or trial readiness)

3. 39 STATES HAVE ELECTED JUDICIARY (remember, FEDERAL JUDGES ALWAYS APPOINTED, but often chosen/recommended by state senators, so how removed from politics are they really?); only Switzerland also has elected judiciary in the world.

a. 19th century populism established elected judges

b. Judges chosen by party leaders in some jurisdictions

c. Republican Party of Minnesota v. White: Candidates for judiciary under 1st amendment had right to speak about opinions substantive issues; 5-4 vote in Sup Ct, 1980s:  Justice O’Conner said that this was the ONE VOTE that she seriously regrets and she is now campaigning for the elimination of judicial elections; Judicial elections became much more politically minded
d. Recusal motions - goes straight to judge himself, if appealed then => Mandamus proceedings 
e. Caperton v. Massey Coal Company, Inc. (US 2009) - judge refuses to recuse self from case alleging improper conduct in judicial elections
i. HELD: Justice Benjamin needed to recuse self and could NOT judge self to be unbiased in action when actually a substantially involved action; reasonable minds would OBJECTIVELY find judge biased and thus he must recuse himself for sake of the reputation of the judiciary (even if he personally thinks he’s not biased). 

ii. “Whether all the circumstances of a case presented would offer POSSIBLE TEMPTATION to the AVERAGE JUDGE to lead him not to hold the balance nice, clear, and true” => at time contributions were made, there was a vested stake when making contributions to get this judge on case to hear the outcome, so probability of actual bias rises to unconstitutional level requiring judge to recuse self. 

f. Tough on crime = biased against criminals case?

4. The Right to a Jury Trial 

a. 3 basic themes in jury trial:

i. entitlement to jury trial?

ii. rules governing composition of jury?

iii. devices by which jury’s decision-making is controlled/managed by a judge.

b. HISTORY: Ordeal, combat (12th century); swearing of OATHS, oath helpers=>jury

c. Constitution - VII Amendment - right of jury “shall be preserved according to rules of common law”; “no fact tried by a jury shall otherwise be reexamined according to the rules of common law” => 1791 prior common law/originalism both in England AND colonies
i. Common law had TWO types of courts:

1. EQUITY (JURY TRIAL NOT PRESERVED): chancery, court of JUSTICE, 

a. Remedies sought: Injunctive relief, no adequate remedy in LAW, often trust/antitrust cases, fraud, rescission of contracts

b. some states still have chanceries - ie New Jersey

2. LAW (JURY TRIAL GENERALLY PRESERVED): enforced by sheriff - reference to system of courts in ENGLAND at end of 18th century

a. Remedies: damages (compensatory, pain/suffering); today must find assets and liquidate against them

ii. Courts can mainly review issues of LAW (legal theory, not court system) decided by jury, generally NOT issues of FACT except in EQUITY cases (power to review facts has grown)

iii. JURY:

1. pros: sympathy for plaintiff; juries never see inadmissible evidence; judges may be biased; allows non-gov-actors to participate in judicial processes and learn (Tocqueville/Jefferson); “bulwark against tyranny” (Zanger case where judge instructs jury to find one way but it finds opposite)

2. cons: sympathy for plaintiff; adds publicity to trial; juries may be biased; 

a. JURY = NO RATIONALIZED WRITTEN REASONING FOR DECISION MADE.

iv. JURY SHOULD NOT BE APPLIED IN ADMINISTRATIVE PROCEEDINGS - rising administrative agencies/laws in 20th century so less jury

d. CURTIS TEST FOR DETERMINING NECESSITY OF JURY TRIAL:
i. Statutory test: does statute under which there is a cause of action authorize a jury trial? Does legislative history point to jury trial for this statute? Does statute provide for equity damages or law damages?
ii. Historical test given 7th Amendment:
1. historical treatment of the same types of cases? Equity or Law?

2. historical analogies under common law?  Equity or Law?

3. remedy sought? (injunction = equity = no jury; damages = law = jury)

iii. IF BOTH; bring LAW part of case to jury first, THEN EQUITY part to judge with jury’s fact-finding.

iv. It’s an issue of LAW whether an issue is an issue of fact or an issue of law! (Judge decides whether issue goes to jury or judge!)

e. Curtis v. Loether (US 1974) - Title VIII fair housing private action; landlord discriminates and refuses to rent to black woman; plaintiff seeks punitive damages. defendant sought jury trial.
i. HELD: TEST (see above); The Seventh Amendment DOES apply to actions enforcing statutory rights, and requires a jury trial upon demand.

1. Analogy in this case: innkeepers could not turn away travelers without justification (LAW CASE) and plaintiff sought damages

ii. NLRB v. Jones & Laughlin - back pay can be awarded w/out jury trial because it’s an administrative procedure - juries stay out of administrative agencies.
iii. Congress amends Title VII for right to jury trial. 

iv. Preliminary injunction: decided pre-trial; granted if “imminent irreparable injury” AND likely that P will win case
f. Markman v. Westview (US 1996): patent infringement action; does the complex issue of interpreting a patent claim and deciding whether a product infringes a patent claim go to judge or jury?
i. Generally, patent claims DO go to the jury based on history, HOWEVER... 

ii. HELD: issues of complex technical nature, requiring judging the credibility of competing experts and looking at/interpreting DOCUMENTS (but what about how juries interpret contracts). (Court overturns jury decision)

1. COURT should judge for “sound administration of justice” because if court interprets, it becomes a RULE OF LAW which has precedential power; jury decisions do not give precedential power showing reasoning meaning same case can be adjudged again and again => lack of predictability 

2. Complexity exception to VII Amendment? One circuit court said yes, based on this case, CIRCUIT SPLIT

3. Due process incompatible with VII Amendment? (if jury is incapable of determining facts, how can it give fair decisions)

g. FRCP 38: Need to demand a jury trial by serving other party no more than 14 days after the last pleading; can be served for part of issues, and if other party want jury trial for ALL, must serve within 14 days of original jury trial request; RIGHT TO JURY TRIAL IS WAIVED unless PROPERLY SERVED/FILED. Can only withdraw with both party’s consent. 
h. FRCP 39: Trial by Jury or the Court - When demanded, TRIAL MUST BE by JURY UNLESS:
i. both parties agree to withdraw demand for jury trial

ii. Court, on motion or on its own, finds for some or all issues there is no FEDERAL RIGHT to a jury trial; Court ALSO has discretion to ORDER jury trial sua sponte on any issue for which a jury trial might have been demanded

iii. if NO right to jury trial, under 39(c), court can try an issue with an “advisory jury” or court can try issue by jury trial at its discretion, UNLESS statutory bar to suing US with jury
5. Choosing a Jury

a. Jury Pool=>Jury Duty=>Panel/Venire/Array=>voir dire/peremptory challenges=>Jury

i. Jury pool is total people available/known to court to be available for jury service at any time; generally registered voters; drivers

ii. jury duty is subset of people asked to serve on jury by summons by court

iii. Panel/Venire/Array: the group of people available on THAT DAY from which jury would be chosen

iv. Voir dire: opportunity to question members of panel to see if there are reasons to challenge for cause or as peremptory challenge; usually conducted by judge; sometimes given form; in state courts common for lawyers to conduct voir dire => lawyers sometimes use this time to educate jury about case

v. peremptory challenges: don’t need to give a reason (except when you do), usually a set number given to each side. 

1. Purpose: to get rid of extremes and thus have more neutral panel

vi. challenges for cause: relationship to parties, expresses possibly prejudiced perspectives; usually judge pulls jury members for cause

b. Thiel v. Southern Pacific Co. (US 1946) - Court officials have practice of excluding day laborers from jury pool because they’re generally never able to do jury duty anyway
i. HELD: Can’t do that! Must NOT “systemically and intentionally exclude” any groups such as those economic, social, religious, racial, political, and geographical 

c. Batson v. Kentucky (US 1986) - prosecutor shaping jury racially using peremptory challenges to strike all black jury members from criminal case HELD UNCONSTITUTIONAL because prosecutor is STATE ACTOR (Due process, equal protection clauses)
d. Edmonson v. Leesville Concrete Co. (US 1991) - in CIVIL CASES, lawyers cannot use peremptory challenges to exclude jurors on account of race because it violates the equal protection rights of challenged jurors; selecting jurors amounts to a state action, and government has delegated some power to private lawyers to act on its behalf so even private lawyers are bound by 5th amendment considerations.
e. JEB v. Alabama ex. rel. T.B. (US 1994) - BASICALLY same thing as Edmonson, adding GENDER DISCRIMINATION to disallowed peremptory challenge bases.
i. Scalia dissents - issue of inarticulatable “feelings” on which peremptory challenge based

f. When challenging peremptory challenges: 

i. BURDEN IS ON MOVANT to show DISCRIMINATORY USE of peremptory challenges (inference based on numbers), 
ii. RESPONDENT has BURDEN to show ALTERNATE, NONDISCRIMINATORY REASONS; 

iii. then MOVANT must show these reasons are pretextual

iv. Latino exclusion has been upheld because of translation issues

1. religion, nationality, marital status???

g. FRCP 47 - Selecting jurors - Court may permit parties, lawyers, or the court itself to interview/examine selected jurors; if court does examine jurors, MUST ALLOW lawyers/parties to make further inquiries that court considers proper (or read questions for them); court must allow at least 3 peremptory challenges (as governed by 28 USC §1870). Court may at any point excuse juror for good cause. 
h. FRCP 48 - Number of Jurors, Verdict, Polling - jury must be at least 6, no more than 12; jurors must participate unless kicked out; unless parties stipulate otherwise VERDICT MUST BE UNANIMOUS; parties may request that court poll individual jurors after verdict/before jury discharge to ensure verdict fulfilled unanimity/#stipulation = if poll reveals otherwise, then either order further deliberation, or new trial. 
6. Managing the Jury

a. Instructions - Judge explains rules of applicable law to case and standard of evidence to the jury.
i. Appellate decisions can grant new trials based on mistaken/prejudicial explanations.

ii. FRCP 51 - Instructions to Jury, Objections, Preserving Claim of Error - at close of evidence/reasonable time, lawyers can submit recommended instructions for jury to judge; after close of evidence, court has discretion to allow late recommendations for jury instructions, assuming couldn’t have reasonably foreseen; Judge MUST tell lawyers what instructions will be BEFORE closing arguments and before instructing the jury, giving parties opportunity to object to instructions on the record, before given to jury when still out of jury’s hearing; court can instruct jury at any time before jury is discharged. OBJECTIONS must be made on record and state distinctly what is objected to and why. Objection is TIMELY if done according to above instructions OR party was not informed and upon being informed, promptly objected. Objections preserve claims of error for further review. If court sees substantial rights were affected, party objecting can get around procedural defects by court discretion. 
b. Special interrogatories

i. FRCP 49(a) - Special Verdict - Court has discretion in determining if they want to do a SPECIAL WRITTEN FINDING on EACH issue of fact (written questions, written forms, etc); Court must give instructions/explanations; if issue of fact not submitted to jury, and lawyer fails to demand issue be submitted, jury verdict on that issue is waived (judge can decide or implied decision based on special verdict)
ii. FRCP 49(b) - General Verdict with Answers to Written Questions - court can give forms with general verdict space and written questions and must instruct jury how to use; 
1. when general verdict and answers to questions are consistent, court MUST approve jury’s verdict as a final judgment; 

2. when answers are consistent with each other, BUT at least one is inconsistent with general verdict, court can approve a final judgment according to the answers notwithstanding the general verdict, OR it can direct jury to further consider answers/verdict, OR it can order a new trial

3. when answers are inconsistent with each other AND the general verdict, judgment MUST NOT be entered, and court MUST either direct jury to further deliberate, OR order a new trial
c. Judgment as a matter of law 

i. FRCP 50 - JMOL - 
1. (a) JMOL - if a party has been FULLY heard during a jury trial on an issue AND the court finds that a REASONABLE jury could not have a legally sufficient evidentiary basis to find for the party on that issue, the court may resolve the issue against the party AND grant a JMOL motion against the party on a claim or defense if that claim/defense depends on that issue. JMOL motion can be made at ANY TIME BEFORE case is SUBMITTED TO JURY (motion must specify judgment sought and law/facts that entitle movement). 
a. “No genuine issue of material fact, no reasonable/rational juror could decide for nonmoving party”

b. AKA DIRECTED VERDICT

c. Hardly ever granted, especially when jury about to deliberate: can’t grant new trial until jury verdict is in, jury could come back with a “rational” verdict after all, and it’s harder to overturn a jury verdict on appeal.

2. (b) Renewed Motion for JMOL/Motion for New Trial - renewing motion after trial or motion for new trial - if JMOL motion is denied and court submitted case to jury, within 28 days after judgment was entered, or if motion addresses jury issue not decided by verdict, then within 28 days after jury is discharged, movant can file renewed JMOL and may include alternative/joint request for new trial (FRCP 59); in response court can allow judgment on verdict if jury returned a verdict, order a new trial, or JMOL. 
a. Renewed JMOL motions only possible if already made JMOL motion DURING trial; 7th Amendment => reviewing previous JMOL decision, not verdict
b. VII AMENDMENT SAYS NO FACT TRIED BY JURY shall be otherwise reexamined by any court of the US than according to rules of common law; no clear link to old practice but were demurrers. 

c. AKA JNOV, “judgment notwithstanding the verdict”

3. (c) granting the renewed motion - if court granted renewed JMOL motion, court must also CONDITIONALLY rule on motion for new trial if judgment is later vacated/reversed. Appellate court has discretion to review JMOL decisions/new trial decisions. 
ii. Galloway v. United States (US 1943) - insane man over long period needed to prove continuous insanity to get disability payments, needed to be “substantially /permanently disabled” due to WWI service, problem of 8 year gap without evidence of insanity. 
1. HELD: Not enough evidence for rational juror to decide for plaintiff, JMOL granted/affirmed for defendants. 

2. Procedures of COMMON LAW should NOT be FROZEN in 1791.

iii. FRCP 59 - MOTION FOR NEW TRIAL, or altering/amending a judgment - Grounds for new trial at LAW (had been decided by jury) on all or some issues: for any reasons for which previously new trials have been granted; after nonjury trial, for any reason heretofore has been granted in equity. After nonjury trial, Court can basically reopen case to amend, add testimony, change, and then reclose. MOTION FOR NEW TRIAL MUST BE FILED W/IN 28 DAYS after entry of judgment, if based on affidavits they must be entered at same time, opposing affidavits must be w/in 14 days, ad naus. SUA SPONTE motion for new trial w/in 28 days, COURT’s discretion.  Court has discretion to grant motions for new trial, even if not on reasons given by parties. Motion to amend or alter judgment must be filed w/in 28 days.
1. Incorporates history by reference. Heretofore - referring either to anything before 1791 OR anything before today (?)

2. Justifications for new trial: prejudicial errors uncorrected at trial which “tainted” jury verdict (ex: Sanders-L: 10 foot scroll); abuse of discretion by judge; error by lawyer; jury misbehavior (googling for evidence on cell phone); AGAINST THE WEIGHT OF EVIDENCE (JMOL)

3. Federal test for NEW TRIAL (generally w/ JMOL): Where verdict is CLEARLY against “general current of the evidence” so that it is clear that there was jury bias/improper judgment. 
a. Judge can’t just interfere if they dislike verdict.

iv. Weisgram v. Marley Co. (US 2000) - products liability case, required expert testimony as part of prima facie case, P wins at trial; appellate court uses DAUBERT test to knockout P’s expert testimony, then says insufficient evidence...
1. HELD: JMOL for defendant, no new trial (appellate court had discretion to do either)

2. Appellate court states that new trial is useless because SURELY P brought best experts they could find, who didn’t hold up. 

d. DAMAGES (Excessive Verdicts)

i. ISSUES:

1. Pain/suffering damages:

a. unpredictable for both P and potential D

i. solved through expert testimony?

ii. largely entrusted to jury as agent of community, open ended jury instructions; jury bases on personal experience with no mean/median info to work with (media skewage forces judges to lessen damages)

b. source of lawyers fees because otherwise it reduces compensatory damages

2. having judges able to reduce excessive verdicts encourages settlement.

3. Punitive damages:

a. intended to punish defendant: jury should take into account reprehensibility of D’s activities, income of D (possibly) and choose amount needed to “send a message”

b. Constitutionalized limits on punitive damages: excessive awards violate D’s due process rights;

c. because used to punish, DUE PROCESS concerns come in

d. punitive damages should not be greater than single digit multiplier of compensatory damages (less than 10:1)

ii. Conditional new trial: when court believes damages awarded are “outrageously out of expected range”, court can grant a new trial conditional on whether P will accept a lower term (then NO new trial) or not (new trial), AKA REMITTITUR.
1. Sometimes the court will threaten to grant a totally new trial (rather than just retrying damages) to encourage acceptance of remittitur 

iii. ADDITUR, same as above but DEFENDANT is offered higher damages or new trial, but contested at federal level.

iv. When you do motions, you’re asking trial court judge to make decisions based on the evidence at hand; when you appeal, you’re requesting appellate court to review decisions based on motions (appellate court can generally only grant conditional new trials of damages), 

Repose: Ending Disputes

1. Direct Attacks  [Rule 60(b) motion]
a. FRCP 60

i. (a) - clerical mistakes can be corrected by court on motion or sua sponte w/ or w/out notice, but after appeal docketed/pending, court can only fix with leave of appellate court.
ii. 60(b) - GROUNDS for RELIEF from a final judgment, order, or proceeding : 
1. mistake, inadvertence, surprise, or excusable neglect; --must be brought w/in year
2. newly discovered evidence that with reasonable diligence could not have been discovered in time to move for a trial (w/in 28 days of entry of judgment) --must be brought w/in year
3. fraud, misrepresentation, or misconduct by an opposing party --must be brought w/in year
4. judgment is void (invalid service, no jurisdiction) --must be brought w/in a reasonable time

5. judgment has been satisfied, released, or discharged; is based on an earlier judgment reversed/vacated; OR applying it prospectively is no longer equitable --must be brought w/in a reasonable time

6. ANY OTHER REASON THAT JUSTIFIES RELIEF --must be brought w/in a reasonable time
7. NOT USUALLY GRANTED TO REVISIT ISSUES OF DAMAGES

iii. (c) time limits above and motion does not affect judgment’s finality or suspend its operation
iv. 60(d) court STILL is able to: entertain independent action to relieve party from judgment; set aside judgment for FRAUD ON THE COURT (ex - bribery of jurors or judges)
b. Kupferman v. Consolidated Research & Mfg. Co. (2d Cir. 1972) - Kupferman (P) was receiver for insolvent company, suing another insolvent co. (D) about stock issue (fraud) and wins (Action #1); (Action #2) P sues “moneyed directors” whose lawyer, during 2nd action, find signed release clause which would have prevented P from winning in 1st case against company AND about which P KNEW and didn’t disclose in the 1st action.
i. Ds file a Motion for Relief from Judgment under FRCP 60(d)(3) for “fraud upon the court” b/c no time limit (had been a year since final judgment on 1st action)

ii. QUESTION: Is this “fraud upon the court”? = “defiles the court itself” or “is a fraud perpetuated by officers of the court”

iii. Parties must “properly conduct adversary proceedings”, BUT does NOT mean that have to alert opponent of every possible defense

iv. THUS HELD: NOT fraud on the court. JUDGMENT STANDS

c. Pierce v. Cook & Co. (10th Cir. 1975): major tractor-trailer accident with multiple dead Ps. All Ps in fed ct get case dismissed b/c driver of truck was independent contractor, so no case against company owning truck b/c OK law said no. BUT one P re-brings case in state court b/c got around diversity, then goes all the way to OK Sup Ct and key case to demise of other Ps’ cases is overturned and no longer OK law.
i. GENERAL RULE: change in law after case has been finally adjudged is NOT a reason to grant an FRCP 60(b) motion; BUT shared accident; exactly the same circumstances, so would be clear injustice to inconsistently decide what is intrinsically the same case.

1. We have general rule because: interest in giving people final judgments (why is this stronger than interest in giving people just, equal treatment under the law?); cost of relitigating cases again & again; legislation usually has effective date; respect for court must be preserved; when a ground-breaking case is freshly decided (change in case law), DON’T know if will actually change the ruling for other cases or not until tried (cases after case...)

2. EXCEPTIONS: major social change cases (ex- Brown v. Board of Education - overturned recent cases which upheld segregation)

ii. OUTCOME DETERMINATION PRINCIPLE: cases in Fed. Ct. using state law should come out the same as would have in State Sup Ct.

2. APPEALS MUST be taken w/in 30 DAYS of judgment and noticed by court to have additional time for adding to the record
3. Direct attacks v. Collateral Attacks

a. Direct Attacks = Rule 60 Motion: Go back to court that issued judgment and say b/c of X, want to vacate that judgment
b. Collateral Attacks = second action is brought which would result in judgment that might be at variance with result in first action (i.e. - Man loses in divorce (1st action), has to pay child support; 2nd action brought by man to show not parent of child)
4. Difference between Res Judicata and Stare Decisis

a. Stare Decisis: Courts are bound to own decisions of law

i. vertical - top down binding

1. states not bound by each others’ laws/precedent (except for full faith/credit)

ii. horizontal - within circuit, same level = binding

iii. Ex: Planned Parenthood case upholding Roe v. Wade in 1992.

iv. NOT BINDING AS TO ISSUES OF FACT

b. Res Judicata: preclusive effect given to particular claims or issues by a specific prior judgment, designed to deal with dissatisfied litigants who try to undermine judgments by seeking new judgments in new (or the same) fora

i. APPLIES/BINDS ACROSS STATES because of full faith/credit

5. Collateral Effects - RES JUDICATA

a. FULL FAITH AND CREDIT CLAUSE - Article IV, Section 1 of the US Constitution

b. SUBSTANTIVE LAW - in diversity cases follow state law of preclusion

c. Restatement 2d of Judgments (pg 1158-63) - 
i. §17 - Valid/final personal judgment extinguishes claim, except on appeal, as follows
1. When plaintiff wins, claim is extinguished and merged and new claims can arise BASED on judgment (more in §18)

2. When defendant wins, claim is extinguished and barred subsequent action on that claim. (more in §19)

3. Issue preclusion - required to have been ACTUALLY LITIGATED AND determination of issue MUST have been ESSENTIAL to the judgment it is from. (more in §27)
4. no preclusive effects within same case, obviously - Courts always have authority to review their own decisions; vacating a judgment may be easier than overcoming preclusion 

ii. § 18 - General Rule of Merger - when plaintiff wins valid/final judgment
1. cannot maintain action again on ORIGINAL CLAIM or any PART thereof, though [extrapolated] action upon judgment may be ok.

2. In [extrapolated] action upon judgment, defendant cannot use same defenses previously used or could have been used in ORIGINAL CLAIM

iii. § 19 - General Rule of Bar - when defendant wins valid/final judgment, action by plaintiff on same claim is BARRED.
iv. § 20 - EXCEPTIONS TO RULE OF BAR - 
1. when defendant wins valid/final judgment, plaintiff is NOT barred on same claim when:

a. judgment is a dismissal for lack of juris., improper venue, or nonjoinder/misjoinder of parties
b. when plaintiff agrees to/elects, or court elects, a nonsuit (or voluntary dismissal) without prejudice
c. when by statute or rule of court judgment does not so operate as a bar to another action on the same claim, OR does not so operate unless the court specifies and no such specification is made

2. when defendant wins valid/final judgment, which rests on premature suit or plaintiffs failure to satisfy precondition to suit, another action by plaintiff on same claim is NOT barred once claim has matured or precondition has been satisfied, UNLESS substantive law bars/precludes second action.

v. § 24 - Dimensions of “Claim” for Purposes of Merger/Bar - General Rule Concerning “Splitting”

1. When plaintiff’s claim is EXTINGUISHED by valid/final judgment (either merger/bar), claim EXTINGUISHES all rights of plaintiff to REMEDIES against defendant with respect to ALL or ANY part of transaction, or series of connected transactions, out of which action arose. 

2. Transaction/series determined “pragmatically”, weighing factors including: whether facts related in time/space/origin/motivation; whether form “convenient trial unit”, whether treatment as unit conforms to parties’ expectations, OR business understanding/usage.

vi. § 25 - EXEMPLIFICATIONS of General Rule Concerning Splitting - plaintiff is STILL precluded EVEN when plaintiff wants to present evidence/grounds/theories NOT presented in first action; OR seek remedies/forms or relief NOT demanded in first action. 
vii. § 26(1) - EXCEPTIONS to General Rule Concerning Splitting (stating an issue/claim was not within previous action) - 

1. (a) Parties agreed to allow splitting
2. (b) Court reserved splitting right to plaintiff
3. (c) Theories/remedies were limited by subject matter jurisdiction in 1st action and plaintiff wants to use those previously not allowed things in new action
4. (d)  Judgment was inconsistent with the fair and equitable implementation of a statutory or constitutional scheme, OR these schemes permit P to split claim
5. (e) For policy reasons in re: continuing/recurring harms, OPTION was given to plaintiff to either to SUE ALL AT ONCE for total harm OR to SUE FROM TIME TO TIME for damages to date of suit (and latter course was chosen)
6. (f) policy reasons under extraordinary circumstances 
a. ex: invalid continuing restraints to person liberty, or no “coherent disposition” of controversy in prior action, injunctions, false imprisonment, discrimination
d. Claim Preclusion - claim is precluded (AKA formerly res judicata within res judicata)
i. includes preclusion of claims that COULD HAVE been raised but weren’t, and new theories (eg: contract as opposed to relief), new type of relief (eg: injunction as opposed to moneys), or extension of damages about same claims (eg: Fetter v. Beale - piece of skull)

ii. MUST REALLY LOOK AT FACTS

iii. Conditions: 

1. Must be VALID FINAL JUDGMENT (notice, subj. matter jurisdiction, personal juris.); 

2. SAME PARTIES: as a matter of due process a party CANNOT be bound by a judgment that it was NOT a party to; 

a. (However, IN REM actions “bind all the world”)

b. If NOT same parties => check ISSUE PRECLUSION.

3. SAME CLAIM arising out of SAME INCIDENT.

a. CAN still include DIFFERENT CAUSES of action under same claim

b. FACTORS FOR: arose in discovery in action 1, convenience, overlapping facts/parties, party expectations of how claims would be brought

c. FACTORS AGAINST: discovering in discovery not necessarily persuasive, inconvenience (timing), inconsistencies/hypocritical party arguments, different theories=>different facts used; party expectations

iv. Durfee v. Duke (US 1963) - land dispute between private parties, river creating Nebraska/Missouri state border moved; land is in which state’s jurisdiction? NE says land is in its state, land in prior action awarded to plaintiff=>now-defendant; Is appealed all the way to NE Sup Ct; defendant=>now-plaintiff brings new suit in another state, Missouri. Subject matter jurisdiction for first state (Nebraska) ONLY if land was in Nebraska. D (now P) brings action in MO for exact same land; MO Trial Ct says land is in MO, but claim preclusion b/c full faith and credit clause; App Ct reverses. SCOTUS grants cert.
1. HELD: once a claim is fully litigated in the original forum, issue within the claim CANNOT be retried in subsequent forum (because full faith/credit)

a. Claim preclusion overpowers errors on merits of case, INCLUDING errors in subject matter jurisdiction rulings, made in prior judgments

b. HOWEVER, states are free to litigate claim as to in whose jurisdiction land is situated, since not parties who did not have opportunity to be heard. 

2. Could be either claim preclusion or, since parties have switched sides (not “original” parties), may be issue preclusion instead, but really makes no difference

3. If subject matter jurisdiction HAD NOT been specifically (ACTUALLY) litigated within claim, you COULD have an open question as to whether subj. matter juris. has preclusive effect (ex: default judgments are vulnerable to attacks on preclusion for voidness)

v. McConnell v. Travelers Indemnity Co. (5th Cir. 1965) - auto accident injury suit; LA requires husband to sue for medical expenses of wife; wife brings claim and husband adds his claim for her medical expenses to her claim, THEN tries to bring his own suit for the remainder of damages, but... 
1. HELD: his claims are precluded because the claims for his OWN damages were by necessity supposed to have been brought WITH his claims for ANY and ALL medical AND (his) personal injury damages. 

2. RATIONALE: The way the husband brought suit constituted splitting his claims (NOT ALLOWED), so by NOT bringing later claims together with first claim, he has waived his right to those claims.

vi. Federated Department Stores v. Moitie (US 1981) - 9th circuit created exception to res judicata when some Ps didn’t appeal and other did; those who did appeal WON, then 1st set of Ps can bring second case. NOT ALLOWED, says SCOTUS!!
1. HELD: Res judicata (claim preclusion) BARS re-litigation of an unappealed adverse judgment EVEN though other plaintiffs in similar action against same defendant successfully appealed and won.

a. USE YOUR APPEAL or be content w/ ruling and all claims made because otherwise you can’t fix/add new claims since precluded by res judicata

b. Contrast w/ PIERCE. Differences:

i. in Pierce, plaintiffs lost despite appealing as far as they could, “through no fault of their own”, “equality issue”; HERE, plaintiffs did NOT appeal all the way. 

2. “Artful pleading” REJECTED by SCOTUS. Says that b/c 2nd claim COULD raise federal claims and doesn’t (just to avoid res judicata), then doesn’t get around system: STILL BARRED.

vii. FRCP 13(a) - COMPULSORY COUNTERCLAIMS - must be brought in answer if arises out of same transaction/occurrence as plaintiff’s claim OR be waived, and thus precluded for later actions.
e. Issue Preclusion - Cannot sue on specific, already litigated issue within a claim (AKA formerly collateral estoppel) 
i. ISSUE PRECLUSION as different from CLAIM PRECLUSION: was there an “IDENTITY OF ISSUES” between action one and action two?

ii. MUTUAL Issue preclusion - SAME PARTIES as original action
iii. NONMUTUAL Issue Preclusion - when one of the parties was NOT party to first action (not allowed in some states, especially offensive; ERIE issue?!)
1. Offensive - NEW PLAINTIFF attempts to use issue decided in prior case where defendant was a party AGAINST plaintiff; sometimes attempted in the opposite by old defendant against NEW plaintiff but usually fails
a. PROBLEM: Allows potential plaintiffs to “wait and see” rather than join first action, burdening defendant/court (However, aren’t these just the exceptions as delineated in §28(1)?)

b. INCENTIVE for defendant to SETTLE lest they allow suit, lose, and receive potentially infinite limitless liability

c. ISSUE: in jury trial, are juries aware of the possible preclusive effects of their decisions? (⅚ NYC jury awards)

2. Defensive - NEW DEFENDANT, not party to first action so not at risk in first case, but is able to use issue against PLAINTIFF who HAD FULL&FAIR OPPORTUNITY already to litigate issue and lost. 
iv. Restatement 2d of Judgments (pg 1161-63) 
1. §27 - ISSUE PRECLUSION - General Rule - When ISSUE OF FACT/LAW is ACTUALLY litigated and determined by a VALID/FINAL judgment and determination is ESSENTIAL to judgment, the determination is conclusive in a subsequent action between parties, whether on same OR different claim.
2. §28  EXCEPTIONS to Issue Preclusion -
a. (1) party against whom preclusion is sought could NOT, as a matter of law, have obtained review of judgment in the initial action

b. (2) issue is one of law AND (a) the two actions involve substantially unrelated claims OR (b) a new determination is warranted for substantive intervening change of applicable legal context OR to otherwise avoid inequitable administration of laws

c. (3) first court and new court have differences in quality/extensiveness WARRANTING new determination, OR jurisdiction allocations WARRANT new determination

d. (4) previous action had significantly heavier burden than this action as to issue for party against whom preclusion is sought

e. (5) clear and convincing need for new determination of issue because

i. (a) potential adverse impact of determination on public interest or interest of persons not parties in initial action. (PUBLIC POLICY)

ii. (b) not sufficiently foreseeable at time of initial action that issue would arise in context of subsequent action

iii. (c) party sought to be precluded, as a result of adversary’s conduct or other special circumstances, did not have an adequate opportunity/incentive to obtain full/fair adjudication.
3. §29 - Issue preclusion in Subsequent Litigation w/ Others (NONMUTUAL) - party precluded from relitigating an issue under §§27-28 is also precluded from doing so with another party UNLESS the fact that he lacked FULL and FAIR OPPORTUNITY to litigate the issue in the first action, or other circumstances, justifies affording him an opportunity to relitigate, GIVEN EXCEPTIONS in §28 AND 
a. (1) treating issue as conclusively determined would be incompatible w/ applicable scheme of administering remedies in actions involved. (DAMAGES/INJUNCTIVE RELIEF?)

b. (2) second forum procedurally offers NEW opportunities possibly determinative of action/issue

c. (3) PERSON SEEKING TO INVOKE FAVORABLE PRECLUSION OF AVOID UNFAVORABLE PRECLUSION could have effected joinder (either to join self or join adversary) in the first action between himself and his present adversary. (never gave fair shake to fight YOU)

d. (4) determination relied on as preclusive was itself inconsistent with another determination of the same issue.

e. (5) prior determination affected by relationships among parties to first action NOT present in new action; OR apparently based on compromise verdict/finding

f. (6) treating issue as conclusively determined may complicate determination of issues in new action or prejudice interests of another party thereto (CATCH-ALL #1)

g. (7) issue is one of law and treating it as conclusively determined would INAPPROPRIATELY foreclose opportunity for obtaining reconsideration of the legal rule upon which it was based (CATCH-ALL #2)

h. (8) Other compelling circumstances (CATCH-ALL #3)
v. Commissioner of Internal Revenue v. Sunnen (US 1948) - man gives wife patents under contracts from 1937-1941, a 1928 agreement’s effects from 1929-31 were deemed untaxable in earlier suit; man brings issue preclusion claim regarding effects from 1928 agreement during later time period; but intervening LEGAL CHANGES
1. HELD: Issue NOT precluded because §28(2) - intervening change in legal context

vi. Parklane Hosiery v. Shore (US 1979) - First action: SEC files suit against Parklane for misleading/false proxy statements; Parklane loses; Second action: Shore sues Parklane for same issue based on previous ruling; tries to use offensive issue preclusion based on first case
1. NONMUTUAL ISSUE PRECLUSION - though parties usually cannot be bound by a judgment for which they have not personally taken the risk of litigation, allowed in nonmutual issue preclusion
2. FACTORS to consider regarding if nonmutual offensive issue preclusion is UNFAIR to D (§29 exceptions):

a. The first action was for nominal damages; therefore, D had little incentive to defend vigorously

b. If multiple actions on same issue and P is just cherry-picking best result for P, then unfair to D to ignore prior positive result (in 1st action, issue decided MUST have been “essential to the final judgment”)

c. If new procedural opportunities given in new forum which could result in different ruling, then D should be allowed to re-litigate

i. HELD: Jury trial v. judge equity trial (SEC seeking injunction) = NOT substantial difference in procedural opportunities which would lead to a diff result b/c BOTH decision-makers in these cases are supposed to NEUTRAL AND D would NOT have defended differently.
3. REDUCTION in role/importance of JURY!

vii. SQUIB: Kaufman v. Eli Lilly - first case, P1 wins in defective medicine causing injury; P2=Kaufman brings own case in re same defective medicine and successfully uses NONMUTUAL OFFENSIVE issue preclusion about drug’s defectiveness; HOWEVER causation is still its own individual issue.

viii. Taylor v. Sturgell (FAA) (US 2008) - 1st case = antique plane enthusiast challenges denied FOIA request for plans to old plane; P lost; 2nd action: friend of 1st P then sues on same issue. Issue precluded?
1. HELD: NOT issue precluded when different P (unless factors show that working in concert - below) b/c this P did not have a full and fair opportunity to be heard.

a. Would be a violation of DUE PROCESS: opportunity to be heard.

2. 7 FACTOR TEST (to determine if new P should be precluded - case by case inquiry!):

a. (REQUIRED) “Identity of interests” between person to be bound and a party to the judgment

b. (OPTIONAL) “close relationship”; “pre-existing substantive LEGAL relationship” (including preceding to succeeding owners of property, bailee and bailor, and assignee and assignor)

c. (OPTIONAL) “participation in the prior litigation” by present party 

i. “Assumed control in litigation”; relitigating through a proxy (designated representative, agent)

d. (OPTIONAL) “present party’s apparent acquiescence to the preclusive effect of the judgment”

i. If two parties bringing same case at same time, and one agrees that the other’s will serve as a “test case”

e. (OPTIONAL) “deliberate maneuvering to avoid the effect of the judgment” (artful pleading?)

f. !*!(OPTIONAL) “adequate representation of the present party by a party to the suit” (ex - class actions, trustees, guardians, and other fiduciaries)

i. NO SUCH THING as “virtual representation”

ii. Court had to be protecting interest of absent parties OR parties to that litigation understood their suit to be on behalf of absent parties.

1. Court may protect interests of absent parties though special procedures.

iii. NOTICE of first action had to be given to later party.
g. (OPTIONAL) “raising a public law rather than a private law”

i. Special statutory schemes; can only be brought on behalf of public large

ix. Martin v. Wilks (US 1989) - action 1: blacks sue city fire dept for racially discriminatory hiring/promoting practices, binding settlement agreed to (2 consent decrees for affirmative action), white firefighters TRIED to intervene once settlement underway public notice given), but NOT allowed b/c not timely; 2nd action = white firefighters sue b/c decrees adversely affect their own employment opportunities (reverse discrimination) under Equal Protection (sovereign discrimination); black firefighters are allowed to intervene in 2nd suit.
1. HELD: Wilks (white firefighters) NOT bound by NAACP suit because NOT represented and failure to join/intervene is not determinative because NO REQUIREMENT TO INTERVENE w/in FRCP or common law.

a. Why no mandatory intervention? how do you notify all potential parties? due process issue => opportunity to be heard; parties to action know best who should be joined so burden should be on them, HOWEVER needless waste of resources in relitigation, and could lead to inconsistent judgments (but stare decisis)

b. DISSENT - 4 justices: just because law affects you DOESN’T mean you have a RIGHT to intervene; issue of BINDING EFFECTS vs. general effects. STARE DECISIS!!!

2. Civil Rights Act of 1991 - effectively overturns by saying you can’t sue on affirmative action/employment decisions if you had notice of suit and did not object timely. CAN A CONGRESSIONAL ACT BAR CLAIMS UNDER CONSTITUTION? Prob not.

3. Stare decisis can work LIKE preclusion despite due process. 

Joinder of Parties

1. Permissive and mandatory joinder

a. FRCP 18 - Joinder of claims - general - YOU CAN JOIN CLAIMS

i. CLAIMS that MUST be joined are WAIVED AND PRECLUDED if not joined (including compulsory counterclaims)
b. FRCP 19 - MANDATORY JOINDER -

i. (a) persons required to be joined if feasible, 
1. required party - subject to service of process and WILL NOT deprive court of subject matter jurisdiction MUST be joined if:

a. in that persons absence, court cannot accord complete relief among existing parties, OR

b. that person claims an interest relating to the subject of the action and is so situated that disposing of the action in the person’s absence may

i. as a practical matter impair/impede person’s ability to protect the interest, OR

ii. leave an existing party subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations because of the interest

2. joinder by court order - if a person has not been joined as required, the court MUST ORDER that the person be made a party; person who refuses to join as plaintiff may be made either a defendant or in a proper case an involuntary plaintiff

3. venue - if a joined party objects to venue and the joinder would make that venue improper, the court MUST dismiss that party
ii. (b) when joinder is NOT FEASIBLE- if person must be joined under §19(a), but not feasible, court must determine whether, in equity and good conscience, the action should proceed among existing parties or should be dismissed. Factors include:
1. extent to which judgment renders in persons absence might prejudice that person or existing parties

2. extent to which any prejudice could be lessened/avoided by
a. protective provisions in the judgment

b. shaping the relief, OR

c. other measures

3. whether a judgment measured in persons absence would be adequate
4. whether the plaintiff would have an adequate remedy if action were dismissed for non-joinder
iii. (c) pleading the reasons for nonjoinder - when asserting a claim for relief a party must state:
1. name, if known, of any person required to be joined, if feasible, but is not joined

2. reasons for not joining that person

iv. (d) EXCEPTION FOR CLASS ACTIONS
c. FRCP 20 - Permissive joinder of parties

i. (a) persons who may join or be joined

1. plaintiffs - persons may join in one action as plaintiffs if

a. they assert any right to relief jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences
i. ex: employees suing a firm together to join together would need to be able to allege either firm-wide policy or issue against same person (supervisor); if individualized claims completely, cannot join

b. any question of law or fact common to all plaintiffs will arise in the action

2. defendants - persons may be joined in one action as defendants if

a. any right to relief is asserted against them  jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences
b. any question of law or fact common to all defendants will arise in the action

3. extent of relief - neither plaintiff or defendant need be interested in obtaining or defending against all the relief demanded. Court may grant judgment to one or more plaintiffs according to their rights and against one or more defendants according to their liabilities

ii. (b) protective measures: court may issue orders - including orders for separate trials - to protect a party against embarrassment, delay, expense, or other prejudice that arises from: including a person against whom the party asserts no claim and who asserts no claim against the party
iii. If party objects to joinder => FRCP 21

d. FRCP 21 - Misjoinder/Nonjoinder of parties - misjoinder of parties is NOT a ground for dismissing an action. On motion or on its own court may at any time on just terms add or drop a party, court may also sever any claim against a party.
e. Bellwether cases: where parties select several cases for preliminary trials to determine settlements for others OR (if D wins) to continue with individual cases (used a lot in asbestos cases)
f. Temple v. Synthes Corp. (US 1990) - P got surgery; screws in back break off; sues manufacturer; manufacturer (actual D) tries to say that case cannot proceed b/c doctor and hospital should be MANDATORILY JOINED as Ds.
i. HELD: Doctor and hospital NOT mandatory Ds b/c JOINT TORTFEASORS are NOT required parties (precedent says) Because:

1. don’t always know who all joint tortfeasors are,

2. plaintiff does not always want to sue all joint tortfeasors

3. judicial economy may be disserved by making a case larger

ii. T Ct and App Ct thought mandatory b/c “prejudice” BUT all Ds actually allies, so prob would not have finger-pointed in same case AND each party could technically get “complete relief” from the other party (if they wanted to, in separate action)

2. Impleader - 3rd party practice: Defendant thinks that another party is responsible to Defendant for any or all of harm to Plaintiff if Defendant is found liable
a. FRCP 14 - Third Party Practice 

i. (a) When defendant party can bring in third party
1. Timing of the summons/complaint -defendant/third-party-plaintiff must have COURT’S LEAVE if more than 14 days after serving original answer
2. Third-party-defendants claims/defenses: 
a. must assert any defense against third-party-defendant under FRCP 12 or waive them.
b. must assert and counterclaim against third-party-plaintiff under FRCP 13(a) or (b), or any cross-claim against other third-party-defendants under 13(g)
c. may assert against plaintiff any defense that third-party-plaintiff/(actual defendant) has to plaintiff’s claim

d. may also assert against plaintiff any claim arising out of transaction or occurrence that is subject matter of plaintiff’s claim. 

3. Plaintiff’s claims against third-party-defendant: can raise any claim arising out of transaction or occurrence that is subject matter of plaintiff’s initial claim. Third-party-defendant THEN responds with FRCP 14(a)(2) stuff.
4. Motion to strike, sever, or try separately - any party can move to do these things.
5. Third-party-defendant’s claim against nonparty => third-party-defendant can also implead someone else.
ii. (b) When a plaintiff may bring in a third party - any time there is a cross-claim where plaintiff may possibly be found liable, plaintiff may implead

iii. PERMISSIVE; Ex - insurance company; claims for contribution or indemnification

b. Toberman v. Copas (M.D. PA 1992) - 3rd party plaintiff (D) makes mistake of trying to implead 3rd party Ds by saying that they’re SOLELY liable to the Ps (NOT impleader, is affirmative defense)
i. Couldn’t use joinder to add this other D because D can’t force P to sue joint tortfeasors together. (NOT required parties, so can’t use Rule 19!!!)

3. Interpleader - stakeholder (Plaintiff, neutral party) has funds which are potential claims by multiple parties who have conflicting claims; NEED both adverse and inconsistent claims
a. If bankruptcy, then like interpleader b/c all creditors have to enter claims w/court; also estate division in probate is similar to interpleader.

b. FRCP 22.  Interpleader 

i. (a) Grounds.

1. By a Plaintiff. Persons with claims that may expose a plaintiff to double or multiple liability may be joined as defendants and required to interplead. Joinder for interpleader is proper even though:
a. the claims of the several claimants, or the titles on which their claims depend, lack a common origin or are adverse and independent rather than identical; OR

b. the plaintiff denies liability in whole or in part to any or all of the claimants.

2. By a Defendant. A defendant exposed to similar liability may seek interpleader through a crossclaim or counterclaim.
ii. (b) Relation to Other Rules and Statutes. This rule supplements--and does not limit--the joinder of parties allowed by Rule 20. The remedy it provides is in addition to--and does not supersede or limit--the remedy provided by 28 
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c. 28 USC § 1335.  Statutory Interpleader 

i. (a) The district courts shall have original jurisdiction of any civil action of interpleader or in the nature of interpleader filed by any person, firm, or corporation, association, or society having in his or its custody or possession money or property of the value of $ 500 or more, or having issued a note, bond, certificate, policy of insurance, or other instrument of value or amount of $ 500 or more, or providing for the delivery or payment or the loan of money or property of such amount or value, or being under any obligation written or unwritten to the amount of $ 500 or more, if
1. Two or more adverse claimants, of diverse citizenship as defined in subsection (a) or (d) of section 1332 of this title
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2. the plaintiff has deposited such money or property or has paid the amount of or the loan or other value of such instrument or the amount due under such obligation into the registry of the court, there to abide the judgment of the court, or has given bond payable to the clerk of the court in such amount and with such surety as the court or judge may deem proper, conditioned upon the compliance by the plaintiff with the future order or judgment of the court with respect to the subject matter of the controversy.

ii. (b) Such an action may be entertained although the titles or claims of the conflicting claimants do not have a common origin, or are not identical, but are adverse to and independent of one another.

d. 28 USC § 1397.  Interpleader: Any civil action of interpleader or in the nature of interpleader under section 1335 of this title
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e. 28 USC § 2361 - As soon as interpleader is filed, D Ct can order that NO more new suits about claim at issue may be filed or prosecuted!
f. Statutory interpleader: facilitate use of interpleader when Ds in various states; low amount of damages requirement ($500); diversity if ANY two claimants are diverse, one from the other; wide open basis for venue: where ANY claimant resides
g. Republic of the Philippines v. Pimentel (US 2008) - Dictator of Philippines (Marcos) stealing money and put in Merrill Lynch account ($35M); Pimentel class (9,000 people) had already won suit from $2B against Marcos for human rights violations in US, wanted to seize this account to pay judgment; HOWEVER, Commission in Philippines is specially created to see if govt can seize all funds under law, so all THREE (Pimentel, Philippines & Commission) have claims to account, so Merrill Lynch brings this INTERPLEADER claim.
i. Philippines and Commission refuse to joined under sovereign immunity (US courts cannot compel outside countries to be subject to US jurisdiction), and Dist. Ct tries to continue with interpleader action WITHOUT them (BUT mandatory joinder?!)

ii. HELD: interpleader action MUST be dismissed because (1) mandatory parties missing (but supposed to be missing b/c of sovereign immunity) and (2) prejudices the missing parties if the aciton continues without them = CASE SIMPLY CANNOT PROCEED.

1. Federal imperialism issue overrides ALL, including compensation of human rights victims.
iii. Combination of interpleader, preclusion and mandatory joinder issues: if case decided against Merrill, then would have to pay TWICE!

h. State Farm Fire & Casualty Co. v. Tashire (US 1967): major bus accident w/truck driver; driver’s insurance company tries to consolidate ALL actions against driver (and through insurance, the company, itself) using interpleader; takes actions all over CA and tries to bring into fed ct in OR.
i. HELD: SCOTUS says NO! No claims against insurance until liability found against driver; State Farm cannot use interpleader as “bill of peace” (stakeholder ONLY has rights to compel claims against the STAKE, NOT against the INSURED)

1. “Bill of peace” - allows multiple litigations to be conducted together; DOES NOT EXIST IN ANY PROCEDURAL CAPACITY

ii. Greyhound has “substantial and continuous contacts” throughout US, so Ps can bring action anywhere. Best solution = if Multi-District Litigation Panel IF cases are all brought in fed ct (at least discovery would be consolidated).

4. Intervention (FRCP 24), allows 3rd party to intervene and become a party (plaintiff), but any existing party can oppose and requires permission of the court.
a. FRCP 24 Intervention

i. (a) Intervention of Right. On timely motion, the court must permit anyone to intervene who:
1. is given an unconditional right to intervene by a federal statute; or

2. claims an interest relating to the property or transaction that is the subject of the action, and is so situated that disposing of the action may as a practical matter impair or impede the movant's ability to protect its interest, unless existing parties adequately represent that interest.
ii. (b) Permissive Intervention.

1. In General. On timely motion, the court may permit anyone to intervene who:
a. is given a conditional right to intervene by a federal statute; or

b. has a claim or defense that shares with the main action a common question of law or fact.

2. By a Government Officer or Agency. On timely motion, the court may permit a federal or state governmental officer or agency to intervene if a party's claim or defense is based on:
a. a statute or executive order administered by the officer or agency; or

b. any regulation, order, requirement, or agreement issued or made under the statute or executive order.

3. Delay or Prejudice. In exercising its discretion, the court must consider whether the intervention will unduly delay or prejudice the adjudication of the original parties' rights.
iii. (c) Notice and Pleading Required. A motion to intervene must be served on the parties as provided in Rule
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b. Consolidation/Separate Trials (FRCP 42)- if multiple suits over same issue (interpleader insurance suit, plus insurance holder being sued, etc.), then can consolidate into one action OR if claims and cors-claims over diff issues, can BREAK into multiple trials (sever cases from each other)
c. American Lung Assoc. v. Reilly (2nd Cir 1992): P seeks to compel EPA to perform its statutory duties.  Electrical companies TRY to intervene, claiming interest. 
i. HELD: Court did not abuse discretionary role in intervention under Rule 24(a)(2) (Intervention of RIGHT, NOT permissive), based on FACTORS below:

1. A movant must filed a timely action,

a. ONLY factor met in this case.

2. Claiming an interest relating to the property or transaction which is the subject of the action,

3.  With the movant so situated that the disposition of the action may as a practical matter impair or impede the movant’s ability to protect its interest

4. Unless the movant’s interest is adequately represented by existing parties.

5. Class Actions

FRCP 23

(a) Prerequisites.

One or more members of a class may sue or be sued as representative parties on behalf of all members only if:

(1) the class is so numerous that joinder of all members is impracticable,

(2) there are questions of law or fact common to the class,

(3) the claims or defenses of the representative parties are typical of the claims or defenses of the class; and

(4) the representative parties will fairly and adequately protect the interests of the class.

(b) Types of Class Actions.

A class action may be maintained if Rule 23(a) is satisfied and if:

(1) prosecuting separate actions by or against individual class members would create a risk of:

(A) inconsistent or varying adjudications with respect to individual class members that would establish incompatible standards of conduct for the party opposing the class; or

(B) adjudications with respect to individual class members that, as a practical matter, would be dispositive of the interests of the other members not parties to the individual adjudications or would substantially impair or impede their ability to protect their interests;

(2) the party opposing the class has acted or refused to act on grounds that apply generally to the class, so that final injunctive relief or corresponding declaratory relief is appropriate respecting the class as a whole; or

(3) the court finds that the questions of law or fact common to class members predominate over any questions affecting only individual members, and that a class action is superior to other available methods for fairly and efficiently adjudicating the controversy. The matters pertinent to these findings include:

(A) the class members' interests in individually controlling the prosecution or defense of separate actions;

(B) the extent and nature of any litigation concerning the controversy already begun by or against class members;

(C) the desirability or undesirability of concentrating the litigation of the claims in the particular forum; and

(D) the likely difficulties in managing a class action.

(c) Certification Order; Notice to Class Members; Judgment; Issues Classes; Subclasses.

(1) Certification Order.

(A) Time to Issue. At an early practicable time after a person sues or is sued as a class representative, the court must determine by order whether to certify the action as a class action.

(B) Defining the Class; Appointing Class Counsel. An order that certifies a class action must define the class and the class claims, issues, or defenses, and must appoint class counsel under Rule 23(g).

(C) Altering or Amending the Order. An order that grants or denies class certification may be altered or amended before final judgment.

(2) Notice.

(A) For (b)(1) or (b)(2) Classes. For any class certified under Rule 23(b)(1) or (b)(2), the court may direct appropriate notice to the class.

(B) For (b)(3) Classes. For any class certified under Rule 23(b)(3), the court must direct to class members the best notice that is practicable under the circumstances, including individual notice to all members who can be identified through reasonable effort. The notice must clearly and concisely state in plain, easily understood language:

(i) the nature of the action;

(ii) the definition of the class certified;

(iii) the class claims, issues, or defenses;

(iv) that a class member may enter an appearance through an attorney if the member so desires;

(v) that the court will exclude from the class any member who requests exclusion;

(vi) the time and manner for requesting exclusion; and

(vii) the binding effect of a class judgment on members under Rule 23(c)(3).

(3) Judgment. Whether or not favorable to the class, the judgment in a class action must:
(A) for any class certified under Rule 23(b)(1) or (b)(2), include and describe those whom the court finds to be class members; and

(B) for any class certified under Rule 23(b)(3), include and specify or describe those to whom the Rule 23(c)(2) notice was directed, who have not requested exclusion, and whom the court finds to be class members.

(4) Particular Issues. When appropriate, an action may be brought or maintained as a class action with respect to particular issues.
(5) Subclasses. When appropriate, a class may be divided into subclasses that are each treated as a class under this rule.
(d) Conducting the Action.

(1) In General. In conducting an action under this rule, the court may issue orders that:
(A) determine the course of proceedings or prescribe measures to prevent undue repetition or complication in presenting evidence or argument;

(B) require --  to protect class members and fairly conduct the action — giving appropriate notice to some or all class members of:

(i) any step in the action;

(ii) the proposed extent of the judgment; or

(iii) the members' opportunity to signify whether they consider the representation fair and adequate, to intervene and present claims or defenses, or to otherwise come into the action;

(C) impose conditions on the representative parties or on intervenors;

(D) require that the pleadings be amended to eliminate allegations about representation of absent persons and that the action proceed accordingly; or

(E) deal with similar procedural matters.

(2) Combining and Amending Orders. An order under Rule 23(d)(1) may be altered or amended from time to time and may be combined with an order under Rule

HYPERLINK "http://www.google.com/url?q=http%3A%2F%2Fwww.law.cornell.edu%2Frules%2Ffrcp%2FRule16.htm&sa=D&sntz=1&usg=AFQjCNGNd-By9x4S1ry03hn2XFjKpb17iQ" 16.
(e) Settlement, Voluntary Dismissal, or Compromise.

The claims, issues, or defenses of a certified class may be settled, voluntarily dismissed, or compromised only with the court's approval. The following procedures apply to a proposed settlement, voluntary dismissal, or compromise:

(1) The court must direct notice in a reasonable manner to all class members who would be bound by the proposal.

(2) If the proposal would bind class members, the court may approve it only after a hearing and on finding that it is fair, reasonable, and adequate.

(3) The parties seeking approval must file a statement identifying any agreement made in connection with the proposal.

(4) If the class action was previously certified under Rule 23(b)(3), the court may refuse to approve a settlement unless it affords a new opportunity to request exclusion to individual class members who had an earlier opportunity to request exclusion but did not do so.

(5) Any class member may object to the proposal if it requires court approval under this subdivision (e); the objection may be withdrawn only with the court's approval.

(f) APPEALS - allows for discretionary interlocutory appeals of class cert.

(g) Class Counsel.

(1) Appointing Class Counsel.

Unless a statute provides otherwise, a court that certifies a class must appoint class counsel. In appointing class counsel, the court:

(A) must consider:

(i) the work counsel has done in identifying or investigating potential claims in the action;

(ii) counsel's experience in handling class actions, other complex litigation, and the types of claims asserted in the action;

(iii) counsel's knowledge of the applicable law; and

(iv) the resources that counsel will commit to representing the class;

(B) may consider any other matter pertinent to counsel's ability to fairly and adequately represent the interests of the class;

(C) may order potential class counsel to provide information on any subject pertinent to the appointment and to propose terms for attorney's fees and nontaxable costs;

(D) may include in the appointing order provisions about the award of attorney's fees or nontaxable costs under Rule 23(h); and

(E) may make further orders in connection with the appointment.

(2) Standard for Appointing Class Counsel.

When one applicant seeks appointment as class counsel, the court may appoint that applicant only if the applicant is adequate under Rule 23(g)(1) and (4). If more than one adequate applicant seeks appointment, the court must appoint the applicant best able to represent the interests of the class.

(3) Interim Counsel.

The court may designate interim counsel to act on behalf of a putative class before determining whether to certify the action as a class action.

(4) Duty of Class Counsel.

Class counsel must fairly and adequately represent the interests of the class.

(h) Attorney’s Fees and Nontaxable Costs.

In a certified class action, the court may award reasonable attorney's fees and nontaxable costs that are authorized by law or by the parties' agreement. The following procedures apply:

(1) A claim for an award must be made by motion under Rule
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(2) A class member, or a party from whom payment is sought, may object to the motion.

(3) The court may hold a hearing and must find the facts and state its legal conclusions under Rule
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(4) The court may refer issues related to the amount of the award to a special master or a magistrate judge, as provided in Rule
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· Public Policy Benefits/Negatives of Class Actions:

· Protects the little guy

· small claims which would not be litigated individually brought in bulk claim (clogs courts with claims otherwise not feasible to bring)

· BUT unwieldy, time-demanding, expensive procedure

· Legalized blackmail against deep pocket defendant?

· Makes legal system accessible

· BUT at the expense of individualized justice?

· Private attorney general / entrepreneurial lawyering

· Class certification order - if granted, then usually defendant will settle

· Court consideration: is this the type of action that, if plaintiff class loses, should preclude a lot of people from their right to sue on both claims and issues?

· Exception to rule that only party to suit is bound by an action

· Rule 23(a) prerequisites: 4 factors + one type of 23(b) action (3 options):

· 23(b)(1): VERY similar to mandatory joinder, MUST have all interested parties in suit

· 23(b)(2): usually when GOVT is sued (ex - discrimination, constitutional rights issues)

· 23(b)(3): DAMAGES, common issues of law or fact; 4 FACTORS!!!

· TYPES of cases for class actions:

· Market/securities fraud cases = GREAT for class actions b/c elements of claim are not usually individualized

· Tort law = MORE problemmatic (CAUSATION issues when injuries)

· NOT good cases = TOBACCO

· HUGE Judicial power to determine the course of proceedings

· Judge has large power over notice in (b)(1) and (b)(2) actions (23(c)(2)(A))

· Notice is DIFFERENT in different classes because (b)(1) or (b)(2) are about [communal] injunctive relief and (b)(3) is about individual relief for lots of people.

· Judge can divide class into subclasses (FRCP 23(c)(5))

· Judge can (“must”) choose counsel for class (FRCP 23(g)) b/c of concerns over “race to the courthouse” issues

· Before this rule, unethical/illegal behaviors: lawyers specializing in market class action suits had people who “owned” the market (bought 1 share in EVERY company on stock market) on retainer to be FIRST to bring claims w/this person as representative of party (FRAUD)

· Judge determines what lawyer’s fee for class is appropriate under BOTH verdicts and settlements.

· Judge must sign off on settlement (and contact all class members for review before finalized).

· NOT normal = usually just parties, then P files a “discontinuance” with the court.

· In Re Wells Fargo Home Mortgage Overtime Pay Litigation (N.D.U.S. 2007 - NOT SCOTUS!!!! ***OVERRULED!!! by 9th Cir. based on facts b/c lacking commonality) - Wells Fargo has a general rule that its commissioned home mortgage consultants (HMC) are exempt from getting overtime. Class action on behalf of HMCs nationwide?
· HELD: Certified under 23(b)(3) - biggest issue of contention was whether common questions and Court holds that defendant’s treatment of class uniformly helps show common question despite defendant bringing evidence that class is NOT uniform. 

· Wells Fargo opposes because, despite benefits of possible class preclusion (if class certified and LOSES; if individual action found liability then nonmutual offensive issue preclusion against Wells Fargo would be HUGE), if NO CLASS CERT. at all, then NO SUITS will probably be brought AT ALL (because cheapo damages)

· Weaknesses: adequacy of representation (FORMER workers = class representatives, very diff interests from current workers = class members; diff jobs as well amongst group, so shouldn’t all be in one group!), shared interests predominate over individual interests? (not if not all shared = diff jobs issue), defenses that Wells Fargo would offer against the class action are not common to all of the claims )since diff jobs = diff reasons for no overtime), superior form of adjudication? (NEED to look at the elements of the claims being brought; are the majority of the elements common to all Ps or individual? If individual, should NOT be certified as class)

· Hansberry v. Lee (US 1940) - “restrictive covenant agreement” issue (property owners agree to restrict all homeowner rights according to agreement for neighborhood as a whole); Action #1: “class” of homeowners in this area (Ps) agreed with defendant to say that covenant had been accepted by 95% of residents (even though NOT true in reality) which made it valid according to the contract’s own stipulations, class was suing defendant over breaking contract by renting to black; Action #2: plaintiff (white) is attempting to issue preclude Hansberry (black) (regarding covenant) as a member of the “class” of Ps in 1st action while Hansberry is disputing the validity of THIS covenant and ALL racially restrictive covenants (case turns on 1st issue, latter issue of constitutionality is avoided by SCOTUS).
· HELD: Hansberry NOT adequately represented in prior action, so not precluded.

· Burke class as P in 1st action did “not assert a common right...” (instead, OBVIOUS conflict of interest) with Hansberry and therefore NO Due Process for Hansberry if used issue preclusion against him based on the 1st action.

· Phillips Petroleum Co. v. Shutts (US 1985) - P is a class of royalty owners suing D gas stations for withheld royalty interest. Members of class with no min. contacts to Kansas who were notified and had option to exclude themselves did not, and now disagree that personal jurisdiction in Kansas could be accepted by not excluding themselves.
· HELD: Jurisdiction is valid if plaintiffs within a class fail to exclude themselves. 

· Int’l Shoe does not apply here because it relates to burden/risks on DEFENDANTS, not PLAINTIFFS (so “minimum contacts” rule does NOT apply here). Also, court, class rep and counsel look out for class members’ interests (nobody looks out for defendants). Plaintiffs ONLY lose possible GAIN; Ps are not subject to liability, do not need to get counsel, pay nothing, don’t even need to show.
· Opportunity to withdraw consent was given through notice (BUT “meaningful” notice? Hard to understand...)

· CONSTITUTIONAL Requirements for 23(b)(3) Class Action:

· Opt out right (no such req’d right in (b)(1) or (b)(2))

· Notice and Opportunity to be Heard 

· Adequate Representation

· Eisen v. Carlisle & Jacquelin (US 1974) - suit against NYSE by “odd-lot traders” class, numbering more than 2 million, class rep claimed notice was too costly and attempted to foist costs onto defendant.  
· HELD: when FRCP 23(b)(3) class and individualized information is available, MUST give individualized notice by mail AND plaintiff class representative MUST bear costs of giving this notice (can’t force Ds to pay, pre-liability).

· Email is growing as an acceptable form of notice for lower courts, NETFLIX case

· 28 USC 1332(d)(1)-(6):

· (1) In this subsection—
· (A) the term “class” means all of the class members in a class action;
· (B) the term “class action” means any civil action filed under rule 23 of the Federal Rules of Civil Procedure or similar State statute or rule of judicial procedure authorizing an action to be brought by 1 or more representative persons as a class action;
· (C) the term “class certification order” means an order issued by a court approving the treatment of some or all aspects of a civil action as a class action; and
· (D) the term “class members” means the persons (named or unnamed) who fall within the definition of the proposed or certified class in a class action.
· (2) The district courts shall have original jurisdiction of any civil action in which the matter in controversy exceeds the sum or value of $5,000,000, exclusive of interest and costs, and is a class action in which—
· (A) ANY member of a class of plaintiffs is a citizen of a State different from any defendant;
· (B) any member of a class of plaintiffs is a foreign state or a citizen or subject of a foreign state and any defendant is a citizen of a State; OR
· (C) any member of a class of plaintiffs is a citizen of a State and any defendant is a foreign state or a citizen or subject of a foreign state.
· (3) A district court may, in the interests of justice and looking at the totality of the circumstances, decline to exercise jurisdiction under paragraph (2) over a class action in which greater than one-third but less than two-thirds of the members of all proposed plaintiff classes in the aggregate AND the primary defendants are citizens of the State in which the action was originally filed based on consideration of—
· (A) whether the claims asserted involve matters of national or interstate interest;
· (B) whether the claims asserted will be governed by laws of the State in which the action was originally filed or by the laws of other States;
· (C) whether the class action has been pleaded in a manner that seeks to avoid Federal jurisdiction;
· (D) whether the action was brought in a forum with a distinct nexus with the class members, the alleged harm, or the defendants;
· (E) whether the number of citizens of the State in which the action was originally filed in all proposed plaintiff classes in the aggregate is substantially larger than the number of citizens from any other State, and the citizenship of the other members of the proposed class is dispersed among a substantial number of States; and
· (F) whether, during the 3-year period preceding the filing of that class action, 1 or more other class actions asserting the same or similar claims on behalf of the same or other persons have been filed.
· (4) A district court shall decline [MUST DECLINE] to exercise jurisdiction under paragraph (2)—
· (A)

· (i) over a class action in which—
· (I) greater than two-thirds of the members of all proposed plaintiff classes in the aggregate are citizens of the State in which the action was originally filed;
· (II) at least 1 defendant is a defendant—
· (aa) from whom significant relief is sought by members of the plaintiff class;
· (bb) whose alleged conduct forms a significant basis for the claims asserted by the proposed plaintiff class; AND
· (cc) who is a citizen of the State in which the action was originally filed; and
· (III) principal injuries resulting from the alleged conduct or any related conduct of each defendant were incurred in the State in which the action was originally filed; AND
· (ii) during the 3-year period preceding the filing of that class action, NO other class action has been filed asserting the same or similar factual allegations against any of the defendants on behalf of the same or other persons; OR
· (B) two-thirds or more of the members of all proposed plaintiff classes in the aggregate, and the primary defendants, are citizens of the State in which the action was originally filed.
· (5) Paragraphs (2) through (4) shall NOT apply to any class action in which—
· (A) the primary defendants are States, State officials, or other governmental entities against whom the district court may be foreclosed from ordering relief; OR
· (B) the number of members of all proposed plaintiff classes in the aggregate is less than 100.
· (6) In any class action, the claims of the individual class members shall be aggregated to determine whether the matter in controversy exceeds the sum or value of $5,000,000, exclusive of interest and costs.
· BACKGROUND OF FED’L CLASS ACTIONS

· Ben-Hur (early case): as long as representative P (“named” P) is diverse from D(s), then doesn’t matter that members of the class may not be diverse. This does NOT destroy diversity.
· Supplemental jurisdiction 28 USC 1367 - if Fed’l court has original jurisdiction over key claim in a suit, then it has jurisdiction over all other claims of suit (including state claims); “one case or controversy”, “Common nucleus of operative facts” – J. Holmes
· LATER interpreted to extend to a class action: as long as one (named) party w/in class fulfills amount in controversy requirement, Fed’l court can extend jurisdiction to ALL members of class (Exxon-Mobile 2005 case)

· Class Action Fairness Act of 2005 (CAFA) amended 28 USC §1332(d) to basically integrate above into statute (no more complete diversity, amount in controversy changed to agg. 5mil, def can remove from homestate), no more 1 year removal time limit
· ALSO, regulated “coupon settlements” 28 USC §1712, giving right to discount as award => COUPONS must now be worth more than attorney’s fees in value

· Reasons passed removal portions of CAFA (MOST important): “hell-hole” jurisdictions = very P-friendly, very liberal class action rules, “junk science” allowed in, judges favorable to P classes.

· 28 USC § 1453. Removal of class actions

· (b) In General.— A class action may be removed to a district court of the United States in accordance with section 1446 (except that the 1-year limitation under section 1446 (
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· (c) Review of Remand Orders.—

· (1) In general.— Section 1447 shall apply to any removal of a case under this section, except that notwithstanding section 1447 (
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· (2) Time period for judgment.— If the court of appeals accepts an appeal under paragraph (1), the court shall complete all action on such appeal, including rendering judgment, not later than 60 days after the date on which such appeal was filed, unless an extension is granted under paragraph (3).
· (3) Extension of time period.— The court of appeals may grant an extension of the 60-day period described in paragraph (2) if—
· (A) all parties to the proceeding agree to such extension, for any period of time; OR
· (B) such extension is for good cause shown and in the interests of justice, for a period NOT to exceed 10 days.
· (4) Denial of appeal.— If a final judgment on the appeal under paragraph (1) is NOT issued before the end of the period described in paragraph (2), including any extension under paragraph (3), the appeal shall be denied.
· (d) Exception.— This section shall NOT apply to any class action that SOLELY involves—
· (1) a claim concerning a covered security as defined under section 16(f)(3) of the Securities Act of 1933 (15 U.S.C. 78
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HYPERLINK "http://www.google.com/url?q=http%3A%2F%2Fwww.law.cornell.edu%2Fuscode%2Fhtml%2Fuscode15%2Fusc_sec_15_00000078--bb000-.html%23f_5_E&sa=D&sntz=1&usg=AFQjCNFIU-JqBf68wJA1MHlJG8YANh8daQ"E

HYPERLINK "http://www.google.com/url?q=http%3A%2F%2Fwww.law.cornell.edu%2Fuscode%2Fhtml%2Fuscode15%2Fusc_sec_15_00000078--bb000-.html%23f_5_E&sa=D&sntz=1&usg=AFQjCNFIU-JqBf68wJA1MHlJG8YANh8daQ")); 
· (2) a claim that relates to the internal affairs or governance of a corporation or other form of business enterprise and arises under or by virtue of the laws of the State in which such corporation or business enterprise is incorporated or organized; or
· (3) a claim that relates to the rights, duties (including fiduciary duties), and obligations relating to or created by or pursuant to any security (as defined under section 2(a)(1) of the Securities Act of 1933 (15 U.S.C. 77

HYPERLINK "http://www.google.com/url?q=http%3A%2F%2Fwww.law.cornell.edu%2Fuscode%2Fhtml%2Fuscode15%2Fusc_sec_15_00000077---b000-.html&sa=D&sntz=1&usg=AFQjCNGg9llojUpnw4ziJTZl4s9vcLqwGw"b (

HYPERLINK "http://www.google.com/url?q=http%3A%2F%2Fwww.law.cornell.edu%2Fuscode%2Fhtml%2Fuscode15%2Fusc_sec_15_00000077---b000-.html%23a_1&sa=D&sntz=1&usg=AFQjCNE9eqTDCdwLGJ-IDc0SDvUNRzc60A"a

HYPERLINK "http://www.google.com/url?q=http%3A%2F%2Fwww.law.cornell.edu%2Fuscode%2Fhtml%2Fuscode15%2Fusc_sec_15_00000077---b000-.html%23a_1&sa=D&sntz=1&usg=AFQjCNE9eqTDCdwLGJ-IDc0SDvUNRzc60A")(1)) and the regulations issued thereunder).
· Settlement Action: when Ps and Ds agree to settlement BEFORE filing claim; have all settled, want court’s “blessing” (file, serve, answer, certify, settle - agmt to notice and elements of case = SAME day)
· Amchem Products v. Windsor (US 1997): settlement action by asbestos victims against 20 companies, asking to certify a class of both present AND future victims of asbestos 
· Issues:

· Adequate representation: current victims settling for more money for selves now and less money for future victims later.

· Notice: how file notice for prospective victims (they don’t even know who they are or what their injuries will be like in future)

· HELD: Insufficient commonality, adequacy of representation, AND showing of typicality! Sup Ct says SHOULD think about settlement in certifying, BUT could be good OR bad for certification, depending on issue. Settlement of class action is relevant in determining 23(a) and (b). Two sets of subclasses within class: present victims and future potential victims (NOT all one class, as requested).

· BAD: No compensation for loss of consortium, etc. AND Ds but NOT Ps had right to withdraw anytime w/in 10yrs.

· DISSENT: BUT good for Ps? Will they EVER get their day in court?! Will anyone ever get paid (commonality element of actually wanting to get compensated w/in reasonable time/at all)?! 

· Side note: Congress set up “ruinous debt” fund (51% of company’s assets set aside for admin court to allocate to victims); 50 companies signed up.

The Governing Law in a Diversity Case

1. Erie and its aftermath: substance v. procedure; state v. federal law!
a. Two important statutes that are the “source of the problem”

i. 28 USC § 1652 - Rules of Decision Act (!! 1789 !!; p.866)- “laws of the several states” shall be regarded as rules of decision in civil actions in “cases where they apply”
ii. 28 USC § 2072 - Rules Enabling Act (1934)- gave Supreme Court power “to prescribe rules of practice/procedure and rules of evidence” for federal courts, but rules shall not “abridge, enlarge, or modify any substantive right” and if in contradiction, Supreme Court Rule has no power. [purpose = LIMIT fed power, while still giving control over own procedure]
1. FRCP passed = 1938 (FIRST time that fed courts followed own procedural rules!)
iii. Constitution

1. Article III: “judicial power” of the United States shall be vested in ONE Supreme Court = WE can make our OWN procedural rules
2. Article I: Congress has power to pass laws with it deems “necessary and proper”

b. Swift v. Tyson (1842 - OVERRULED by Erie!) and “federal common law” - now we’re into LEGAL REALISM (what law/ruling complies best with precedent and practical needs of society together, NOT laws out there just waiting to be “discovered”)
i. Interpreted “laws” of the Rules of Decision Act to be ONLY statutory laws, and case law interpreting statutes of states NOT “general common law” (no statutory basis).

ii. Federalism/national commercial market concerns lead to this case (people HAPPY!)

c. Erie RR Co. v. Tompkins (US 1938) - negligence suit arising out of train hitting P, a PA citizen walking along the side of a freight train with door hanging off of it, in PA; P says was licensee; D says is trespasser (so no duty toward him other than no wanton or willful conduct); case brought under diversity in NY b/c Erie based in NY; under federal law, P would be licensee; under PA law, P would be a trespasser.
i. Swift v. Tyson BAD because unconstitutional, legal history, statutory interpretation, pragmatic grounds, unpredictable
ii. ISSUE: Whose substantive law applies?

iii. HELD:  to discourage forum shopping, Federal courts will apply state substantive law; interprets “laws” in the Rules of Decision Act to include common law

iv. Limits federal power of court at a time when New Deal was expanding fed 

1. Countertrends: Int’l Shoe (expanding when fed’l suits can be brought against corps); Burger King (allowing contracts to forum shop)

v. ISSUES: 
1. Policy defects: (1) Uncertainty of law (people don’t know what law applies to them (planning, safety, railroads, etc.)), (2) Manipulation of the diversity jurisdiction system (Black and White Taxicab decision - company incorporated in neighboring state and signed contract there to achieve diversity jurisdiction and subvert KS law (where actually based) to win a monopoly), (3) Federal law NOT uniform
2. No “general” law: it’s “the law of the state existing by the authority of the state” that is the law (positive law = law is what the authorities tell us it is. Authorities = state legislatures and courts.): Holmes (No “transcendental body of law” outside of any particular state)
3. Constitutional concerns (unclear): Equal Protection Clause (5th and 14th amendments) and 10th amendment (all powers not given by Constitution to fed govt are reserved to the states or to the people; no affirmative grant in the Constitution says that the fed courts can apply fed law, so unconstitutional)
4. New scholarship: legislative history (purpose) of the Rules of Decision Act is now better understood b/c of new scholarship (legislative history (what is the purpose of this statute?); one of the MOST powerful arguments in Erie: prior decision was just wrong)
2. Post-Erie (CRAZY cases):

a. Guaranty Trust v. York (1945) (p.877): Sup Ct defines diff between substantive procedure through the “outcome determinativeness” test (if the rule leads to diff in outcome between state and fed law, then is substantive)
i. Statute of limitations: fed law = within this time period; state law = barred (limiting substantive rights!)

b. Ragan v. Merchants Transfer & Warehouse Co. (1949) (p.878): FRCP 3: civil action is commenced by filing complaint; BUT in some states, action is commenced when process is served on D; outcome determinative effect in this case b/c statute of limitation was about to run and P filed case under Rule 3 in time, so P LOST (state law WINS!). “Cannot give longer life in fed’l court than would have had in state court without adding something to cause of action”
c. Byrd v. Blue Ridge Rural Electric Coop., Inc. (1958): Injury to worker, whether civil action was barred by local SC law requiring him to go to the Worker’s Comp Board instead of having a tort case (in many states, if covered by Worker’s Compensation, can’t file lawsuit); jury v. judge issue (SC = issue decided by court. Fed rules: case decided by jury); countervailing considerations brought to the issue by the federal system (interests of the federal system); balance between judge and jury as important aspect of fed system (7th amendment, which does NOT apply in state courts); court rules to apply FEDERAL rule of procedure in this case for this reason. 
d. Hanna v. Plumer (1965): Diversity suit; man in auto accident sues deceased D in Mass. (Serves the executor’s wife in Mass., kosher by FRCP, INSTEAD of personal service to executor ONLY = Mass law)
i. HELD: Federal Rules Rule (ONLY in “direct collision” cases): FRCP are “presumptively valid” because ratified by Sup. Ct. in first place; If it’s in a federal rule and the federal rule clearly applies, despite the fact that there may be a diff state rule, the federal rule applies. FEDERAL rule applies; retreat from Guaranty Trust. 

1. Sup Ct takes precedent (“talismanic”) and overturns it.

2. Outcome determinativeness is clear: if state rule, thrown out of court; if federal rule, P has a chance, BUT intuitively an issue of procedure; under Guaranty Trust, this rule is substantive b/c is outcome determinative in this case!

ii. RATIONALE:

1. Rules Enabling Act is key here. (Erie is a side note because Hanna does NOT directly deal with Rules of Decision Act.)
2. Look at the “twin aims” of Erie: (1) discouragement of forum shopping and (2) avoidance of inequitable administration of the laws.

3. Sibbach v. Wilson (1941): Fed court can order D to submit to examination.
a. Question of whether rule of substance here; Court says is Rule of Procedure, not Substance b/c (1) is in FRCP and (2) test is whether rule “really regulates procedure” (tautology); if so, then is procedure.

iii. Harlan’s concurrence: “peculiar rules of our federalism”

1. Substantive rules are if rule “substantially affects those primary decisions respecting human conduct.”

iv. !! RULES RULE applies ONLY in “direct collision” cases!!

1. If a rule can reasonably or rationally be either procedural or substantive, THEN will call it procedural and apply fed rule (as done here).

e. Walker v. Armco Steel (1980)
i. Hanna test requires DIRECT COLLISION; Majority in Hanna specifically says that there had been NO direct collision cases before this case; therefore, the Ragan case was NOT direct collision case, so Hanna Test should NOT apply.
1. Hanna necessarily construes Ragan as a non-direct collision case.

ii.  If non-direct collision case after Hanna, then NO longer outcome determinative (just a “talisman”, according to Hanna); instead:

1. Look at the twin aims of Erie and determine whether applying the federal rule in this case would violate/contradict/undermine the twin aims of Erie (Twin Aims = equal application of justice under law AND forum shopping)

2. In the actual Walker case, looked at recentness of Ragan case and twin aims of Erie, and ultimately adhere to Ragan and apply state law.

f. Gasperini v. Center for Humanities (US 1996): P is photographer who loaned transparencies for educational videotape; lost by D; D concedes lost them, so action for damages only. 
i. ISSUE of excessive verdict - whose law applies - FRCP 59 or NY standard of “excessive verdict motion”: “shocks the conscience”(NO de novo review authority at app ct level; ONLY can check if trial ct “abused discretion”)  v. “deviates materially” (de novo review authority at app ct level)?

ii. HELD: Substantive law, so MUST apply NY law (BUT App Cts can’t do this, so send back to T Ct to do so); USE state standard BUT federal process (district judge’s discretion to review jury decisions, not court of appeals). App Ct CANNOT grant new trial (MUST remand for T Ct to make decision!!).

iii. RATIONALE: 

1.  Non-Direct Collision Test: If federal rule is NOT in direct collision with state rule, then look at STATE statute and objective of STATE statute (rather than FRCP) and decide if it’s a substantive STATE law, UNLESS Twin Aims of Erie point to applying Federal Rule!

a. Goes AGAINST Hanna; very outcome determinative, looks at state law before fed law (should be other way around!), focuses on Rules of Decision Act (instead of Rules Enabling Act)

2. Why Federal process: 7th amendment (ONLY federal limitation) limits the review authority of App Cts (not D Cts) of jury verdicts (common law in 1791 allowed T Ct judge to throw out verdict IF “against the weight of the evidence”)

3. Twin aims of Erie: forum shopping (yes, P would want fed ct b/c large verdict would be more likely to be upheld) and inequitable administration of laws (yes, larger verdicts in fed court)
iv. SCALIA Dissent: DIRECT COLLISION! Look at FRCP (59) first before state law! Rules rule! (Also questions where “shocks the conscience” comes from)

g. Shady Grove Orthopedic Assoc. v. Allstate Ins. Co. (US 2010 - NO clear majority!) - NY law prohibits class actions in suits seeking statutory penalties (when statute doesn’t explicitly give right to class action under law), BUT FRCP 23 says NOTHING of the sort! 
i. Majority opinion states FRCP wins out, but no majority opinion as to how to decide that:

1. SCALIA TEST: look at FRCP, ask if FED rule applies and is valid, if so RULE RULES. (Don’t need to look at State rule AT ALL!)

2. STEVENS TEST (concurrence): HANNA TEST: examine scope of FRCP in light of whether state rule’s function is “substantially substantive” (ultimately decides NY law is procedural; looks at legislative history; does NOT see purpose of law to have huge substantive effect)

3. GINSBURG DISSENT: Gasperini test - first look at purpose of state rule and if meant to be substantive, and if so work around it to see if FRCP and state law can work together. Apply state rule especially if Twin Aims of Erie apply (this ruling CLEARLY encourages forum shopping and inequitable admin of laws = $5M liability v. $500)

Alternative Decision Makers

1. Adjudication: neutral party is a judge (binding authority to decide the disputes, vested by state with power to decide case; can help the parties negotiate, etc., but in the end, decides case)
2. Arbitration: neutral party is the arbitrator (powers similar to judge, powers to resolve dispute, methods are less rule-bound than adjudication, somewhat less binding than judge, chosen by parties to decide case)
a. Try to get out of arbitration clause by arguing that it doesn’t apply to THIS ISSUE! (But still usually fail.)

b. Has preclusive effects, both claim and possibly issue

c. privately agreed to “creature of contract” - damages enforceable by court as contract

d. “Softly” reviewable by the court as to issues of corruption, arbitrator exceeding his authority, and some circuit courts say for “manifest disregard of law” BUT generally NOT for errors of fact/law

e. Federal Arbitration Act - under federal law makes most arbitration agreements enforceable (use if Interstate Commerce)

i. However, states have their own arbitration acts, general taking Uniform Arbitration Act and turning that into their law (use if inherently local v. fed if interstate commerce)

ii. ALSO, “NY Convention”, which is an int’l treaty, to enforce arbitral agreements/awards internationally

f. Gilmer v, Interstate/Johnson Lane Corp (US 1991) – NYSE agmt, employee of other company as securities rep, arbitration agmt part of employment.
i. HELD: Arbitration agreement upheld. No unequal bargaining power or unfair adjudication; arbitration is fair (contracted for it, now live with it).

1. Look at legislative intent of statute trying to enforce under arbitration agmt, and arbitration is presumed to be allowed UNLESS statute explicitly says otherwise!

ii. Court never saw an arbitration agreement it didn’t like.

iii. Pros/Cons of Arbitration (LOOK in opinion! p.834)

g. Fed Arb Act overrides laws of state which may be more restrictive.

i. EX: Terminix (consumer arbitration clause is valid, even though AL law says is NOT!); WY statute saying arbitration clause had to be in bold print; Sup Ct said NO, not required!

h. Arbitration clauses being used to outlaw CLASS ACTIONS!

i. California statute outlawing use of arbitration to bar class actions => AT&T bringing before court now 

ii. Mostly used on CONSUMERS, not on fellow companies 

i. Pros-arbitration:
i. Lower costs than litigation? (BUT difficulty of litigating about arbitration clause =  double litigation!)

ii. Discovery is less expensive.

iii. Speedier (no motions just to delay, etc)

iv. Specialist?

v. Relaxed rules of evidence

vi. Privacy (usually award not published, decision not published, may not even be able to figure out who won, trade secrets, don’t want competitors to know, etc., BUT NO stare decisis effect!!)

j. Cons-arbitration:
i. Costs of arbitration on parties (v. adjudication – don’t pay court’s costs); costs can be ENORMOUS!

ii. Little to no discovery (if you NEED information from other side)

iii. Public cost: no rules are created by your case (depends on client’s goals…if want to make a statement, then want stare decisis effect from trying in court)
iv. Overall, arbitration agmts cause extra costs to system and parties when they will be challenged (this is a case in and or itself that has to be tried and paid for)

3. Mediation-Arbitration (Med-Arb): neutral first tried to mediate; failing that, the neutral can THEN decide the case as the arbitrator (same power)
4. Mediation: neutral party is mediator (NO decisional authority), assisted negotiation, usually chosen by the parties; sometimes judges act as mediators to get settlements outside of trial)
a. Side note: Fed mediators in labor arbitration can be chosen by state

b. Commonly use for commercial, domestic relations disputes

i. Matrimonial disputes have led to “collaborative lawyering” (disputing parties agree that they will hire lawyers committed to NOT go to litigation; lawyers act as joint mediators)

1. Tremendous disincentive to litigation b/c have to hire new lawyers.

2. Role of the lawyer is to meet with client and advise him/her, then meet with other party’s lawyer to try to come to an agreement to avoid litigation

ii. Cannot arbitrate child custody dispute b/c of state interest, BUT parties can AGREE to come to a mediation decision about this.

c. Controversial (some say it’s good b/c reduces acrimony, others say bad b/c need to have threat of litigation to come to decision).

d. Mediation is MUCH LESS regulated; NO federal mediation act (just a labor dispute statute?); many state don’t have state acts on this

i. Private firms: JAMS (retired judges, expert lawyers offer services as arbitrators/ mediators)

ii. Confidentiality issue: no mediator’s privilege in most states

e. Possibly can solve that through a mediation agreement between the parties; just like any other agreementt, enforceable as a contract (like arbitration)

i. Implicit obligation to mediate in good faith; don’t just waste everyone’s time

f. Woods v. Holy Cross Hospital (5th Cir 1979) - Requiring parties to engage in proceeding before a medical malpractice “mediation” panel BEFORE can go to court. Panel hears testimony and issues decision, if parties agree, great; if not, can go to court and have jury trial, but the decision of the panel can be introduced into evidence (jury not bound by this decision, but will take it into consideration)
i. More like arbitration than mediation

ii. Side note: in NY, this type of panel was abandoned; regarded as a failure; wasn’t binding, rarely led to settlement; doctors didn’t want to be arbitrators, judges didn’t like it (took them away from “real cases”), added expense on everyone involved.

iii. State statute requires this (court couldn’t excuse mediation in this case like it would have been able to if had been court mandated)

5. Negotiation: NO 3rd party neutral
6. Court-annexed ADR: All fed district courts have some court-annexed ADR = Fed Act which REQUIRES every fed court to set up a system (not to require the use of it, just to have it); controlled by court admin staff; sometimes arbitration, sometimes mediation (lawyers volunteer, etc.); subject to “de novo” review if unhappy w/court-annexed ADR decision
a. Ex - NY Lemon Law (if you buy a “lemon” vehicle, then consumer has right to arbitration, even if seller doesn’t want to do it)

Procedure in a Comparative Context

1. ARTICLES

a. The German Advantage

b. American “Exceptionalism” 

2. Germany: series of hearings

a. Parties: not sworn, don’t give testimony, just talk to judge (client technically not witness), 
b. Judge: interrogates witnesses (not usually lawyers), compiles a dossier (file of case; jurors in US can’t do that); summarizes testimony for records (not exact transcript), specialy trained judiciary; not political? (EXCEPT constitutional court is separate from other courts, and this particular court is political); closely monitored by senior judges; meritocracy
i. Role of precedent and role of judge as law maker: NOT nearly as strong in US; judge is more subservient to legislature

1. Statutes come with general principles at the end; there is a right answer under the statutory law

2. Technically, they DON’T have stare decisis (what prior judges said)

a. As a practical matter, there is a respect for precedent, higher authority

ii. Historically, from French Revolution: legislature = will of people v. king (who used to tell the judiciary what to do)

1. “La bouche de la loi”: the mouth of the law ONLY

iii. judge has too much discretion for so little life experience?

c. Lawyers: proscribed fees (lawyer is not free to charge whatever they want; fees proscribed by state; contingency fees are strongly discouraged)
i. Loser pays the winner’s lawyering fees! (encourages settlement, BUT this can be a bar to accessing the courts in the first place if worried about losing), litigation insurance is important

ii. Don’t need a great lawyer; judge handles most of case

iii. Lawyers talking to witnesses outside of court = ethical breach!!

d. Pros: Speed of resolution, high participant satisfaction, low cost
e. Is still an adversarial system (each party represented by own lawyer, parties serve pleadings in which they contest each other’s view of facts and law, briefs, appeals)

i. Frequently misnamed as “inquisitorial” (judge does dominate questioning, but brings up images of the Spanish Inquisition, etc.; and implies that not adversarial)

3. US

a. Extreme adversarialism (more so than other countries)

b. Income disparities bar access for some in the US (HUGE expense, long time, who can get the best lawyer)

c. Civil rights cases: if P wins, then D has to pay P’s legal fees, NOT the other way around though

d. Cognitive dissonance: advocacy v. truth

e. Get around length of discovery and trial through summary judgment, etc

f. Adversarial discovery undermined by rule 26(a): mandatory disclosure

g. Convergences between common law and civil law already in the system by the time of writing in the 80s - more now?

h. preparation of witnesses (“cheats” or just good process so that people can make best possible point?)

i. Chicken/egg issue - having cross examination <=> needing to prep witness?

4. Italy, France

a. Huge backlogs and delays

b. Decade for trial part of case in Italy

c. Germany is the best, though same civil system overall
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