
I. JURISDICTION 

a. Waiver

i. Rule 12(h)(3): subject matter jurisdiction can never be waived.

ii. According to Rule 12(h)(1) and 12(h)(2), the following are waived if not raised in a pre-answer motion or in the answer:

1. Personal Jurisdiction

2. Notice and an Opportunity to be Heard

3. Service of Process

4. Venue

iii. According to Rule 12(b), every defense in law or fact to a claim for relief in any pleading, whether a claim, counterclaim, cross-claim or third party claim, should be asserted in the responsive pleading or in a pre-answer motion.

iv. The structure of the system allows for threshold non-merit issues to be voiced in a pre-answer motion to dismiss or in the answer but the pre-answer motion is more typical because then the defendant does not have to give anything away.

v. Rule 12(g) states that all motions must be consolidated and if a party makes a motion under Rule 12 that must be asserted in an answer or pre-answer motion and omits any defenses or objections that were then available that should also have been asserted in an answer or pre-answer motion, the party cannot subsequently make the motions.

II. SUBJECT MATTER JURISDICTION

a. Definition

i. State courts have very broad jurisdiction to hear most types of cases.

ii. SMJ = power of the court over the dispute.

iii. SMJ cannot be waived.  Suit dismissed whenever deficiency is noticed.

1. Rule 12(h)(3): Whenever it appears by suggestion of the parties or otherwise that the court lack jurisdiction over the subject matter, the court shall dismiss the action.

b. Federal Jurisdiction is Granted by Article III of Constitution

i. Article III, s. 2: The federal courts are authorized to hear cases between states, between citizens of different states, between citizens and aliens, cases involving foreign ministers and consuls, admiralty and maritime cases, cases arising under the federal Constitution and federal law, and a few other narrow categories of suits. 
1. Bases for Subject Matter Jurisdiction Provided by Article III

a. Federal Question Jurisdiction

b. Diversity Jurisdiction

c. Alienage Jurisdiction

d. Admiralty Jurisdiction

e. Disputes Between States

ii. In each of these types of cases, the Framers perceived an important national interest.  In cases between states, between citizens of different states, and cases between citizens and aliens, for example, they foresaw a risk of prejudice against the outsider- generally, the defendant – in state court.  Admiralty and maritime cases and those involving ministers and consuls involve international relations, as to which the nation should speak with one voice.  Similarly, it makes sense that federal courts should be able to hear cases that involve the application and interpretation of federal law, both to protect it from unsympathetic construction by state courts and to allow definitive interpretation of federal law.

c. Federal Question Jurisdiction: 28 USC 1331

i. The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws or treaties of the United States.  Goal: Promote uniform adjudication of federal questions and matters of national importance.

ii. Two Types of Federal Question Jurisdiction

1. Exclusive Federal Question Jurisdiction
a. Certain claims must be adjudicated in a federal court. Claims arising under the Copyright Act or the Patent Act must be brought and adjudicated in a federal court because Congress has decided that national uniformity on those issues is key.

b. Examples of Exclusive Jurisdiction

i. 1337: Commerce and antitrust regulation

ii. 1338: Patents, copyrights and trademarks

iii. 1343: Some exclusive jurisdiction for civil rights and elective franchise

iv. 1345: Where the US is a plaintiff

v. 1346: Where the US is a defendant

2. Concurrent Federal Question Jurisdiction
a. Exists when the plaintiff can chose whether she wants to bring a federal question case in a federal or a state court.  For example, for certain civil rights issues, and cases arising under the Federal Employee Liability Act (FELA) cases, Congress has given the plaintiff the right to select either a state court or a federal court.  However, this right is subject to the defendant’s right of removal.

iii. Louisville & Nashville R. Co. v. Mottley (1908): FACTS: The Mottleys brought suit in federal court for cancellation of a lifetime free travel pass on the Louisville & Nashville Railroad, anticipating that the Railroad’s defenses would involve federal questions.  RULE: An anticipated federal defense is not part of the plaintiff’s cause of action and therefore, does not provide federal question jurisdiction.

1. Well Pleaded Complaint Rule
a. Plaintiff’s cause of action must arise under the Constitution, laws or treaties of the US solely based on what is stated the complaint.

b. It is not enough that the plaintiff assert a state-based claim that requires the interpretation of federal law.

iv. T.B. Harms Co. v. Eliscu (1964): A case that involves a copyright does not necessarily mean it involves a federal question.  Despite the fact that this case involves a copyright, the plaintiff’s complaint really arises out of a breach of contract dispute; the complaint did not allege any act or threat of copyright infringement.

v. Merrell Dow Pharmaceuticals v. Thompson (1986): FACTS: Merrell Dow was sued on several counts, including a violation of the Federal Food, Drug and Cosmetic Act (FDCA), and tried to get federal question jurisdiction. RULE: A state-law private action, which alleges a violation of a federal statute, “arises under” the laws of the United States only if Congress intended to provide a federal remedy for the statutory violation.

d. Diversity of Citizenship Jurisdiction: 1332

i. Complete Diversity: In order to have the required complete diversity all plaintiffs must be completely diverse from all defendants.  There can be plaintiffs from the state as other plaintiffs or defendants from the same state as other defendants.

ii. Amount in Controversy Requirement: 1332(a)
1. The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs.

2. Aggregation and Amount in Controversy
a. 1 plaintiff, 1 defendant = aggregate claims against defendant

b. 1 plaintiff, various defendants = plaintiff can’t aggregate amounts sought from various defendants.    Must meet amount requirement individually.

c. 1 or more plaintiffs = if neither or none of the plaintiffs meets the AIC requirement, dismiss. Can’t aggregate claims in order to meet AIC.

d. 1 or more plaintiffs = if 1 plaintiff DOES satisfy AIC, more plaintiffs can join action and assert smaller claims. 

iii. Determine Citizenship for Diversity Purposes on the Day of the Institution of the Action
iv. Citizenship for Diversity Purposes

1. Individuals 1332(a)

a. 1 citizenship.  You may reside in more than one state, but for diversity purposes you are only a citizen of one state.

b. Domicile is equivalent to citizenship

i. Every person is born with a domicile; it is typically the domicile of their parents.

ii. A person’s domicile at the time she is born is presumed to remain her domicile, unless the individual physically changes her state with the intent to remain there for the indefinite future.

iii. A person’s domicile is where they are physically present with the intent to remain for the indefinite future.

c. Citizenship of a migratory person - “center of gravity”?? Consider their Residence, Work Location, Family Location, Licenses on Cars, Location for Payment of Taxes, Voting Location

2. Corporations 1332(c)(1)

a. 2 citizenships: A corporation shall be deemed to be a citizen of any State by which it has been incorporated and of the State where it has its principal place of business.

i. 2 tests to determine a corporation’s principle place of business:

1. Nerve Center Test – where a corporation makes its executive decisions; and

2. Muscle Test – where the corporation does a plurality of its manufacturing, or where it does a plurality of its service providing. 

v. Insurance Companies (Where the Insured is not a Party) 1332(c)(1)

1. In any direct action against the insurer of a policy or contract of liability insurance, whether incorporated or unincorporated, to which action the insured is not joined as a party-defendant, such insurer shall be deemed a citizen of the State of which the insured is a citizen, as well as of any State by which the insurer has been incorporated and of the State where it has its principal place of business.

vi. Unincorporated Associations 
1. Although it is somewhat inconsistent with the rule for corporations, citizenship of an unincorporated association (e.g. labor unions and partnerships) is determined by cumulating the citizenship of all members of the association.  If you have a national association, it will likely be impossible to establish complete diversity because there will likely be a member from every state.

vii. Capron v. Van Noorden (1804): An action for trespass on the case, or negligence, was brought by Capron.  A verdict was rendered in favor of the defendant, Van Noorden.  But, on an appeal made by the plaintiff, the Supreme Court overturned the verdict, finding the lower court did not have subject matter jurisdiction over the defendant because diversity of citizenship was not established.  The court establishes that it is the “duty of the court to see that they had jurisdiction.”  It also notes that subject matter jurisdiction cannot be waived by the parties.

viii. Deviations from the Complete Diversity Requirement

1. Federal Interpleader Statute: 1335

a. Once a court finds that interpleader is proper, complete diversity is not required

2. Multiparty Multiforum Jurisdiction Act (“Mass Disaster Bill”)

3. Class Actions

a. See Section IX(i): Joinder – Class Actions

e. Supplemental Jurisdiction

i. 28 USC 1367:  

1. 1367(a): In any civil action of which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the United States Constitution.  Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties.

ii. 1367(b)
1. In any civil action of which the district courts have original jurisdiction founded solely on diversity of citizenship, the district courts shall not have supplemental jurisdiction under subsection (a) over claims by plaintiffs against persons made parties under Rule 14 (Third Party Practice), 19 (Joinder of Persons Needed for Adjudication), 20 (Permissive Joinder of Parties), or 24 (Intervention) of the Federal Rules of Civil Procedure, or over claims by persons proposed to be joined as plaintiffs under Rule 19 of such rules, or seeking to intervene as plaintiffs under Rule 24 of such rules, when exercising supplemental jurisdiction over such claims would be inconsistent with the jurisdictional requirements of 1332.

iii. 1367(c)
1. The district court may decline to exercise supplemental jurisdiction over a claim under subsection (a) if – 

a. The claim raises a novel or complex issue of State law

b. The claim substantially predominates over the claim or claims over which the district court has original jurisdiction

c. The district court has dismissed all claims over which it has original jurisdiction, or

d. In exceptional circumstances there are other compelling reasons for declining jurisdiction

iv. Key points
1. There must be original jurisdiction in order to exercise supplemental jurisdiction.

2. 1367(a) codifies the Gibbs: a case includes not simply the plaintiff’s jurisdictionally sufficient claims, but all claims that arise from the same set of historical facts.

3. 1367 also codifies the Finley decision, as it prohibits the use of supplemental jurisdiction when the case is based solely on diversity jurisdiction, and the jurisdictionally insufficient claim is one by a plaintiff under Federal Rules 14 (third party practice), 19 (compulsory joinder), 20 (permissive joinder) and 24 (intervention)

4. 1367(c) makes it clear that supplemental jurisdiction is discretionary, and there are certain situations where supplemental jurisdiction should not be allowed, such as where the state claim is really the heart of the action.  If a case is primarily state-based, and there is an incidental federal question that gives a federal court original subject matter jurisdiction, prudence says the federal court should not allow supplemental jurisdiction to prevent strategic behavior on the part of the plaintiff.

v. United Mine Workers of America v. Gibbs (1966): The Supreme Court held that a claim over which the court did not have federal subject matter jurisdiction, which could not have been brought in a federal court on its own, could be appended to a federal question, over which the court did have jurisdiction, because the two claims came from a common nucleus of operative fact.  The court found that there was overlap between the two claims and it would be efficient and economical to try them together.  What the court was really doing in the Gibbs case was redefining what a constitutional case or controversy is, for the purposes of Article III of the Constitution.  The court noted that the doctrine of pendant jurisdiction was a doctrine of discretion, not a matter of a plaintiff’s right, but that the federal system is inclined to allow a plaintiff to try his whole cause of action and whole case at one time as long as this would be consistent with fairness to both parties and the state and federal claims arise from a common nucleus of operative fact.

vi. Aldinger v. Howard (1976): In Aldinger, the US Supreme Court refused to apply pendant jurisdiction to an additional party with respect to whom there was no independent basis of federal jurisdiction.  The Court distinguished this case from Gibbs because Gibbs involved adding additional claims and this case involved the attempt to add additional parties over which there was no federal jurisdiction.

vii. Owen Equipment & Erection Company v. Kroger (1978): In Kroger, the plaintiff, Mrs. Kroger, a citizen of Iowa, sued Omaha Public Power, a Nebraska Corporation, in federal district court in Nebraska based on diversity of citizenship, for the wrongful death of her husband.  Omaha Public Power then filed a third party claim against Owen Equipment and Erection Company, alleging Owen’s negligence was the proximate cause of Mrs. Kroger’s husband’s death.  Omaha Public Power dropped out of the case, when its motion for summary judgment under Rule 56 was granted.  During the course of the trial it was discovered that Owen’s principle place of business was Iowa.  As a result, Owen made a motion to dismiss under Rule 12(b)(1) for lack of subject matter jurisdiction.  The United States Supreme Court dismissed the suit, finding there was no subject matter jurisdiction over Owen because Kroger could not have originally brought suit against the company in a federal court because there was no diversity and the case was based on a state-based tort.

f. Class actions – Subject Matter Jurisdiction

i. As part of the Class Action Fairness Act of 2005, Congress adopted legislation to deal with federal jurisdiction in cases involving mass disasters.

1. 28 USC 1369 – Subject Matter Jurisdiction in Multiparty, Multiforum Litigation
a. The district courts shall have original jurisdiction of any civil action involving minimal diversity between adverse parties that arises from a single accident, where at least 75 natural persons have died  in the accident at a discrete location, if

i. A defendant resides in a state and a substantial part of the accident took place in another location, regardless of whether that defendant is also a resident of the State where a substantial part of the accident took place.

ii. Any two defendants reside in different states, regardless of whether such defendants are also residents of the same state or states; or

iii. Substantial parts of the accident took place in different states.

b. Limitation of Jurisdiction of District Courts: The district courts shall abstain from hearing any civil action described in subsection (a) if

i. A substantial majority of the plaintiffs are citizens of a single state of which the primary defendants are also citizens; and

ii. The claims asserted will be governed primarily by the laws of that state.

ii. Minimal diversity exists when any party is a citizen of a state and any adverse party is a citizen of another state.

iii. The accident must either be a sudden event or a natural event that culminates in the death of at least 75 people in a discrete location

iv. Intervention Under 1369: Where an action is brought under 1369 or could have been brought under 1369 a person may intervene as a plaintiff even if that person could not have brought an action in a federal court as an original matter.

III. PERSONAL JURISDICTION
i. Traditional base of personal jurisdiction?

1. A quasi in rem  attachment of property is an alternative way of establishing jurisdiction that is a substituted form of traditional jurisdiction

ii. Applicable long arm statute? (Specific jurisdiction)

1. When using a long arm statute, the contacts must be SPECIFIC; the cause of action must arise out of the contacts.

2. If there is an applicable long arm statute, would the use of the long arm statute be constitutional?

iii. Contacts – general jurisdiction?

b. 4 Categories of Cases 

i. The defendant’s contacts with the forum state are continuous and systematic and the cause of action arises from the defendant’s contacts with the state

1. The state will have specific and general jurisdiction over the defendant (International Shoe)

ii. The defendant’s contacts with the forum state are isolated and sporadic and the cause of action arises from the contacts

1. The court may have specific jurisdiction over the defendant; it will depend on the quality and nature of the activities (Gray)

iii. The defendant’s contacts with the forum state are continuous and systematic but the plaintiff’s cause of action does not arise out of those contacts

1. There may be general jurisdiction over the defendant in this situation (Perkins v. Benguet), but the standard for finding general jurisdiction has been set very high (Helicopteros)

iv. The defendant’s contacts with the forum state are isolated and sporadic and the cause of action does not arise from these contacts

1. The forum state will not have jurisdiction over the defendant.

c. Traditional Bases of Personal Jurisdiction

i. Individual Presence

1. Pennoyer v. Neff (1877): Pennoyer exemplifies the historical concept of strict territoriality.  It is a holding that exemplifies that at this time, states were considered all powerful within their borders and impotent outside of their borders.  In Pennoyer, the court holds that states cannot engage in sovereign acts outside their borders.  Although the concept of personal jurisdiction has been greatly expanded in modern times, the concepts of territoriality and state sovereignty live on.  Physical presence in a state affords the state personal jurisdiction over that person.

2. Burnham v. Superior Court of California (1990): The defendant, a New Yorker, happened to be in California, and his divorced wife sued him.  The US Supreme Court wrote that because territoriality is premised on state sovereignty it should be retained.

a. One limit to the doctrine of territoriality as a basis for personal jurisdiction may be if you are in a state involuntarily.

ii. Fraud Cannot be used to Achieve Presence

1. Tickle v. Barton (1956): A judgment against the defendant, Barton, was overturned by the Supreme Court of Appeals of West Virginia because it found that the plaintiff’s lawyer had induced by “trickery, artifice and deceit” into coming into the jurisdiction where there would be personal jurisdiction over him.  

iii. Domicile
1. A state has power over a domiciliary of that state, no matter where that person is; you carry your domicile with you.

iv. Agency
1. Agents are, in effect, jurisdictional carriers.  You can grab an agent.  An agent can be a corporate agent, a partnership agent, or an individual citizen’s agent.  When an agent acts on behalf of an individual or corporation, grabbing the agent is equivalent to grabbing the individual or corporation.

2. Frummer v. Hilton Hotels International, Inc. (1967): A tourist from New York fell in the shower of the London Hilton and brought a personal injury action against the hotel in New York.  The London Hilton was an English corporation and the Hilton Reservation Service was a separate corporation.  The New York Court of Appeals held that London Hilton and the Hilton Reservation Service were in an “agency relationship” because of “interlocking ownership” and therefore, the London Hilton did business in New York and could be sued there.

v. Consent
1. Implied Consent

a. Implied consent is a fiction that recognizes that a state has the right to exercise its police powers to protect its citizens from non-citizens

b. Hess v. Pawloski (1927): Massachusetts had a statute that stated that driving into the state indicates implicit acceptance of the Registrar of the Motor Vehicle Department as your agent in the state.  The statute also stated that service of process could be performed by leaving $2 with the Registrar and sending service of process to the defendant by certified mail.  Hess, a non-resident of Massachusetts, drove into the state and got into an accident with Pawloski.  The Supreme Court upheld the Massachusetts non-resident motorist statute.  Although the statute provided for a fictional grant of agency, the Supreme Court found this was a proper grant of personal jurisdiction.  Hess represents a significant movement away from the strict sovereignty articulated in Pennoyer.

2. Express Consent

a. Consent is often expressly given through contract

b. Carnival Cruise Lines v. Shute (1991): The Supreme Court enforced the forum selection clause, holding the cruise line had a special interest in limiting the for a in which it potentially could be subject to suit; the clause was desirable because it dispelled any confusion over where suits arising from the contract could be brought; and, passengers benefit from the clause because without it, fares would have to be increased to support the litigious few.

vi. Waiver
1. Consent can also be found when a defendant does not raise a jurisdictional defense; this is essentially consent by waiver.

d. Long Arm Statute

i. A long arm statute allows a state to assert jurisdiction over a person who is not physically present in the state at the time of service. SPECIFIC jurisdiction.

ii. Most long arm statutes say: if a cause of action arises out of the commission of a tortious act in this state, doing business in this state, insuring a risk in this state, contracting to supply goods or services in this state, or some modern long arm statutes also include, a cause of action arising out of the breakdown of a marriage in this state, then the forum state can assert personal jurisdiction over a non-resident, non-citizen of the state, based on the commission of the act in the state

e. Application of the Long Arm Statute and Constitutionality

i. If the Long Arm Statute Applies, is Application of the Long Arm Statute Constitutional?

ii. International Shoe Corporation v. State of Washington (1945): RULE: A corporation will be subject to the jurisdiction of an state with which it has “minimum contacts” that make the exercise of jurisdiction consistent with “traditional notions of fair play and substantial justice.” 

iii. McGee v. International Life Insurance Co. (1957): FACTS: McGee, the beneficiary of a life insurance policy held by the International Life, brought suit in California when International Life refused to pay.  RULE: A state may exercise jurisdiction over a defendant whose contacts with that state consist of only a single act, provided that that act is what gave rise to the claim for which jurisdiction is being sought, and was deliberately directed toward that state. 

iv. Hanson v. Denckla (1958): FACTS: Various claimants to a Delaware trust fund filed suit against the trustee in Florida, claiming that the trust was invalid under Florida law.  RULE:  A state may not exercise jurisdiction over a defendant if the defendants contacts with the state are negligible and non-deliberate, and the claim does not arise from those contact. So, Hanson v. Denckla refines the Shoe decision to say that the minimum contacts must be volitional; they must be cognitive; they must be beneficial.
v. Gray v. American Radiator & Standard Sanitary Corp. (1961): FACTS: An Ohio company made a defective water valve and sold it to a company that used it in manufacturing a water heater in Pennsylvania, which it sold in Illinois, where it blew up. RULE:  The minimum contacts requirement is satisfied even when a corporation conducts no business within a state, so long as the act giving rise to the lawsuit has a “substantial connection” to the state.

vi. Kulko v. Superior Court (1978): FACTS: California woman sued New York ex-husband in California for additional child support payments. RULE: A state may not exercise jurisdiction over a defendant who has not purposefully availed himself of the benefits of that state, even if the state has a strong interest in the litigation.

vii. World-Wide Volkswagen Corp. v. Woodson (1980): A New York family passing through Oklahoma was in a car accident, and tried to bring suit there against the dealer who sold tem the car in New York.  RULE:  In order to be subject to a states jurisdiction, a defendant must have chosen to have some contract with that state; considerations of fairness, convenience, and the interests of the state in overseeing the litigation are otherwise irrelevant.  WWV had not sought any direct benefit from Oklahoma activities, so court found that the contact was insufficient to qualify as minimum contacts resulting in fair play and substantial justice.  

1. The Supreme Court specifically distinguishes Gray from World-Wide Volkswagen in saying that American Radiator purposefully injected its product into the stream of commerce whereas the product in World-Wide Volkswagen was unilaterally carried there by the consumer.  The Court is unwilling to impose jurisdictional consequences on World-Wide Volkswagen for the movement of the vehicle by the consumer.  

viii. Burger King Corp. Rudzewicz (1985): FACTS: Rudzewicz contracted with Burger King, a Florida corporation, to operate a Burger King restaurant in Michigan, then defaulted on payments, so Burger Ling sued him in Florida.  RULE: Minimum contacts can be a single contract!  Once it has been established that the defendant has minimum contracts with state, it is up to the defendant to prove that being required to defend a suit there would be “fundamentally unfair.”

1. The dissent in this case is worried about unequal bargaining power and adhesive contracts.  The dissent argues the franchise is local in nature and that requiring it to defend in Florida would constitute distant forum abuse.

ix. Asahi Metal Industry Co. Ltd. v. Superior Court of California (1987): FACTS: A victim of a motorcycle accident brought suit in California court against a Taiwanese tire-tube maker, who cross=claimed against Japanese manufacturer of the tire tube valve assembly. RULE: Four Justices of the Supreme Court argue that placing the product in the stream of commerce makes the company jurisdictionally vulnerable wherever the product ends up.  Four Justices argue that in order to assert jurisdiction, there must be “stream of commerce – plus.”  The “plus” is satisfied when the business engages in specific conduct directed towards the forum; if it advertises there; if it places a distributor in the state; if it services its product there; if it has agents there.  These Justices find the “stream of commerce – plus” requirement is satisfied in the Asahi case

1. Asahi is the last word on personal jurisdiction from the Supreme Court in stream of commerce cases and has left the law in some state of confusing due to the plurality opinion

f. General Jurisdiction

i. Defendant must have continuous and systematic association with the forum.  Where there is an ongoing and substantial relationship it is not unfair or unreasonable to say that the defendant has to stand and defend in the forum, even over disputes that have nothing to do with the forum.

ii. A state can exercise general jurisdiction over a domiciliary; the justification for this is the strength of the relationship with the state and the benefits derived from living there.

iii. Perkins v. Benguet Consolidated Mining Co. (1952): FACTS: Stockholder sued Philippine mining company in Ohio, based ont hat company president’s presence and activities there. RULE:  When there are sufficient minimum contacts, a state may assert jurisdiction over a defendant even for causes of action arising outside the jurisdiction.  The systematic character of Benguet’s activities in Ohio gives Ohio constitutional power to assert jurisdiction over Benguet and adjudicate a non-Ohio related dispute.

iv. Helicopteros Nacionales de Columbia, S.A. v. Hall (1984): Helicopteros involved a South American helicopter crash.  The helicopters were purchased in Texas, certain elements of the negotiations took place in Texas, there was some pilot training in Texas, and certain funds were funneled through Texas.  Because the crash occurred in South America, the long arm statute would not reach the incident, but the plaintiffs wanted to sue in Texas.  RULE: The Supreme Court found that the South American company’s contacts with Texas were not continuous and systematic enough to warrant general jurisdiction.  This case demonstrates that the standards for contacts that will be deemed sufficient to provide general jurisdiction are quite high.

g. Jurisdiction Based on Property

i. In rem  Jurisdiction
1. The notion of “in rem ” jurisdiction is drawn out of Pennoyer v. Neff.
2. Because a state is all-powerful within its borders, it can adjudicate title and interests in any piece of property within its boundaries, no matter where the claimants are.

3. In rem  jurisdiction exists when there is a dispute directly related to the property interest.

ii. Quasi In rem  Jurisdiction
1. Pennoyer v. Neff (1877): Pennoyer exemplifies an early attempt to use the concept of quasi in rem  jurisdiction to achieve personal jurisdiction over a defendant who was not present in the forum state.  Mitchell attempted to use property in the state as a basis to adjudicate a breach of contract claim.  The land was not the true subject of the litigation, therefore it was not an in rem  suit.  In Pennoyer, the court held there was no quasi in rem  jurisdiction because the property was acquired after the breach of contract suit was initiated; there is a bright line policy that there must be jurisdiction at the conception of the lawsuit.  This eliminates the ambiguity of activating the system on prospect of jurisdiction; there is a conceptual notice that the power to begin the suit must be there from the beginning.

2. Harris v. Balk (1905): FACTS: Balk instituted a suit against Harris in North Carolina for payment of a $180 debt, and Harris claimed that the debt had already been satisfied in a prior proceeding against Maryland.     RULE: Courts may assert jurisdiction over debts provided personal jurisdiction over the debtor can be attained.  For jurisdictional purposes, the situs of a debt is wherever the debtor is located.

3. Shaffer v. Heitner (1977): FACTS: Balk instituted a suit against Harris in North Carolina for payment of a $180 debt, and Harris claimed that the debt ad already been satisfied in a prior proceeding in Maryland. RULE: Minimum contacts must exist in order for in rem  jurisdiction to attach.  Basically, the Supreme Court extended the minimum contacts test to in rem  jurisdiction.

h. Technological Contacts and Jurisdiction

i. There is a current question of how jurisdictional power will be exerted over websites and the internet.  Question of whether, and if so, how, to differentiate between passive, interactive and active websites. If you say the website is everywhere, you could come to the conclusion that there is universal jurisdiction on the internet.  If you say there is no jurisdiction based on internet transaction, you would be sticking you head in the sand and refusing to acknowledge the dominance of the internet in modern commercial transactions

ii. Courts have concluded that if a website is purely passive and informational, there is no jurisdiction.

iii. On the other hand, courts have held that if the website is capable of interacting with the user, then it is a form of retailing and the website is jurisdiction creating.

iv. The internet illustrates how crucial the divide is in Asahi between “stream of commerce” and “stream of commerce – plus”

v. Most internet businesses are not directed at a specific geographic area or market; to the contrary, they target all users of the internet.  

vi. Bellino v. Simon (Eastern District of LA, 1999): FACTS: A baseball memorabilia seller sued two men in the trade for allegedly defaming the seller, resulting in lost sales and reputation damage.  RULE: The exercise of personal jurisdiction over a nonresident defendant satisfies due process when 1) the defendant has purposefully availed himself of the benefits and protections of the forum state by establishing minimum contracts with that state, and 2) the exercise of jurisdiction over the defendant comports with traditional notions of fair play and substantial justice.

vii. Inset Systems, Inc v. Instruction Set, Inc. (District Court of CT, 1996): The court found that an Internet website advertisement operated by a nonresident, although not directed at any state in particular, was sufficient to establish personal jurisdiction…under the purposeful availment test.  This was one of the first cases dealing with the question of personal jurisdiction and the Internet.  Since that time, courts have been reluctant to find jurisdiction based solely on the existence of website advertisements.

viii. Cybersell, Inc. v. Cybersell Inc. (9th Cir., 1997): “Something more than the mere maintenance of a website is required to show that the defendant purposely directed its activities at the forum.”

ix. Zippo MFG Co. v. Zippo Dot Com, Inc. (S.D. New York, 1997): The court articulated the “sliding scale” test under which “the likelihood that personal jurisdiction can be constitutionally exercised is directly proportional to the nature and quality of commercial activity that an entity conducts over the Internet.”  Some criticize Zippo on the grounds that ordinary principles of real space jurisdiction should be applied to cyberspace, urging a narrow application of the traditional purposeful availment test.  Others criticize the sliding scale approach on the grounds that it requires case-by-case adjudication on the issue of interactivity and accordingly cannot establish meaningful precedent.

1. Active Websites: Where the defendant conducts business over the internet with residents of a particular forum, jurisdiction is almost always proper

2. Passive Websites: Where websites do little more than provide information to those who are interested are rarely grounds for the assertion of personal jurisdiction

3. Interactive Websites: These websites are considered a middle ground in that they permit a user to exchange information with a host computer.  It is in these cases that the sliding scale becomes relevant.  Some courts have found that an interactive website alone is enough to establish minimum contacts; others require additional non-internet activity in the forum, regardless of whether the activity is related to the underlying claim.  Finally, some courts have required additional conduct in the forum that is related to the plaintiff’s cause of action.

x. Hy Cite Corp. v. Badbusinessbureau.com, L.L.C. (WI District Court, 2004): The district Court of Wisconsin declined to follow the Zippo “sliding scale” test.  The court held that it was not clear why the website’s level of interactivity should be determinative on the issue of personal jurisdiction.

i. Challenging Personal Jurisdiction

i. 12(b)(2) Motion

ii. Special Appearance

1. A defendant can specially appear to challenge personal jurisdiction without submitting to jurisdiction; but, when a defendant does this he cannot make any defenses on the merits

iii. Collateral Attack

1. If a defendant has no property in the forum state, he can ignore the suit, a default judgment will be entered against him, and then he can challenge the enforcement of the judgment based on lack of personal jurisdiction.  However, he cannot challenge based on the merits of the case

	Case
	Year
	Material Facts
	Key Words
	Personal Jurisdiction

	Shoe
	1945
	Out of state corporation with lots of orders, salesmen permanently there
	“minimum contacts”;  “benefits and protections of the laws”; “does not offend traditional notions of fair play and substantial justice”


	YES (specific)

	McGee
	1957
	Out-of-state insurer sold policy to forum resident
	Single deliberate commercial contact giving rise to claim


	YES (specific)

	Hanson
	1958
	Plaintiff moved to forum state after setting up trust with Defendant in DE
	Plaintiff’s “unilateral activity” does not satisfy minimum contacts w/o Defendant’s purposeful availment


	NO

	Gray
	1961
	Out-of-state component maker sells to out-of-state manufacturer who sells finished product in forum
	Defendant elected to sell product for ultimate use in forum state

Deliberate contact for economic benefit
	YES (specific)

	Kulko
	1978
	Mother moves with kid to CA, sues NY father
	Defendant’s consent to plaintiff’s unilateral activity does not constitute “purposeful availment”


	NO

	WWV
	1980
	Defendant sells car in NY, accident in OK
	Test is if Defendant “reasonably anticipated” being “haled” to state court; foreseeability not enough

5 fairness factors

Brennan: purposefully injected goods into “stream of commerce”


	NO

	Burger King
	1985
	Out of state businessmen solicit franchise from FL corp., contract in FL, sustained dealings
	2–prong analysis. Continuous but limited purposeful availment = minimum contacts

Defendant’s unilateral action of reaching out to FL corporation
	YES (specific)

	Asahi
	1987
	Defendant is a Japanese company selling valves in Taiwan to a Taiwanese corporation that wind up in defective tires in California, the forum state.
	“minimum contacts + five fairness factors”;  mere placement of product into “stream of commerce” not enough

Action purposefully directed at forum

Minimum contacts + fairness factors\
	NO


IV. VENUE

a. Basic Doctrine of Venue

i. Venue rules are meant to further restrict the places where the plaintiff may choose to bring suit, to assure that suits are tried in a place that bears some sensible relation to the claims asserted or to the parties to the action.  State venue rules often provide that cases must be brought in the county where one of the parties resides, or does business, where the claim arose, or where property in dispute is located. 

1. Is Venue Proper under 1391?

2. Can the Defendant Move to Transfer under 1404(a)?

3. Can the Defendant Assert Forum Non Conveniens?

b. Proper Venue in a State Court

i. States have their own intra-jurisdictional venue rules; this entails the ability to move locations within the state.

c. Proper Venue in a Federal Court: 1391

i. 1391(a): A civil action wherein jurisdiction is founded only on diversity of citizenship may, except as otherwise provided by law, be brought only in

1. A judicial district where any defendant resides, if all defendants reside in the same state

2. A judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated, or

3. A judicial district in which any defendant is subject to personal jurisdiction at the time the action is commenced, if there is no district in which the action may otherwise be brought.

ii. 1391(b): A civil action wherein jurisdiction is not founded solely on diversity of citizenship may, except as otherwise provided by law, be brought only in

1. A judicial district where any defendant resides, if all defendants reside in the same state

2. A judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situation, or

3. A judicial district in which any defendant may be found, if there is no district in which the action may otherwise be brought.

iii. 1391(c): A corporation shall be deemed to reside in any judicial district in which it is subject to personal jurisdiction at the time the action is commenced.  In a state which has more than one judicial district and in which a defendant that is a corporation is subject to personal jurisdiction at the time an action is commenced, such corporation shall be deemed to reside in any district in that state within which its contacts would be sufficient to subject it to personal jurisdiction if that district were a separate state, and, if there is no such district, the corporation shall be deemed to reside in the district within which it has the most significant contacts.

d. Diversity of Citizenship Cases - Venue

i. For diversity of citizenship cases, venue is once again based on the residence of the defendant, or alternatively, where a substantial portion of the events giving rise to the claim are situated, but the third alternative is different than under federal question jurisdiction.  For diversity based cases, the third alternative is, once again only available as a default, but provides for venue based on a place where the defendant is subject to personal jurisdiction at the time the action is commenced

e. Federal Question Cases - Venue

i. In a federal question case, venue is based on the residence of the defendant, or alternatively, where a substantial portion of the events giving rise to the claim are situated, or, if neither of the first two options is available, where the defendant can be found.  The place where the defendant can be found can only serve as a basis for venue where the other two bases are not available and it means wherever the defendant can be found in jurisdictional terms.

f. Venue and Corporations

i. Proper venue over a corporation is wherever the corporation is subject to personal jurisdiction.

g. EXCEPTIONS: Local and Transitory Actions

i. Local Action: Involves land.  Tradition and precedent dictate that proper venue is where the land lies in a local action.  The principle is, and accrued in a case involving land, that you must bring the action where the land is located.  This is based on the notions that land is very parochial, and varies from place to place, and that land is very tied to state sovereignty.  The local action rule continues in the federal courts and continues in many states.  Fights about title to land are considered local actions, but it is difficult to define what constitutes a local action.

1. Reasor-Hill Corp. v. Harrison (1952): FACTS: An insecticide-spraying company sued to collect the debt due for their services from a Missouri land-owner who, in turn, was trying to sue an Arkansas-based insecticide manufacturer for having had his crop ruined by their product.

a. MINORITY view; in most states the principle of the local action lives.

ii. Transitory Action: Could have occurred anywhere.  A transitory action may be brought wherever there is subject matter and personal jurisdiction over the defendant.

h. Transfer of Venue: 1404(a)

i. 1404(a): For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district where it might have been brought.

ii. Transferring keeps the action alive, and it keeps the action alive under the law of the original court.

iii. Hoffman v. Blaski (1960): In this case the Supreme Court held that 1404(a), the transfer of venue provision, must be read literally; you can only transfer in the federal system to a court that would have had original subject matter jurisdiction, original personal jurisdiction, and original venue.

iv. To Decide a Question of Transferability you Must Analyze:
1. Subject Matter Jurisdiction

2. Personal Jurisdiction

3. Venue

v. Because we respect a plaintiff’s right to select the forum, the venue transfer mechanism and the forum non conveniens provision are non used very frequently, and in both cases, the presumption in favor of the plaintiff’s choice of forum must be overcome.

i. Forum Non Conveniens

i. The forum non conveniens provision is used when the court is not a convenient place but transfer is unavailable.  Doctrine: sometimes cases that are properly filed under smj, pj and venue, still logically belong somewhere else.  Under forum non conveniens, the court can dismiss a case where the interests of justice indicate that it should be litigated elsewhere.

1. No state court to state court transfer; court can appeal to forum non conveniens.

2. A federal court cannot transfer to a state court, but may transfer to another federal court.  

3. An American court cannot transfer to a court in a foreign country.

i. Very often, the effect of forum non conveniens can be harsh on the plaintiff because it requires a dismissal of the action and the plaintiff must initiate the action again in a more convenient location.  But, a forum non conveniens motion is almost always made by a defendant and courts will generally not allow it if it will bar the plaintiff’s ability to adjudicate her claim.  Very often, a court will not grant forum non conveniens unless:

a. It knows there is an alternate forum open to the plaintiff

b. The defendant waives any applicable statute of limitations defense

c. The defendant agrees to stand and defend in the alternative forum

ii. Piper Aircraft Co. v. Reyno (1981): The Scottish relatives of plane crash victims in Scotalnd tried to sue for wrongful death in an American court because American courts recognize wrongful death as a cause of action and are known generally to be more favorable to plaintiffs than the courts in Scotland. RULE: Plaintiff may not object to a forum non conveniens motion solely based on the fact that the new court may have less favorable laws applicable to her case.

V. NOTICE, SERVICE OF PROCESS, AND AN OPPORTUNITY TO BE HEARD

a. Basic Doctrine of Notice and the Opportunity to be Heard

i. Due process requires that parties be given reasonable notice of a law suit and an opportunity to defend themselves against it.  Providing notice and an opportunity to be heard is essential to a well-functioning adversarial system.

ii. The Opportunity to be Heard

1. Opportunity to be heard most often presents itself in the debtor/creditor situation; due process guarantees that the debtor have an opportunity to be heard.

2. Due Process Protections of the Opportunity to be Heard:

a. The decision to issue a writ of attachment, garnishment, replevin, or repossession must be issued by a judge.

b. The creditor must post a bond to protect the debtor in case of wrongful attachment or replevin.

c. The debtor must be given an immediate right to a hearing on the merits.

b. Proper Notice

i. Mullane v Central Hanover Bank & Trust Co. (1950): FACTS: Central Hanover Bank and Trust Company petitioned for a judicial settlement of a trust and provided notice by publication to all of the beneficiaries.   RULE: Constitution requires that notice be reasonably calculated under the circumstances to give actual notice.  Thus, if you know the name and address of a beneficiary, you must do better than publication in a newspaper to which they likely do not have access.  Notice by publication fails to comply with due process where the names and addresses of the parties are known.

ii. Maryland State Firemen’s Association v. Chaves (1996): FACTS: A default judgment was entered against a defendant who was served by mail and failed to return the acknowledgment or appear in the action. RULE: A plaintiff must strictly comply with the service of process provisions, even if the defendant has actual notice of the action. 

c. Mechanics of Giving Notice

i. Rule 4(a): Summons must be signed; identify the court and parties; be directed to the defendant; state the name and address of the plaintiff’s attorney, or the plaintiff if she is unrepresented; state the time within which the defendant must defend; and notify the defendant that failure to do so will result in a default judgment against him.

ii. Rule 4(c)(2): Service may be effected by any person who is not a party and who is at least 18 years of age.

iii. Rule 4(d)(2): To avoid unnecessary costs, the plaintiff may notify the defendant of the action and request that the defendant waive service of summon

1. There has been a de-emphasis on the formal aspects of the service process.

iv. Rule 4(e)(1): Service may be made upon an individual pursuant to the law of the state in which the district court is located, or in which service is effected, for the service of a summons upon the defendant in an action brought in the courts of general jurisdiction of the State

v. Rule 4(e)(2): Service may be made upon an individual by delivering a copy of the summons and of the complaint to the individual personally or by leaving copies thereof at the individual’s dwelling house or usual place of abode with some person of suitable age and discretion then residing therein or by delivering a copy of the summons and complaint to an agent authorized by appointment or by law to receive service of process.

1. Under 4(e)(2) an actual appointment for the specific purpose of receiving process normally is expected.

2. The courts have held that claims by an agent that he has the authority to receive process or the fact that an agent actually accepts process is not enough to bind the defendant; there must be evidence that the defendant himself intended to confer such authority upon the agent.

3. National Equipment Rental v. Szukhent (1964): Service upon an expressly-designated agent is proper, even if the agent is not required to deliver notice to the defendant.

vi. Rule 4(f)(1): Service upon individuals in a foreign country may be made by any internationally agreed means reasonably calculated to give notice.

vii. Rule 4(f)(2): If there is no internationally agreed means for providing service on an individual in a foreign country, service may be made so that it is reasonably calculated to give notice, which is defined as – (A) in a manner prescribed by the law of the foreign country (B) as directed by the foreign authority (C) unless prohibited by the law of the foreign country by delivery to the individual personally or any form of mail requiring a signed receipt or (D) by other means not prohibited by international agreement as may be directed by the court

viii. Rule 4(h)(1): Service on Artificial Entities – Corporations, Partnerships, and Unincorporated Associations may be made in judicial district of the United States in the manner prescribed for individuals by subdivision (e)(1), or by delivering a copy of the summons and complaint to an officer, managing or general agent, or to any other agent authorized by appointment or by law to receive service of process and, if the agent is one authorized by statute receive service of process and, if the agent is one authorized by statute to receive service and the statute so requires, by also mailing a copy to the defendant

ix. Rule 4(m): Within the United States, if service of process is not made within 120 after filing the court, upon motion or its own initiative, shall dismiss the action or direct that service be effected within a specified time, provided the plaintiff shows good cause for the failure.

d. Service Cannot be Made through Fraud or Trickery

i. Tickle v. Barton (1956): A judgment against the defendant, Barton, was overturned by the Supreme Court of Appeals of West Virginia because it found that the plaintiff’s lawyer had induced by “trickery, artifice and deceit” into coming into the jurisdiction where there would be personal jurisdiction over him.  Because personal jurisdiction was found to be improper, service was also necessarily improper.

ii. Wyman v. Newhouse (1937): The parties to this case were having an affair and the woman fraudulently and deceptively induced the man to come to Florida.  He came on the understanding the she loved him and wanted to say goodbye before she left the country to see her dying mother.  When he arrived, he was met by a deputy sheriff who served him with process in a suit for $500,000 and the woman had hired a photographer to take his picture.  The man returned to New York, where he was from that same day and was advised by counsel to ignore the summons.  He did so and a default judgment was entered against him.  The United States Court of Appeals for the Second Circuit held the judgment was null and void because he was induced to come to Florida so as to serve him with process.

e. Immunity From Process

i. Sometimes we want to provide immunity from service so that there is no disincentive for certain people, like witnesses, to enter the state.

1. State ex rel. Sivnitsky v. Duffield (1952): FACTS: While incarcerated on criminal charges in a foreign state, Sivniksty was served with process in a civil action and claimed immunity from such service. RULE: Nonresidents confined in jail on criminal chares are not immune from service of process for civil actions.

VI. REMOVAL

a. Basic Rules of Removal

i. You can only remove to a court where the action could have been brought originally.  (must be federal question or diversity of citizenship and the requisite amount in controversy)

ii. The plaintiff has the initial choice of forum, therefore only the original defendant can remove.

iii. A defendant cannot remove when he is a citizen of the state in which the action was originally brought.

iv. No removal down to state court, only upwards to federal. 

v. If removal is improper, the action will be remanded.

vi. Removal statute applies to cases, not claims: when the defendant properly removes a suit to federal court, the defendant’s entire suit is removed including not only the specific claim that gives rise to removal jurisdiction, but also any related claims that the federal court has the power to hear under supplemental jurisdiction.  

b. Federal Removal under 1441

i. 1441(a): Except as otherwise expressly provided by Act of Congress, any civil action brought in a state court of which the district courts of the United States have original jurisdiction, may be removed by the defendant or the defendants, to the district court of the United States for the district  and division embracing the place where such action is pending.

ii. 1441(b): Whenever a separate and independent claim or cause of action within the jurisdiction conferred by section 1331 (federal question) of this title is joined with one or more otherwise non-removable claims or causes of action, the entire case may be removed and the district court may determine all issues therein, or, in its discretion, may remand all matters in which state law predominates

c. Non-Removable Actions under 1445

i. 1445(a): A civil action in any state court against a railroad or its receivers or trustees, arising under the Federal Employers’ Liability Act (FELA) may not be removed.

ii. 1445(c): A civil action in any state court arising under the worker’s compensation laws of such state may not be removed. 

iii. 1445(d): A civil action arising under the Violence Against Women Act may not be removed.

d. Procedure for Removal under 1446

i. Removal must be sought promptly.

ii. 1446(a): A defendant or defendants desiring to remove any civil actions or criminal prosecution from a state court shall file in the district court of the United States for the district and division within which such action is pending a notice of removal signed pursuant to Rule 11 of the Federal Rules of Civil Procedure (Signing of Pleadings, Motions, and Other Paper; Representations to Court; Sanctions) and containing a short and plain statement of the grounds for removal, together with a copy of all process, pleadings, and orders served upon such defendant or defendants in such action

iii. 1446(b): The notice of removal of such a civil action or proceeding shall be filed within thirty days after the receipt by the defendant, through service or otherwise, of a copy of the initial pleading setting forth the claim for relief upon which such action or proceeding is based, or within thirty days after the service of summons upon the defendant if such initial pleading has then been filed in court and is not required to be served on the defendant, whichever period is shorter.  If the case stated by the initial pleading is not removable, a notice of removal may be filed within thirty days after the receipt by the defendant, through service or otherwise, of a copy of an amended pleading, motion, order or other paper fro which it may first be ascertained that that case is one which is or has become removable, except that a case may not be removed on the basis or jurisdiction conferred by section 1332 (diversity) of this title more than 1 year after commencement of the action

e. Joinder After Removal under 1447

i. 1447(e): If after removal the plaintiff seeks to join additional defendants whose joinder would destroy subject matter jurisdiction, the court may deny joinder, or permit joinder and remand the action to state court.

f. Federal Removal of Class Actions under 1453

i. 1453(b): A class action may be removed to a district court in accordance with section 1446 except the 1 year limit shall not apply, without regard to whether any defendant is a citizen of the state in which the action is brought, except that such action may be removed by any defendant without the consent of all defendants

VII. APPLYING THE CORRECT LAW IN A FEDERAL ACTION: THE ERIE DOCTRINE

a. Article VI – The Supremacy Clause of the United States Constitution: This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, and Thing in the Constitution or Laws of any State to the Contrary notwithstanding.
b. 28 USC 2072 – The Rules Enabling Act (a) The Supreme Court shall have the power to prescribe general rules of practice and procedure and rules of evidence for cases in the United States district courts (including proceedings before magistrates thereof) and courts of appeals. (b) Such rules shall not abridge, enlarge, or modify any substantive right.  
i. Swift v. Tyson (1842): Federal courts were not bound by state common law that was judicially developed and not codified in a state statute.  At this time, the federal government, including the federal judiciary, was seeking to establish greater uniformity and stability in interstate commerce. 
ii. Erie Railroad Co. v. Tompkins (1938): FACTS: Harry Tomopkins, a pedestrian who was injured when a bar protruding from an Erie Railroad car struck him, sued in federal court and alleged that federal common law should govern the action.  RULE: Federal courts are required to apply the substantive common law of the state in which they sit.  Properly interpreted, the Rules of Decision Act (1652) required the federal judiciary to apply the rules of decision of the state, both unwritten and written. 
iii. Guaranty Trust Company of New York v. York (1945): York sued Guaranty Trust Co. in federal district court in order to avoid an application of a state statute of limitations, which would have barred the case in state court.  RULE: A federal court with diversity jurisdiction must apply state procedural rules, such as a statute of limitations, if those rules have a substantial effect on the outcome of the litigation.  Concern: preventing forum shopping in order to achieve a different outcome in one’s case.  
1. Following the decision in Guaranty, a line of cases greatly restricted freedom of action of the federal courts.

a. Ragan v. Merchants Transfer & Warehouse Co. (1949): A wrongful death occurred in Kansas and a diversity action was commenced within the statute of limitations.  Under Federal Rule 3, an action is commenced by filing complaint.  But, under Kansas law, an action is not commenced until the defendant is served.  In Ragan, the complaint was filed on time but the defendant was not served within the statute of limitations.  Holding: Under Guaranty, the federal court, sitting in diversity, was obliged to follow the state law on commencement of an action.

iv. Byrd v. Blue Ridge Rural Electrical Cooperative, Inc. (1958): FACTS: Byrd sued Blue Ridge Rural Electric Cooperative for negligence, and a factual determination of the status of Byrd’s employment was required in order to determine the appropriate forum. RULE: Federal courts may apply federal rules, even if state rules are outcome-determinative, IF federal policy in enacting the rules outweighs state policy.  (Here, the two federal issues of importance were, first, the commitment to the Seventh Amendment provision of trial by jury and second, the distribution of power as between a federal judge and a federal jury.) Countervailing federal considerations should be balanced against the significance of the state policy. 
v. Hanna v. Plumer (1965): FACTS: Hanna sued in Massachusetts district court for negligence following an auto accident, using a substituted service of process rather than in-hand service as required by Massachusetts statute.  RULE: Federal rules of civil procedure within the scope of the Rules Enabling Act control over state outcome-determinative rules.
1.  Under the supremacy clause of the Constitution, whenever there was a valid, constitutional, applicable Federal Rule of Civil Procedure, such a rule would trump the state law. 
2. Twin aims of Erie: preventing forum shopping and inequitable administration of the laws. “Outcome determination” test should be applied only when the “twin aims” of Erie are implicated.  An underlying supposition is that the lawyer will follow the rules of the chosen forum and there is no inequity in that.
vi. Walker v. Armco Steel Corp. (1980): FACTS: A carpenter injured by an alleged faulty nail brought suit in federal court within two years of the injury, but he failed to serve process within the time period required by Oklahoma statute. RULE: Federal rules should not be construed broadly so as to place them in direct conflict with state rules, which would require a federal court to apply the federal rule. 
vii. Stewart Organization Inc. v. Ricoh Corp. (1988): FACTS: Relying on a forum selection clause in their dealership agreement, Ricoh attempted to transfer a case from Alabama to New York district court.  RULE: A federal rule, established within the limits of the constitution, prevails over conflicting state law provided the federal rule is sufficiently broad to cover the issue.
viii. Gasperini v. Center v. Humanities, Inc. (1996): FACTS: A federal court applied a state law standard in reviewing whether a jury’s verdict was excessive, despite the contrary mandate of the 7th Amendment. RULE:  Justice Ginsburg held that the New York law could be given effect without detriment to the 7th Amendment if the review standard was “abuse of discretion.”  If both the Federal Rule and the state policy can be followed simultaneously, do so.  
ix. What if applicable state law is not defined?  

1. Klaxon Co. v. Stentor Electric MFG. Co. (1941): A federal court, sitting in diversity, is not free to choose whatever state law it believes should govern the dispute.  A federal court, sitting in diversity, must apply the forum state’s choice of law.
c. Inverse Erie: Concurrent jurisdiction allows many federal issues to be adjudicated either a federal or state court; the plaintiff may choose the forum.  The Inverse Erie Problem makes a state court, enforcing a federal right, act like a federal court.  For example, in a FELA railroad worker case, if the plaintiff brings the case in a state court, the state court must apply federal law.  In this context, this will mean for instance, eliminating contributory negligence, even if that is the rule in the state.
i. Dice v. Akron, Canton & Youngstown Railroad Co. (1952): FACTS: A railroad worker, Dice, was injured when an engine in which he was riding jumped the tracks.  Dice brought suit under the Federal Employer’s Liability Act (FELA).  RULE:  When adjudicating federal claims, state courts must apply federal substantive law as well as federal procedures which are a substantial protection of rights under the federal claim.

d. Federal Common Law

i. Categories of Cases where the Court is Likely to Create Federal Common Law

1. A Substantial Federal issue is at Stake

a. Clearfield Trust
2. Private Causes of Action and Federal Statutes

3. Courts often develop federal common law when a question is raised as to whether there is a private cause of action under a federal statute or regulation

a. Merrell Dow
4. Where there is an Unforeseen Gap in a Federal Statute

5. Tradition, Necessity, Special Competence

a. In cases involving foreign relations and in admiralty and maritime cases, the courts will often create federal common law

ii. Congress must pass legislation to overturn or change federal common law.
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How does a court ascertain the applicable law?

1.   Is there an issue of state law in the federal court?

a. Diversity Jurisdiction

b. Supplemental Jurisdiction 1367

c. Claim that has been removed under 1441(c)

2.   Is there a federal statute involved?

a. Does it cover the point in dispute? (Matter of statutory construction)

b. Is it constitutional? (Pretty much always is)

c. Stewart v. Ricoh – 1988 – Contract had a forum selection clause which provided that all suits should be brought in Manhattan; Stewart brought suit in D.C. N.D. Alabama; Ricoh moved to transfer venue to 2nd circuit in accordance with forum selection clause; district court denied b/c Alabama looks unfavorably upon forum selection clauses; question is whether state or federal law should govern in the determination of whether to transfer venue – here finds that federal law should govern; dissent argues 1404(a) not sufficiently broad to apply here

3.   Is there a federal rule involved?

a. Is the rule really one of substance or procedure? (if substance – dead)

b. If “arguably procedural”, does it abridge, enlarge or modify substantive right? (if yes - dead)

i. Rules Enabling Act 28 USC 2072 (pg 297 supp)

ii. If arguably procedural test is met and not in violation of Rules Enabling Act, the statute must be applied if it conflicts with state practice because Congress has the authority to enact the statute, and valid federal statutes are the “supreme law of the land” even if they conflict with state law.  US Cons. Article 6.

c. Is the rule unconstitutional in any other way? (if yes dead)

i. Really means is the statute it was promulgated under constitutional.

ii. Always is – at least rule has never been held unconstitutional thus far.

iii. Presumptively valid though not an act of congress.

d. Is rule applicable to the particular situation before the court?

e. If federal rule is narrower and they don’t conflict, may be able to use both!! 

4.   What if there is not a federal statute or a federal rule involved?

a. Go through Hanna, Erie & York, Byrd and Gasperini if time permits

b. Hanna part 2/ York

i. If no federal rule in conflict, would invoking federal judge-made law violate the twin aims of Erie? Whether a federal procedure is outcome determinative must be viewed in light of the policies underlying Erie, to prevent forum shopping and inequitable administration of the laws.  Not every difference between state and federal rules leads to those problems.  

c. Byrd
i. Does the federal interest outweigh the effect of the outcome determinative test?

ii. If the Constitution mandates a practice different from state law, the constitutional requirement prevails.  For example, if the 7th amendment required unanimous jury verdicts, the federal court would apply that requirement in a diversity case even though state practice allowed majority verdicts, as some do. 

d.   Gasperini/Walker

i. Is there any way we could accommodate both the state and the federal rule?

VIII. PLEADING

a. Historically, 3 functions: Notice Giving, Revelation of Facts, Issue Formulation.

b. Pleading under the Codes

i. Gillispie v. Goodyear Services Stores (1963): FACTS: A woman sued Goodyear or having her baselessly arrested and publicly humiliated. RULE: A complaint cannot state a cause of action that is based entirely on general legal conclusions and not on specific acts.

c. Modern Pleading – Rule 8(a)

i. ONE function only: NOTICE. The other elements of modern procedure, such as discovery, joinder, summary judgment, and judicial management, provide for fact revelation and issue formulation so it is no longer necessary to place the burden of achieving these functions on the pleading stage of the process.

ii. As the rules are written, absent a special pleading rule, valid complaint offers a short and plain statement indicating the pleader is entitled to relief.

iii. Low pleading threshold; the federal courts must construe the pleadings liberally.  Unless uder no construction of the pleading the plaintiff would be entitled to relief, a motion to dismiss based on Rule 12(b)(6) (failure to state a claim upon which relief can be granted) must be denied.

iv. A pleading which sets forth a claim for relief, whether an original claim, counterclaim, cross-claim, or third-party claim, shall contain (1) a short and plain statement of the grounds upon which the court’s jurisdiction depends, unless the court already has jurisdiction and the claim needs no new grounds of jurisdiction to support it, (2) a short and plain  statement of the claim showing that the pleader is entitled to relief, and (3) a demand for judgment for the relief the pleader seeks.  Relief in the alternative or of several different types may be demanded.

1. Dioguardi v. Durning (1944): An unrepresented, non-native English-speaker brings complaint against the US alleging a series of grievances.  Applying Federal Rule 8(a), which only requires a plain statement of the claim, showing the plaintiff is entitled to relief, the 2nd Circuit Court of Appeals found the plaintiff’s complaint satisfied this standard.

2. Garcia v. Hilton Hotels International, Inc. (1951): Plaintiff was an employee of the Hotel.  He claimed the defendant fired him and slandered him and threw him out of the hotel for bringing prostitutes into the Hotel.  The Court found the plaintiff’s claim did state a cause of action.

3. Conley v. Gibson (1957): Claimants are not required to set out in detail the facts upon which they base their claim.  To the contrary, all the rules require is a “short and plain statement of the claim” that will give the defendant fair notice of what the plaintiff’s claim is and the grounds upon which it rests.  The court further noted that such simplified “notice pleading” is made possible by the liberal opportunity for discovery and the other pretrial procedures established by the Rules to disclose more precisely the basis of both claim and defense and to define more narrowly the disputed facts and issues.

4. Bail v. Cunningham (1971): The plaintiff’s original complaint sought damages of $100,000.  On the day of the trial, the plaintiff attempted to amend the complaint to seek damages of $250,000.  The district judge denied the motion.  Notwithstanding the limitation on damages, the jury awarded $150,000 and the defendant appealed.  RULE: A claimant is entitled to the amount of relief rendered at trial even if that amount is greater than what was requested in the pleadings.

a. Demand for Judgment: Rule 54(c)
i. A judgment by default shall not be different in kind from or exceed in amount that prayed for in the demand for judgment.  Except as to a party against whom a judgment is entered by default, every final judgment shall grant the relief to which the party in whose favor it is rendered is entitled, even if the party has not demanded such relief in the party’s pleadings.

d. Pre-Answer Motions or in the Answer
i. Rule 12(b)(1): Lack of jurisdiction over the subject matter of the action

ii. Rule 12(b)(2): Lack of jurisdiction over the person

iii. Rule 12(b)(3): Improper venue

iv. Rule 12(b)(4): Insufficiency of process

v. Rule 12(b)(5): Insufficiency of service of process

vi. Rule 12(b)(6): Failure to state a claim upon which relief can be granted

vii. Rule 12(b)(7): Failure to join a necessary party under Rule 19

viii. Rule 12(e): Motion for a more definite statement

ix. Rule 12(f): Motion to strike

e. Answer – Rule 8(b)

i. In a defendant’s response, he must systematically respond to each allegation in the pleading.

ii. 8(b): A party shall state in short and plain terms the party’s defenses to each claim asserted and shall admit or deny the averments upon which the adverse party relies.  If a party with without knowledge or information sufficient to form a belief as to the truth of an averment, the party shall so state and this has the effect of a denial.  Denials shall fairly meet the substance of the averments denied.  When a pleader intends in good faith to deny only a part or a qualification of an averment, the pleader shall specify so much of it as is true and material and shall deny only the remainder.  Unless the pleader intends in good faith to controvert all the averments of the preceding pleading the pleader may make denials as specific denials of designated averments or paragraphs, or may generally deny all the averments except those the pleader expressly admits; but, when the pleader does so intend to controvert all its averments, including averments of the grounds upon which the court’s jurisdiction depends, the pleader may do so only by general denial subject to the obligations set forth in Rule 11.

iii. Defendant’s Responses to a Complaint In the Defensive Stage of the Answer

1. Admission
2. General Denial
3. Qualified Denial: The defendant can deny all allegations with a qualification such as a corporation admitting it was incorporated in Delaware.  General denials must comport with Rule 11

4. Specific Denial
5. Denial of Knowledge or Information:  This is essentially the defendant claiming it does not have sufficient information to form a belief as to the allegations in the plaintiff’s complaint.  A defendant cannot claim lack of knowledge about information that is uniquely within it knowledge; public information; information is should know.  There must be a good faith reason for the denial.

a. Oliver v. Swiss Club Tell (CA 1963): The defendant tried to deny, based on lack of information or belief, its existence as an unincorporated corporation.  This was held to be an admission of the defendant’s status because the matter was found to be presumptively within the defendant’s knowledge.

6. Zielinski v. Philadelphia Piers, Inc. (1956): FACTS: A man who was hit by a forklift claimed that it was owned by  large company which denied owning it at the time of the accident. RULE: A general denial will not be valid if any of the allegations being denied have been admitted by both parties as true.

f. Affirmative Defenses under the Federal System are Provided by Rule 8(c)

i. Failure to plead an affirmative defense results in waiver of the defense

ii. The following affirmative defenses are laid out in Rule 8(c)

1. Arbitration and award

2. Assumption of risk

3. Contributory negligence

4. Discharge in bankruptcy

5. Duress

6. Estoppel

7. Failure of consideration

8. Fraud

9. Illegality

10. Injury by fellow servant

11. Laches

12. License

13. Payment

14. Release

15. Res judicata

16. Statute of frauds

17. Statute of limitations

18. Waiver

g. Exception to flexible pleading standard – Rule 9(b)

i. Rule 9(b): Fraud, Mistake, Condition of the Mind – In all averments of fraud or mistake, the circumstances constituting fraud or mistake shall be stated with particularity.  Malice, intent, knowledge, and other condition of mind of a person may be averred generally.

1. Swierkiewicz v. Sorema N.A. (2002): The Supreme Court of the United States holds that a complaint in an employment discrimination case does not need to include facts; it only needs to meet the requirement set forth in Rule 8(a) or a short and plain statement showing the plaintiff is entitled to relief.  In so holding, the Court affirms the notion that that there should be no heightened pleading requirements under any circumstances except under Rule 9(b).

2. Denny v. Carey (1976): Plaintiff brought a proposed class action on behalf of himself and other purchasers of First Pennsylvania Corporation securities, alleging violation of federal and state securities laws.  Plaintiff alleged First Penn conspired to conceal its true financial condition.  The US District Court of the Eastern District of Pennsylvania held the complaint satisfied Rule 9(b) because the conditions of Rule 9(b) are met when there is sufficient identification of the circumstances constitution fraud so that the defendant can prepare an adequate answer to the allegations.

h. Amendments to Pleadings – Rule 15

i. 15(a) provides a very liberal standard, which tells judges to be flexible in allowing parties to amend their pleadings. At least early in the litigation, there is a presumption in favor of allowing amendments, unless the opposing party provides a substantial reason for denying them.

ii. Rule 15(a): A party may amend the party’s pleading once as a matter of course at any time before a responsive pleading is served or, if the pleading is one to which no responsive pleading is permitted and the action has not been placed on the trial calendar, the party may so amend it at any time within 20 days after it is served.  Otherwise, a party may amend the party’s pleading only by leave of court or by written consent of the adverse party; and leave shall be freely given when justice so requires.

iii. Rule 15(b): When issues not raised by the pleadings are tried by express or implied consent of the parties, they shall be treated in all respects as if they had been raised in the pleadings.  Such amendment of the pleadings as may be necessary to cause them to conform to the evidence and to raise these issues may be made upon motion of any party at any time, even after judgment; but failure to so amend does not affect the result of the trial of these issues.  If evidence is objected to at the trial on the ground that it is not within the issues made by the pleadings, the court may allow the pleadings to be amended and shall do so freely when the presentation of the merits of the action will be subserved thereby and the objecting party fails to satisfy the court that the admission of the such evidence would prejudice the party in maintaining the party’s action or defense upon the merits.

iv. RELATION BACK

1. Because the modern pretrial procedure process is so long, very often the statute of limitations will have run on any new legal theories the plaintiff may come up with.  The doctrine of relation back says that under certain circumstances the plaintiff will be allowed to add a new claim, or new legal theory, and date it as if it were made with the original complaint.  This allows for circumvention of the statute of limitations and allows the plaintiff to include a claim that would otherwise be time barred.  The standard for when this will be allowed is whether the new claim emanates from the same transaction or occurrence as the original material, then it will be allowed.  And, if the relation back would be permitted under the forum state law, the federal rule will also permit it in a diversity action.

2. The rule for adding parties under the principle of relation back is narrower because of an effort not to undermine the notice serving purpose of the statute of limitations.  Therefore, in order to add or modify the parties, the transaction or occurrence standard set forth for claims but be satisfied; and, the party that you are trying to bring in must have received notice of the institution of the action within the statute of limitations; must not be prejudiced in maintaining a defense on the merits; and must have known or should have known that but for a mistake the action would have been brought against him.  The standard for adding parties is high, and hard to satisfy.

3. Rule 15(c): Relation Back of Amendments – An amendment of a pleading relates back to the date of the original pleading when

a. 15(c)(1): Relation back is permitted by the law that provides the statute of limitations applicable to the action.  When the governing law permits relation back, the federal court will permit relation back.  So if it’s a federal question case, the law that provides the statute of limitations is federal law.  So you look at federal common law.  If it is a diversity case, the federal court should look to the forum state to see what law governs (Erie/York).

b. 15(c)(2): The claim or defense asserted in the amended pleading arose out of the conduct, transaction, or occurrence set forth or attempted to be set forth in the original pleading.  The same transaction or occurrence is the benchmark.  With the institution of the original action the defendant is put on notice that the transaction or occurrence is being called into question, so notice has been given in a timely fashion.  It is in the interest of justice that a plaintiff be allowed to challenge a transaction or occurrence through all different applicable legal theories.

c. 15(c)(3): The amendment changes the party or the naming of the party against whom a claim is asserted if the party to be brought in by amendment has received such notice of the institution of the action that the party will not be prejudiced in maintaining a defense on the merits and knew, or should have known that, but for a mistake concerning the identity of the proper party, the action would have been brought against the party.  This provision deals with the dangerous problem of having the wrong party.  When you add a party, you don’t have the automatic notice that you have when you add a new claim.  The new party may be completely blindsided.  When changing the party, the party’s involvement must, as a base, stem from the same conduct, transaction or occurrence.  And, the party cannot be prejudiced in maintaining a defense.  The party to be added must know about the original action.  And, the new party must know, or should have known, that but for a mistake, the original action would have been brought against him.  There is a high standard for relation back when dealing with parties

i. Amendments to Pleadings and Erie Problems

i. If you are in a state that doesn’t allow relation back but you have a new claim that fits under 15(c)(2) like a glove.  Can you bring it?

1. Under Hanna, there is a federal rule of procedure that deals directly with the issue.  Rule 15(c) speaks directly to statute of limitations

2. But, it may be outcome determinative under Guaranty
3. You could argue that the rule is invalid in this context because it enlarges a substantive right, namely the temporal characteristic of the claims – a Rules Enabling Act problem

4. It is not possible to accommodate both the federal and state rules (Gasperini)

ii. There are inconsistent court of appeals decision as to whether this is an Erie problem or a Hanna problem.

iii. Under 15(c)(3) you run into the same problem.  You can run into a situation in which a party cannot be added under 15(c)(3) but could be added under a more liberal state rule.  Or, suppose the reverse – you are in a state with no relation back of parties

IX. JOINDER

a. Basic Approach

i. Trilogy 1

1. Joinder of Claims

2. Compulsory Joinder of Parties

3. Permissive Joinder of Parties

ii. Trilogy 2

1. Counterclaims

2. Cross-Claims

3. Third Party (Impleader) Claims

iii. Trilogy 3

1. Interpleader

2. Class Action

3. Intervention

b. Joinder of Claims: Rule 18(a)

i. Rule 18(a) is the broadest of joinder rules.  IT provides that aparty seeking relief from an opposing party may join with his original claim any additional claims he has against that opposing party.  There is no common transaction or occurrence requirement! 

1. However, Rule 42(b) allows a court to separate claims, cross-claims, counterclaims, or third party claims in the interest of convenience or to avoid prejudice

c. Permissive Joinder of Parties: Rule 20(a)

i. Plaintiffs can sue together if 1) they assert claims arising out of the same transaction or occurrence and 2) their claims against the defendant or defendants will involve a common question of law or fact. However, if joining permissive parties would create prejudice, the judge does not have to join the parties.

1. Separate Trials – The court may make such orders as will prevent a party from being embarrassed, delayed or put to expense by the inclusion of a party against whom the party asserts no claim and who asserts no claim against the party, and may order separate trials or make other orders to prevent delay or prejudice.

ii. Rationale: When a number of claims involve a single transaction or occurrence, and the same issue or issues will have to be litigated to resolve each claim, it is more efficient to litigate those issues once in a combined action, rather than repeatedly in separate suits. In addition, resolving those issues in a single action avoids the possibility of inconsistent judgments on the same issue.  

d. Compulsory Joinder of Parties: Rule 19

i. Requires that people be joined if the outsider’s absence from the case prevents complete relief from being given to those in the case.  Or if the party on the outside will be prejudiced, his rights will be impaired or impeded, if you do not join him.

ii. Designed to avoid prejudice that might result because someone who should be there is absent.  The person who should be joined does not destroy subject matter jurisdiction and the person is subject to service of process.  

iii. Rule 12(b)(7) is a motion to dismiss for failure to join an indispensable party.

iv. 19(a)(1): Persons to be Joined if Feasible – A person who is subject to service of process and whose joinder will not deprive the court of jurisdiction over the subject matter of the action shall be joined as a party in the action if (1) in the person’s absence complete relief cannot be accorded among those already parties, or (2) the person claims an interest relating to the subject of the action and is so situated that the disposition of the action in the person’s absence may (i) as a practical matter impair or impede the person’s ability to protect that interest or (ii) leave any of the person’s already parties subject to a substantial risk of incurring double, multiple, or otherwise  inconsistent obligations by reason of the claimed interest.  If the person has not been so joined, the court shall order that the person be made a party.

e. Counterclaims: Rule 13(a),(b)

i. Rule 13(a) Compulsory Counterclaims: If the defending party’s counterclaim arises from the same transaction or occurrence as the claim against him, it is compulsory, which means that he must assert it in the original action or lose it.  This rule force parties who are already adversaries to litigate all claims arising from the same set of facts in a single action.

ii. Rule 13(b)  Permissive Counterclaims:  Defending parties may also assert counterclaims that are completely unrelated to the original claim.  This cannot be justified on efficiency grounds, but at least allows defendants to settle all their claims against their opponent without having to file a separate lawsuit.  

iii. It is generally understood that you can get supplemental jurisdiction over compulsory counterclaims and cannot get supplemental jurisdiction over permissive counterclaims.

f. Cross-Claims: Rule 13(g)

i. Cross claims are between co-parties and are never compulsory.

ii. Cross claims can be brought under supplemental jurisdiction once you have original jurisdiction on the main claim. 

iii. Cross claims are circumscribed; they have to relate to the transaction or occurrence that the plaintiff framed against the defendants so that any claim that one defendant might bring against another defendant is within the case that the plaintiff originally brought.

g. Third Party (Impleader) Claims: Rule 14

i. Impleader under 14(a) is invoked when a defendant seeks to indemnify himself against a plaintiff's claim by proving that he is not actually the one at fault, but rather a third party is the one to blame or at least partially so; it is an action for indemnification or contribution.

ii. You must get supplemental jurisdiction, to satisfy subject matter jurisdiction, and you must get personal jurisdiction over any party that you want to bring in under Rule 14.

iii. The new third-party defendant must then assert any compulsory counterclaims under Rule 13(a) that he has against the third party plaintiff and against the original plaintiff if such claims arise out of the same transaction and occurrence as the original plaintiff’s original claim.
 There is no supplemental jurisdiction over a third party that destroys diversity, and you cannot implead an existing defendant.

iv. Under 14(b) it is important to note that the original plaintiff may bring in any third party when a counterclaim is asserted against him, so long as he does so in the manner specified in Rule 14(a)

h. Interpleader: Rule 22 and 1335

i. Someone is holding a piece of property and this person is a stakeholder.  For whatever reason (death, incapacity, contract dispute), more than one person is claiming the stake.  The stakeholder does not want to be faced with multiple litigation or multiple liability, so brings an interpleader action.
ii. For instance, if MOMA has Guernica, and Picasso dies, they might become the stakeholders.  Understanding that there will be various claimants on Guernica, they offensively turn the painting over to the court so as not to be held multiply liable for these claims; they may then change their stripes and become plaintiffs, asserting their own claims to the painting, and allowing the court to hear the claims amongst the various claimants on the stake (i.e. Guernica here).

iii. There is both Rule Interpleader (Rule 22) and Statutory Interpleader (1335):

1. Under Rule Interpleader: The stakeholder must be diverse from all claimants and more than $75,000 must be involved

2. Under Statutory Interpleader: There is a direct grant of federal subject matter jurisdiction in any interpleader case involving more the $500.  Statutory interpleader only requires minimum diversity

iv. Interpleader and Personal Jurisdiction

1. In order to have interpleader there must be personal jurisdiction over the claimant

i. Intervention: Rule 24
i. Intervention is the entry into a lawsuit by a third party who, despite not being named a party to the action, has a personal stake in the outcome.
ii. The intervener sometimes joins the plaintiff in claiming what is sought, sometimes joins the defendant in resisting what is sought, and sometimes takes a position adverse to both the plaintiff and the defendant.
iii. Essentially, intervention can be thought of an outsider "parachuting" into an existing action

iv. The point of intervention is to allow a party who has an interest in the litigation to become involved so as to ensure that he is able to assert his claims rather than be precluded.  It serves notions of efficiency and economy to allow the intervener to join that action so as to resolve a dispute as to all parties in one action
v. There are two types of intervention: intervention as a matter of right and permissive intervention, which is a discretionary matter for the court

1. Intervention of Right – Upon timely application anyone shall be permitted to intervene in an action: (1) when a statute of the United States confers an unconditional right to intervene; or (2) when the applicant claims an interest relating to the property or transaction which is the subject of the action and the applicant is so situation that the disposition of the action may as a practical matter impair or impede the applicant’s ability to protect that interest, unless the applicant’s interest is adequately represented by existing parties

a. Intervention is a right when the intervener has a property interest or when there is a statute that says so

2. Permissive Intervention - Upon timely application anyone may be permitted to intervene in an action: (1) when a statute of the United States confers a conditional right to intervene; or (2) when an applicant’s claim or defense and the main action have a question of law or fact in common.  In exercising its discretion the court shall consider whether the intervention will unduly delay or prejudice the adjudication of the rights of the original parties

a. As a discretionary matter, the intervener can come in when there is T&O

b. Most courts view permissive intervention conservatively because they do not want to unduly complexify the case and do not want a whole bunch of interveners to take control of the plaintiff’s case

c. There is no supplemental jurisdiction for permissive intervention

vi. In general permissive intervention will be allowed if it is the best way of ensuring justice.  There is no supplemental jurisdiction for permissive interpleader, but if there is a common question of fact then it will more likely be allowed; also, the court must take into account whether this may unduly delay or prejudice the adjudication of the original adverse parties' original claims and counterclaims against each other.

X. CLASS ACTIONS: Rule 23

a. Binding Effect of Class Actions
i. A class action is binding on all members who do not opt out.

ii. Phillips Petroleum Co. v. Shutts (1985): The US Supreme Court held that in money or damages class actions, since absent class members do not have to appear; are not vulnerable for cost assessments; are not subject to discovery, due process is satisfied by providing: (1) an adequate representative; (2) receiving notice according to the principles articulated in Mullane; and (3) being afforded the right to opt out.

b. Rule 23(a): Prerequisites for Certification of a Class
1. Requirement of a class: Although there is no hard and fast rule governing this requirement, generally “a proposed class definition must be precise, objective, and presently ascertainable”, and also “must not depend on subjective criteria or the merits of the case or require extensive factual inquiry to determine who is a class member.”

2. The class representative must be a member of the class.
ii. 23(a)(1): Numerocity requirement

1. Joinder of all members must be impracticable. If a class has more than 40 members, “numerosity” is usually met; if the class numbers less than 25, the “numerosity” req is usually lacking.  When the class is between 25-40 members, variables such as the geographic dispersion of class members and the size of their individual claims becomes important.  

iii. 23(a)(2): Commonality requirement

1. The action must raise questions of law or fact common to the class. Courts tend to give this requirement a “permissive application so that common questions have been found to exist in a wide range of contexts”, and even on significant common question is sometimes sufficient. The critical question is whether “differences in the factual background of each claim will affect the outcome of the legal issue.”  In some cases, the existence of discrete, individualized injuries has been held to defeat a finding of commonality.  
iv. 23(a)(3): Typicality requirement

1. The goal is to ensure that “the named plaintiff’s claim and the class claims are so interrelated that the interests of the class members will be fairly and adequately protected in their absence.  

v. 23(a)(4): Representation must be adequate

1. The class representative and class counsel must be adequate

2. Hansberry v. Lee (1940): The Court held that: “Because of the dual and potentially conflicting interests of those who are putative parties to the agreement in compelling or resisting its performance, it is impossible to say, solely because they are parties to it that any two of them are of the same class.”  And, “…the representation in this no more satisfies the requirements of due process than a trial by a judicial officer who is in such situation that he may have an interest in the outcome of the litigation in conflict with that of the litigants.”

c. Once the above prerequisites are satisfied, judges must decide whether it falls within one of the 3 categories of class actions in 23(B).  

i. “Prejudice Class Actions” 23(B)(1):  Both clauses of this provision ask whether individual actions might cause prejudice that can be avoided by using the class-action device.  Certification under this provision is said to create a “mandatory” class action: the absentee CANNOT OPT-OUT of the class.  Subdivision A looks for prejudice to the non-class party; subdivision B inquires into prejudice to members of the class.   Subdivision A deals with the risk that individual actions would create “incompatible standards of conduct” for the party opposing the class.  It is important to note that the Rule does not refer to the situation in which the defendant in a series of actions would have to pay damages to some claimants but not to others.  Rather, the rule applies when different results in individual actions would place the non-class party in a position of total uncertainty, not knowing how to treat the class as a whole.

ii. Injunctive and declaratory relief 23(b)(2): More class-action cases have been brought under this provision than under either of the two other.  Its primary application is in injunction suits such as civil rights, employment discrimination, consumer, or environmental cases in which the goal is to change defendant’s behavior or policy prospectively and not to provide individual compensation to class members for injuries they suffered in the past.  On the theory that an injunctive class is cohesive, notice is not deemed essential in such cases.

iii. Damages class actions 23(b)(3): This provision allows the certification of  a class when the tie among the members is that they claim to have been injured in the same way by the defendant.  Two prerequisites: 1) questions of law or fact common to the class members must “predominate” over any questions affecting only individual class members. 2) Court must find  that a class action is superior to other available methods for the fair and efficient adjudication of the controversy. These requirements are meant to ensure that the efficiency and economy objectives of Rule 23(b)(3) are met.  Given the non-natural character of the group that comprises a class under (b)(3), Rule 23 requires additional procedural protection for the absent class members in the form of mandatory notice and the right to opt-out of the class. 
1. In determining “predominance”, it remains unclear whether the district judge is to count the issues and see whether a majority are common, or to evaluate the issues and see if the most important are common.  Furthermore, in some cases common and individual issues seem to be in equilibrium no matter which method of determining predominance is used. The key to resolving this difficulty lies in ascertaining whether the efficiency and economy of common adjudication outweigh the interest each class member may have in individual adjudication. 
a. The Kansas City Skywalk Collapse: The class is certified by a district judge in Kansas because there was one cause, common to the class, and no individual defenses; there was also predominance and superiority.  But, the 8th Circuit Court of Appeals reverses because it did not want to touch it with a 10-foot pole.

b. The Dalkin Shield: The Dalkin Shield was a prophylactic device used to guard against pregnancy.  Many women using it developed illness, infection and sterility.  They formed a class action and sued.  The class was certified but then the 9th Circuit Court of Appeals reverses, finding there was no predominance because each device was used differently by different women and in varying degrees of compliance.

c. Agent Orange: Soldiers in the jungles of Vietnam and Cambodia are poisoned by the toxic defoliant, Agent Orange.  The class is certified in a New York District Court.  It goes up to the 2nd Circuit Court of Appeals on a writ of mandamus, which allows for a narrower scope of review, so the 2nd Circuit leaves it alone and the case proceeds as a class action.

iv. Hybrid Class Actions: When both monetary and injunctive relief are sought, notice is likely mandatory if absent class members are to be bound.  And, the “opt out” provision may be required.  The test in a hybrid case turns on the primary goal of the litigation.

1. Johnson v. General Motors (5th Cir. 1979): In an earlier racial discrimination suit involving the same factory, plaintiffs had sought both injunctive relief and monetary compensation.  The injunction was granted and monetary damages were awarded to the class representative but not to the absent class members.  In this case, Johnson claimed he had not received notice of the previous suit and attempted to prosecute his own suit for damages.  The court held that before an absent class member can be forever barred from pursuing an individual damage claim, due process requires that he receive some form of notice that the class is pending and that his damage claims may be adjudicated as part of it.

2. Dukes v. Wal-Mart Stores (CA 2004): In an employment discrimination suit the court ordered Rule 23(b)(2) certification even though the class sought punitive damages and injunctive relief, explaining that the test in a hybrid case turns on the primary goal of the litigation, not the potential size of a punitive damage award.

3. Ticor Title Insurance Co. v. Brown (1994): The Supreme Court suggested there is “‘at least a substantial possibility’ that in actions seeking monetary damages, classes can be certified only under Rule 23(b)(3), which permits opt-out, and not under Rule 23(b)(1) and (b)(2), which do not.”
v. NOTICE: Whether the court directs that notice be given to the absent class members depends on the kind of class action that has been certified.  Notice to class members is discretionary in so-called mandatory class actions (those certified as a “prejudice” class under Rule 23(b)(1) or as an “injunctive” class under Rule 23(b)(2).  The presumption of class coherence is said to obviate the need for notice.  Nevertheless, given the importance of notice in ensuring adequate representation, a leading commentary recommends that provision of some notice “probably is the best practice in most cases.”  
1. By contrast, notice to the absentees is required in a damages class action under subdivision (b)(3).  Notice is essential in a (b)(3) class action because it alerts the absentee to the consequences of inaction. If the class member does noting, he is automatically deemed a part of the lawsuit; any judgment that is entered will bar his future re-litigation of claims. If the absentee does not want to be a part of the class action, he can “opt-out” and file an independent lawsuit.  
vi. Rule 23(e): Settlement of a Class Action
1. Decisions to settle in a class action must be approved by a judge because the adversary system breaks down when the parties agree to settle and in many instances there is question as to whether the settlement is fair, reasonable, and adequate for every member of the class

2. The judge will hold a settlement hearing in which the judge will attempt to discern what the case, if fully litigated, might produce for the class.  The judge will want to know the cost of going forward, the delay factor of going forward

3. Class members are entitled to object to the terms of a settlement

4. Amchem Products, Inc. v. Windsor (1997): This was a class action that sought to achieve global settlement of current and future asbestos-related claims.  The case was never intended to be litigated.  On the same day, the parties presented a complaint, an answer, a proposed settlement agreement and a joint motion for conditional class certification.  The district court conditionally certified the class under 23(b)(3).  The certification was appealed based on objections from certain class members.  The Third Circuit Court of Appeals found the common issues did not predominate; the representatives were not adequate because  they had disqualifying conflicts of interest; the class failed the predominance test; the named plaintiffs were not typical; and the class action was not a superior method of adjudication.  The US Supreme Court granted certiorari to decide the role settlement may play under Rule 23 in deciding the propriety of class certification.  The Supreme Court essentially agrees with the Court of Appeals’ assessment, but notes that it should have considered settlement a factor in its calculus.  Writing for the Court, Justice Ginsburg holds that the settling parties achieved a compromise with no structural assurance of fair and adequate representation for the diverse groups and individuals affected.

5. The settlement rate for class actions is 97% or higher and often occurs pre-certification.

vii. Rule 23(f): Appeals
1. A court of appeals may, in its discretion, permit an appeal from an order granting or denying certification of a class.

a. Castano v. American Tobacco Co. (1996): Plaintiffs sought compensation for nicotine addiction based on American Tobacco’s fraudulent failure to inform consumers that nicotine is addictive and their manipulation of nicotine levels in cigarettes to sustain their addictive nature.  The district court certified a class of: (a) all nicotine addicted people in the US who have purchased and smoke cigarettes manufactured by American Tobacco; (b) the estates of the people in part (a) and (c) the spouses, children, relatives, and significant others of nicotine addicted smokers as their heirs or survivors.  American Tobacco appealed.  The 5th Circuit Court of Appeals found that the district court abused its discretion in certifying the class and reversed.  The Court of Appeals noted that the district court failed to take account of how variations in state law affect superiority and predominance and did not determine whether the class action would be maintainable given these variations.  The Court of Appeals found a class action was not a superior method of adjudication in this case.

viii. Diversity of Citizenship and Class Actions: 1332(d)(2)
1. The district courts shall have original jurisdiction of any civil action in which the matter in controversy exceeds the sum or value of $5,000,000, exclusive of interest and costs, and is a class action in which – 

a. Any member of a class of plaintiffs is a citizen of a State different from any defendant (minimum diversity)

b. Any member of a class of plaintiffs is a foreign state or a citizen or subject of a foreign state and any defendant is a citizen of a State; or

c. Any member of a class of plaintiffs is a citizen of a State and any defendant is a foreign state or a citizen or subject of a foreign state

2. The district court, sitting in diversity, can also exercise jurisdiction over a class action when one named plaintiff meets the amount in controversy required to bring suit in a federal court based on diversity, as 1367 authorizes jurisdiction over the claims of the other members of the class, even if those claims do not independently meet the required amount in controversy (Allapattah)

3. Only minimum diversity is required (one class member diverse from one defendant)

4. Diversity is based on named parties only in a class action

ix. Determine Citizenship for Diversity Purposes in a Class Action or Shareholder Derivative Suit Based on the Representative: 1332(d)(10)
1. An unincorporated association shall be deemed to be a citizen of the state where it has its principle place of business and the state under whose laws it is organized

2. Only the representative of the class or the shareholders needs to be diverse from the defendant or defendants to establish diversity of citizenship in a class action or shareholder derivative suit

x. When a District Court May Decline to Exercise Diversity Jurisdiction over a Class: 1332(d)(3)
1. A district court may, in the interests of justice and looking at the totality of the circumstances, decline to exercise jurisdiction over a class action in which greater than one third but less than two thirds of the members of all proposed plaintiff classes in the aggregate and the primary defendants are citizens of the State in which the action was originally filed based on consideration of – 

a. Whether the claims asserted involved matters of national or interstate interest;

b. Whether the claims asserted will be governed by laws of the State in which the action was originally filed or by the laws of other States;

c. Whether the class action has been pleaded in a manner that seeks to avoid Federal jurisdiction;

d. Whether the action was brought in a forum with a distinct nexus with the class members, the alleged harm, or the defendants;

e. Whether the number of citizens of the State in which the action was originally filed in all proposed plaintiff classes in the aggregate is substantially larger than the number of citizens from any other State, and the citizenship of the other members of the proposed class is dispersed among a substantial number of States; and

f. Whether, during the 3 year period preceding the filing of that class action, 1 or more other class actions asserting the same or similar claims on behalf of the same or other persons have been filed

xi. When a District Court Must Decline to Exercise Diversity Jurisdiction over a Class: 1332(d)(4)
1. A district court shall decline to exercise jurisdiction over a class action in which – 

a. greater than two thirds of the members of all proposed plaintiff classes in the aggregate are citizens of the State in which the action was originally filed;

b. At least one defendant is a defendant

i. From whom significant relief is sought by members of the plaintiff class

ii. Whose alleged conduct forms a significant basis for the claims asserted by the proposed plaintiff class; and

iii. Who is a citizen of the State in which the action was originally filed; and

c. Principle injuries resulting from the alleged conduct or any related conduct of each defendant were incurred in the State in which the action was originally filed; and

d. During the three year period preceding the filing of that class action, no other class action has been filed asserting the same or similar factual allegations against any of the defendants on behalf of the same or other persons; or

e. Two thirds ore more of the members of all proposed plaintiff classes in the aggregate, and the primary defendants, are citizens of the State in which the action was originally filed

xii. Class Actions and Supplemental Jurisdiction
1. Zahn v. International Paper Co. (1973): In Zahn, four owners of Vermont lakefront property brought a diversity action on behalf of themselves and a class of 200 other lakefront property owners seeking damages from a New York corporation they alleged polluted the waters of Lake Champlain and damaged the value and utility of surrounding property.  The United States Supreme Court held that only those members of the proposed class who individually met the required amount in controversy could be members of the class.

2. Exxon Mobil Corp. v. Allapattah Services Inc.; Maria Del Rosario Ortega v. Star-Kist Foods, Inc. (2005):  In the consolidated cases involving Allapattah and Star-Kist Foods, the United States Supreme Court held that where one named plaintiff in a class action meets the amount in controversy required to bring suit in a federal court based on diversity, that 1367 authorizes jurisdiction over the claims of the other members of the class, even if those claims do not independently meet the required amount in controversy.

XI. DISCOVERY

a. Code Systems v. Federal Rules: The scope of discovery under the code systems is more limited than the scope of discovery under the Federal Rules. Under the code system, discovery is constrained to information and data that would be admissible at trial.  Under the federal rules, information that is or may be inadmissible at trial is discoverable if it is reasonably believed that it will lead to evidence that will be admissible at trial (26(b)(1))  Both systems protect privileged information from discovery; if information is privileged it is sacrosanct and trumps the need for discovery.

b. Rationale for discovery

i. All parties should have access to all relevant information in order to assure that cases are resolved on their merits.

ii. Discovery is supposed to allow parties to realistically evaluate their cases.  This enables litigants to make realistic appraisals for settlements.

iii. Discovery was understood to further the objectives of the summary judgment motion (Rule 56), which allows cases to be resolved short of trial.

c. Tools for Discovery under the Federal Rules

i. General (automatic) Discovery: Rule 26

1. Applies to parties and non parties to the action

2. Can obtain any information not privileged or protected from discovery

ii. Oral (Rule 27 – Before Action and Rule 30 – Upon Institution of Action) or Written Depositions (Rule 31)

1. The best way to get information is to depose someone because this gives you a clear indication of what the person who you are deposing will be like at trial.  The main argument against using depositions is their high cost.  A deposition should not be longer than 7 hours and should be performed in 1 day

2. You only get 10 depositions and if you need more you have to ask the judge for permission, which is usually granted in a complex case in which hundreds of depositions may be taken. 

iii. Written Interrogatories: Rule 33

1. Interrogatories are limited to 25 questions, but if you ask the judge for more permission will usually be granted.  Interrogatories are inexpensive and they transfer the work burden to your opponent.

iv. Production of Documents or Things: Rule 34

1. Only applies to parties

v. Physical and Mental Examinations (Rule 35)

1. Physical and mental examinations may only be performed on parties to a controversy.  Some discovery tools may be used to get information from anyone relevant to a dispute who is not necessarily a party but because of the invasive nature of a physical or invasive medical exam it is limited to parties.  In order to perform a physical or mental examination the physical or mental state of the person to be examined must be in controversy

vi. Subpoena (Rule 45)

1. A subpoena can command the person to whom it is directed to appear and give testimony; or be deposed; or produce and permit inspection of documents.  However, a subpoena may only be served within the district of the court by which it is issued or up to 100 miles outside the district

2. On timely motion, the court by which the subpoena was issued shall quash or modify the subpoena if it:

a. Fails to allow reasonable time for compliance

b. Requires a person, not a party or officer of a party, to travel to a place more than 100 miles from where that person resides, is employed, or regularly transacts business in person

c. Requires the disclosure of privileged or protected information 

d. Subjects a person to undue burden

e. Requires disclosure of a trade secret

f. Requires disclosure of an unretained expert’s opinion

g. Requires a person, not a party or officer of a party, to incur substantial expense to travel more than 100 miles to attend trial, unless duly compensated

d. Scope of Discovery under the Federal Rules

i. For good cause the court can order discovery of any matter relevant to the subject matter of the action.  “Relevant” information does not have to be admissible at trial, it just has to be reasonably calculated to lead to the discovery of admissible evidence (Rule 26(b)(1)).

ii. The district judge has broad discretion to issue a protective order to avoid the use of discovery for an ulterior motive (such as to destroy a competitor) and avoid improper use of the discovery process

e. Key Provisions of Federal Rules of Discovery 

i. Rule 26(a)(1): Initial Disclosures
1. Except in categories of proceedings specified in Rule 26(a)(1)(E), or to the extent otherwise stipulated or directed by order, a party shall, without awaiting a discovery request, provide to other parties;

a. The name and, if know, the address and telephone number of each individual likely to have discoverable information that the disclosing party may use to support its claims or defenses, unless solely for impeachment, identifying the subjects of the information

b. A copy of, or a description by category and location of, all documents, data compilations, and tangible things in the possession, custody, or control of the party and that the disclosing party may use to support its claims or defenses, unless solely for impeachment

c. A computation of any category of damages claimed by the disclosing party

d. Any insurance agreement under which any person carrying on an insurance business may be liable to satisfy all or part of a judgment which may be entered in the action or to indemnify or reimburse for payments made to satisfy the judgment

ii. Rule 26(a)(2) Expert Testimony
1. In addition to the disclosures required by paragraph (1), a party shall disclose to other parties the identity of any person who may be used at trial to present evidence

iii. Rule 26(a)(3) Pretrial Disclosures
1. In addition to disclosures required by subsections (1) and (2), a party must provide to the other parties the following information regarding the evidence that it may present at trial other than solely for impeachment:

a. The name and, if not previously provided, the address and telephone number of each witness, separately identifying those whom the party expects to present and those whom the party may call if the need arises

b. The designation of those witnesses whose testimony is expected to be presented by means of deposition and, if not taken stenographically, a transcript of the pertinent portions of the deposition testimony; and

c. An appropriate identification of each document or other exhibit, including summaries of other evidence, separately identifying those which the party expects to offer and those which the party may offer if the need arises

iv. Rule 26(a)(5) Methods to Discover Additional Matter
1. Parties may obtain discovery by one or more of the following methods: depositions upon oral examination or written questions; written interrogatories; production of documents or things or permission to enter upon land or other property for inspection and other purposes; physical and mental examinations and requests for admission

v. Rule 26(b)(1) Scope and Limits in General
1. In General.  Parties may obtain discovery regarding any matter, not privileged, that is relevant to the claim or defense of any party, including the existence, description, nature, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of any discoverable matter.  For good cause, the court may order discovery of any matter relevant to the subject matter involved in the action.  Relevant information need not be admissible at the trial if the discovery appears reasonably calculated to lead to the discovery of admissible evidence

vi. Rule 26(b)(2) Limitations
1. By order, the court may alter the limits in these rules on the number of depositions and interrogatories or the length of depositions.  The frequency and extent of use of the discovery methods otherwise permitted shall be limited by the court if it determines that: (i) the discovery sought is unreasonably cumulative or duplicative, or is obtainable from some other source that is more convenient, less burdensome, or less expensive; (ii) the party seeking discovery has had ample opportunity by discovery in the action to obtain the information sought; or (iii) the burden or expense of the proposed discovery outweighs its likely benefit, taking into account the needs of the case, the amount in controversy, the parties’ resources, the importance of the issues at stake and the importance of the proposed discovery in resolving the issues.  The court may act on its own initiative after reasonable notice or pursuant to a motion under subdivision (c).

2. Cable Electric Products, Inc. v. Genmark, Inc. (District Ct. of CA, 1984): The court granted summary judgment to the defendant in an unfair competition action brought by the manufacturer of a light-sensitive “night light.” It rejected the plaintiff’s request that the court not rule on the motion until it had the opportunity to complete discovery in the marketplace as a result of alleged similarities in labeling and packaging the products, since the court thought the possibility was “vanishingly small” that the plaintiff could uncover such evidence

a. This case raises the question of to what extent, if at all, the court’s assessment of the likelihood of the party prevailing on the merits should enter into a decision about the scope of discovery

b. Note that 26(b)(2) had not been enacted when this case was decided.  Had this provision of the rule been in effect, the decision might have been made based on the fact that the burden and expense of the proposed discovery outweighed its benefit

vii. Rule 26(b)(3) Trial Preparations – Work Product Doctrine Codified  

1. In ordering discovery the court shall protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation.

2. Codifies Hickman v. Taylor
3. Provides a “qualified immunity”

viii. Rule 26(b)(4) Trial Preparations – Experts
1. A party may depose any person who has been identified as an expert whose opinions may be presented at trial

ix. Rule 26(b)(5) Claims of Privilege or Protection of Trial Preparation Materials
1. When a party withholds information otherwise discoverable by claiming that it is privileged or subject to protection as trial preparation material, the party shall make the claim expressly and shall describe the nature of the documents, communications, or things not produced or disclosed in a manner that, without revealing information itself privileged or protected, will enable other parties to asses the applicability of the privilege or protection

x. 26(c) Protective Orders
1. Upon motion by a party or by the person from whom discovery is sought, accompanied by a certificate that the movant in good faith has conferred or attempted to confer with other affected parties in an effort to resolve the dispute without court action, and for good cause shown, the court may make any order which justice requires to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense, including one or more of the following: (1) that the disclosure or discovery not be had (2) that the disclosure or discovery may be had only on specified terms and conditions, including a designation of time and place (3) that the discovery may be had only by a method of discovery other than that selected by the party seeking discovery (4) that certain matters not be inquired into or that the scope of the disclosure of discovery be limited to certain matters (5) that discovery be conducted with no one present except persons designated by the court (6) that a deposition after being sealed be opened only by order of the court (7) that a trade secret or other confidential research, development, or commercial information not be revealed or be revealed only in a designated way (8) that the parties simultaneously file specified documents or information enclosed in sealed envelopes to be opened as directed by the court

2. Rule 26(c) gives the judge a lot of discretion to control the discovery process

3. Seattle Times Co. v. Rhinehart (1984): Rhinehart was the leader of a religious group called the Aquarian Foundation.  The Seattle Times publishes several critical articles about the group.  Rhinehart and the Aquarian Foundation brought suit for defamation and invasion of privacy.  Pursuant to state discovery rules, modeled on the federal rules, the court ordered Rhinehart to produce a list of the foundation’s donors and members.  The court also issued a protective order prohibiting the defendant from publishing the information or using it in any manner except to prepare for the trial.  Both sides appealed.  The Washington Supreme Court affirmed the orders.  The US Supreme Court granted certiorari, affirming the judgment of the lower courts, and finding that the discretion to grant protective orders necessary given the liberal discovery rules

a. Note that this is one of the only cases ever decided by the Supreme Court that smacks of a prior restraint on speech

xi. 27(a) Before Action
1. Petition.  A person who desires to perpetuate testimony regarding any matter that may be cognizable in any court of the US may file a verified petition in the US district court in the district of the residence of any expected adverse party.

f. Work Product Doctrine

i. Interviews, documents, and reports produced in anticipation of litigation are qualifiedly immune from discovery

ii. Work product is not a privilege; it is a recognition that we want each side of a controversy to do its own preparatory work

iii. Since the work product doctrine is not an unqualified privilege, there are situations in which the basic principle behind discovery of equal access to data can trump; if work product contains information the other party cannot get access to in any other way, the party may be granted access to it

iv. Within the work product doctrine, the impressions, strategies, and opinions is the most heavily protected; this information must be immune from discovery in order to protect the true immunity: attorney/client privilege

v. Hickman v. Taylor (1947):  In Hickman, the US Supreme Court stated the principle that any materials prepared in anticipation of litigation are qualifiedly immune from discovery.

1. It should be noted that both the trial court and the appellate level court sat en banc in this decision, which demonstrates how important these courts thought the issue was

2. Hickman is now codified in Rule 23(b)(3): Trial Preparations: Materials.  In ordering discovery the court shall protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation.

g. Physical Examinations

i. Rule 35(a) Physical and Mental Examination of Persons: Order for Examination.  When the mental or physical condition of a party or of a person in the custody or under the legal control of a party, is in controversy, the court in which the action is pending may order the party to submit to a physical or mental examination by a suitably licensed or certified examiner or to produce for examination the person in the party’s custody or legal control.  The order may be made only on motion for good cause shown and upon notice to the person to be examined and to all parties and shall specify the time, place, manner, conditions, and scope of the examination and the person or persons by whom it is to be made.

1. Applies to both plaintiffs and defendants

ii. Distinguishing Characteristics of Rule 35
1. The relevance must be in controversy

2. Motion must be made on good cause

3. The other discovery devices work without a motion

4. This rule only works with regard to parties; you can take a deposition from anyone and get documents from anyone but the physical examination rule only applies to parties

a. For example, you cannot get a physical examination of a witness, no matter how critical the testimony of the witness may be

iii. Schlagenhauf v. Holder (1964):  A physical examination was sought of a bus driver of a Greyhound Bus.  The US Supreme Court held that Rule 35 applies to both plaintiffs and defendants and the person who will be subjected to the examination must be a party to the case.  Further, the court held that in order to compel an individual to submit to a physical or mental examination, an affirmative showing must be made that the mental and physical condition are in controversy and that there is good cause for the examination

iv. Sibbach v. Wilson & Co. (1941): In this case, the US Supreme Court upheld the Illinois district court’s order that a plaintiff submit to a physical examination under Rule 35, even though Illinois forbid compulsory examinations.

v. 26(a) - Mandatory Disclosures: Some information must be automatically disclosed without a motion from the adverse party.  Until the disclosure obligations have been met, the case will no proceed to discovery.  The mandatory disclosure provision is squared with the adversary system because most would say that both parties would ask for this information anyway, therefore it just speeds the discovery process.  However, 26(a) in combination with Rule 16 (judicial management), paints a picture of how we are modifying, qualifying and altering the adversary conception of litigation

XII. PRETRIAL MANAGEMENT AND ADJUDICATION

a. Summary Judgment: Rule 56

i. The core of the pretrial adjudication process is the motion for summary judgment.  The moving party is entitled to summary judgment when it can show that there is no genuine issue of material fact; the judge can decide the case as a matter of law.

ii. Heavy burden of persuasion on the moving party; the judge will draw all inferences in favor of the non-moving party in order to protect the trial and jury rights of that party and ensure there is not a premature entry of summary judgment.

iii. Lundeen v. Cordner (8th Cir. 1966): Joseph and plaintiff were married and had two children.  Joseph and plaintiff were divorced and he married again and had another child.  While Joseph and plaintiff were married he named his two children as beneficiaries of his life insurance policy.  Joseph died and plaintiff attempted to recover the life insurance on behalf of her children.  The insurer, Metropolitan, informed her there were adverse claims on the policy.  Joseph’s second wife and Northwestern, as Trustee under Joseph’s will, claimed Joseph had made a change in the beneficiaries in favor of his second wife, France, before his death.  Plaintiff brought suit against Metropolitan on behalf of her children.  Metropolitan interplead Northwestern using Rule 22 (this is defensive interpleader – Metropolitan wants to get this resolved in one suit).  France used Rule 24 to intervene based on the rule that if Cordoner did everything he could to change the beneficiaries then equity dictates that the policy will be treated as changed.  France was granted summary judgment.  Court of appeals affirmed the judgment of the lower court finding that it was “clear beyond any shadow of doubt that Mr. Cordoner…made a change in his insurance beneficiaries.”  The court also noted that it believed if the evidence were presented at trial it would entitle France to a directed verdict, and this validates the decision grant summary judgment and it found there was “absolutely no showing that a trial would produce any different or additional evidence.”

iv. Celotex Corp. v. Catrett (1986): The US Supreme Court reversed the judgment of the court of appeals, finding its position was “inconsistent with the standard for summary judgment set forth in Federal Rule 56(c)….[T]he plain language of Rule 56(c) mandates the entry of summary judgment, after adequate time for discovery and upon motion, against a party who fails to make a showing sufficient to establish the existence of an element essential to that party’s case, and on which that party will bear the burden of proof at trial.”  Rule 56(f) is sensitive to making sure summary judgment is not granted prematurely.  It is the movant’s burden to show there is no genuine issue of material fact, and once this occurs, there is a burden shift to the non moving party to push out of the summary judgment zone and show there is credible evidence to get to jury.  The case holds that the Rule does not require that the moving party produce evidence. 

v. Matsushita Electric Industrial Co. v. Zenith Radio Corp. (1986): The US Supreme Court found the grant of summary judgment was proper and asserted that the allegation of conspiracy by an entire industry for this length of time implausible.  Since Matsushita, the courts have been running with this like mad since 1986 and a district judge’s decision to decide a case on summary judgment based on his finding that the plaintiff’s case is implausible has been affirmed by courts of appeal.  The concept of implausibility which is slowly migrating back to the 12(b)(6) motion where a district judge can look at a complaint and declare it implausible and whether you think a claim for relief is implausible or not is really not what 12(b)(6) is about; it is not a question of whether you think the plaintiff can win on the merits, it’s about whether you think the plaintiff has stated a claim for relief

vi. Surowitz v. Hilton Hotels Corp. (1966): Surowitz was a Polish immigrant with limited English skills.  Her son-in-law was a graduate of Harvard Law School.  He helped her invest her money in Hilton Hotels.  Surowitz’s son-in-law became aware Hilton was involved in a fraudulent scheme and she agreed that a shareholder derivative suit could be filed in her name.  Before requiring the defendant to answer, the district court permitted the defendant to depose the petitioner.  The deposition showed she did not understand the complaint and the defendants moved to dismiss, arguing it was a sham lawsuit and Surowitz was not a proper plaintiff.  The US Supreme Court hold that it cannot construe Rule 23 as compelling courts to summarily dismiss, without any answer or argument at all, cases where grave charges of fraud are shown by the record to be based on reasonable beliefs growing out of careful investigation.  The basic purpose of the Federal Rules is to administer justice through fair trials, not through summary dismissals, as necessary as they may be on occasion.  The case was then remanded for a trial on the merits.

b. Rule 56(a) – Summary Judgment for Claimant

i. A party seeking to recover upon a claim, counterclaim, or cross-claim or to obtain a declaratory judgment may, at any time after the expiration of 20 days from the commencement of the action or after service of a motion for summary judgment by the adverse party, move with or without supporting affidavits for a summary judgment in the party’s favor upon all or any part thereof

c. Rule 56(a) – Summary Judgment for Defending Party

i. A party against whom a claim, counterclaim, or cross-claim is asserted or a declaratory judgment is sought may, at any time, move with or without supporting affidavits for a summary judgment in the party’s favor as to all or any part thereof

d. Rule 56(c) – Motions and Proceedings Thereon

i. The judgment sought shall be rendered forthwith if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law.  A summary judgment, interlocutory in character, may be rendered on the issue of liability alone although there is a genuine issue as to the amount of damages.

e. Rule 56(d) – Case Not Fully Adjudicated on Motion

i. If on motion under this rule judgment is not rendered upon the whole case or for all the relief asked and a trial is necessary, the court at hearing of the motion, by examining the pleadings and the evidence before it and by interrogating counsel, shall if practicable ascertain what material facts exist without substantial controversy and what material facts are actually and in good faith controverted.  It shall thereupon make an order specifying the facts that appear without substantial controversy, including the extent to which the amount of damages or other relief is not controversy, and directing such further proceedings in the action as are just.  Upon the trial of the action the facts so specified shall be deemed established, and the trial shall be conducted accordingly.

XIII. TRIAL

a. Right to a Trial by Jury

i. Amendment VII of the US Constitution

1. In Suits at common law, where the value in controversy shall exceed twenty dollar, the right of trial by jury shall be preserved, and no fact tried by a jury shall be otherwise re-examined in any Court of the United States, than according to the rules of the common law.

2. There are two clauses in the 7th Amendment: (1) The Granting or Preservation Clause and the (2) Reexamination Clause

ii. Note that the Seventh Amendment is not incorporated and is not applied to the states so states are free to follow federal precedent or reject it; states are not bound by the Seventh Amendment.

iii. States that do not follow federal precedent typically use a “center of gravity” approach to determine whether the main issues of the case are juries issues (law) or judge issues (equity)

iv. There is no constitutional right to a non jury trial

v. Rule 38(d): If there is a right to a trial by jury, either party may assert it, but if neither wishes to do so, a judge will try the facts as well as the law.  Even though  a jury trial is a constitutionally guaranteed right you have to assert it to exercise it

vi. Many businesses work around juries through contracts that contain arbitration clauses; major elements of American society are opting out of the civil jury trial system

1. Arbitration is no cheaper than trial

2. Arbitration is more unpredictable than trial, where the courts are bound by stare decisis

b. Role of the Jury

i. Juries are fact adjudicators; do not decide questions of law.  Juries provide citizenship participation in the litigation process

ii. The federal jury has a unanimity requirement but in many states there is no such requirement (This is arguably an Erie problem although most people would say the federal unanimity rule trumps under Byrd and Hanna.)

c. Clean Up Doctrine: Doctrine that allowed an equitable court, if it had jurisdiction, to issue legal or money damages that were incidental to the main clam before the court.  This doctrine applied before the law and equity court were merged
d. Equitable Predominance Test: A weighing of the issues to determine whether they are primarily equitable or primarily legal in deciding whether a jury trial right should be afforded
e. Beacon Theaters, Inc. v. Westover (195): Writing for the US Supreme Court, Justice Black held that as civil trial by jury for legal issues is a constitutionally guaranteed right, there should be a presumption in favor of protecting that right.  He wrote that for purely legal issues, there would be a trial by jury; for purely equitable issues, the case would be resolved by a judge; and for cases that involved claims in law and equity, such as the Beacon case, the legal issues, and issues that are common to law and equity, should go to a jury and the jury’s resolution should be binding on the judge.  Thus, Justice Black established that the jury trial right is determined by issues, not at a wholesale level.
f. Law v. Equity After Beacon
i. Cases that deal with solely equitable issues are not entitled to a jury

ii. Cases that deal with solely legal issues are entitled to a jury

iii. In cases that deal with both law and equity, the parties will be afforded a jury on the legal issues

g. Curtis v. Loether (1974): A white landlord refused to rent to a black family and they brought suit under Title VII of the Civil Rights Act.  The white landlord demanded a jury and the black family asserted that there was no right to a jury under the provision of the statute under which they sued.  Writing for a unanimous US Supreme Court, Justice Marshall held that where certain conditions are met, statutory rights carry the constitutional jury trial right.  The conditions established were: (1) the right created by Congress must be vindicated in a federal court; (2) the remedy provided by the substantive right must be one traditionally granted by juries in courts of law; and (3) the right created by the statute must be analogous to a right that existed in 1791.  In Curtis, the court held that the right involved was analogous to innkeeper’s liability, or some dignitary tort.  In practice, the third element of the standard established in Curtis has not been a difficult hurdle to achieve.
i. Note that although Marshall finds that it is “clear” that the 7th Amendment provides a jury right here, but he does not cite anything because in fact, it is not clear that the 7th Amendment controls in this case.

ii. Curtis ends any notion that the 7th Amendment is wholly historical; it applies to and encompasses new and evolving rights

h. Bifurcation

i. A judge is permitted to separate cases into issues that will be tried separately.  For example, a judge can bifurcate a case so that there is a jury trial on liability and then, if there is a finding of liability, there is a jury trial on damages

i. Consolidation and Separation under the Federal Rules

i. A federal judge has the authority to consolidate or separate claims under Rule 42

ii. Rule 42(a): Consolidation – When actions involving a common question of law or fact are pending before the court, it may order a joint hearing or trial of any or all the matters in issue in the actions; it may order all the actions consolidated; and it may make such orders concerning proceedings therein as may tend to avoid unnecessary costs or delay.

iii. Rule 42(b): Separate Trials – The court, in furtherance of convenience or to avoid prejudice, or when separate trials will be conducive to expedition and economy, may order a separate trial of any claim, cross-claim, counterclaim, or third party claim, or of any separate issue or of any number of claims, cross-claims, counterclaims, third party claims, or issues, always preserving inviolate the right of trial by jury as declared by the Seventh Amendment to the Constitution or as given by a statute of the US

XIV. POST TRIAL MOTIONS

a. Purpose of Post Trial Motions

i. The purpose of post trial motions is to test the validity of the trial

b. Motion for a New Trial: Rule 59

i. The trial is complete, the jury has spoken but the loser makes a new trial motion

ii. The federal rule says it must be made within 10 days

iii. It is a cleansing motion; a prophylactic motion

iv. Judge is asking if something went wrong beyond harmless error and if something went wrong beyond harmless error there’s a lets do it again motion

v. What Could Go Wrong:

1. The judge made a mistake in the charge

2. The judge could have made a mistake in admitting or excluding something

3. The lawyers made a mistake – brought in irrelevancies catering to bias or prejudice, one of them brought in the banned use of the words “insurance policy”

4. The jury might have made a mistake – the jury is supposed to decide the case based on in-court testimony; it cannot decide a case based on a juror’s testimony.  Jurors are not allowed to have special knowledge.  The decision must rest on information presented in court subject to cross examination.  The jury cannot look at an accident scene; that is jury misconduct.  Cannot abdicate their duty by simply adding up the amount they think the plaintiff should get and dividing by 12

vi. Rule 59(a) – Grounds: A new trial may be granted to all or any of the parties and on all or part of the issues (1) in an action in which there has been a trial by jury, for any of the reasons for which new trials have been heretofore granted in actions at law; and (2) in an action tried without a jury, for any of the reasons for which rehearings have heretofore been granted in suits in equity.  On a motion for a new trial in an action tried without a jury, the court may open the judgment if one has been entered, take additional testimony, amend filings of fact and conclusions of law or make new findings and conclusions, and direct the entry of a new judgment

vii. Rule 59(b) – Time for Motion: A motion for a new trial shall be filed no later than 10 days after the entry of the judgment

viii. Rule 59(c) – Time for Serving Affidavits: When a motion for a new trial is based upon affidavits they shall be filed with the motion.  The opposing party has 10 days after service to file opposing affidavits, but that period may be extended for up to 20 days, either by the court for good cause or by the parties’ written stipulation.  The court may permit reply affidavits.

ix. Rule 59(d) – On Initiative of the Court: No later than 10 days after entry of judgment, the court, on its own, may order a new trial, for any reason that would justify granting one on a party’s motion.  After giving the parties notice and an opportunity to be heard, the court may grant a timely motion for a new trial for a reason not stated in the motion.  When granting a new trial on its own initiative or for a reason not stated in the motion, the court shall specify the grounds in its order

x. Rule 59(e) – Motion to Alter of Amend a Judgment – A motion to alter or amend a judgment shall be filed no later than 10 days after entry of the judgment

xi. Partial New Trial
1. Judges are permitted to grant a partial new trial

xii. Conditional New Trial
1. Additur: If additional damages are granted where they are found by the judge to be grossly insufficient, a motion for a new trial will be denied

2. Remitur: If damages are reduced where they are found to be grossly excessive, a motion for a new trial will be denied

a. The federal courts have held remitter to be permissible but have struck down the practice of additur because it was unknown at common law and therefore found to be an impermissible change in jury trial practice

XV. APPEAL

a. Final Judgment

i. In the federal court system you can only appeal from a final judgment

ii. However, there are several safety valves on the requirement that there be a final judgment before appeal

1. In a case involving multiple claims or multiple parties, Federal Rule 54 allows an interlocutory appeal.

2. Extraordinary Writ or Mandamus or Prohibition: A request that an appellate court demand or mandate that the trial judge do something or a request to prohibit the trial judge from doing something

3. Collateral Order Doctrine – Review of an issue that is collateral to the main issues or merits of the case.

4. 1292(a) – Whenever the district judge grants an injunction or refuses to grant an injunction or modifies an injunction, there can be interlocutory review.

b. Interlocutory Appeals

i. Where appeal of non-final judgments is permitted, it is called interlocutory appeal

ii. An interlocutory appeal permits you to take matters that arise and are decided during the course of the case up on appeal.

XVI. FORMER ADJUDICATION

a. Preclusion

i. Once a judgment has been made and damages have been paid, it does not matter how sure you are that the judgment is wrong.  Preclusion locks the parties

b. 4 Rules of Preclusion

i. You can only present a claim once

ii. Once you have adjudicated an issue, either legal or factual, you cannot seek to have it re-determined, even if it becomes apparent it is demonstrably wrong

iii. To be precluded you must have been a party to the action

iv. Preclusion is a defense that must be raised early or it is waived; the law disfavors preclusion because of the potential for injustice

c. Claim Preclusion (Res Judicata)

i. Res Judicata: A thing adjudicated

ii. The broader the definition of the claim, the more that must be brought up in the first proceeding.  The more narrowly the issue is defined, the more likely it is that there could be a second proceeding

iii. If the facts needed to prove each claim are they same, they should be treated as a single claim

iv. In modern law, res judicata = transaction or occurrence

v. Res judicata has grown tremendously and poses a significant risk to litigants

d. Issue Preclusion (Collateral Estoppel)

i. Bars re-adjudication of a particular issue

ii. Deals with those issues actually litigated, necessarily decided

iii. Can be binding on non-parties when:

1. The party could have easily joined the original action and didn’t

2. The party was given a full and fair opportunity to litigate in the first action

3. The party was able to foresee the first action

iv. A defendant can invoke collateral estoppel to prevent a plaintiff from establishing a fact she was unable to establish in a prior suit

e. Stare Decisis

i. Once an adjudication is made about an issue before a court, that decision is entitled to presumptive validity in future cases.  The goal of stare decisis is to provide predictability, consistency, stability, and validity to court decisions

XVII. POLICY CONSIDERATIONS

a. The Adversary System

i. The central feature of the adversarial system of justice is the reliance on the private parties to the dispute to begin the suit, shape the issues, and produce evidence

ii. Notion that individual litigants should have autonomy in shaping lawsuits and moving claims to resolution

iii. Idea that a truer decision is reached as a result of a contest directed by interested parties

iv. The interested parties should bear the burden of the time, energy and costs to resolve the dispute

v. The judicial process deals with actual controversies between real parties and also helps to express abstract values for society

b. Tests of a Good System of Procedure

i. It must lead to the just and efficient determination of legal controversies

ii. Participation Principle

1. Requires that the arrangements for the resolution of civil disputes be structured to provide each interested party with a right to adequate participation

iii. The Accuracy Principle

1. Requires that the arrangement for the resolution of disputes be structured to maximize the chances of achieving the legally correct outcome in each proceeding

iv. Conflict Resolution Model

1. Sees the system as primarily a method of achieving peaceful settlement of private disputes

v. Behavior Modification Model

1. Sees the courts as a way of altering behavior by imposing costs on a person or organization

c. Class Actions

i. Benefits of Class Actions

1. Increases access to the courts for people with small claims

2. Can serve to hold power to account and deter companies from defrauding a lot of people of small amounts of money

3. Can be tools for social change, especially the injunctive form of class action

4. Can provide efficiency and economy to resolution of large disputes

5. Strength in numbers

6. There is a social value to the deterrence effect of class actions

7. Class actions can be applied to a wide variety of substantive areas

8. Allows our courts to be open to more people

9. Class actions can provide disgorgement of ill-gotten gains

10. In the modern procedural system the objective is to try like things together, so if class members really are “peas in a pod” it is not systematically efficient to have them proceed one by one

11. The Holocaust Cases

a. The Swiss Bank Cases

b. The German Wartime Industry Cases

ii. Negative Aspects to Class Actions

1. There can be overreaching by lawyers

2. Lawyers may not be fighting for their clients; they may be fighting for their fees.  This goes hand in hand with the accusation that class actions are “lawyer cases” and there is no true plaintiff

3. Make not adequately take differences of the class members into account

4. Can put too much risk on a company or industry

5. There can be ethical issues associated with contingent fees and being over-inclusive in defining the class in the hope of a higher contingent fee award

6. In many class actions, the percentage of people who actually receive compensation is comparatively low because even the best attempt at notice leaves a lot to be desired; or because the compensation rate is so low it does not pull people in; or because even if the class wins, it has to pay the lawyer or lawyers a large fee

7. There are no real clients

8. Class Actions increase instances of litigation because if these actions had to be brought individually they probably would never be brought

9. Class actions can force corporations to settle regardless of whether they think the claims will hold up to litigation to avoid negative exposure and the risk of having to reveal valuable R&D or other private information in the discovery process and when you settle you never know if there really was the alleged wrong

d. Federal Discovery System

i. Benefits of the Federal Discovery System

1. Afford equal access to all relevant information to both parties

2. Avoid surprise

3. Allow for fair, just adjudication on the merits

4. Allows plaintiffs to access information that would otherwise be solely within the defendant’s knowledge that he might not want to reveal

5. Encourage settlement

6. Preserve information

7. Provide for fact revelation and issue formulation

ii. Criticisms of the Federal Discovery System

1. Not cost effective

2. There is hyperactivity in the process and overuse and abuse

3. Plaintiff’s lawyers accuse defense lawyers of stonewalling through drawing out the discovery system because plaintiff’s lawyers operate on a contingent fee and defendants are paid by the hour and can afford to continue the discovery process indefinitely

4. Defense lawyers accuse plaintiff’s lawyers of using the discovery system to come in and “fish around” to find a case when they really don’t have one

5. Can be used to sabotage a competitor and force trade secrets to be revealed

6. Issue of whether we should allow the physical examination of an individual as part of the discovery process, or whether this is too great an invasion of bodily integrity and privacy

7. The economics work quite differently on different sides of the “v” therefore discovery is an economic sinkhole for plaintiffs’ lawyers and a profit center for defendants’ lawyers.  Also, defendants may have an incentive to draw out discovery

8. Allegation that discovery has created incivility in the professions

e. Bell Atlantic Corp. et al. v. Twombly et al. (Pending before the US Supreme Court)
i. Question Presented: Whether a complaint states a claim under Section 1 of the Sherman Act, 15 U.S.C.  1, if it alleges that the defendants engaged in parallel conduct and adds a bald assertion that the defendants were participants in a "conspiracy," without any allegations that, if later proved true, would establish the existence of a conspiracy under the applicable legal standard

ii. Facts: Plaintiff, Twombly, brought a class action antitrust suit against local telephone and internet providers (Bell Atlantic) alleging the defendants had agreed not to compete with each other and conspired to prevent the entry of competitors within their respective territories. The case is a securities conspiracy case, which means the facts are within the defendant’s knowledge.  The District Court granted Bell Atlantic’s 12(b)(6) motion to dismiss on the grounds that Twombly’s complaint failed to include a factual allegation that would “tend to exclude” independent self-interest as an explanation for defendants’ parallel conduct.  On appeal, the Second Circuit reversed and remanded on the grounds that a heightened pleading standard does not apply in the context of antitrust litigation (Conley, Leatherman, Swierkiewicz). Bell Atlantic argues that application of the “tend to exclude” standard is necessary to filter frivolous lawsuits.  Twombly responds that the “tend to exclude” standard is contrary to the pleading requirements under the Federal Rules of Civil Procedure and would unfairly block meritorious antitrust suits.  The defendants currently control over ninety percent of the local telephone and high speed internet market and have monopolistic control over their respective geographic regions
iii. Specific Allegations: Twombly’s complaint alleges that the defendants maintained their regional monopolies by 1) agreeing not to compete with each other and 2) agreeing to prevent “Competitive Local Exchange Carriers” (CLECs) from competing successfully.  Twombly’s primary argument is that a lack of competition within a geographic region “would be anomalous in the absence of an agreement … not to compete.” Twombly asserts that because the territories served by a specific ILEC sometimes completely surround the territory serviced by a different ILEC, “the defendants’ collective failure to move into adjacent local phone service markets … is highly suspicious.”
iv. Competing Interests: The Supreme Court must find the appropriate balance between two competing interests: 1) the need to filter frivolous lawsuits and 2) the desire to allow anti-trust plaintiffs with meritorious claims to obtain factual evidence through discovery.  Need for private enforcement due to under deterrence?
v. Conclusion: Bell Atlantic argues that the “tend to exclude” standard should apply because a pleading of conspiracy requires factual allegations that directly or through reasonable inference demonstrate that the defendants conspired. Bell Atlantic further contends that the 2nd Circuit’s plausibility standard will allow complaints containing mere allegations of “parallel conduct” to survive a motion to dismiss. Consequently, defendants will be exposed to “blackmail lawsuits,” “fishing expeditions” and other frivolous litigation. Twombly asserts that Bell Atlantic mischaracterizes the 2nd Circuit’s plausibility standard and argues that application of the “tend to exclude” standard would be contrary to established law. Application of the “tend to exclude” standard would block meritorious lawsuits and effectively prevent private enforcement of antitrust laws. Twombly’s argument is more consistent with pleading requirements under the Federal Rules of Civil Procedure and Conley’s “fair notice” requirement. We will wait and see if the Supreme Court changes the course of over 50 years of established pleading doctrine.   Note also that the plaintiff’s proposed, as they did to the district court a phased discovery process.  See also: Poller v. CBS
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