EXAM DAY REMINDERS

· Spend five minutes looking at entire test.

· CAREFULLY READ fact-pattern TWICE.  Love the facts.

· OUTLINE and ORGANIZE answers (one at a time).
· Use abbreviations.
· IRAC & Ping Pong: P will argues x, D will argues y, P will say z in the alternative.
PERSONAL JURISDICTION


Pennoyer, Pawloski, Miliken, Int’l Shoe, R4k, 14AM, 

Throat-clearing.
I. Is the person a resident of the forum state? (Pennoyer, Miliken v. Meyer)

II. Was the person served within the forum state? (Burnham)

III. Did this person consent to jurisdiction [via contract, appearing in court not specially, or failing to contest it]?  (Bremen, Carnival Cruise)
Int’l Shoe Test: If no to all questions, determine whether GJ or SJ can be found using “minimum contacts”

IV. Authority: PJ available under state long arm OR federal statute? (4(k)/14AM or 5AM)

a. If gap between statute and “to the max,” able to attach D’s property for quasi in rem juris? (Shaffer)

V. Due Process: does PJ conform under either 14AM or 5AM?  (5AM -> nationwide contacts)

a. General jurisdiction

i. Substantial, continuous and systematic contacts? (Int’l Shoe)

1. “At home” in the jurisdiction? (Perkins, Heli, the “Ringo Starr” case)

ii. Reasonableness (not always considered; just say “If court found…”)

b. Specific jurisdiction
i. Minimum contacts (Int’l Shoe, “trad. notions fair play & subst. justice,” or “quality & nature”)

ii. Reasonableness (Asahi 5-factor test)

1. Defendant’s interest in forum, [relative cost to D?]

2. Forum state’s interest, [P a citizen?]

3. Plaintiff’s interest in forum [relative cost to P?]

4. Orderly administration of judicial business, [efficiency? Evidence?]

5. Furthering substantive social policies of several states [shared social policy]  

VI. Cases on Contacts

a. Favoring jurisdiction:

i. A single contact may justify jurisdiction, depending on quality and nature, i.e. tort, contract is “umbrella” of contacts (Gray, McGee, BK cf. World-Wide, Asahi)

ii. Plaintiff’s contacts with forum may “enhance” jurisdiction, i.e. conduct by D from without aimed at P within forum state may constitue contacts if it creates “effects” within state (Calder cf. Schwarzenegger)

1. BUT generally P’s, T’s contacts don’t matter (Hanson, World-Wide, Keeton)

iii. D purposefully availed himself of benefit of forum state’s laws or market, could foresee being haled into court there (Gray, McGee, BK cf. Hanson, World-Wide)

iv. D purposefully directed conduct in state through “stream of commerce plus,” i.e. marketing, distributing, etc (Asahi)

v. D benefited from protection of state services, laws during unrelated visit to state (Burnham, Brennan op)

vi. Claim relates to the contact but does not arise out of it (Heli, Brennan)

b. Against jurisdiction:

i. Contacts are “stale,” from childhood or past life (Kulko)

ii. Contacts resulted from “unilateral acts of third party” (Hanson, World-Wide)

iii. “Center of gravity,” or having convenient forum not enough w/o contacts (Hanson)

iv. Type of contact alleged would lead to universal jurisdiction (Green, Pebble Beach, World-Wide)

v. Contacts relate to domestic partnership rather than commercial (Kulko)

VI. Technological contacts

a. Is D clearly doing business over the internet through an active website? (contact) (Zippo)

i. Is merely providing information, through a passive website? 

ii. Or is it somewhere in between? (maybe)

b. Is the information establish a contact, and lead to business being developed? i.e. phone number, email address?  What is the website’s purpose? (if to attract business, and does so, contact) (TMac’s view)

NOTICE AND OPPORTUNITY TO BE HEARD
    R4, Mullane, Aguchak, Dusenberry, Flowers; Doehr, Fuentes, Mitchell, Di-Chem

I. Notice 

a. Is notice “reasonably calculated” under all the circumstances to give notice of the suit and afford an opportunity to be heard, from sender’s ex ante perspective? (Mullane)

b. Does it reasonably convey required information, including parties rights in litigation and methods available for response (Mullane, Aguchak)?

c. Does it afford a reasonable time for party to appear? (Mullane)

d. Is sender aware that notice did not reach recipient? If so, did she take additional steps? (Jones v. Flowers)

e. NOTES:

i. Certified mail will generally pass test, heroic efforts not req’d (Dusenberry), but always want “belt and suspenders” by doing email, fax, mail 

ii. Service by publication only accepted as additional step after others have been taken (Mullane)

iii. Service upon an agent designated in a contractual clause is sufficient if that agent passes notice on to principal (Nat’l Equipment v. Szukhent)

II. Opportunity to Be Heard

a. If party is subject to prejudgment seizure without notice, constitutionality determined by Mathews v. Eldridge balancing test:

i. What’s extent of D’s affected interests?

ii. What’s risk of erroneous deprivation against safeguards preventing it? 

1. Affidavit? Judge-clerk? Immediate hearing? Size of deprivation? Bond requirement? 
Probable Cause?

iii. What’s the public (gov’t) interest and plaintiff’s interest in having seizure prejudgment?

b. NOTES.

i. CT v. Doehr, lien against house for fist-fight not constitutional b/c of high risk of err. depriv.

ii. Mitchell (LA statute OK, judge, immediate post-seizure, bond requirement, documentation of debt),
Di-Chem, Shevin, Doehr (Not OK, attachment of funds w. bond, hearing but unsworn statement, etc)

SMJ

Art III, 1331, Mottley, Wellworks, Smith, Grabel, Merrell Dow, Empire Healthchoice

I. State v. Federal SMJ

a. Parties cannot waive a defect in federal SMJ, must have a showing in the record (Capron v. Van Norden)

b. State supreme courts presumed to have jurisdiction over a claim (courts of unlimited jurisdiction) unless so proscribed by federal / state law (Lacks v. Lacks)

II. SMJ: “Arising Under” Jurisdiction: the Federal Question

a. Constitutional Test: Does question presented include an “ingredient” that “arises under” Art III, §2 (statutes, treaties, etc)? (Art III, §2, Osborn)

b. Statutory Test: Does the complaint allege elements of a federal cause of action, or provide embedded federal question within state law claim? (§1331)

i. “Well-pleaded complaint:” Has P pleaded elements to state a federal cause of action on the face of his complaint?  (Louisville & Nashville R. Co. v. Mottley and American Wellworks Co. v. Layne)

1. D’s pleaded defenses don’t count (Mottley), counterclaims (Vornado)

2. Nor “artful” pleading, i.e. declaratory judgment in district court that there’s no breach of contract (Skelly Oil)

ii. EXCEPTION: if not on face of well-pleaded complaint, is there an embedded federal question inside of a state law claim that is: (Smith v. Kansas City and Grable v. Darue)

1. Substantial (serious fed. policy interest, private rt.) (Smith, Clearfield)

2. Contested (meaning in dispute v. merely illustrative piece of evidence)

3. Necessary element of well-pleaded complaint

4. Won’t disrupt federal-state workload (frequent claim? Fact intensive?) (Grable, cf. Empire Healthchoice v. McVeigh)

iii. If the federal statute does not create private cause of action, points to lack of substantiality. (Merrell Dow)

1. Federal right of action is sufficient but not necessary to fed. quest.

c. Is the question presented governed by federal common law? (see below)

III. SMJ: Diversity Jurisdiction 

§1332, Strawbridge, Mas, Giamatti, Caterpillar/Grupo, Ben-Hur
a. Complete Diversity: is any plaintiff from the same state as any defendant? (1332a, Strawbridge)

i. Is each party a (i) citizen of different states and (ii) the United States? (Dred Scott)

1. Residence (true, fixed and permanent home) = (1) domicile and (2) intent to remain.

a. must establish new domicile to change old one (Mas v. Perry)

b. How long does person intend to remain? Indefinite v. definite?

2. Corporations are citizens of both 1) state of incorporation and 
2) principal place of business (nerve-center v. operating assets) (1332c1)

a. All other partnerships, ass’ns have residence in state of members

ii. Alienage: Is one party an alien (citizen of a different country)?

1. Alien v. Alien may NOT be to obtain diversity (“between citizen and alien” 1332a)

2. Aliens who are permanent residents are considered citizens of the states in which they live -> NOT U.S. citizens (deeming provision, 1332)

3. Dual citizens are NOT aliens for purposes of diversity (are U.S. citizens)

iii. Nominal Party: Were any parties fraudulently joined? (“nominal” parties, Rose v. Giamatti)

iv. Changing Citizenship: Did any party change citizenship during course of litigation?

1. If nondiverse party dismissed prior to judgment, OK (Caterpillar)

2. Nondiverse party cannot amend citizenship to maintain suit (Grupo DF)

v. Class Action: are the named parties completely diverse? (Ben-Hur v. Cauble)

b. AIC: Does the ex ante value of the claim exceed $75,000? (1332a)

i. P may say “damages in excess of $25k,” up to D to prove they wouldn’t meet $75k “to a legal certainty.”  [note: P can disclaim damages in excess in complaint, potentially amend]

ii. Aggregation: 

1. Single π can aggregate all claims against single ∆.

2. Multiple π can only aggregate claims when share “common and undivided interest,” (cannot for “separate and distinct” claims)

3. Single π can aggregate against multi ∆ only when jointly liable

iii. Injunction: valued by (1) worth to P, (2) worth to person invoking diversity, (3) either

c. If you can’t get federal SMJ, state courts have unlimited jurisdiction (Lacks v. Lacks)

IV. Supplemental Jurisdiction 


§1367, Gibbs, Kroger, Aldinger, Allapattah; 1441; Marshall
a. Does the case present a substantial claim over which federal SMJ can be exercised, under either “arising under” or diversity jurisdiction? (1331, 1332)

i. 1367a creates presumption that federal courts can exercise supplemental jurisdiction unless otherwise proscribed by federal statute

b. Does the state-law claim share a “common nucleus of operative fact,” such that they arise out of the “same case or controversy” as provided in Art. III §2? (UMW v. Gibbs, 1367a)

c. Diversity: If up on diversity, would supplemental jurisdiction destroy complete diversity?

i. Cannot exercise supplemental jurisdiction over pendent parties or ancillary claims if it would destroy diversity (Kroger, Aldinger, 1367b)

ii. Pendent parties do not need to meet AIC (Exxon v. Allapattah)

d. Discretion: would federal court choose to decline jurisdiction based on novel/complex state law issues, state claim predominates, or the valid original claim has been dismissed? (1367c)

e. POLICY: judicial economy, keep fed. law in fed. court

V. Removal Jurisdiction (§1441)

a. Would removal court have original jurisdiction over the claim? (Syngenta, 1441)

i. Is hometown D removing to hometown district? (1441b)

b. Did all defendants consent to removal? (1446)

c. Did removal occur within a) 30 days of filing or b) 30 days from when it became an option? (1446)

VI. Judge-made Exceptions to Federal SMJ – areas of state-predominance

a. Domestic Relations (Ankenbrandt v. Richards)

b. Probate (Marshall v. Marshall)

c. BUT, do not apply to tort claims arising out of these exceptions (Marshall)

VENUE AND FORUM NON CONVENIENS

1391, 1404, Van Dusen, Goldlawr; Gilbert, Piper, Iragorri

I. Proper Venue (§1391) and Motion to Transfer (§1404)

a. Venue is proper wherever (1391) a) defendant resides, b) transaction occurred, or c) court otherwise has personal jurisdiction.

b. Would a different venue that has original jurisdiction be more convenient, based on evidence, witnesses, etc.? (1404)

c. If venue is improper, court could transfer case or dismiss it (1406)

i. Court may transfer even when it does not have personal jurisdiction (Goldlawr, Inc v. Heiman)

d. LAW APPLIED: In diversity, law of the transferor court will apply to the transferee (Van Dusen v. Barack)

II. Forum non Conveniens 

a. Does the venue appear to be “justice mixed with some harassment?” (Gulf Oil v. Gilbert)

b. Factors from Piper v. Reyno, Gilbert
i. Deference to P’s choice of forum (P is master of complaint)

1. Deference is on a continuum, better reasons = more deference;

2. Less deference to choice of aliens, choosing for favorable remedy (Iragorri)

3. Defendants can forum shop, too (Iragorri)

ii. Alternative forum available that allows meaningful recovery?

1. Favorability of law in one forum, for damages, not a concern (Piper)

iii. What is weight of private interest (litigants) v. public interest (sovereign, court, and public)?

1. Private: Where is the evidence going to be? Witnesses? Obstacles to fair trial?

2. Public: Will judgment create enforceability problem? (Gilbert)
Will juris. create a floodgates problem? (Piper)  
Lead to gaming system? Hurt local employees (Iragorri)

ERIE DOCTRINE: STATE LAW IN FEDERAL COURTS
Swift, Erie, RDA, York, Trilogy, Byrd, REA, Hanna, Sibbach, Harlan, Walker, Stewart, Gasperini

I. Federal statute broad enough to be on point?  Apply Constitutional test. (Stewart)

II. Is there a conflict between Federal Rule and state law?

a.  [REA] If Federal Rule on-point (NO FRCP ever failed):

i. Direct collision or sufficiently broad?

1. Favoring state law says need “direct collision” (Hanna) or FRCP does not “specifically address” (Walker)

2. Favoring federal rule says “sufficiently broad” (Stewart)

ii. Is rule procedural? Does it “really regulate procedure?” (Hanna, REA 2072b) 

1. RULE abridge, enlarge or modify substantive right? (Sibbach)

2. RULE affect primary conduct directly or indirectly? (Harlan.)

iii. Is rule “arguably procedural?” (Constitutional under Art III §2? Hanna)

III. If no rule on point, does it conflict with federal statute on point? (i.e. venue transfer 1404)

i. If YES, proceed to “arguably procedural” Art III §2

b. [RDA] Is state law substantive? The “relatively unguided Erie choice”

i. O-D test: determinative of result ex post? (York) 

1. REBUT: Twin Aims of (1) forum shopping and (2) inequitable administration? (York/Hanna)

ii. Harlan’s Conc.: regulate primary, ex ante conduct? Federalism, parties plan conduct (Hanna)

1. Can incorporate litigation-affecting conduct, like Cohen’s bond requirement for shareholder suit

iii. Byrd balancing: policy “bound up with rights and obligations of the parties?” Affirmative countervailing considerations, uniformity in federal system?

iv. Gasperini: can you accommodate state-federal? (favoring state says yes)

c. Is there past case on question?  (Walker, importance of stare decisis)

i. Pre-Hanna, no rule on point: 

1. Ragan: R3 does not govern SOL tolling

2. Cohen: bond req for bringing shareholder deriv.

3. Woods: register corp in state to be able to sue in courts

Ascertaining State Law




Certify Q’s, Klaxon v. Stentor, Van Dusen, Challoner

I. Federal courts must apply the conflict-of-law rules of the state in which they sit. (Klaxon Co. v. Stentor)

a. In diversity, transferor court laws apply (Van Dusen)

b. Even if this means applying laws of another country, i.e. Cambodia (Challoner)

II. Has the highest court in the forum state opined on the issue? 

c. If not, you must certify question to highest court predict the law based on lower court findings.

III. POLICY: prevent forum shopping, BUT hurts uniformity across fed. system

Federal Common Law

Enclave, Coextensive, Stat. Auth., Clearfield, Boyle; Kimbell, Parnell, Semtek

I. Should we invoke federal common law? 

a. Is there a “uniquely federal interest” and “significant conflict” between federal policy and the “operation of state law? (Enclave theory) (Boyle)

b. Is there a gap in existing auth?  U.S. power in queston? (Enclave, Clearfield)  

c. Would the application of state law frustrate fed. policy? (Boyle)

II. What should the federal common law rule be? (Clearfield)

a. How can we preserve uniformity in system?

b. Relevant state law frustrate federal policy?

ii. If so, must create federal rule (Kimbell, Boyle)

c. Would federal rule disrupt existing state commercial relationships?

iii. If yes, and no fed interest, apply state rule (BofA v. Parnell)

III. NOTES: if federal common law rule applies, fed law applies, ( FED SMJ

a. Common law doctrines: laches (equitable suit not barred unless P waited too long)

Federal Law in State Courts







Dice v. Akron

I. Presume state courts can hear a federal claim unless otherwise barred from doing so.

II. Does state rule conflict with federal law? (Dice)

i. State courts adjudicating federal claims must allow jury trials (Dice)

PLEADING: Complaint & 12b Motion
R8a, b; R9b, R12b, e; Dioguardi, Conley, Twombly, Erickson, Iqbal

I. Complaint

a. NEEDS to be “short and plain statement” of (i) jurisdiction, (ii) legal claim, and (iii) relief demanded [8a], that when “construed so as to do justice” [8e] provides notice of complaint to defendant such that he can prepare a defense (Dioguardi)
b. DOES NOT NEED:
i. Facts of any kind, documentary attachments
ii. Any possible defenses, unless their nonexistence is essential element
(i.e. must plead nonexistence of ‘payment’ to claim a debt owed)
c. If the complaint alleges fraud or mistake, does it state circumstances “with particularity,” enough to give defendants notice such that he can prepare a defense? (R9b, Denny)
i. NO heightened pleading for state of mind, civil rights, anything else 
(R9b, Leathermen, Swierkiwicz)
ii. BUT Denny criticized, not clear what anything means post-Twombly
d. POLICY: shall not plead negative, must plead essential elements, or if best access to proof
II. Motions to Dismiss (R12b)

a. R12b: dismiss for lack of (1) SMJ, (2) PJ, defect in (3) mechanics or (4) quality of service of process, (5) improper venue, (6) failure to state a legally cognizable claim, (7) indispensable party

i. Court may consider FNC, venue, dismissal, jurisdiction motions in any sequence (Sinochem)

b. [R12b6] If all possible inferences are drawn in favor of nonmovant, does complaint state a legally recognizable claim? (Conley, “retired” by Twombly)

c. Are the allegations in the complaint facially plausible, such that they push it across line from “conceivable to plausible?” Or is it conclusory? (Twombly, Iqbal)

i. How great are inferences that need to be drawn? (i.e. Hep B -> harm, or beating in Brooklyn -> White House) 

ii. How does substantive law interact with proof? (i.e. parallel conduct)

iii. Will discovery pose huge burdens? Could careful case mgmt. prevent them? (Twombly)

iv. Is plaintiff pro se, or severely disadvantaged?  (Erickson, prisoner)

d. Could D clarify issues in complaint through motion for more definite statement? 
(R12E, American Nurses)

i. Invalid claim alongside valid claim not grounds to dismiss whole claim (American Nurses)

ii. BUT possibility that P can “state too much” and increase likelihood of dismissal

e. POLICY: efficiency v. liberal notice pleading, access

PLEADING: Answer, Counterclaim, Amendment, Sanctions 
R13; R15c, Worthington; R11, Hadges
III. Answer

a. Has D denied or admitted (a) each claim or (b) generally denied all claims? (R8b, DKI?)

b. Has D “fairly responded to the substance of the allegation?” (R8b2)

i. Has D done more than restate the complaint in the negative? 
(conjunctive denial not allowed, Long Beach Paper)

ii. Has D denied but not answered? (no pregnant denial)

c. Has D responded with all affirmative defenses he intends to raise? (R8c, i.e. preclusion)

i. NOTE: might need to pass plausibility test as well post-Twombly
IV. Counterclaim

a. Does D’s complaint against P arise out of the “same transaction or occurrence?” (R13)

i. If so, it is compulsory. If not, permissive.

V. Amendments

a. Did P amend before a response filed, or within 20 days?

b. Does the amendment (i) relate back to a claim or defense that could be asserted from the (ii) same transaction? Or does it incorporate a defendant who knew or should’ve known that the complaint targeted him? (R15c)

i. Cannot get around SOL.

ii. May not be allowed if P had opportunity to discover information but simply failed to do so (Worthington) 

VI. Sanctions
a. Did lawyers have objectively reasonable basis for believing client? Were they allowed 21 days to amend, withdraw or justify their mistake? (Hadges, R11)

b. Did the party’s actions equate to contempt of court? (R11 sua sponte)

c. Did party falsify evidence that is critical to their complaint? (Business Guides)

d. Did party act to “unreasonably or vexatiously” increase costs of litigation? (1927, “inherent power”)

e. POLICY: don’t want parties sanctioning sanctions, chill creative advocacy (Golden Eagle)

Settlement

I. Priest-Klein: parties choose not to settle because a) make mistake in calculating their expected value of litigation [risk-averse] or b) acting irrationally

II. Discovery costs, litigation, create “wiggle room” for settlement and decreases private information:

a. Expected Value (π) = P(robability of winning) x A(ward) – Costs

b. Expected Value (∆) = P x A + C

DISCOVERY: MOTION TO COMPEL




R26b, ACP, WPP, Ev502, Hickman, Upjohn

I. Scope: Does the discovery request relate to a claim or defense? (R26b1)

a. Does it appear “reasonably calculated to lead to the discovery of admissible evidence?”

i. Requested evidence itself need not be admissible (26b1)

II. Is tangible thing protected by absolute Attorney Client Privilege? [R26b5]
a. Does matter relate to (1) communications between lawyer (2) acting as a lawyer and a person (3) who is or is seeking to be client, that relates to (4) legal advice, legal services, or a legal proceeding (5) not made in presence of strangers? (United Shoe Machinery)

i. Privilege extends to all employees, not just “control group” (Upjohn)

b. Was it made in confidence, without the presence of strangers? (USM)

c. Was the communication sought for purpose of committing a crime or tort (in the future)? (USM)

d. POLICY: ensure compliance with law

III. Is the tangible thing protected by qualified Work Product Privilege? [R26b3]

a. Was tangible thing (a) prepared in anticipation of litigation (b) by a party or its representative (attorney, consultant, agent)? (R26b3a)

b. Can P show its “substantial need” for thing and cannot obtain “substantial equivalent” without “undue hardship?”

i. Could P obtain through other means? Depose witness himself? (Hickman)

c. Is it “core work product?”  Does it contain “mental impressions, conclusions, opinions, or legal theories”? Must redact (R26b3B, Hickman, Upjohn)

i. POLICY: lawyers work in private, protect adversarialism, no testify vs. case on merits

IV. Was privilege expressly claimed by counsel?  Did it describe nature of doc? (R26b5)

V. Was privilege waived under Rule of Evidence 502?

a. Did D intentionally waive privilege over information by revealing to witness, expert, T? 

i. If in settlement w/ gov’t, was it kept confidential and “so ordered” in a court order?

b. If inadvertent, was disclosure rectified as soon as was realized?

VI. Mechanics of Discovery:

a. Types of Discovery Requests (in order of deployment):

i. Document Requests (R34), initial source, determine who to depose

ii. Depositions (R30), on anyone, must answer question, for fact-finding

iii. Interrogatories (R33), on a party/company, lawyers answer, best questions ask for

1. Comparable litigation

2. Dispositive documents

3. Explanation of motions

MOTION FOR SUMMARY JUDGMENT

R56, Adickes, Celotex, Liberty Lobby, Matsushita, Scott

I. Is there genuine issue of material fact? (R56)

II. Does moving party bear the burden of proof on the motion or at trial?  

a. If yes, can he present affirmative evidence to negate an essential element of the nonmovant’s claim or defense? “Foreclose the possibility”? (Adickes) 

b. If no, can he prove as above or point to lack of sufficient evidence on the record to prove an essential element of claim or defense? (Celotex)

i. Does this deficiency relate to inadmissible evidence, such it could be reduced to admissible evidence through a continuance? (R56f)

III. Is the relevant burden of proof greater than a preponderance of the evidence?  (Liberty Lobby)

IV. Are reasonable inferences drawn favoring nonmovant not plausible, or clearly contradicted by the record? (Matsushita v. Zenith, Scott v. Harris)

V. Has nonmovant responded adequately the mover’s motion, satisfying their burden of production and shift burden of proof back to movant? 

PRECLUSION


Mathews, Cromwell, Rios, Wilks, Sturgell, Blonder-Tongue, Parklane, Cooper, Semtek
I. Claim Preclusion/Res Judicata
a. Is there a (1) judgment on the merits (2) involving same two parties or those in privity involving (3) same transaction or occurrence? (Mathews v. York Racing)

b. If not party, do one of the exceptions to mutuality apply? Virtual Rep = no good (Taylor v. Sturgell)

i. Class Actions. (procedural protections)

ii. Privity.  (legal relationship)

iii. Agreement to be Bound. (orally, perhaps by detrimental reliance)

iv. Assumed Control.  (U.S. v. Montana: if 2nd party was pulling the strings, financing)

v. Relitigation by Proxy.  (1st party is calling shots in 2nd case)

vi. Special statutory schemes. (Bankruptcy, in rem actions, parens patria (litigation by U.S.), etc.)
II. Issue Preclusion/Collateral Estoppel 

a. Issue (1) actually litigated (Cromwell) and (2) necessary to the judgment (Rios) (3) on the merits?

i. Actually litigated: a) reasonable to produce all info in prior? b) passage of time affect issue? c) foreseeable that issue would arise again?

ii. Necessary: Are there alternative grounds for judgment?

iii. On the merits: final judgment, or dismissed on SOL?

b. Mutuality: was estopped party a party to the prior judgment? (Martin v. Wilks)

i. Defensive: was the plaintiff party to the prior judgment? (Blonder-Tongue)

1. POLICY: “shield,” prevent the gaming table, incent the sideline-sitters

ii. Offensive nonmutual collateral estoppel is not allowed when the plaintiff:  (Parklane)

1. could have easily joined the suit or 

2. it would be unfair to apply the judgment against the defendant because

a. Lack of incentives to vigorously defend issue in prior suit

b. Inconsistent judgments (public wants consistency, unfair to D, “gaming table”)

c. New procedural opportunities available in current suit that weren’t available in prior suit (i.e. favorability of forum)

ii. Do any of non-party exceptions apply? (Taylor)

II. NOTES

a. Class actions have full preclusive effect on members, but was the issue specific to the class or the individual? (Cooper)

b. Preclusive effect of judgments in diversity on state courts is matter of federal common law, and will be determined by the rules of preclusion of the forum state (Semtek)

JOINDER








R19, R20, Provident, Pimentel
I. Is third party “indispensable,” because their interests would be prejudiced by judgment?  (R19a)

II. Is it feasible to join the party?  Are they 1) amenable to process and 2) won’t destroy SMJ? (R19a1)

III. If not feasible to join, can suit proceed without them “in conscience and equity,” or must it be dismissed? (Provident, Pimentel, R19b)  Evaluate these factors:
a. Plaintiff in having a forum (relief adequate? Alternative forum?)

b. Defendant be able to avoid multiple litigations? Risk of inconsistent judgments?

c. Outsider’s interest in avoiding prejudice (interests affected?) 

d. public’s interest in complete adjudication of disputes.

IV. NOTE: Sovereign immunity will trump all these other considerations (Pimentel)

Class Certification



R23a, b, e, Hansberry, Falcon, Castano, Shutts, Ortiz, Amchem

I. Prereqs: does the class satisfy numerosity, commonality, typicality, adequate representation? (R23a)

a. Numerosity: is class large enough such that joinder is impractical (40+)? (<25 probably not)

b. Commonality: do members share common issue of law or fact?
i. Will “differences in the factual background of each claim affect the outcome of the legal issue?” Califano v. Yamasaki 

c. Typicality: does class rep sufficiently share common issue, such that he’s typical?
ii. Does claim arise out of same events?  Will class rep and members utilize same legal arguments establishing liability?  (General Telephone v. Falcon)
iii. If rep were wealthier than other members, that’s issue. Will any characteristic distinguish way he would pursue litigation? Look to how lawsuit will play out
d. Adequate Representation: will rep(s) fairly and adequately represent the interests of all classes?
i. Any fissures in class that’d require subclasses? How will lawsuit play out?
ii. Could it be said absent P had his day in court, no due process concern? (Hansberry)
II. Mandatory Class: have parties justified their decision to make it mandatory? (23b1, 2)

a. If limited fund class, have they shown that (1) amount of claims have (2) outstripped a fund that is (3) necessarily limited?  (Ortiz v. Fibreboard)

i. Or is it attempt at constructive bankruptcy? (Ortiz)

III. Opt-out Class: do common issues (1) predominate over differences, such that class action is (2) superior to other forms of action?
a. Class members’ interest in controlling litigation (valuable claim?)
b. Extent of pending litigation on same issue or by members (Conflicting judgments?)
c. Manageability: desirability of lumping into one case & forum? (Risk of error? Choice of law?)

IV. Settlement Classes: can judge decide that settlement is “fair, reasonable and adequate?” 23e2

a. Was class formed cohesively, with no divergent interests not represented, before the settlement was crafted? (Amchem, Ortiz)

b. Are parties using R23 to legislate a solution? (Amchem)

c. Are inventory claims being sold down the river? Interests bear out in trial? (Amchem, Ortiz)

d. BREYER’S DISSENT: is the settlement generally fair, solve a significant problem, more rational? (Amchem)

POLICY QUESTIONS

Efficiency. The burden of litigation on both the parities and the judicial system can at times be great, and so one goal is to resolve controversies in a relatively speedy and cost-effective manner. 
TOPICS: motion to dismiss, issue preclusion, summary judgment, class actions, supplemental jurisdiction
CASES: Twombly, Iqbal; Blonder-Tongue; Matsushita, Scott; Shutts; Gibbs, Allapattah v. Amchem, Ortiz, Pimentel

Accuracy. While we want litigation disposed of efficiently, we also care that disputes be decided “correctly”  (assuming such a thing exists). If we didn't care about accuracy, we could just flip a coin. 
TOPICS: extensive discovery, appeals, federal jurisdiction for federal questions, mutuality/preclusion
CASES: Conley, Adickes, Doehr et. al., Wilks, Sturgell, Cooper, Am. Nurses / Dioguardi, 

Repose & Finality. Both the litigants and society want an adjudication that at some point becomes final, without the possibility of appeal or collateral attack. 
TOPICS: res judicata, joinder
CASES: Lacks, Moitie, Mathews v. New York Racing, Provident v. Pennoyer, Wilks, Capron, Cooper

Adversary System. Best way to “out” the truth is by adversaries fighting before neutral observer, judge as referee rather than inquisitor. 
TOPICS: opportunity to be heard/day in court, federal judges v. state judges, adversarial v. inquisitorial
CASES: Doehr, Fuentes, Mathews v. Eldridge, 

Judge-Jury Relationship. Judges decide questions of law, juries decide questions of fact. Changing.
TOPICS: summary judgment, plausible pleading
CASES: Matsushita, Scott v. Harris; Twombly, 
Fairness ( Impartiality & Consistency. Like claims decided alike, treat litigants the same regardless of status. 
TOPICS: Stare Decisis, preclusion v. “gaming table,” sideline-sitters, forum shopping (Erie)
CASES: Walker, Blonder-Tongue, Parklane, v. Taylor, Moitie,

Access & Opportunity to be Heard. How do we ensure equal access to justice system? In tension with efficiency.
TOPICS: Day in court ideal, notice pleading, pro se litigants v. plausibility, preclusion, virtual representation. CASES: Dioguardi, Erickson, Doehr, Taylor, Wilks
Federalism. When does the need for uniformity, efficiency, outweigh state’s interest in governing selves?
TOPICS: federal common law, Erie Doctrine, state law in federal courts, federal law in state courts
CASES: Art III §2, Art VI ‘Supremacy,’ REA, RDA, Swift, Clearfield cf. Erie, Klaxon, Semtek

Tradition v. Adaptation.  Scalia v. Breyer. Should procedure conform to old interpretations, devices? Or change to accommodate new developments in technology, society?
TOPICS: court’s power (Territorial v. “minimum contacts”), AIC, supplemental jurisdiction, jury trials
CASES: Pawloski, Int’l Shoe, Burnham, Shaffer, R23, 1367,  
