Personal Jurisdiction

1. No consent, not a resident, no physically served

2. Look to state long-arm statute, 4(k) piggy-backing

3. Look for general juris first

1. continuous, systematic (Perkins, Shoe)

2. essentially there (Ringo Starr)

4. minimum contacts analysis

1. Single Contact (McGee)

2. Reasonable Expectation (WWVW)

3. Stream of Commerce; WWVW (modified foreseeability), Gray, Brennan in Asahi

4. purposeful availment (Hanson)

5. Territories still matter (Hanson)

6. center of gravity doesn't matter (Hanson)

7. Purposeful direction (Asahi)

8. Choice of Law (Burger King)

9. Calder test: specifically aimed (Calder)

1. intentional act

2. expressly aimed

3. caused harm brunt of which suffered in forum state

5. fair play and substantial justice “reasonableness” test

· five factors; Asahi, Burger King, WWVW (first mention)

· on one side

· forum state interest

· plaintiff interest

· judicial system interest in efficiency

· shared interests of states

· on the other side

· burden of the defendant

General Jurisdiction

· “Continuous and Systematic” connections such that defendant is at home in the jurisdiction (Perkins)

· Not clear if Asahi factors would have to apply to GJ; TM thinks there's little reason why they wouldn't

Internet Contacts

· Pebble Beach 3-pronged test

1. Defendant has performed some act/transaction with forum or other wise purposefully availed himself of privileges of conducting activities in the forum

1. the defendant has "purposefully availed" himself of the privileges of doing business, or

2. defendant has "purposefully directed" his activities toward the forum

2. Claim arises out of or results from defendant's forum-related activities

3. exercise of jurisdiction is reasonable

· Zippo 3-type of website test

· TM: there isn't a separate test; focus on purpose of website (is it like a McGee contact?)

Jurisdictional Reach of Fed Cts.

· Rule 4(k)(1)(a): Piggy-back rule

· Rue 4(k)(1)(c): statutorily authorized (nation-wide service of process)

· Rule 4(k)(2): no minimum contacts necessary, but only Federal Question

Notice

· notice must be reasonably calculated under all circumstances to appraise interested parties (Mullane)

· look from perspective of one actually desirous of providing notice (Mullane)

· occasionally need more than just date, time, complaint (Aguchak)

· when plaintiff knows that notice has not been received, they need to take further steps even if system is reasonably calculated under Mullane (Jones)

Mechanics of Notice

· Federal Rule 4: provides for summons, service of process

· 4a1. summons must include...

· 4d. waiver

· 4e. 

· Piggyback on state rules in the state where the court is located or where service is made. 

· Service by any of the following is always alright.

· Individual; Leave a copy at the dwelling or usual place of abode with someone of suitable age and discretion; agent

· 4h. serving a corporation

· Contractual provisions modifying Rule 4 are ok (National Equipment Rental v. Szukhent)

Opportunity to Be Heard

· Matthews Factors (Dohr)

· Pvt. interest of person being deprived

· risk of erroneous deprivation (Fuentes)

· if right to hearing is to be useful, then it must occur at time where deprivation can still be prevented (Fuentes)

· risk of erroneous deprivation and added value of additional procedural safeguards

· Pvt. interest of party wanting deprivation

· notice can be postponed when (Fuentes)

1. seizure is necessary to secure an important government/public interest

2. there is a special need for prompt action

3. when 1 or 2, the still necessary that state keep close control over monopoly on force

Subject Matter Jurisdiction: Diversity

· Diversity statute: 1332

· complete diversity (strawbridge)

· Parties cannot consent if there is no diversity jurisdiction (Capron)

· person is citizen of a state if they are a US citizen and domiciliary of the state (Mas)

· Corporations are citizens under 1332(c) 

· state where Corp is chartered

· state where there is “principle place of business”

· nerve center” test; locus of corporate decision making

· “corporate activities” test; where most of the activities are carried out

· hybrid test; combo of two

· Unincorporated association has citizenship of each member

Subject Matter Jurisdiction: Amount in Controversy

· from 1332(a)

· must exceed 75,000

· burden is on movant to show to a legal certainty that the amount has not been met

· Three tests for value of an injunction: Plaintiff's POV, Defendant's POV, either one

· aggregation

· Single defendant and single plaintiff can aggregate all of plaintiff’s claims

· Two plaintiffs, One Defendant. Cannot aggregate unless their claims arise from a single harm (ex: both share interest in same property.)

· One Plaintiff, Multiple Defendants. Cannot aggregate unless liability is going to be joint

Subject Matter Jurisdiction: Federal Question

· 1331 is more restrictive than Const or Osborn Ingredient Test

· Well Pleaded Complaint Rule (Mottley, Wellworks)

· Look on the face of the claim, not counterclaim or possible defenses

· look for what law creates the cause of action

· Smith Exception: can get into federal court even if there is not federal question on the face of the complaint if there is an embedded/underlying federal question

· Not all questions are important enough to fall under Smith (Dow)

· Grable test

1. is federal question truly necessary?

2. is the issue actually disputed?

3. is the question substantial?

4. Floodgates? (disruptive portents)

· Evaluate Fed Common Law (Empire)

Supplemental Jurisdiction

· codified in 1367

· (a): unless Congress says otherwise, federal courts have pendent jurisdiction over all other claims part of the same case or controversy (incorporates Gibbs test)

· (b): no supplemental jurisdiction if it destroys diversity

· (c): can decline if

· claim is novel

· claim predominates over claim with original jurisdiction

· all other claims are dismissed

· there's a really good reason

· can have supplemental jurisdiction if at least one case is above amount in controversy (Exon Mobile)

· if there's jurisdiction over at least one claim, then there's jurisdiction over the “civil action” (Exon Mobile)

Removal

· 1441

· removal by defendants

· if juris not due to federal question, then D can't remove if he's a hometowner

· removal only where there was original jurisdiction (Sygenta)

· can't remove to protect a fed ct. order (Sygenta)

Challenging Subject Matter

· Rule: you can't have a non-diverse citizenship without destroying diversity

· Caterpillar: if you destroy jurisdiction by adding a non-diverse party, then you can cure it by removing a non-diverse party

· Grupo Data-flux: changes in citizenship, mid-case, can't fix or destroy jurisdiction

Forum Non

· applies when forum no barred by juris, etc.; it's about factors pointing to a better forum for the suit

· Steps (Piper)

1. have to determine if there is an adequate alternative forum for litigants

· Scotus: adequate forum requirement is basic (can you even get personal juris? Does the forum even entertain such suits?)

2. have to give plaintiff's choice of forum deference (Gilbert)

3. investigate if pvt. and pub. (sovereign, ct. local citizenry) interests come to bear in the case

1. pub interest: Jury Duty; enough interest to make these people sit here?

2. Pub interest: application of law?

· Deference to P's choice of forum; want to prevent defendant forum shopping (Irragory)

· Personal Juris and Forum Non are threshold questions; no hierarchy, but they must be addressed before moving forward (Sinochem)

Pleading

1. is this heightened pleading? Or is this under Rule 8?

2. Does it meet rule 8? 

1. state grounds for juris?

2. Short, plain statement (Dioguardi, Swerkowicz)

3. if this is minor, may have ability to amend

3. Iqbal, Twombly

1. must show, using details about plausibility

2. Iqbal Test

1. which pleadings are actually conclusory?

2. Are remaining allegations enough to “nudge from conceivable to plausible”

1. talk about other possible explanations

4. Erikson as counter to Twombly

1. does it counter? Erikson and Twombly were pro-se

· Rule 8

· (a): pleading states a claim for relief must contain and short and plain statement of claim showing that the plaintiff is entitled to relief, and demand for the relief sought

· (c): List affirmative defenses, some of which may have to be pled by P

· No Set of Facts rule (Conley)

· allegation must be plausible to survive motion to dismiss (Twombly, Iqbal)

· there is a limit on the inferences a court is allowed to make from the evidence in the complaint

Heightened Pleading

· Rule 9(b): Fraud or Mistake

· only slightly more notice than would be given under Rule 8 (Denny)

· unclear if this is still good law in light of Iqbal, Twombly

Responding to the Complaint

· 12(b): defenses that can be raised

· (b)6: Failure to state a claim upon which relief can be granted

· (g)(2): Can make certain defenses listed under 12(b), but have to make them at the same time by joining motions. 

· (e): Motion for A More Definite Statement

Responding to a Complaint: The Answer

· Rule 8(b)5: Denial of Knowledge or Information

· Rule 8(c): Affirmative Defenses

· some lawyers have started pushing back against Iqbal, Twombly here

· Rule 13: counterclaim

Amending

· Rule 15: one freebee, other amendments with court's permission

· 15(c) Relation Back of Amendments.

· (1) When an Amendment Relates Back. 

· An amendment to a pleading relates back to the date of the original pleading when: 

· (A) the law says so; 

· (B) the amendment asserts a claim or defense that arose out of the conduct, transaction, or occurrence set out — or attempted to be set out — in the original pleading; or 

· (C) the amendment changes the party or the naming of the party against whom a claim is asserted, if Rule 15(c)(1)(B) is satisfied and if, within the period provided by Rule 4(m) for serving the summons and complaint, the party to be brought in by amendment: 

· (i) received such notice of the action that it will not be prejudiced in defending on the merits; and 

· (ii) knew or should have known that the action would have been brought against it, but for a mistake concerning the proper party's identity. 

· (2) Notice to the United States. 

· When the United States or a United States officer or agency is added as a defendant by amendment, the notice requirements of Rule 15(c)(1)(C)(i) and (ii) are satisfied if, during the stated period, process was delivered or mailed to the United States attorney or the United States attorney's designee, to the Attorney General of the United States, or to the officer or agency.

Case Management

· Rule 16: Pretrial Conference

· Rule 23: Class actions

· Rule 26: General Principles Governing Discovery

· Rule 30: Depositions

· Rule 33: Interrogatories

· Rule 34: Production of Documents

· ANY DISCOVERY QUESTION 

· start with 26(b)1: relevant to the party claim

· Work Product: codified in 26(b)3

· applies to all documents made in preparation for litigation (Hickman)

· not to drafts of transaction agreements

· Attorney-Client Privilege: no control-group (Upjohn)

· two way street

· can be waived

· must be legal advice; acting as attorney

Settlement

· Evp=P*A-Cp

· Evd=P*A-Cd 

· parties will settle between Evp and Evd

Summary Judgment

· question: who bears burden of proof at trial w/respect to subject on which moving party has sought summary judgment 

· if the moving party does not bear burden 

· can negate nonmoving party's argument (Adickies) 

· point out fatal gap in record that (Celotex) 

· If moving party does bear burden, then initial burden is higher 

· most people think that party will have to pursue Addickies route here

· facts to be viewed in light most favorable to nonmoving party, but inferences must be reasonable (Matsushita)

· sometimes, a judge can find that the only inference possible, based on the record, is the one favored by the nonmoving party (Scott)

Claim Preclusion/ Res Judicata

· a claim is a group of facts coming from the same transaction or occurrence (Matthews)

· For Res Judicata, it's finality, not correctness that matters (Moitie)

· Failure to appeal makes a judgment final (Moitie)

Issue Preclusion

· actually litigated

· identity of issue: for collateral estoppel to be invoked in second litigation, it must be invoked with respect to the same issue as was litigated in the first case

· difference between evidence and issue; evidence that was brought to determine an issue is not necessarily binding in a later suit; only the ultimate doctrine is give estoppel effect (mediate facts doctrine)

· what kind of action was the previous action?

· supposed trial one is a criminal trial, trial two is civil; there are different standards of evidence here; preponderance (civil) v. beyond a reasonable doubt (criminal)

· Necessarily Decided

· use counterfactual (Rios)

· two issues: necessary to first judgment, couldn't challenge (Rios)

· Required Quality

· final, valid, on the merits

Persons Bound

· Nonmutuality is only factor in issue preclusion; claim preclusion requires mutuality

· Defensive Nonmutual Collateral Estoppel (Blonder Tongue)

· Offensive Nonmutual Collateral Estoppel (Parklane)

· Could plaintiff have easily joined original suit?

· Did defendant have sufficient motivation to defend first suit? (what were stakes?)

· are there inconsistent judgments? (Currie hypothetical)

· were there procedural advantages unavailable in first suit that would be available in the second?

· Nonparties

· if you're not a party, then you're not bound (Wilkes)

· six exceptions (Taylor)

· adequate representation

· preexisting legal relationship (privity)

· agreement to be bound

· control; like Montana

· relitigation by proxy

· special statutory schemes; in rem, bankruptcy

· don't need to worry about vexatious litigation (Taylor)

· stare decisis: courts can use this to settle suits, though this only works within same circuit

· expected value: people won't throw money away on litigation that they know will loose

Intercourt Res Judicata

· preclusive effect of a federal court sitting in a diversity case (thus applying state law) will be given preclusive effect of judgments of the state court where it sits (Semtek)

Class Actions

· Rule 20: Permissive Joinder

· Rule 19:

· (a) whether to join if feasible

· (b) if joinder is not feasible, should court proceed to judgment

· four interests to consideration 19(b) (Provident)

· plaintiff's interest in obtaining a forum (does a satisfactory alternative exist?)

· Defendant's interest in avoiding multiple litigation or conflicting judgment

· Interests of outsiders; judgment not res judicata to non-parties, but court should consider whether finding would impede his rights

· interest of public in complete, consistent, and efficient settlement of controversies

· In considering four interests, ask if there's a way we can accommodate all of them in one judgment

· Due Process

· class action only binding if members are truly represented (Hansbury)

·  Overview

· Rule 23

· (a): prerequisites

· numerosity

· commonality

· typicality

· adequacy

· (b) three types

· b3: opt-out damages

· predominance

· superiority

· (c): Certification, carve out

· (f): interlocutory appeal of certification

· (g): settlement

· when certifying, must take into account how litigation will actually be carried out (Castano)

· PJ concerns not as big for absent plaintiffs (Schutts)

· When talking about class actions, always discuss ability to refile with subclasses

· Settlement Classes

· settlement class isn't irrelevant; don't need to pay as much attention to how actually litigated (Amchem)

· you can't simply cert a class for settlement on judgement that settlement in 23e fair; there is an order of operations (first 23a, then 23b, then 23e) (Amchem)

· in order to be a limited fund, you need to know how much money is on the table and need to know the number of claims, and you need to know that money will not cover all of it (Ortiz)

· Preclusive Effect

· two separate kinds of claims (Cooper)

· those which are necessarily part of a class action; they belong to the class 

· those that are necessarily "owned" by the individual plaintiff 

Policy questions

· Efficiency

· Accuracy

· Repose

· Adversarial System

· Judge-Jury Relationship

· impartial

· legitimate

· not arbitrary (correct right reason)

· accurate (reaches correct result)

· predictive

· Federalism

· 3 theories of federal common law

I. Jurisdiction over the Litigants

· Pennoyer v. Neff: the traditional basis

· territorial theory of jurisdiction

· laws of one State have no authority outside their jurisdiction/territory

· Post Pennoyer, jurisdiction valid

·  (1) on non-residents served while passing through jurisdiction, no matter how briefly; 

· (2) absent citizens; and 

· (3) defendants who consent to jurisdiction. 

· constitutionalization of procedure

· defendant behavior central to jurisdiction question

· Hess v. Pawoski: expansion

· expands consent exception to Pennoyer

· MA long-arm statute does 3 things

· 1. constructive consent to appointment of in-state agent

· 2. requires notice to defendant

· 3. introduces "resonableness" calculation into personal jurisdiction

· isn't consent to any lawsuit, just auto-related

· does attempt to mitigate inconvenience

· Rationale for statute

· 1. give MA citizens a forum

· 2. police power: state has interest (police power) in keeping roads safe

· International Shoe Co. v. Washington

· if not present in forum, must have "minimum contacts" such that suit doesn't offend sense of "fair play and substantial justice"

· need minimum contacts if not present

· whether contacts are sufficient depends on “quality and nature” of contacts

· uses benefits/burdens analysis

· McGee v. International Life Insurance Co.

· single contact can be enough for specific jurisdiction

· three steps

· look at state long-arm statute

· contact analysis

· reasonableness analysis; balancing of interests

· Gray v. American Radiator & Standard Sanitary Corp.

· sets out stream of commerce test; is it foreseeable that, when released into the stream of commerce, it would reach IL?

· Derives indirect benefit from state's laws

· Remember, this isn't a Scotus case

· Hanson v. Denckla

· limits on jurisdiction are direct consequences of the territorial limits of state power; territorial limits still matter

· when the contact with the forum is the result of unilateral action by someone other than the defendant, there is insufficient contact

· Defendant must purposefully avail himself, through some act, of the protections/benefits of the state's laws

· two step analysis in personal jurisdiction cases: level of quality of D’s contacts with forum, then go to reasonableness/fairness considerations

· World-Wide Volkswagen v. Woodson

· foreseeability alone is not enough; rather, defendant’s conduct and connection with the state must be such that he should reasonably anticipate being haled into court there

· first lays out five factors for balancing of interests

· on one side

· forum state interest

· plaintiff interest

· judicial system interest in efficiency

· shared interests of states

· on the other side

· burden of the defendant

· Kulko v. Superior Court

· single, private interaction with a resident of another state, which does not cause any harms is not enough 

· contacts can become stale after time...

· Burger King v. Rudzewicz

· First, "minimum contacts"

· the non-resident must "avail" itself of the forum through significant deliberate activities or ongoing obligations, etc.

· random, fortuitous, or attenuated contacts will not suffice

· the unilateral activity of a third party will not suffice

· Second, once min. contacts established, “fair play and substantial justice” comes into play

· balancing of interests

· two steps are not independent; strong contacts may lower “fair play...” etc.

· Asahi Metal Industry v. Superior Court

· even if minimum contacts are made, there's still the fair play, etc.; you can't have one without the other

· stream of commerce, alone, is not enough for minimum contacts

· O'Connor, Brennan split here; Brennan thinks that stream could be enough for minimum contacts

***

So, for specific personal jurisdiction, 

1. minimum contacts analysis

1. Single Contact (McGee)

2. Reasonable Expectation (WWVW)

3. Stream of Commerce; WWVW (modified foreseeability), Gray, Brennan in Asahi

4. purposeful availment (Hanson)

5. Territories still matter (Hanson)

6. Purposeful direction (Asahi)

2. fair play and substantial justice “reasonableness” test

· five factors; Asahi, Burger King, WWVW (first mention)

· on one side

· forum state interest

· plaintiff interest

· judicial system interest in efficiency

· shared interests of states

· on the other side

· burden of the defendant

***

· General Jurisdiction

· Perkins v. Benguet Consolidated Mining Co.

· Carried on “continuous and systematic” contacts sufficient for general jurisdiction

· Helicopteros Nactionales de Colombia v. Hall

· accident doesn’t arise out of contacts, but they’re related.

· Not continuous and systematic; no GJ

· not clear if Asahi factors would have to apply to GJ; TM thinks there's little reason why they wouldn't

· not clear how close SJ and GJ are; how big the jump is

· Internet Contacts

· Pebble Beach Co. v. Caddy

· Court cites 3-pronged test

· 1. defendant has performed some act/transaction with the forum or otherwise purposefully availed himself of the privileges of conducting activities in the forum

·  the defendant has "purposefully availed" himself of the privileges of doing business, or

· defendant has "purposefully directed" his activities toward the forum

· 2. claim arises out of or results from the defendant's forum-related activities

· 3. exercise of jurisdiction is reasonable

· Zippo

· three types of websites

· active: knowing and repeated transmission of computer files over the internet: subject to jurisdiction

· Middle ground – “interactive websites” where you determine on a sliding scale

· Passive website – does little more than make information available to those interested: no jurisdiction

· TM: There is no separate test for websites

· focus on purpose of website

· is it a “gateway” like a McGee contact?

· Quasi-in-rem jurisdiction

· Quasi in Rem 1: like true in rem cases, but question of ownership is between a more limited number of parties where interest of particular party for property in the state.

· Quasi in Rem 2: property stood as toehold to drag absent defendant into court to pursue judgment that could not otherwise be obtained.  Suit is not related to property.  Because claim unrelated to property but attached, valleyue of defendant’s interest in property acts as a cap on plaintiff’s recovery

· Harris v. Balk

· for a shows in action, an intangible right to recover, the debt is not necessarily wherever the debtor happens to be, but wherever he can be sued

· alternative: debt-as-baggage; follows debtor wherever he goes

· Shaffer v. Heitner

· all questions of personal jurisdiction must fit within shoe standard

· if you can't get personal juris, SCt. isn't going to let you sneak it in

· arguments for quasi

· absent defendant; SCt. says that's what FFC is for

· historical; SCt. will consider history, but need contemporary justification for historical practice

· need for clarity and certainty; SCt. says that min contacts is usually clear, and protection of due process is with costs

· Persona Juris Based on Presence

· Burnham v. Superior Court

· this is a general jurisdiction case

·  shaffer doesn't apply here; it applies to out of state service and a fiction used to do this

· int'l shoe and whole line following is about exercising jurisdiction over defendants who are out of state; they say nothing about decreasing power of Ct. to serve in state

· as of 1868, original intention of due process was understood as permitting this exercise of jurisdiction

· presence may be sufficient, but not necessary

· “tag” service is still ok for general juris.

· Consent to Jurisdiction

· Insurance Corp of Ireland v. Campagnie des Bauxites

· court always has jurisdiction to determine jurisdiction

· when you show up to dispute jurisdiction, the court has jurisdiction to rule on the issue

· M/S Bremen v. Zapata Off-Shore

· Weight should be given to a forum selection clause selecting another country 

· parties are sophisticated businesses

· the contrary would discourage business with the US

· Carnival Cruise v. Shute

· another forum selection clause

· focus is on fairness to plaintiff

· provides advantages to defendant; by providing predictability, lowers price

· Requirement of jurisdiction flows from Due process Clause, not article 3, and therefore like all other rights can be waived

· Jurisdictional Reach of the Federal Courts

· authority comes from Fed Rule 4

· 4 is really about mechanics of service of process, but since Ct. can't claim juris unless it's allowed to serve process; so, 4 becomes rule about jurisdiction

· Rule 4(k)(1)(a): piggy-back rule; look to International Shoe line

· under this rule, we use same rules as state case

· so, no difference between federal and state ct. determination of jurisdiction

· Rule 4(k)(1)(c): when authorized by federal statute

· bankruptcy, erisa

· most Cts. seem to say that only 1st part of Shoe applies

· minimum contacts with entire US, no balancing

· rationale: to the extent that we worry about unreasonableness, those can be taken care of by other statutes specific to federal system: venue changes, forum non

· Rule 4(k)(2)

· no minimum contacts with any state, thus not subject to 4(k)(1)(a) anywhere

· this provision only works where federal question involved

· personal jurisdiction for nationwide contacts

· no reasonableness factors

· BUT, like 4(k)(1)(c), provisions of federal system may limit jurisdiction

III. Providing Notice and Opportunity to Be Heard

· Notice

· Mullane v. Central Hanover Bank & Trust

· test: for judgment to satisfy Due Process, notice must be reasonably calculated under all circumstances to apprise interested parties of their opportunity to appear

· to determine if actions satisfy, need to look from perspective of one actually desirous of informing parties

· Ct: when there are known beneficiaries, already being communicated with anyways, seems cheap and easy to simply notify via mail

· BUT, for future beneficiaries, those who can't be found, no need to go to extraordinary lengths

· Aguchak v. Montgomery Ward 

· tells what should be in notice

· sometimes, needs more than just date, time, complaint

· in this case, notice should have informed alternative procedural steps that could have decreased costs, difficulty of defending case

· doesn't it undermine adversarial system?

· no, the details in the notice are part of ensuring adversarial

· notice matters because we want opp to be heard

· if notice does not indicate when/how opp to be heard, then it really doesn't serve purpose; end up with McGee issue

· Jones v. Flowers

· how do you evaluate notice when system is reasonably calculated to give interest, but in a specific situation, it isn't

· when plaintiff knows that notice has not been received, they need to take additional steps even if the system is reasonably calculated under Mullane

· Doosenbury

· unlike Flowers, here they didn't know that defendant wasn't receiving notice

· Mechanics of Giving Notice

· Federal Rule 4: provides for summons, service of process

· 4a1. summons must include...

· 4d. waiver

· 4e. 

· Piggyback on state rules in the state where the court is located or where service is made. (Want to sue in NY a CA resident. Can serve by following mechanics of service of either ny or ca law.)

· Service by any of the following is always alright.

· Individual

· Leave a copy at the dwelling or usual place of abode with someone of suitable age and discretion

· agent

· 4h. serving a corporation

· National Equipment Rental v. Szukhent

· Agent was married to one of the executives of the plaintiff company; court claimed does not matter because she was not responsible for much and she did it well.

· Just as in Carnival, court is not very bothered by contractual provisions that overturn default provisions of procedural rules.

· Opportunity to be Heard

· Fuentes v. Shevin

· statute struck down

· seizure before hearing

· defendant must post bond

· if right to hearing is to be useful, then it must occur at time where deprivation can still be prevented

· notice can be postponed when

· 1. seizure is necessary to secure an important government/public interest

· 2. there is a special need for prompt action

· 3. when 1 or 2, the still necessary that state keep close control over monopoly on force

· contract language (“may retake” or “may repossess”) is inadequate as waiver for const. Rights

· Mitchell v. W.T. Grant Co.

· statute ok

· judge must sign off

· immediate hearing; may not be before seizure, but right after

· requirement that, to seize before hearing, there is danger that debtor will move, destroy, etc. property

· affidavit required

· bond requirement; bond is part of cumulative effect of other safeguards

· mostly documentary proof here; easy for judge to weigh in hearing; no swearing contest

· weighing of interests must include those of creditor

· North Georgia Finishing, Inc. v. Di-Chem, Inc.

· statute struck down

· writ issuable on affidavit of individual with no personal knowledge of facts

· affidavits need only conclusory allegations

· writ is issuable by clerk; no judge necessary

· upon service of writ, possessor is deprived of property by creditor, not state

· no provision for early hearing

· fact that defendant isn't a consumer subject to contract of adhesion is irrelevant

· so what is the trend?

· type of dispute: doesn't matter always

· Fuentes doesn't apply only to consumers in adhesion contracts

· specific type of property doesn't matter

· if the dispute is such that documentary evidence is dispositive, it's more likely that statute will be upheld

· in these cases, less chance of getting it wrong, arbitrary deprivation

· Judge v. non-judge: does matter

· judges are more competent; have more experience; spend all of their time issuing opinions/making rulings

· immediate relief: does matter

· minimize time of deprivation, thus minimize damage of deprivation

· immediate hearing lessens burden

· pub interest in making sure scheme does not lead to large number of deprivations

· Connecticut v. Dohr

· In Dohr, Ct. gives three factor balancing test

· form of ct "throwing up hands"

· factors from Eldridge v. Matthews (matthews factors)

· pvt. Interest of person deprived

· risk of erroneous deprivation and added value of additional procedural safeguards

· pvt interest of party wanting deprivation

· factors from Fuentes line don't go away; they're analysed in terms of Matthews factor

IV. Subject Matter Jurisdiction: The Court's Competency

· State Court Jurisdiction

· Lacks v. Lacks

· Most states have at least one court of universal, original jurisdiction (In NY, it's NY Supreme)

· How can you tell difference between ingredient of cause of action  (jurisdictional) and a claim

· Statute might say.

· If statute is unclear, court weighs factors: 

· 1. Certainty of final judgments. Don’t want to upset final judgment because at some point, everything has to end. Policy concern.

· 2. Presumption that state supreme court has subject matter over a dispute over there’s something specific in a statute that deprives it of jurisdiction. General jurisdiction. 

· Arbaugh v. Y&H Corp.

· reversed lower court finding (post-judgment) that they did not have jurisdiction

· 15 employee requirement is an element of the claim, not jurisdiction requirement

· policy consideration: don't want to waste judicial resources, overturn final judgements

· balancing of policy and jurisdiction consideration

· statute governing jurisdiction is complex; don't want something this detail oriented to control jurisdiction; don't want to litigate to determine if we can litigate

· Federal Court Jurisdiction: Diversity of Citizenship

· 28 U.S.C. § 1332

· (a) The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between

· (1) citizens of different States;

· (2) citizens of a State and citizens or subjects of a foreign state;

· (3) citizens of different States and in which citizens or subjects of a foreign state are additional parties; and

· (4) a foreign state, defined in section 1603 (a) of this title, as plaintiff and citizens of a State or of different States. 

· Capron v. Van Noorden

· A Fed Ct. must always check to see if they have jurisdiction. 

· Parties cannot consent if the ct. does not have jurisdiction.

· Federal Courts are cts. of limited jurisdiction

· presumption is opposite of that in Lacks; we assume, unless affirmative showing to the contrary, that fed ct. does not have jurisdiction

· why do we care about diversity of citizenship at all?

· Federal forum is less hostile to out of state litigants (avoid home state advantage)

· Federal courts are “better”

· cross-pollination; share ideas

· protects state courts from heavy caseload, complex cases

· diversity allows fed, state courts to compete 

· Mas v. Perry

· must be complete diversity at time of filing for jurisdiction

· subsequent changes will not affect jurisdiction

· a person is a citizen of a state if

· they are a US citizen

· they are a domiciliary of the state

· mere residency is not enough

· domiciliary is a person's “true, fixed, permanent home” the place he returns to

· domiciliary is changed by

· 1. leaving the domicile and taking up residence in another; AND

· 2. having the intention to stay in the new one

· Citizenship for Corporations

· 28 USC 1332(c): Two places where it can be a citizen

· state where corp is chartered

· state where corp has “principle place of business”

· three tests

· “nerve center” test; locus of corporate decision making

· “corporate activities” test; where most of the activities are carried out

· hybrid test; combo of two

· principle place of business is ONE place

· Citizenship for unincorporated association

· look to the citizenship of each member

· the association has the citizenship of each member (thus, can have many citizenships)

· Amount in Controversy

· is a statutory limit on jurisdiction, authorized by Art III powers of Cong to set up courts

· set out in 28 USC 1332(a)

· currently, matter must EXCEED $75,000

· rules

· whenever there is a question as to amount in controversy, it must be shown to a legal certainty that the amount HAS NOT been satisfied; burden is on defendant/movant

· three tests to determine the value of an injunction

· plaintiff's POV

· defendant's POV

· either

· aggregation

· Single defendant and single plaintiff can aggregate all of plaintiff’s claims

· Two plaintiffs, One Defendant.  Cannot aggregate unless their claims arise from a single harm (ex: both share interest in same property.)

· One Plaintiff, Multiple Defendants. Cannot aggregate unless liability is going to be joint.

· Usually, courts only care about amount in controversy when complaint is filed; if it changes after/as litigation proceeds, they won't toss out juris.

· Judicially Created Exceptions

· Marshall v. Marshall: Anna Nicole Smith case

· ANS suing husband’s son for tortious interference with her portion of J. Howard’s estate; files for bankruptcy in CA same time estate going through probate proceedings in TX probate court; in bankruptcy case, son files claim saying ANS defamed him, she counterclaims for tortious interference. Bankruptcy judge says can enter judgment on claims, question goes to SCOTUS as to whether or not the federal courts had the power to enter judgment on a probate case.

· Court: the federal court can’t exercise jurisdiction in rem over property within control of a state court, but Vickie is not seeking an in rem judgment, but an in personam judgment against Pierce, and in order to render that judgment, federal court won’t have to say whether or not the will is valid by judging against pierce, so this doesn’t fall within probate exception. 

· Probate exception exists, but it's narrow

· This exception isn't tied to any statutory language; created by courts

· Federal Question Jurisdiction

· Constitutional Test

· Osborn v. Bank of the US

· “ingredient test”: if somewhere in the claim there is an ingredient of federal law, then it falls in the “arising under” language of Article III

· Statutory Test

· 28 USC 1331: The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States. 

· Tracks const pretty closely; but not interpreted as meaning the same thing

· Louisville and Nashville R. Co. v. Mottley and American Wellworks

· Well Pleaded Complaint Rule: Mottley, Wellworks, show what, where to look

· Mottley: look on face of claim

· not at counterclaims

· not at possible defenses

· Wellworks: look for what law creates the cause of action

· a case arises under federal law if a case arises under a federal cause of action

· ask, “what law creates the cause of action?”

· what's the point of this restrictive approach?

· Docket control

· this is also a federalism issue

· ease of application

· well pleaded complaint rule, even with Smith-Grable Exception is very easy to apply early in the case

· litigant economy; want plaintiff to be master of her complaint

· plaintiff can stay out of federal court by choosing not to add a federal question to complain

· might exclude some federal questions (counterclaims, defenses)

· on balance, though, it's a good rule

· Merrill Dow v. Thompson

· Foreign nationals are suing Merrell Dow in Ohio State Court; Defendant tries to remove case to federal court.  Actual claim is that mothers took Bendectin during pregnancy, which caused birth defects.  One claim touched on federal claim—that mislabeling of the drug was a violation of the Federal Food, Drug, and Cosmetic Act.  Does this case fall under the Smith exception so it can be in federal court?

· addressed Smith exception to Mottley Wellworks rule

· Smith: can get into federal court even if there is not federal question on the face of the complaint if there is an embedded/underlying federal question

· Court: No jurisdiction; lacked the expressed right of private action in the federal safety statute; not much need for uniformity since it can always be resolved by SCOTUS, and doesn’t think there are truly novel federal questions here.  Federal question wasn’t substantial enough for it to fall under Smith.

· In Smith, test was over constitutionality of a statute; more important federal questionable

· Smith was more clean-cut; Dow is very fact-intensive

· federal question won't actually resolve anything for future cases

· Grable and Sons Metal Products, Inc. v. Darue Engineering and Manufacturing

· Grabel didn’t pay taxes, IRS sells land to Darue to satisfy taxes. Grabel brings quiet title action in state court claiming Darue’s record title invalid because the IRS failed to notify Grabel of its seizure of property in strict compliance with statute.  Darue removes to federal court; Grabel contests on grounds that case doesn’t fall under arising under jurisdiction.

· Souter lays out test for underlying Federal Question

· 1. is federal question truly necessary?

· Can the plaintiff win his case without answering?

· 2. is the issue actually disputed?

· Are they actually fighting about the federal question?

· 3. is the question substantial?

· How important is the federal question?

· Private rights of action are evidence of importance

· 4. Floodgates?

· Will allowing this case disrupt the federal/state balance?

· Will it overwhelm the federal dockets?

· Also important: Grable provides a much more clean-cut federal question than the fact-intensive question in Dow

· Empire Healthchoice v. McVeigh

· McVeigh was federal employee covered by federally structured insurance plan; died of circumstances due to third party.  Empire paid his medical expenses; estate sued for damages from third party, won; in turn, Empire sues estate to recover what it paid in medical expenses.  Master federal contract b/w government and Empire; Empire in turn administers benefits to employees.

· Court: no federal jurisdiction

· this case presented a floodgates question

· there is little difference between this an the standard contracts case

· if Empire is taken, then you'll get a whole bunch of new cases

· Supplemental Jurisdiction

· Prior to passage of  28 USC 1367, there was a difference between pendant, anciliary jurisdiction; now both are Supplemental Jurisdiction, the distinction doesn't really matter

· Pendent party jurisdiction: whenever a separate claim was brought by the plaintiff against some other party.

· United Mine Workers of America v. Gibbs

· Gibbs was hired by Southern Labor Union to start up the mind with some of the workers.  NOT affiliated with United Mine Workers(UMW).  Goes off with independent mine workers to start up new union.  Bit of a brawl; UMW field worker said he had explicit instructions just to set up picket line and prevent further violence.  Gibbs brings federal law claim under section 303 of Labor Management Relations Act claiming violation.  Also brings state law claim for unlawful conspiracy/boycott-no federal claim, so that claim can only stay in federal court under pendent jurisdiction

· Rule: State claim can be maintained in federal court if both state and federal claim arise out of “common nucleus of operative fact”

· 28 USC 1367

· section a: unless Congress says otherwise, federal courts have pendent jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Art. III of const. (incorporates Gibbs test)

· section b: if the part of case over which there is jurisdiction is based on 1332 (diversity juris) then there is no jurisdiction over parties joined under FRCP 14, 19, 20, 24 if supp juris is inconsistent of with 1332 (destroys diversity)

· section c: district courts can decline to exercise supplemental jurisdiction, if

· the claim raises a novel or complex issue of state law

· the claim substantially predominates over a claim/claims over which the district court has original jurisdiction

· if the district court dismisses all other claims over which there was jurisdiction

· there's a really good reason

· section d: tolling provision; if the court dismisses the state claims under 1367c without ruling them, then there is 30 days to refile in state court unless state law says otherwise

· Exxon Mobil v. Allapattah Services

· 1367 allows for supplementary jurisdiction over less than amount in controversy cases when at least one case in action is above amount; if the court has original jurisdiction over at least one claim, it has jurisdiction over the "civil action" within the meaning of 1367(a)

· Where one plaintiff's claim satisfies the minimum amount in controversy requirement for federal diversity jurisdiction and another plaintiffs related claim does not, 28 USC 1367 allows federal courts to exercise supplemental jurisdiction over the claim that is less than the required amount

· Removal Jurisdiction of the Federal Courts

· entirely statutorily created

· 28 USC

· 1441 (actions removable generally)

· (a): any civil action brought in state court of which the district courts have original jurisdiction may be removed by defendants to the district court of the US for the district and division embracing the place where such action is pending.

· (b) if original jurisdiction is due to federal question, then any party can remove, regardless of citizenships; if juris due to anything else, then only if none of the defendants are citizens of state where action was brought

· 1446 (procedure for removal)

· (b): only 30 day removal window; 30 days from when it becomes clear that the case is removable; 1 year time limit; can only remove if removal possibility is discovered within one year of start of trial

· where there are multiple defendants, all defendants must consent

· 1447 (procedure after removal)

· Sygenta Crop Protection v. Henson

· Removal is purely statutory

· statute requires original jurisdiction for removal; if you couldn't file it in federal court a time of removal, you can't remove it there

· you can't remove to protect federal court power (enforce a fed judgment) because there are other ways of doing this

· Challenging Subject Matter Jurisdiction of Federal Courts

· Two situations

· challenging while proceedings are going on/mid-case (direct attack)

· Caterpillar case (diversity juris)

· mid-case, parties realize that, at the start of the case, there was a non-diverse party

· the party was, earlier, dismissed

· Scotus: it's ok, you cured the defect

· Grupo Data-flux case (diversity juris)

· mid-case, parties realize that, at the start of the case, there was a non-diverse party

· the party did not leave, but changed citizenship

· Scotus: not ok

· Rule: you can't have a non-diverse citizenship without destroying diversity

· Caterpillar: if you destroy jurisdiction by adding a non-diverse party, then you can cure it by removing a non-diverse party

· Grupo Data-flux: changes in citizenship, mid-case, can't fix or destroy jurisdiction

· challenging after the end of proceedings (collateral attack)

· there is general presumption against such challenges EXCEPT default judgments

· presumption against is especially true if original court thought about this issue, if it was particularly fact-bound

· exception: determination is pure decision of law and lower court is clearly wrong

V. Venue, Transfer, and Forum Non Conveniens

· This is about convenience, not about power

· venue is statutory

· forum non is judge made

· Venue

· At fed level, basically no Const. control over venue

· exception: if a venue were somehow so oppressive that it led to a violation of due process.  Not clear how this might work...

· all statutory

· basically, fed statute:

· always proper where plaintiff resides

· proper where substantial action took place

· proper where locus is quo is case

· Forum Non

· Judicially crafted, non-statutory limitation on choice of forums.

· Forum non applies even though a court has personal jurisdiction, subject-matter jurisdiction, and venue properly lies in that court.  Not about some impropriety in strict legal sense about bringing case in particular forum, about impropriety in sense of convenience or other factors that point to a BETTER forum for bringing suit.

· Piper Aircraft Co. v. Reyno

· steps for Forum Non determination

· 1. have to give plaintiff's choice of forum deference

· 2. have to determine if there is an adequate alternative forum for litigants

· Piper: plaintiff trying to make argument that UK law was not as good w/respect to treatment of certain tort questions, ability of survivors to sue

· Scotus: no, adequate forum requirement is basic (can you even get personal juris? Does the forum even entertain such suits?)

· 3. investigate if pvt. and pub. (sovereign, ct. local citizenry) interests come to bear in the case

· all of this is left to the discretion of the district court; so, limit review of dist. ct. forum non decision

· Irragory v. United Technologies Corp.

· deference to plaintiff is important

· the more likely it seems that plaintiff is choosing forum for legit reasons, the more likely we are to bump up deference

· in evaluating pub/pvt interest factors, don't look for rigid doctrinal lines; think about questions that will come before ct.

· Circ. Ct. thinks some cts have gone too far in reading Piper

· just because accident happened in some forum does not mean that other forum will not have an interest in adjudicating

· just as there is concern that plaintiffs may be forum shopping, defendants, in bringing forum non, may be forum shopping

· Sinochem International Co. Ltd. v. Malaysia International Shipping Corp

· both personal jurisdiction and forum non are threshold questions; they must be addressed before going forward, but there is no hierarchy between them

VI. Ascertaining the Applicable Law

· Background

· Rules of Decision Act (RDA) 28 USC 1652

· “The laws of the several states, except where the Constitution or treaties of the United States or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the United States, in cases where they apply.”

· Congress told federal courts that the laws of the several states shall apply in federal court, unless the constitution or federal law says otherwise and so long as those laws apply

· Rules Enabling Act (REA) 28 USC 2072

· (a) The Supreme Court shall have the power to prescribe general rules of practice and procedure and rules of evidence for cases in the United States district courts (including proceedings before magistrates thereof) and courts of appeals).  

· (b) Such rules shall not abridge, enlarge, or modify any substantive right.  All laws in conflict with such rules shall be of no further force or effect after such rules have taken effect. 

· Allows for the creation of the Federal Rules of Civil Procedure

· Involves Congress’s constitutional power to proscribe rules of procedure in federal courts.  When a federal rule is promulgated pursuant to REA, don’t have background Erie concern that there might be an unconstitutional use of power going on, because the REA delegates a portion of Congress’s power to make rules to SCOTUS.  

· Restriction on REA: can’t modify or abridge substantive rights

· State Law in the Federal Courts

· Swift v. Tyson

· Federal Courts need only enforce statutory law, not judicial holdings or rules, when ruling on diversity claims involving state law

· leads to two sets of law for state law disputes; federal and state

· extensive forum shopping

· Black and White Taxicab Co. v. Brown and Yellow Taxi Cab Co.

· 2 KY companies; Black & White obtained exclusive rights to a certain train station, unenforceable under KY common law, so B&W reincorporated in TN, brought diversity suit in Fed. Ct., able to enjoin B&Y from competing.

· Example of forum shopping under Swift

· Erie R. Co. v Tompkins

· New Rule: Federal Court applies the law of the state it's sitting in, as though it's a court of that state

· why overrule Swift?

· Extensive forum shopping

· one Swift rationale was that laws would become more uniform as federal judges acted as models for state law; this never happened

· power of federal courts; const doesn't give federal courts the power to make substantive state law

· even under Article III, there's federalism to contend with...

· so Cong has no power to give federal courts the power to make sate law

· Guarantee Trust Co. v. York

· York suing Guaranty, claiming breach of fiduciary duty by alleging fraud by Guaranty.  Case ends up in federal court of diversity jurisdiction, though the claim is a state law fiduciary duty claim. Question of whether or not the state statute of limitations could be ignored as it traditionally had been in equity courts (apply equitable principle of laches, traditionally).

· Court: state statute of limitations applies because old distinction between law and equity doesn’t matter anymore, so the outcome in diversity case should be the same in federal court and state court.

· Outcome Determinative Test: a state statute must be followed if, by ignoring it, the federal court would substantially change the outcome of the trial; outcome of case should be substantively the same regardless of whether it's tried in fed or state court

· Ragan, Woods, and Cohen

· the farthest extent of the York rule

· Ragan: varying interpretation on when an action is commenced: Supreme court says has to follow state rule.

· Woods: company wouldn’t be allowed to bring suit under Miss Law, brought in fed court—If couldn’t have filed in Miss state court, then can’t bring suit in federal court

· Cohen: specific federal rule that governs shareholder derivatives suit.  Under NJ law, P had to post bond while filing suit, federal rule doesn’t require posting bond.  Supreme Court says have to apply NJ law.

· What about “form and mode” of enforcing a right?

· One way to look at these cases is trying to make fed courts into state courts

· alternate view: is the state policy an important one?

· Results of these cases are somewhat extreme; becomes difficult to tell difference between Ragan and Cohen or the “30% recycled paper rule”

· Note: in Ragan, Cohen there is a FRCP in the background

· Byrd v. Blue Ridge Rural Electric Cooperative, Inc.

· guy from NC hired by contractor to work in SC for electric company, gets hurt, brings suit in federal district court.  Wins jury trial, but 4th Cir. Ct. of App. Reverses.  Electric company argues that the decision of CoA should be affirmed because SC Worker’s Comp Law limited recovery to statutory compensation benefits and you couldn’t get a jury in worker’s comp case under state law.

· Brennan's opinion

· 1. judge/jury not necessarily OD

· 2. what is the state policy?

· not going to merely blindly follow state rule

· is rule so bound up in right that we should follow rule? is rule -so part of statutory scheme

· 3. Brennan weighs the state's (weak) policy interest against stronger federal interest in using a jury (calls this "affirmative countervailing consideration")

· the need to maintain separate, independent federal court system

· trial by jury is major part of this (hints that 7th has something to do with this)

· Hanna v. Plumer

· Hanna injured in car wreck caused by Mass. Citizen; suing executor of estate. Complaint left with executor’s wife at his home, which is fine under FRCP, but Mass law requires that service for executors of estates has to be hand delivered to the executor.  Which rule applies?

· REA case, not RDA

· So, we ask

· 1. whether there is a conflict between federal rule, state rule

· 2.  is it in conflict with the REA? 

· is it arguably procedural? (const)

· does it abridge, modify, or enlarge a substantive right? (REA)

· Two aims for Erie 

· deter forum shopping

· deter inequitable administration of law

· Harlan concurrence

· question should be whether the state rule allows parties to plan their conduct

· a rule is procedural if, knowing it before hand, it will not change people's behavior

· Walker v. Armco Steel Corp.

· A Hanna analysis only applies where the state and FRCP rules come into direct conflict

· Stewart Org., Inc. v Ricoh Corp.

· court backs away from earlier discretion; what kind of conflict to look for in a state v. fed provision

· ask:

· is the statute sufficiently broad to cover the issue before the court?

· If yes, then is it a valid exercise of Congress' power under REA and Const?

· Gasparini v. Center for Humanities, Inc.

· What to get out of Gasparini:

· Bryd balancing is alive

· Byrd balancing may be alive, but it does not mean that the federal system will always trump

· Gasparini can act as a counter-balancing to Stewart

· just because we have a fed rule in background that could have applied does not mean that Ct. will take REA course

· Court doesn't think in Gasp that there's always a binary choice between state and federal rules when there's an Erie question; sometimes we can accomodate both systems and keep case in Fed Ct.

· Ascertaining State Law

· Klaxon v. Stentor

· when you have a state case in federal court, federal courts must apply the choice of law rule of the state in which the federal court sits

· If highest court in state hasn't addressed law yet, 

· predict their decision based on dicta, past rulings, etc.

· could ask for certification from high court

· idea is that you'll drive down forum shopping by ensuring that federal courts are essentially the same as state courts

· Federal Common Law

· Clearfield Trust Co. v. US

· US is exercising a constitutional power, so federal law applies, but there isn't any relevant statute; so, Federal Courts have to make one

· here, common law is “bracketed”; has much smaller sphere of application

· it's federal common law, but it's not general common law; only covers specific areas

· why not use state law? Uniformity; US issues many checks in many states, and wants a single predictable standard

· Boyle v. United Technologies Corp.

· Marine pilot dies in helicopter crash because he can’t get out; family sues helicopter manufacturer, who is a government contractor.

· Court: federal common law that gives immunity to federal contractors for designs given to them by the US government by invoking the Federal Tort Claim Act (waives immunity of federal government, unless a federal officer is exercising some discretionary authority.) because it has factors required to justify federal common law; issue arises out of federal government contract, contractor like government official because doing the government’s bidding, and if there was liability for government contractors, the costs would be passed along to the federal government.

· Order of Operations for federal common law

· should fed ct. invoke common law making powers?

· what should the content of the common law be?

· Is there a need for uniformity?

· Would the application of state law under these circumstances frustrate a federal objective?

· Would application of a different federal rule interrupt transactions predicated on state law

· Academic theories on Federal Common Law

· Meltzer’s Enclave Theory—no general federal common law, but some narrow areas where strong federal interests, courts are allowed to create federal common law.  Limited power, basically a gap theory.  Congress should take lead, but they can get bogged down, so sometimes courts have to step in to protect strong federal interest

· Field’s coextensive theory—federal court empowered to create federal common law up to and including the limits of congress’s constitutional power, whether or not that power has been exercised, so long as there is a jumping off point in the constitution permitting congress to create general federal common law. (broadest of three arguments)

· Kramer’s Theory--Can’t go to the limits of constitution in creating federal common law if Congress hasn’t gone there first—has to be some legislation, even if the legislation is just jurisdictional.  Rests on theory that very thin line between making law and applying law.  Have to limit the lawmaking part of judge’s role because federal judges aren’t politically accountable, and should be some democratically legitimate jumping off point for them to start making law.  (narrowest of three arguments)

· Federal Law in the State Courts

· Dice v. Akron

· When suit brought in state court under federal statute, federal law should apply in the interests of nationwide uniformity.

· Look at what parts of fed law important to claim; here, jury trial was bound up in FELA rights

· Byrd balancing

· Byrd required consideration of state interest; Brennan found no evidence that division between judge and jury was bound up in the right

· here, though, the right to trial by jury is bound up in FELA; you can't be true to FELA without jury

· So, Dice and Byrd fit together but the balance of rights is different

VII. Stating the Case: Pleading

· The Development of Modern Pleading

· under common law, code pleading pleading was difficult, obscure

· common law; emphasis on writs, etc.

· code pleading; emphasis on evidence, facts

· four functions of pleading

· give notice

· frame issues for trial

· disclose evidence

· get rid of meritless cases

· modern pleading is Notice Pleading

· under FRCP, pleading is supposed to provide notice; other goals will be accomplished elsewhere

· multiple stages to litigation

· stage 1: pre-litigation investigation

· stage 2: pleading

· stage 3: discovery

· stage 4: may be motions like summary judgment

· stage 5: trial

· stage 6: post-trial (motions like judgment notwithstanding the verdict)

· stage 7: appeal

· Clark, writer of pleading section of FRCP, felt that, under code and common law pleading, focus was on 1, 2, 5, but that things would be more efficient if we focused less on 2, and more on 3 and 4.

· we want to get things into court so that we can decide them on the merits

· we can't really decide things based on the merits until we have full, complete disclosure of the facts

· The Complaint

· Rule 8: (a) Claim for relief: pleading states a claim for relief must contain and short and plain statement of claim showing that the plaintiff is entitled to relief, and demand for the relief sought

· Forms used to show the bare minimum of model pleading/motion, but no one does the bare minimum

· Claim: showing of a party of entitlement to relief under theory of substantive law

· What does notice of claim mean:

· P had to plead what she bears the burden of proving at the end of the day.  

· P not required to negate potential defenses

· Rule 8(c): List affirmative defenses, some of which may have to be pled by P.

· How can we tell from statute who has the burden of pleading: look at linguistics; rests on party for whom fact is essential to case; have to prove the improbable; access to proof; public policy considerations

· 3 Reasons why defendant could successfully get complaint dismissed

· If P’s allegations aren’t supported by any legally cognizable theory of recovery

· P pleads incompletely—usually dismiss without prejudice (allow to replead)

· third, futility, falls in between the two; as a factual matter, even if a plaintiff is given an opportunity to make an allegation, we think it futile to do so

· Dioguardi v. Durning

· Ap Ct.:

· at this stage, the pleading is sufficient.

· later, he may lose the case, but it won't happen here

· important points

· notice pleading is in effect

· any plaintiff can have access to a court

· in discovery, parties can seek evidence necessary to frame up issues, etc.

· Conley v. Gibson

· key point is the No Set of Facts Rule

· unless it can be shown that a plaintiff can show "no set of facts" that would prove his claim, you cannot dismiss

· this fits with what Clark wanted: if there's no set of facts that could prove plaintiff's claim, then we don't need to get into discovery

· Following Conley, there were attempts to introduce heightened pleading

· surprisingly, the Court has repeatedly said no

· reiterates in Swierkiewicz

· plaintiff alleges age, nationality discrimination

· all you need to allege is short, plain allegation of the claim; That's it.

· burden of defenses falls on defendants

· issues like statute of limitations, self defense are affirmative defenses and must be both raised and proven by defendant

· requiring plaintiff to answer defenses in complaint creates several problems

· there a many potential defenses; would make complaint too long

· if plaintiff must also answer defenses, they dont' necessarily have enough info

· defendant has superior access to evidence

· would, effectively, place much greater burden on defendant

· IOUs/debts are slightly different; here, it's not up to the defendant to plead defense of payment

· in order to give notice, show entitlement to relief, plaintiff must actually say that she did not get paid; you can't get relief for a debt that was paid

· plaintiff is in a much better position to tell if she got paid

· Bell Atlantic v. Twombly

· P suing whole telecommunications industry in class action suit.  Claim violated Section 1 of Sherman act, which prohibits any agreement in restraint of trade; P alleges violation of Sherman Act, that defendants tried to inhibit growth of local phone companies and eliminate competition of big companies (ILECs) into territories where already existed.  Sherman Act Does NOT prohibit mere parallel conduct (if no agreement not to compete, but parties independently decide not to compete against one another, that’s not illegal).  P allege that given facts show inference that there is conspiracy

· court thinks complaint is insufficient

· it's boilerplate, conclusory evidence

· essentially, this is a dressed-up version of "he was negligent"

· Twombly standard: an allegation must be "plausible" to survive a motion to dismiss; doesn't require heightened pleading of specifics, but does require enough facts to state a claim to relief that is plausible on its face 

· doesn't necessarily mean that judge thinks this case will win

· doesn't mean that, more likely than not, complaint is true

· it means that, if all facts are true, allegation is plausible

· plausibility standard of Twombly

· could mean third reason for dismissal (see above)

· plaintiff won't be able to make allegations even if given opportunity to re-plead

· Twombly could be a disguised summary judgment case

· summary judgment limited to an expensive anti-trust case

· could mean be that the ruling falls into first category; theory wasn't one that was legally congnizable theory of relief

· parallel conduct is not the same as violation of section 1

· under this reading, you have to put substantive anti-trust law into the Scotus opinion

· so, it's an anti-trust case which says that parallel conduct doesn't really mean anything at pleading stage

· Erikson v. Pardus

· seems to provide result opposite of Twombley

· possibly, this is due to small size of case, small size of discovery

· easily managed case, easily managed discovery

· Twombly and Erikson v. Pardus: how do you recycle the two?

· Erikson is just a reminder that Twombly didn't really change that much about the pleading standard; maybe Twombly is completely in line with what drafters of FRCP thoughts on how pleading sould work

· problem: assessment of "plausibility"

· Ashcroft v. Iqbal

· even though allegation in complaint hits every point necessary to make out a constitutional claim, the court claims it's conclusory

· there's not a sufficient fact pattern; not enough simply to say, you have to show

· this seems to go against the forms and Rule 8; the point of pleading is to provide notice;

· there's really no way to claim that this complaint doesn't do that, so the Court seems to have pushed beyond notice

· Court: Twombly is not just an anti-trust case. It's not sufficient to say that staged/limited discovery will work; you can't get around pleading burden just because you can allege that discovery won't be very intrusive

· Plaintiff makes an argument that defendants are really requesting heightened pleading

· Leatherman and Swerkoqitz were strongly anti-heightened pleading

· Rule 9b states that heightened pleading is only for fraud, mistake, etc.

· state of mind is to be stated generally under rule 9

· So now we have to rest on "show" in rule 8; we've essentially circumvented second sentence of Rule 9; it becomes somewhat meaningless

· Iqbal seems to render Rule 9 ambiguous; what does heightened pleading mean?

· doesn't' really answer the question of whether we've altered pleading standard or left it alone

· are Twombly and Iqbal just examples of other concerns (anti-trust, qualified immunity) bleeding through?

· Souter dissent

· Ashcroft, Muller made a concession; they acknowledged that a supervisor's knowledge, plus deliberate indifference leads to a liability

· Kennedy seems to claim that we need Ashcroft/Muller actually telling underlings to commit illegal act; Souter is claiming that knowledge+indifference=liability

· have to read complaint as a whole; can't just select pieces of complaint

· Breyer dissent

· whole point of qualified immunity is to protect against defending litigation, not just defend against liability

· so, we don't' need to distort pleading doctrine in this case

· seems to be suggesting that the court is reading qualified immunity into pleading

· Heightened Pleading

· Rule 9(b) of FRCP: Fraud or Mistake, Conditions of Mind: In alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud or mistake. Malice, intent, knowledge, and other conditions of a person’s mind may be alleged generally.

· Why heightened pleading for fraud:

· Protect reputation of defendant

· Deter strike suits (suit brought frivolously to extort money, hoping to hurt reputation so you’ll just settle)

· Defense of completed transactions-don’t want people to be able to allege fraud to get out of transaction for free

· Provide adequate notice—since so many thinks can constitute fraud, need more particulars to get constructive notice 

· Denny v. Carey

· Rule 9 has to be harmonized with rule 8—it requires only “slightly more notice than would be given under rule 8,” enough to ID the specific circumstances under which fraud occurred so defendant can prepare adequate response to P’s complaint.  It would be unfair to have a stricter reading of 9(b) because it would place on plaintiff the burden of making allegations that are arguably within the better control/knowledge of the defendant

· unclear if this is good law after Iqbal; if standard is higher elsewhere, it may be here as well

· Responding to the Complaint- The Pre-Answer Motion

· Once a plaintiff files a complaint, D has option to:  

· Do nothing

· Answer

· File a pre-answer motion

· Rule 12 of FRCP: Defenses and Objections: When and How Presented; Motion for Judgment on the Pleadings; Consolidating Motions; Waiving Defenses; Pretrial Hearing

· 12(b): Defenses that can be raised

· 12(b)(6): Failure to state a claim upon which relief can be granted.

· If 12(b)(6) motion denied, can’t go to the court of appeals and if win, plaintiff can replead.

· Disfavored defenses: venue, personal jurisdiction, service of process—waived more easily if don’t raise at right time because want to hear case on merits, don’t want to dismiss for cosmetic reasons.

· 12(b)(6) and (7)(failure to join under Rule 19) are more favorable because less easily waived.

· 12(g)(2): Can make certain defenses listed under 12(b), but have to make them at the same time by joining motions.  Can’t make a motion that was available to the other party but omitted from an earlier motion (except under 12(h)(2) exception)

· 12(h)(2): failure to state a claim upon which relief can be granted, even if left out of pre-answer motion, can be raised later in the case: in the answer, and can move for judgments on pleadings, or at trial. 

· 12 (e):Motion for A More Definite Statement: Have to show complaint was so vague/ambiguous that you can’t reasonably prepare a response AND have to point out the defects complained of and the details desired. 

· Party has to respond 10 days after notice or within time set by the court if the court grants motion

· How this differs from 12(b)(6): under 12(b)(6), have to lean in favor of plaintiff.  Defendant doesn’t have to read complaint this way when it wants to prepare a response in the case, and 12(e) recognizes that gap.

· What does failure to state a claim upon which relief can be granted mean: Even if allegations true, no legal wrong committed.  3 ways:

· legal theory stated really isn’t cognizable

· Plaintiffs have left something out in their pleadings, but could come back and fill it in later.

· If P leaves out some element, but at the end of the day, the court thinks it would be hopeless to allow P to come back and replead because p can’t really do it.

· American Nurses Association v. Illinois

· Important thing here is how Posner reads the complaint

· this is pre-Twombly; it's an example of how a judge was supposed to read a case

· purpose of reading wasn't to kick cases out, but wasn't to allow any case at all in

· Responding to the Complaint- The Answer

· Rule 8b

· general denial: deny everything in the complaint, usually fairly rare

· 8b5: (DKI) state a lack of knowledge or information; has same effect as a denial

· Rule 8c: Affirmative Defenses

· Twombly, Iqbal were seen as pro-defendant

· BUT, some plaintiff's lawyers have started to push back; claiming that many "boilerplate" affirmative defenses are insufficiently pleaded

· in 8a2, there is "showing"

· in 8b, there is no "showing" language; might make argument that this creates separation between complaints and answers

· 8b2 does require that answer must "fairly" respond to the substance of allegation

· Rule 13: counter-claim

· is a permsisive with relation to unrelated counter-claims

· is compulsory with regard to claims arising out of "same transaction or occurrence"

· Amending

· Rule 15 of FRCP: Amended and Supplemental Pleadings

· Get to file one amended complaint “as a matter of course” so long as defendant hasn’t answered, and after that, have to ask court to amend further (which they usually allow unless really unfair to the other side)

· Rule 15(c)-“Relation Back” rule: Allows P to fix mistakes in parties’ names if P can show:

· Genuinely made a mistake

· Defendant has to have received notice about the suit before statute of limitations runs out

· D knew or should have known that suit would be against him if not for the mistake

· Within 120 days of first complaint, have to give notice that made mistake and will be filing amended complaint.

· Complaint has to be arising out of or related to the same occurrence as the mistaken complaint

· D receiving notice of amendment will not prejudice it in defending on the merits

· Rule 15(c) was reaction to Schiavone v. Fortune Magazine, in which P was not allowed to amend party name from Fortune to Time after she realized Time owned Fortune.

· TO prevent Erie problems, if it’s clear from state law that relation back wouldn’t be permitted because of statute of limitations, can’t get relation back under 15(c)

· Worthington v. Wilson

· P initially file complaint listing the parties as unknown; after the statute of limitations, he learns the parties’ names and amends the complaint to name then.  Is this entitled to relation back?

· Court: not entitled to relation back.  There is a distinction when it comes to unknown parties: changing unknown party to party name is not a mistake within the meaning of Rule 15(c), and means party may not already have notice.

· Provisions to Deter Frivolous Pleadings

· Rule 11

· Rule 11c2: if you move for sanction, it first must serve motion 21 days before presenting motion to court

· 21 day window allows servee to withdraw, justify, etc. statement

· sua sponte sanctions; usually reserved for conduct akin to contempt of court

· Hadges v. Yonkers Racing Corp.

· independent obligation to make an inquiry reasonable under the circumstances into truth of client statements

· think of as a negligence or gross negligence standard

VIII. Case Management and Discovery

· FRCP 16

· parties supposed to confer early in the case, scheduling ordered, etc. 

· judge is intensively involved 

· this is deviates from a strict adversarial system 

· allows for really getting at the merits 

· if we want lawyers to cooperate in getting at the merits, then we need to change to a regime in which lawyers have have to engage in something different from straightforward battle 

· based on two worries

· lawyers will hoard information; will spend all their time fighting 

·  lawyers will err the other way; endless info requests driving up cost of litigation 

· So, we're controlling instinct of parties to hoard, harass, and alternatively to endlessly discover and drive up costs 

· Rule 23

· class actions

· Rule 26: General Principles Governing Discovery

· (b)1: nonprivileged and relevant to claim or defense; information that is not admissible at trial, but may lead to such evidence 

· (b)3: codification of work product doctrine

· (b)3aii: “substantial need” or hardship; even higher for “core” work product 

· (b)5: how to claim privilege 

· (d)2: absent some contrary indication, you can use methods of discovery in any sequence 

· typically, you go for documents first 

· then interrogatories 

· then depositions 

· usually, life of case is in documents 

· But, might want to go for deposition first... 

· (f) parties meet with judge, schedule discovery, decide what issues are at play

· Rule 30

· depositions; can be served on anyone

· (b)6: served on a company; like turning documents into a person 

· Rule 33

· interrogatories; can be served on anyone

· Rule 34: Production of Documents

· Privilege and Work Product

· Hickman v. Taylor (work product)

· work product is applicable to documents made in preparation for litigation 

· If we allowed P to discover this, would lead to inefficiency; lawyers would have incentive not to put anything in writing.

· Federal Rules don’t explicitly prohibit what Hickman’s asking for, but court doesn’t allow it because doesn’t comport with custom of adversarial system

· See Rule 26(b)3

· Upjohn Co. v. U.S. (attorney-client privilege)

· rejects control-group theory 

· we want corporations to seek legal advice

· control group too confusing

· can be waived

· if communication is voluntary disclosed to a third party or adversary

· if communication is done in the presence of a third party

· Settlement 

· there is a very strong normative sense that settlement is a good thing 

· descriptive account 

· P*A-C=Expected Value 

· where P=probability of plaintiff winning, A=mount of award, Cp=costs to plaintiff, Cd=costs to defendant 

· Evp=P*A-Cp 

· Evd=P*A-Cd 

· so, parties will settle at any point between EVp and EVd 

· in a sense, they are dividing the "surplus" 

· depends on what the parties think the probability that they/opponent will win 

· so, there's room for error on the parties' part 

· if this is true, then costs of discovery are a good thing 

· increases parties' knowledge of their probabilities of winning 

· increase in costs could drive parties toward settlement 

· problems: 

· assumes perfectly rational plaintiff/defendant 

· assumes people are indifferent regarding paying out/receiving 

· process: 

· when deciding probability of winning on a case, figure out, multiply elements of case 

· Negligence claim: 

· duty: 100% 

· breach: 100% 

· Cause: 80% 

· harm: 50% 

· so, P*P... (.8)(.5)=40% 

· Preist-Clein hypothesis: if all of this is true, then there should be a 50/50 mix of plaintiffs/defendants winning at trial 

IX. Summary Judgment

· if discovery is liberal, there should be few issues of fact

· trials are only for issues of fact; so there should be few trials

· discovery should leave only law issues; decided by judges

· Adickies v. Kress

· court addresses burden shifting

· First, initial burden on moving party to show some support for motion; foreclose possibility that allegations of nonmoving party are true

· here, moving party has a burden it wouldn't have at trial

· Second, burden shifts to nonmoving party; would have to refute with evidence or ask for more time under 56

· Even if moving party does not bear the burden of proof at trial, has to negate the particular allegation/contention of the non-moving party in order to meet its initial burden on the summary judgment motion

· Celotex Corp. v. Catrett

· there doesn't need to be a "production" 

· need to read 56e in light of 56 a and b 

· need to keep burden of proof at trial in mind 

· when moving party does not bear burden of proof at trial, moving party does not need to bring forward any rebuttal affidavits 

· Scotus claims Addickes isn't overruled

· scheme is the same: moving party has to meet burden before its shifted to the other party 

· if you're the moving party, who doesn't bear burden at trial, you have two routes 

· 1: can foreclose possibility that other side could win on a particular claim (Adickies)

· could be useful when there aren't actually gaps in the record 

· 2: can point out gaps in record, lack of evidence (Celotex) 

· Either of these could shift burden to the other side 

· Anderson v. Liberty Lobby

· motion has to be viewed against the ultimate burden of proof at trial

· evidence standard for a certain claim (clear and convincing, etc.) during a motion is the same as it would be at trial

· Matsushita Electric Industrial Corp. v. Zenith Radio Corp.

· Facts viewed in light most favorable to non-moving party, but the inferences drawn from those facts has to be reasonable; in a sense, this is Twombly for summary judgment

· provides judge greater discretion

· Scott v. Harris

· typically, non-moving party will respond to the motion by giving their interpretation of the record, and courts will usually adopt that record 

· Scott v. Harris shows that adopting non-moving party's version is not always required and is sometimes impermissible 

· sometimes, judge can find that the only inference possible based on the record is not the one that the nonmoving party wants 

Summary Judgment mechanics: 

· question: who bears burden of proof at trial w/respect to subject on which moving party has sought summary judgment 

· if the moving party does not bear burden 

· can negate nonmoving party's argument (Adickies) 

· point out fatal gap in record that (Celotex) 

· If moving party does bear burden, then initial burden is higher 

· most people think that party will have to pursue Addickies route here 

X. The Binding Effect of Prior Decisions: Res Judicata and Collateral Estoppel

· interests behind rules of preclusion

· efficiency: finding a quick, cost effective way to resolve litigation in one time and one forum

· repose: allowing parties at some point to get dispute out of the way, move on with lives

· can be broken down in to two sub categories

· "true res judicata" or claim preclusion: final, valid judgment precludes another action asserting the same claim

· collateral estoppel or issue preclusion: issues of fact or mixed fact/law issues which were actually litigated, resolved by valid final judgment cannot be relitigated even if actual claims involved are different

· Claim Preclusion/ Res Judicata

· Matthews v. NY Racing Association

· Defendant NYRA employs a private security company. At some point in 1958, plaintiff had an incident at the racetrack which involved an altercation with the security personnel. He sued the security investigators for libel among other claims, lost. The current suit is based on the same altercation; however, here the plaintiff names the NYRA and the security company, itself.

· a claim is a group of facts coming from the same transaction or occurrence; f there's a valid final judgment, it will bar further litigation by same parties or those in privity with those parties on the same claim

· The court states that the only way bosses will be liable is through respondeat superior, but this means only that the bosses are in the "shoes" of the employees; thus, there is no legal difference between the claims

· so, one of the tricks of lawyering in res judicata is to attempt to separate a single transaction into several different occurrences

· Rule 13a: compulsory counterclaim arises out of this

· Federated Department Stores, Inc. v. Moitie

· Plaintiffs sued for anti-trust. The actions were consolidated by the district court which then dismissed them for failing to assert an injury. The five other defendants appealed the decision. Moitie and Brown, instead of appealing, refiled in state court. The actions were removed to federal court and dismissed on res judicata grounds. Meanwhile, the five appeals cases were reversed and remanded due to a Scotus ruling; Moitie and Brown appealed their dismissals, and the Appeals Ct. reversed the dismissal; Scotus reversed App. Ct.

· For Res Judicata, it is finality, not correctness that is important

· court doesn't really care that judgment is "right"; what it cares about is the finality

· failure to appeal makes judgment final; if you don't appeal it, you can't contest it in further proceedings

· Creates strong incentive to appeal an adverse judgment

· Scotus thinks that "fairness and simple justice" are systematic in this area; preclusion, etc. are societal, systematic goods

· Issue Preclusion

· claim preclusion asks: was or should have claim be/been litigated in first forum?

· For issue preclusion, it doesn't matter if issue should have been litigated; only whether it actually was litigated

· First requirement: actually litigated (issue resolved in first forum is same as issue in second forum)

· Cromwell v. County of Sac

· case over validity of bonds; in first lawsuit, county won b/c plaintiff did not show that he gave value for the bonds so he was not a holder in due course (remember defense in Swift v Tyson). Second lawsuit involved different coupons; defendant claims issue preclusion.The question, again, is whether plaintiff is holder in due course. Court claims that this issue isn't precluded by first case; first case involved only value given for coupon/bond x, now he's litigating about coupon/bond y.

· issue very narrowly construed; not issue of “coupons” but of “x coupons” and “y coupons”

· Post-Cromwell: Current approach looks at many of the factors to determine if issues are identical

· would it have been reasonable for a party to offer all the available evidence in the original suit?

· was it foreseeable that the issue would come up in later litigation?

· the actually litigated requirement is really two requirements

· identity of issue: for collateral estoppel to be invoked in second litigation, it must be invoked with respect to the same issue as was litigated in the first case

· difference between evidence and issue; evidence that was brought to determine an issue is not necessarily binding in a later suit; only the ultimate doctrine is give estoppel effect (mediate facts doctrine)

· what kind of action was the previous action?

· supposed trial one is a criminal trial, trial two is civil; there are different standards of evidence here; preponderance (civil) v. beyond a reasonable doubt (criminal)

· Second Requirement: Necessarily Decided

· Rios v. Davis

· Popular Dry Goods sues Davis for damages to truck. Davis impleads Rios. First case; Popular, Rios and Davis all guilty of negligence, contributory negligence. Nobody can recover anything. 

· Finding in first case – adverse to Rios, bad to be found negligent, but Rios couldn’t have appealed.

· 2nd time – Rios sues Davis. Popular not in lawsuit. Davis claims res judicata

· Court; can't estop because negligence wasn't an issue necessary to the first judgment

· issue in the first case wasn't necessary; the judgment would have been just the same without it; use counterfactual

· Separate reason; in the first case, Rios could not have challenged finding

· can only appeal if you loose; because Rios won, he couldn't appeal the decision

· two arguments are linked

· in some sense, Rios didn't get an opportunity to defend himself in the first case; didn't really get his day in court

· when you have a throw away point, it may not have gotten full attention of fact finder; here, it doesn't really matter if Rios is negligent; he wins either way

· Third Requirement: Required Quality of Judgment

· must be valid, final, and on the merits

· can't be a judgment on a technicality (subject matter jurisdiction, etc.)

· doesn't necessarily mean that there was full hearing, complete litigation; could be a default judgment

· Persons Bound

· The Traditional Model: traditionally, mutuality required for issue preclusion; only applied to parties bound by original decision. 

· Decline of the traditional model

· Blonder Tongue

· Defensive Nonmutual Collateral Estoppel

· plaintiff sues D1, looses, found not to hold valid patent; plaintiff sues D2, based on same issues; D2, though not a party to suit 1, is allowed to invoke issue preclusion

· efficiency

· fairness

· court allows breakage of mutuality doctrine

· Parklane Hosiery Co. v. Shore

· Offensive Nonmutual Collateral Estoppel

· Parklane(D) is sued by SEC in fed court in a civil suit. No jury because SEC is seeking equitable relief, and at trial, court finds that Parklane’s statements to investors were materially false, enters judgment accordingly. In second lawsuit, Shore(P) attempts to use issue preclusion to gain partial summary judgment on this question.

· Scotus allows ONCE subject to judicial discretion (4 issues to consider)

· Could plaintiff have easily joined original suit?

· Did defendant have sufficient motivation to defend first suit? (what were stakes?)

· are there inconsistent judgments? (Currie hypothetical)

· were there procedural advantages unavailable in first suit that would be available in the second?

· Binding Nonparties

· Martin v. Wilkes

· Unlike Parklane or Blonder Tongue, the party being bound was not a party to original suit

· Balancing act here

· on one side, if the point is efficiency, then requiring third parties to join creates an incentive for any third party at all possibly affected to join; could create an unwieldy case

· on other side, if you don't require;

· civil rights litigation is difficult; it has many unknowns,  and it's easy to miss affected parties

· if there are missed parties, and they file suits, then you can end up with conflicting judgments

· Scotus: if you're not a party to the suit, then you are not bound

· parties are in the best position to know who their remedy will affect, can bring in 

· there is a strong interest in maintaining adversarial system; fairness, accuracy of judgements

· Taylor v. Sturgell

· MK thinks this is a claim preclusion, not issue preclusion case

· Six exceptions to to Martin v. Wilkes

· adequate representation

· preexisting legal relationship (privity)

· agreement to be bound

· control; like Montana

· re-litigation by proxy

· special statutory schemes; in rem, bankruptcy

· outside of these exceptions, anyone not part of the litigation is not bound

· preclusion is designed to save time and judicial resources, so multi-factor balancing would use up time and judicial resources just to see if preclusion applied

· Common law class actions would undermine the statutory rules and procedures for class actions

· Even without far-reaching preclusion, we don't really need to worry about vexatious litigation

· stare decisis: courts can use this to settle suits, though this only works within same circuit

· expected value: people won't throw money away on litigation that they know will loose

· Intercourt Res Judicata

· Semtek v. Lockheed Martin

· preclusive effect of a federal court sitting in a diversity case (thus applying state law) will be given preclusive effect of judgments of the state court where it sits

· CA fed ct. applies CA state preclusive rule; if fed ct. in NY wants to apply CA fed court judgment, then CA preclusion rules apply

· court is interested in uniformity; like in Erie

· court cares about “vertical” uniformity

· uniformity between federal, state courts in a jurisdiction; prevent fed/state forum shopping

X. Class Actions

· Prelude: Joinder of Parties

· Rule 20: permissive joinder of parties for claims arising out of the same transaction

· Rule 19: two part structure

· 19a: whether or not party must be joined if feasible

· 19b even if party is required, if joinder is not feasible, should court proceed to judgment

· Provident Tradesman Bank and Trust Co. v.  Patterson

· example of weighing of 19b factors

· four interests to consideration

· plaintiff's interest in obtaining a forum (does a satisfactory alternative exist?)

· Defendant's interest in avoiding multiple litigation or conflicting judgment

· Interests of outsiders; judgment not res judicata to non-parties, but court should consider whether finding would impede his rights

· interest of public in complete, consistent, and efficient settlement of controversies

· In considering four interests, ask if there's a way we can accommodate all of them in one judgment

· there is no substantive right to be an “indispensable” party; indesp. Is a conclusion based on the weighing of 19b factors

· Republic of the Philippines v. Pimentel 

· 19b test is similar to Provident

· prejudice to existing parties 

· extent that the prejudice might be lessened 

· interests of absent parties 

· would there be remedy if action dismissed 

· from the case:

· prejudice to stranger 

· because the court didn't give enough weight to Sovereign Immunity claim, that is prejudice 

· here, prejudice is the interest of the sovereign in staying out of the litigation 

· is there some way in which somebody is left holding the bag... 

·  prejudice to existing parties to litigation 

·  Pimentel class; court claims that comity, respecting foreign state outweigh

· alternative relief? 

·  none suggested here 

· adequacy 

· about avoiding piecemeal litigation 

·  about completeness; can you get complete relief without absent party? 

· not here; gov't of Phillipeans wouldn't be bound 

· will plaintiffs have remedy if there is dismissal? 

· actual interest bearer is ML 

· Scotus: ML should be indifferent as to whether or not case proceeds to judgment with everyone or not at all; what ML really wants is to avoid Pimentel winning and then getting sued by Phillipeans 

· balance of equities 

· suggests that "wait and see" is best option 

· Due Process

· Hansbury v. Lee

· Conflicts of interest between homeowners made it impossible for them to be considered a class, as representation would be inadequate.

· class actions can be an exception to the Field Pennoyer Rule (judgment not binding unless named, served, etc)

· BUT, class action cannot be binding unless those members are truly represented by named members

· opens up usage of class actions

· dispells belief that there must be a common property right among class

· Overview

· Rule 23

· (a) prerequisites to a class action

· numerosity: are members of a class so numerous that joinder becomes impracticable?

· Difficulty of notice, what if someone dies?

· Usually threshold is between 25-40

· commonality: common question of law or fact among class

· typicality: class rep must be typical of class

· we're worried that a unique rep won't pursue interests of class

· interests of the named and the class must be so intertwined as to ensure that, in representing himself, he will represent the class

· adequacy

· can representative prosecute the litigation in a way that fairly represents the class?

· Is counsel up to the job?

· Four factors do blend to some extent

· (b) sets out the types of class actions

· b1, b2 are mandatory class actions, no opt-out

· b3 opt-out damages class

· predominance: must be shown that common questions predominate over individual questions

· superiority: class action is superior to other methods of litigation

· (c) 

· court must determine certification at earliest practicable time

· c4: can carve out pieces of claim

· c5: sub-classes

· (f) interlocutory appeal of certification

· (e) settlement

· Castano v. American Tobacco

· Class certification was improper because the lower court did not take into account variations of state law or determine how a trial on the merits would be conducted.

· when certifying, must consider how litigation will actually be carried out

· predominance and superiority are important

· Phillips Petroleum v. Shutts

· personal jurisdiction concerns which apply to defendants do not apply to absent plaintiff parties; defending is a burden, but absent parties really only need to sit back and wait for the check

· less burden, less concern over PJ

· remember, there are other tools court can use to protect absent P parties

· Choice of law

· expectation of the parties is important here

· Settlement Classes

· Amchem Products v. Windsor

· Scotus: the fact that this is a settlement class isn't irrelevant 

· don't pay heed to how case would be litigated; it never will 

· basic problem is that Rule 23a and b have requirements for certification which cannot be subsumed under 23e fairness assessment 

· you can't simply cert a class for settlement on judgement that settlement in 23e fair; there is an order of operations (first 23a, then 23b, then 23e) 

· Here, 23a and b haven't been met 

· no predominance 

· there may be common questions between class members ; there may be common issues 

· BUT predominance must be determined based on legal and factual questions pertinent to the actual claims of the parties; not just that everyone has an interest in getting this thing over 

·  predominance in 23b3 is linked to typicality in 23a 

· adequacy (under 23a4, technically, but this is really a blended analysis) 

· Breyer dissent 

· we need to solve asbestos litigation; this is a pretty good deal 

· logical ordering of compensation 

· some guarantee that those who develop disease later will actually get money 

· what does 23f actual fairness inquiry look like? 

· it's an equitable inquiry: take into account things from Breyer's dissent 

· not quite as rigid as 23a and b 

· Ortiz v. Fibreboard

· in order to be a limited fund, you need to know how much money is on the table and need to know the number of claims, and you need to know that money will not cover all of it 

· can't exclude equity on theory that plaintiffs wouldn't get at it anyways

· post-Fiberboar
d, how would you settle a case like this? 

·  limited fund is probably off the table 

·  Court makes clear that limited fund is only open if you put it all in 

· so, this is probably an opt-out 

· depends on the nature of the claim, but there probably need to be many sub-classes 

· because this is opt out, it's possible that you'd have many opt-outers 

· Result: you have either many opt-outs or many sub-classes and it's not worth the time 

· Answer: file for bankruptcy 

· there's a statutory provision for asbestos bankruptcy 

· places all equity in an asbestos trust 

· any future claims are redirected against trust 

· company benefits 

· out of bankruptcy, free of litigation 

· asbestos victims are winners; as company does better, the equity, and thus the trust grows 

· Preclusive Effect

· Cooper v. Federal Reserve Bank of Richmond

· two separate kinds of claims 

· those which are necessarily part of a class action; they belong to the class 

· those that are necessarily "owned" by the individual plaintiff 

· But, there are limits; some issues are precluded 

· if employee brings an individual, non-barred claim, they still cant' bring up issues litigated in the class action 

· so, if class action was over pattern litigated by class, then individual can't use patter of disc. in her individual suit 

