CIV PRO OUTLINE
PERSONAL JURISDICTION

· U.S. Constitution, 14th Amendment

· All persons born or naturalized in the US, and subject to jurisdiction thereof, are citizens of the US and of the State wherein they reside. No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the US; nor shall any State deprive any person of life, liberty or property, w/o due process of law; nor deny to any person w/in its jurisdiction the equal protection of the laws
· Civ Pro is expected to be a neutral instrument for the enforcement of rights and obligations. However, it also reflects a number of values

· Efficiency
· Accuracy
· Equality
· Rationality
· Participation
· Jurisdiction (power. Personal Jurisdiction ( power of the court to enter a judgment against an individual. W/O jurisdiction, a court lacks power to render a judgment that a party must obey

· Personal Jurisdiction Doctrine: allocates judicial business among the 50 states.

· Important part of Federalism.

· Traditional basis for personal jurisdiction = State’s territory.

· Pennoyer v. Neff

· Procedural Facts:

· Neff did not appeal Mitchell’s default judgment. Instead, he raised the question of the rendering court’s lack of jurisdiction (and inadequate service of process) in a second proceeding – his lawsuit against Pennoyer. We use the term collateral challenge to refer to an attack on a judgment other than through a direct appeal in the initial action.

· Types of Territorial Jurisdiction:

· In Personam – against the person ( power to enter a judgment against a person to resolve a personal obligation (e.g., the duty to pay on a K)

· In Rem – against the property ( power to enter a judgment to determine the status or ownership of property (e.g., a quiet title action to get a mortgage or a civil forfeiture action against a criminal defense lawyer who is paid out of the proceeds of his clients’ alleged drug deals)

· Quasi in Rem – as if against the property, but really against the person ( basis of jurisdiction is property, the dispute relates to a personal obligation.

· Justice Field: Court can only exercise power when the conditions set out in the Oregon code are satisfied. Must always have jurisdiction at the beginning of the lawsuit

· Territorial theory of power: state can exercise power over people/property w/in its borders, likewise, no other state can exercise power w/in another state’s borders

· No state can interfere w/ another State’s sovereignty

· Exceptions
· Status (marital relations)

· Ownership of property by non-resident

· Entering into Ks with a domiciliary

· Corporation doing business in the state

· Transient Presence – even being in the state’s air space for a short period of time suffices if Δ is served while present, see Grace v. MacArthur in the notes. Straight forward application of territoriality

· State citizens who are not present in the state – domicile is sufficient basis if the Δ is constructively served, see Milliken in the notes. This rule derives from the rationale supporting territoriality. The regulatory power of the sovereign.

· Jurisdiction attaches at the start of the lawsuit and is not lost even if Δ leaves the state after having been served

· Significant b/c Justice Field Constituionalized Due Process and the territorial theory of the 14th Amendment

· Service and power are together

· Hess v. Pawloski

· A non-resident is subject to the same standards as an in-state resident

· Justice Buttler: Consent-based Jurisdiction and implied consent

· The Court endorsed use of an implied consent statute as a basis for asserting jurisdiction over a non-resident motorist who caused injury w/in the forum state. The Statute adhered to the theory of territoriality by requiring in-state service on the Secretary of State, but required the giving of notice to the Δ
· Court also interpreted corporate presence to include the doing of business w/in the state

· Ireland, Breman, Carnival Cruise…

· International Shoe v. Washington

· Corporations: where do they exist?

· Justice Stone: there must be some minimum contacts with the State

· Justice Black: concerned w/ State Sovereignty and State’s ability to tax. He believes that “fair play,” “justice” and “reasonableness” were put in the Constitution for a reason

· Service of Process: an essential entailment of power; it now becomes an administrative devise to notify Δ the trial is starting. It is ONLY notice, power has been taken out
· Court established an alternative approach to jurisdiction that reflects Chief Justice Stone’s “realist” philosophy. A state can constitutionally exercise power over a non-resident Δ who has “certain minimum contacts with it such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice.’” 

· Chief Justice Stone emphasized, “Whether due process is satisfied must depend … upon the quality and nature of the activity in relation to the fair and orderly administration of the laws which it was the purpose of the due process clause to insure.” 

· The Court seemed to justify the assertion of power on a principle of fairness based on reciprocity

· But to the extent that a corporation exercises the privilege of conducting activities within a state, it enjoys the benefits and protection of the laws of that state. The exercise of that privilege may give rise to obligations; and, so far as those obligations arise out of or are connected with the activities within the state, a procedure which requires the corporation to respond to a suit brought to enforce them can, in most instances, hardly be said to be undue. 
· The Court made a number of distinctions relevant to the development of personal jurisdiction doctrine: 
· Whether defendant’s contacts “give rise to the liabilities sued on” or whether the “causes of action [are] unconnected with the activities” carried on in the state. Later commentators call the first category “specific” jurisdiction and the second category “general jurisdiction.” 
· Whether defendant’s contacts are “continuous and systematic” or “substantial” or “single or isolated.” 
· Justice Black raised concerns about the Court’s approach to due process, which he characterized as an undue restriction of state sovereignty and as an unauthorized intrusion on legislative prerogative. 
· This matrix will help to analyze future cases: 

	Continuous + Systematic +/- Substantial 

Cause of action relates to the contacts 
	Single + Isolated 

Cause of action relates to the contacts 

	Continuous + Systematic + Substantial 

Cause of action unrelated to the contacts 
	Single + Isolated 

Cause of action unrelated to the contacts 


· Summary:

· In Int. Shoe, a non-resident Δ’s continuous and systematic contacts w/ the forum, which related to the c/a, were a sufficient basis for jurisdiction. Δ’s contacts were of such quantity and quality “such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice’”
· HOWEVER, Int. Shoe did not establish the quantity and quality of contacts which would suffice as ‘minimum’ in future cases, nor how heavily the State’s regulatory interest should be weighed as against the Δ’s interests in an analysis of ‘fair play’ or reasonableness

· Theory of reciprocity b/c int. shoe was benefitting from laws of state, therefore they are protected by them

· STATUTES
· States took their cue from the International Shoe decision and enacted long-arm statutes authorizing their courts to exercise power over non-resident defendants where conditions are met. Remember, the Due Process Clause of the federal Constitution sets the outer limit of state jurisdictional authority. States are not obliged to exercise the full scope of this authority. 
· Under a “constitutional max” statute, a state legislature authorizes the courts of the state to exercise personal jurisdiction to the full extent of the federal Constitution.
· Under an “enumerated acts” statute, a state legislature authorizes the courts of the state to exercise personal jurisdiction only if the defendant’s in-state conduct satisfies the conditions specified in the statute (e.g., enters into a contract with an in-state resident). 

· McGee v. International Life Insurance

· Service and Power are separate
· Applied the minimum contacts test in a dispute involving a non-resident insurance company. Δ agreed to reinsure the policyholder and then refused to pay when he died. The Court emphasized the fact that “the suit was based on a contract which had substantial connection with” the forum state, which “has a manifest interest in providing effective means of redress for its residents when their insurers refuse to pay claims,” and that the inconvenience to defendant of defending the suit in California was not unreasonable. 

· Some practical points: 

· A court makes it jurisdictional determination at the outset of a litigation 

· The jurisdictional inquiry involves two steps: 

·  Does the long arm statute authorize jurisdiction over the defendant? 

· Does the Constitution support this exercise of jurisdiction? 

· A defendant can object to the court’s exercise of jurisdiction by making a motion, called a motion to dismiss for lack of personal jurisdiction. In the federal system, Rule 12 is the appropriate motion.

· Many court systems allow a Δ to appear “specially” to object to the jurisdiction of the court. This means that the Δ’s appearance in court is not deemed to be consent to the court’s power. 

· Court emphasized that the suit arose from a contract which had a “substantial connection” to the forum state. The Supreme Court’s analysis then focused on the state’s regulatory interest in providing a means of redress to citizens whose non-resident insurers fail to pay claims, and the absence of inconvenience to Δ

· So long as dispute relates to what Δ did, then we don’t care about sporadic or continuous

· Hanson v. Denckla

· Donner set up a trust in Delaware, but moved to Florida and made her final appointment of beneficiaries under the trust while living there. Her daughters, residents of Florida, brought suit there upon Donner’ death, seeking to have her appointments under the trust declared invalid

· Court held that Florida did not have jurisdiction over the Delaware trustee, who was an essential party to the action under Florida law, the Delaware court therefore did not have to accord full faith and respect to that prior judgment

· Δ’s contacts w/ Florida were “less than minimal” as none of the trust assets were held or administered in Florida, nor was there any solicitation of business in person or by mail in Florida

· Δ’s contacts w/ Florida were not “Attributable” to it; the Δ did not purposefully submit to the regulation of state law by availing itself of the benefits of the state. “The mere unilateral activity of those who claim some relationship with a non-resident Δ cannot satisfy the requirement of contact w/ the forum State”

· Florida’s interest in adjudicating all of its deceased citizens’ financial transactions while probating an estate would cut deeply into the regulatory interests of other states in the federal system

· Must consider: Regulatory interest (the State has an interest regulating the contracts w/in it), Minimum contacts (is this satisfied), Convenience for Δ

· Choice of law is separate from choice of forum

· Justice Warren: we must have evidence of purposeful availment

· Worldwide Volkswagen (Seaway) v. Woodson

· Two pronged test

· Minimum contacts
· To protect the Δ from burdensome litigation

· To protect state sovereignty

· Affiliating circumstances that connect Δ with the forum state and provide notice of amenability to suit in that forum

· Reasonableness: 

· Inconvenience to the Δ

· State’s regulatory interest

· Π’s interest in litigating in the forum

· Shared interests of the states (Federalism)

· Interstate judicial system’s interest in resolving conflicts efficiently

· Δ’s minimum contacts w/ the forum state became a threshold inquiry, before reasonableness considerations enter the analysis

· Merely putting a good into the stream of commerce does not count as purposeful availment

· Justice Brennan (Dissent): emphasizes regulatory interests as the key issue (drawing heavily from McGee) saying there is a “best place” to litigate (this helps Δ)

· Totality of Circumstances

· Keeton v. Hustler

· It doesn’t matter if it’s 5% of your sales…it’s still a lot of sales in the forum state

· Kulko:

· Effects test: any effect on the forum state is not enough

· You have cause injury in the forum

· You have to derive a benefit in the forum
· Burger King Corp. v. Rudzewicz

· Contract specifies a choice of law clause, so must follow Florida law

· Contracts are considered purposeful availment if it contains terms/conditions that suggest some kind of continuing relationship w/ the forum (“Contract +” standard)

· (+) is anything that shows a continuous relationship besides a contract

· The contract was enough to show that they had purposefully avail themselves

· Just like World Wide, but a strong showing on reasonableness (especially the interest of the forum state) may compensate for a lesser showing on Δ’s contacts with the forum and vice versa…first prong is NOT threshold test

· Balancing test…sliding scale

· Stevens (dissent)

· Raised concerns that the majority’s approach would erect a per se test allowing the exercise of jurisdiction over any non-resident who enters into a contract w/ a resident of the forum state. Focusing on the disparity of bargaining power between the franchisee and the franchisor, Stevens finds that Δ did not purposefully avail himself of the benefits of Florida law, b/c the Δ lacked any power to negotiate contract terms and lacked notices that he would have to defend a suit in Florida

· The Δs didn’t realllllly purposefully avail themselves b/c they lacked the power to negotiate these boilerplate terms

· Worried that anytime you contract in any state, all of a sudden you’re going to be amenable to suit there.

· Asahi Metal Industry v. Superior Court

· First looked at the 2nd prong (Justice Scalia didn’t join b/c he believed the first prong is a threshold test…if you don’t pass it, you CAN’T move on to reasonableness)

· Holding: it is unreasonable to exercise jurisdiction

· It would be unconstitutional to exercise jurisdiction over a foreign Δ on the basis of the World Wide five-factor reasonableness inquiry w/o first deciding that the Δ’s in-state actions satisfied minimum contacts
· All Justices other than Scalia join Part II-B of the opinion regarding the unreasonableness of jurisdiction. 
· Defendant’s convenience – litigating in a foreign forum is seen as an undue burden; query whether the Court is establishing a per se rule or not. 
· Plaintiff’s interest – Plaintiff is foreign and a non-state resident; the claim is only for indemnification. 
· State regulatory interest – Plaintiff’s lack of state connection is assumed to diminish the state’s interest; the indemnification claim is treated as not affecting in-state health and safety; deterrence can be secured by externalizing the costs of tort suits.
· Shared interests of the states in efficiency and enforcement – The Court adapts these two factors to the international context, with an emphasis on executive prerogative for foreign trade. 
· Asahi presents three different approaches to minimum contacts. 
· Justice O’Connor’s plurality:
· From Hanson’s purposeful availment standard, the plurality puts forward a standard of “purposeful direction” toward the forum. 
· Conceptualizing Δ’s commercial activity as taking place within a stream of commerce, the plurality finds that it would be unfair to impose jurisdiction where Δ has an awareness that a finish product incorporate its component part would be sold in the forum, but made no special efforts to serve (i.e., to purposefully direct the component part toward) the forum. 
· The Asahi plurality requires an intentional act connecting defendant to the forum, e.g., designing the product for use in a forum, advertising in the forum, marketing the product to a distributor as intended for a particular forum. 
· Justice Brennan’s concurrence: 
· Effectively rejects the stream of commerce metaphor. 
· “As long as a participant … is aware that the final product is being marketed in the forum state, the possibility of a lawsuit cannot come as a surprise.” 
· Δ derives benefits from the forum whether not it directly conducts business in the forum state or engages in additional conduct in the forum state.
· Justice Stevens’ concurrence:
· Look to the quantity and quality of defendant’s contacts 
· Notice that Justice Scalia does not join Part II B of Asahi; finding no minimum contacts, it is unnecessary to consider World Wide’s second prong regarding reasonableness. Contrast this approach with Justice Brennan’s sliding scale approach: a heightened regulatory interest can out-weigh a defendant’s weak contact with the forum. 
· Open questions after Asahi:
·  Are minimum contacts a threshold inquiry or one of a number of factors to be considered?
· What is the relation between benefits from the forum and benefits from the forum’s market?
· What weight should be given to defendant’s non-U.S. status?
· What weight should be given to sales of the finished product in the forums state by contrast to the consumer’s movement of the finished product to the forum state?
· What is the justification for purposeful availment (quid pro quo; notice; sovereignty)?
· How can personal jurisdiction doctrine best serve national markets?
· Distinguish specific jurisdiction from general jurisdiction:
· Specific jurisdiction – plaintiff’s claim relates to or arises out of defendant’s contacts with the forum (e.g., in McGee, the claim arises out of breach of defendant’s in-state insurance contract)
· General jurisdiction – plaintiff’s claim does not relate to or arise out of defendant’s contacts with the forum (e.g., the claim is centered outside the forum)
· Pennoyer: presence; domicile; incorporation
· International Shoe: recognized the category with contacts are sufficiently continuous and systematic 
· Perkins provides the classic test: whether defendant’s in-state activities are continuous and systematic and sufficiently substantial. Looks at factors that give rise to de facto incorporation.
· Helicopteros

· Treats general jurisdiction in a case involving a foreign Δ and Πs are not in-state residents. 
· Articulates standard as contacts that are continuous and systematic. Is the omission of the word “substantial” significant? Lower standard.
· Relies on Rosenberg, a pre-International Shoe case, to hold that mere purchases in the forum do not satisfy general jurisdiction
· Relevance of foreign trade considerations
· Justice Brennan’s dissent
· Disagrees with application, but apparently not the exposition, of the general jurisdiction test
· Questions the distinction between specific and general jurisdiction; the constitutional inquiry ought not to be the same as the standard for determining whether a cause of action is alleged
· Further illustrates Justice Brennan’s approach to jurisdiction, emphasizing the relation among the state’s regulatory interest, defendant’s contacts, and convenience.
· He wants a broad reading of specific jurisdiction. It doesn’t have to arise out of the c/a, it just has to be related.
· Technological contacts and minimum contacts.
· The virtual world of the Internet challenges the territorial assumptions of personal jurisdiction doctrine. However, the conceptual framework has not yet evolved to a new paradigm.
· The dominant “Zippo test” is itself outdated given the level of interactivity of most Internet sites.
· Should defendant’s Internet activity be considered intentional acts that are purposefully directed at the forum from which benefits are derived?
· Distinctions among adjudicatory jurisdiction
·  In personam – power to enter a judgment against a person or thing on a personal liability (tort, contract); defendant’s contacts with the forum provide the basis for the exercise of power 
· In rem jurisdiction / quasi in rem I jurisdiction – power to enter a judgment against property to determine ownership; the property provides the basis for the exercise of power 
· Quasi in rem II jurisdiction – power to enter a judgment against a person or thing on a personal liability (tort, contract); the property provides the basis for the exercise of power 
· Harris v. Balk
· H owes B 180, B owes E 344, E served H and got H to pay E 180. B went to H and said H owed B 180. H said, no I don’t, I used to owe you 180, but I paid E instead.
· Be clear why personal service on Harris would not give the court power to adjudicate Epstein’s claim against Balk; Epstein was attaching Harris’ debt to Balk as the basis for the court’s power; the court’s adjudicatory power is capped at the value of the property that provides the basis for jurisdiction
· Forum choice matters. Forum choice gives a litigant a strategic advantage, and quasi in rem jurisdiction gives the plaintiff additional forum choices (Remember Bucky Dent’s homerun in Fenway Park.) 
· A reminder—the three types of jurisdiction based on property:
· In rem- property in the forum is the basis for the court’s jurisdiction & the dispute is about the ownership of the property (quiet title action, dispute against the whole world or all potential owners).
· Quasi in rem I- property in the forum is the basis for the court’s jurisdiction & the dispute is about the ownership of the property, a dispute between a limited number of parties (not quiet title).
· Quasi in rem II- property in the forum is the basis for the court’s jurisdiction & the dispute is not about ownership of the property but about personal liability; the judgment is capped at the value of the property

· Shaffer v. Heitner
· plaintiff is a non-resident of Delaware who owns one share of Greyhound stock, a Delaware corporation. He brings a shareholder derivative action, suing the corporation and its directors, claiming they injured the company through actions taken outside the forum. A Delaware statute says the situs of Delaware stock certificate is Delaware. He commences the action by attaching the stock through a process called sequestration.
· Usually, defendant can challenge personal jurisdiction by making a special appearance; in addition, in a quasi-in-rem II action, the court’s power is limited to he value of the property in the forum. However, Delaware allowed only for a general appearance, thus exposing the defendants to uncapped in personam power. Clearly, Delaware was using property as a jurisdictional hook to exercise power over defendants who otherwise lacked minimum contacts with the forum.
· The question in Shaffer was whether International Shoe’s test of minimum contacts/reasonableness applies to Delaware’s exercise of power when based on property that is unrelated to the cause of action.
· We will apply minimum contacts to quasi-in-rem II cases
· Marshall, J.: The constitutional test of International Shoe applies to all exercises of personal jurisdiction. Adjudicating the rights of property functionally is equivalent to adjudicating the rights and obligations of individuals with respect to the property. Tradition does not establish reasonableness, for traditions can become obsolete.
· Powell, J. (concurring): Offers a per se rule of constitutionality for classic in rem and quasi in rem 1 jurisdiction.
· Stevens, J. (concurring): Focuses on the relation between the basis for jurisdiction and whether the defendant directors have notice of amenability of suit. Without notice, individuals cannot alter their behavior to avoid litigation.
· Brennan, J. (dissenting): Focuses on the state’s regulatory interest in adjudicating disputes that relate to in-state corporations; directors also derive in-state benefits and the inconvenience is low.
· Many questions remain after Shaffer:
· How much weight should be given to in-state property?
· Is in rem jurisdiction subject to a minimum contacts/reasonableness inquiry?
· What is the jurisdictional standard in enforcement actions?
· What are the implications of technology for in rem jurisdiction?
· Two issues mentioned in the reading are cybersquatting (buying up domain names so that people have to buy them from you at an inflated price) & cyber-piracy (buying a domain name close to tarnish the trademark associated with the domain name).
· A domain name can be analogized to property; the situs of the domain name could be wherever it was registered. What if a state enacted a statute that said that domain names were considered real property? Would you still need a minimum contacts analysis? (Remember Justice Powell’s opinion in Schaffer.)
· Burnham- A NJ couple splits up and the wife moves to CA. Husband files for divorce in NJ but the summons isn’t issued. When he is visiting CA for work and to see the kids, wife serves him with papers in her driveway.
· The question Burnham addresses is whether transient physical presence in the forum is a constitutional basis for jurisdiction without inquiry into minimum contacts and reasonableness. is still a appropriate basis for personal jurisdiction after Shaffer.
· Scalia, J. (plurality): International Shoe standard applies only to non-present defendants. Shaffer was only about QIRII jurisdiction so it changes nothing. Scalia endorses tradition as the test of constitutionality; legal change can come only through the legislative process. Not clear how Scalia’s originalist approach treats technological innovation.
· Brennan, J.: Joins the judgment, but subjects even traditional bases of jurisdiction to the International Shoe test

· Ireland Insurance – Foreign company appears specially to challenge personal jurisdiction but refuses to respond to discovery requests by the court. The court finds the facts needed to establish jurisdiction. The case is justified on a theory of consent by estoppel; some commentators say the better justification is administrative necessity.
· The Bremen – Admiralty law case (under federal jurisdiction so no state interest applies) where there had been a forum selection clause in the contract between the litigating parties designating a non-US forum. Court upholds forum selection clause and lets the industrial participants designate the forum through arms-length agreement 
· Carnival Cruise Lines- Russell and Eulala Shute take a cruise. On the cruise Eulala is injured in a slip & fall accident. Using The Bremen as precedent, the Court upholds the forum selection clause in the cruise ticket contract. The Court doesn’t look at minimum contacts, just relies on “consent” of parties to the forum and the fact that both parties benefit from the clause (presumably in lower costs). 
· There is a modern trend towards contracting jurisdiction. Some criticize the Court for abandoning a due process approach. 
· Personal jurisdiction in the federal courts. Remember, the jurisdictional inquiry is a 2-step process:
· Statutory Analysis (long-arm statute of state or federal rule 4(k))
· Constitutional Analysis (due process, 14th amd. or 5th amd.)

· Federal Personal Jurisdiction  Rule 4 is a service of process statute.
· Rule 4(k)(1)(A): Allows federal court to piggyback on the state long arm statute of the state in which the District Court sits. Fourteenth Amendment governs inquiry (i.e., contacts with the state).
· Rule 4(k)(D): Jurisdiction is appropriate in federal court when authorized by the long arm clause of a federal statute. Fifth Amendment governs inquiry (i.e., contacts with the nation).  Federal court has its own long arm statute…has minimum contacts w/ the nation…WE ALL HAVE CONTACT WITH THE NATION
· Rule 4(k)(2): Federal long-arm statute; three conditions:
· Exercise of power is constitutional (presumably under the Fifth Amendment, therefore national contacts)
· Claim arising under federal, not state, law
· Defendant is not subject to jurisdiction in any state Congressional response to jurisdictional gap in Omni case; highlights difficulty of relying on state personal jurisdiction doctrine to enforce federal regulatory norms.
NOTICE
· Introduction

· Types of notice

· Personal

· Hand delivery

· Constructive

· Registered/certified mail

· Ordinary mail

· Service on housemate

· Service on responsible agent (Rule 4-e-2)

· Service by publication (Assumes people are always w/ their property)

· Mullane v. Central Hanover Bank & Trust

· Hanover established a common trust fund that was governed by NY Banking law

· Notice by publication doesn’t satisfy due process where the names and addresses of parties are known

· Parties whose address is known: direct notice is necessary

· Parties whose address is unknown: due diligence, but if that fails ( notice by publication is okay

· Contingents w/ conjectural or future interests: no notice necessary

· Many peas in a pod will insure that each viewpoint will be represented so no need for complete notice

· Notice must be “reasonably calculated to apprise interested parties of the pendency of the action and afford them opportunity to present their objections”

· In-state personal service is good; out-of-state mail service is okay and if the addresses aren’t known, published notice is okay

· Here, beneficiaries present can defend interests of absent parties

· Jones v. Flowers

· Fuentes v. Shevin

· Mitchell v. W. T. Grant Co.

· North Georgia Finishing v. Di-Chem

· Connecticut v. Doehr

OPPORTUNITY TO BE HEARD

SUBJECT MATTER JURISDICTION

ATTACK SHEETS BELOW!!
PERSONAL JURISDICTION

· For a court to exercise personal jurisdiction over its Δ, it must satisfy both a statutory test and a Constitutional test

Statutory Analysis

· Rule 4(k)(1)(A): Federal court can piggyback on the long arm statute of the state in which it sits
· Long-Arm Statute
· Enumerated Acts Statute – Due Process 14th Amendment

· Constitutional Max Statute – go straight to Constitutional Test

· Rule 4(k)(1)(D): Federal court can exercise jurisdiction if there’s a Federal Long Arm Statute
· Due Process 5th Amendment

· Rule 4(k)(2): used only for foreign nationals ( fills the Omni Gap (this IS your Fed L-A)

· Claim arise out of Federal Law

· Δ served with process in US

· No other state forum

· Comports w/ Due Process (5th Amendment) ( min. contacts & reasonableness

· If not met: “Even though I don’t think the statutory test is met, let’s assume it is and move on to the Constitutional Analysis”

Constitutional Analysis

· Must make sure that the exercise of jurisdiction comports with the Due Process Clause of the 14th Amendment because we are piggybacking on a State Long-Arm Statute

· How state would have jurisdiction: Traditional, Specific, General

· Traditional Basis

· Presence: was Δ physically served in state?

· Pennoyer – territoriality

· McArthur – transient jurisdiction (airplane)

· Domicile
· Miliken – state jurisdiction over absent domiciliaries

· Express/Implied Consent
· Express Consent
· Carnival Cruise – through K

· Implied Consent

· Hess – for specific activities

· Ireland – through sanctions

· Appearance
· Exception: Special Appearance

· Specific Jurisdiction: Continuous/Systematic & relate to contacts; Single/Isolated & relate to contacts

· Under Int’l Shoe and its progeny, we look to minimum contacts and reasonableness 

· International Shoe: contacts are such that suit does not offend traditional notions of fair play and substantial justice
· Were contacts continuous and systematic or substantial or single and isolated?
· Minimum Contacts
· McGee: least contacts required – single and isolated and arising from activities (substantial)
· Burger-King: Contract + (something) = enough minimum contacts
· Negotiations, long-term K, choice of law clause
· Hanson: Δ must purposefully avail himself
· Unilateral act of Π (Donnor moving to Florida but trustee didn’t) will not constitute minimum contacts
· WorldWide: needs to really be on notice that will be brought to suit there
· Merely putting something into the stream of commerce is not enough
· Foreseeability – have to know you’re amenable to suit
· Kulko: Effects Test
· If you commit some sort of tortuous activity; or
· If you receive commercial benefit (Brennan’s concurrence in Asahi)
· Asahi
· O’Connor’s Plurality: purposeful direction w/ notion that Δ should have directed at forum
· Design, advertising, marketing, etc., specifically to that market
· Steven’s concurrence: look at all factors if not reasonable, throw it out. Minimum contacts don’t matter
· Brennan’s concurrence: if you put in stream of commerce and benefit from it that satisfies Minimum Contacts
· WorldWide said this was a 2-pronged test & Minimum Contacts are a threshold inquiry
· Burger King – not a threshold inquiry, rather, it’s a balancing test between Min Cont & reasonableness
· Reasonableness 
· 1: Burden on the Δ
· Burger King – burden didn’t weigh heavily
· Asahi – burden on foreign corporation weighs heavily
· Includes presence of witnesses
· 2: Π’s interest in litigating in the forum
· Keeton – normally enough that Π chose to litigate there
· Doesn’t weigh that heavily for foreign Πs
· 3: State Regulatory interest
· McGee – expressed in a long-arm statute
· Enumerated Act Statute
· Keeton – Sales in that forum, serving the market
· 4: Federalism: Shared interest in the states furthering  Substantive social policies
· Ex: environment – if states share a coastline and one state has stronger laws at protecting, say, a certain bird
· 5: Interstate judicial system’s interest in efficient resolution of disputes
· Burger King – choice of law provision
· Money, time, filing cabinet space
· General Jurisdiction: Continuous/Systematic & unrelated to contacts
· Perkins – look at affiliating circumstances
· Continuous/systematic and sufficiently substantial
· Non-resident but such contacts because the president was running the company from the state that it approximated a physical presence (de facto presence)
· Helicol – (Rosenberg Holding)
· Mere purchases in a forum state – even if made regularly – are not enough to give state general jurisdiction over non-resident Δ
· Brennan’s Dissent: hybrid jurisdiction
· Cause of action can just relate to, not necessarily arise out of activities in state. Court should look at facts that Π does not necessarily have to plead as elements in CoA
· Totality of circumstances
· Jurisdiction over Property

· Harris v. Balk: obligation of a debtor follows him wherever he goes
· Shaffer v. Heitner: jurisdiction is about exercising power over a person (Quasi In Rem II) and should therefore satisfy Minimum Contacts as set out in International Shoe
· Marshall (Majority) – wants all exercised of jurisdiction to be subject o minimum contacts

· Powell (concurrence) – per se rule of constitutionality for in rem and Quasi in Rem I jurisdiction

· Stevens (concurrence) – in-state property must be enough so Δ is on notice of his amenability to suit there
· Brennan (dissent) – focuses on state regulatory interest
· Internet
· Zippo Test
· Active website – personal jurisdiction is granted
· Passive website – normally no jurisdiction
· Domain Name – where you’re present (domiciled)
Erie ( choice of law question in Federal and State Court; Diversity actions

First ask: Do Laws Conflict? Three Answers:

NO:

· Walker: narrow construction of Federal Rule so as not to find a conflict with the State rule (leading to the application of the state rule)

YES
· Swift v. Tyson:

· A Federal Court sitting in Diversity must apply State Substantive law in accordance with the Rules of Decision Act (§1652), but state law does not include state common law

· Declaratory theory of law: Judges free to interpret principles as they see fit

· Erie: overturned Swift in principle as well as doctrinally
· Hannah: REA 2072(A): Federal Rules should be interpreted as broadly as possible, so should

· 1: Is there a conflict between the state rule and the FRCP?

· 2: If there is a conflict, does Congress have the authority to grant courts the power to create procedure?

· YES ( Rules Enabling Act: “Supreme Court shall have the power to prescribe general rules of practice and procedure and rules of evidence for cases in the US district courts and court of appeals”

· 3: Is the rule procedural?

· Sibbach test ( really regulate procedure
· Only activity in the courthouse [Harlan’s concurrence]; how a court administers itself

· Easy standard to meet; if it’s even arguably procedural, it’s Constitutional

· Rules Enabling Act 2072(B): 

· Such rules will not abridge, enlarge or modify any substantive right
· Note: real courts ignore this

· Erie: [Reed’s concurrence]: state substantive rules apply, but Federal Procedural rules are supreme

· Guaranty Trust v. York: Outcome Determinative Test ( will the difference between State and Federal Law effect the Outcome?

· This is an ex ante examination of whether the State law will affect the case

· If yes, use State law; if no, use Federal law

· Byrd: State rule should be applied if OD unless there are countervailing considerations for a strong Federal interest in a Federal Rule

· Balancing Test: balance Federal and State interest (Byrd dealt with 7th Amendment)

· If Federal rule is essential/integral to federal interest (ie: Constitution)

· If federal rule is expressed explicitly in Statute format – if legislature has bothered to pass a law, then there’s a big interest (applies to state interest analysis, too)

· State Interest:

· State law is bound up w/ rights and obligations then it should be applied

· If rule is merely a form of enforcement, then Federal law should rule

· Twin Aims of Erie

· Discourage Forum Shopping
· Promote State interest in Equitable Administration of the Laws
· Maintaining separate and independent system of justice

YES – rules conflict a bit, but can combine and create a new one

· Gasperini: Accommodating the Federal rule with a State interest
· Can the court use its common law power to create a rule that would preserve the integrity of both the Federal Rule and the State substance?

· Make something up; try to combine the two rules – be creative

Ascertaining State Law

1. Follow highest state court
2. Make educated guess based on court decisions

3. Certification ( ask state court

4. If can’t be discerned, decline jx

FEDERAL COMMON LAW( theories

· If a court denies a MTD, it must then decide whether to apply State or Federal Common Law

· There are four theories that help explain the way the case law has come down on this

· Enclave Theory: Federal Common Law applies to specific enclaves of Federal interest
· Areas of law implicating significant Federal interest justify making FCL

· Ex: international/Interstate commerce, military, federal money

· Clearfield Trust follows this theory

· Co-Extensive Theory: Federal Courts have the same power as Congress to create
· If something satisfies the enclave theory, it would most certainly satisfy this theory, as it’s the most broad

· It’s about filling in the statutory gaps

· Statutory Theory: Statute is a triggering point for creation of FCL

· Courts can create Federal common law to explain the statute that legislature has passed

· Boyle: Enclave (+) Theory

· Court can create Federal Common Law where there is a strong Federal Interest AND applying state rules would conflict with and significantly frustrate that interest

Claim Preclusion ( Res Judicata

· First look to preclusion doctrine of rendering state

· Have to look at the preclusion rule of the rendering court, except sometimes when there’s a Federal claim involved, claim preclusion doctrine is not applied

· Res judicata is an affirmative defense, either plead it or lose it

· 1: Valid judgment

· Personal jx ( if didn’t have it, collateral challenge available

· SMJ ( this normally only leads to erroneous, not invalid judgment [Des Moines]

· Exceptions (restatement 2)/ can’t be used to preclude:

· Substantially infringing on sovereignty of another court

· Manifest abuse of authority

· Court lacked capacity to make an informed decision

· Notice/Venue

· 2: Final judgment – interlocutory does not mean final

· Could be final after trial court, even if there’s a pending appeal

· 3: On the merits [Restatement 2: full opportunity to get a judgment]

· Dismissal for lack of jurisdiction bars preclusion

· Dismissal for summary judgment bars preclusion

· Default judgment bars preclusion

· Preclusion allowed if:

· Default judgment

· Summary judgment

· Dismissal for failure to prosecute

· 4: Identical parties (or privity)

· You cannot be barred unless you’re bound
· If A sues B; and B brings in C, B is not precluded against C

· If A v. B+C, then C is not precluded against B

· 5: Claims are the same; Claim was or could have been brought/litigated in first case

· If you could/should/did bring the claim, you can’t bring it again, then you can’t bring it up again for the next trial

· Ie: Jones,  latent injuries

· Came out of the same transaction/occurrence
· Same as the joinder test

· Can include the Rush test of single wrongful act
· May not split claims

· Can’t split for different theories

· Can’t split

· Common law rule of common evidence test

· If couldn’t have brought it, you might be off the hook

· If it’s an exclusively Federal claim but it’s a state court issue

· Π had to at least try to bring it all at once

Issue Preclusion  ( Collateral Estoppel
· If an issue is not precluded a court will direct a verdict on that particular issue

· 1: Judgment in the first action must be

· Valid
· Final – they actually made a decision about this issue

· 2: Must be same issue
· Identical factual issue
· Restatement 1: Mediate v. ultimate; used to look at mediate and not ultimate, but now we look to ultimate, so let’s move on

· Restatement 2

· Factual Context (of what’s going on the world)

· Passage of time
· Cromwell – the context of one bond coupon is different from another bond coupon

· Reasonableness of party to produce all available evidence
· Foreseeable in first trial that issue would come up again

· Legal Context of the issue
· Different burden of proof

· Issue of law

· Restatement 2: issues of law can be issue precluded, but, if it seems compelling, they may want to look at it again

· 3: Issue must have been actually litigated
· Majority: presentation of evidence
· Minority: mere opportunity to present evidence on issue in complaint

· Default judgments are not bared; neither are stipulations

· 4: Issue must be necessary/essential to the judgment
· If there are alternative grounds/basis for the judgment, restatement 1 says you preclude both, restatement 2 says you preclude neither issue

· Also, the court might use discretion

· These four steps must be met

· Mutuality
· Old rule – if you can’t be bound by the judgment (no mutuality), you’re not permitted to benefit from that judgment

· Bernhard (new rule): non-mutual collateral estoppel is permissible
· Defensive non-mutual issue preclusion: Blonder-Tongue and Bernhard
· Different Δ (Stranger to prior judgment) can bar same Π from litigating issues that were actually decided in prior judgment w/ different Δ

· If you’ve lost on something before, and try to bring it to another person, they can use this as a shield

· Difference between federal and state court

· State Court – they all allow this (at least Cali)

· Federal Court – ask 2 questions

· Did Π have a full and fair opportunity to litigate against this Δ in the prior action? If no, then they shouldn’t preclude in the second case

· Minority (from actually litigated) wouldn’t pass this

· Discretionary what your idea of justice is

· Offensive non-mutual issue preclusion:

· Parklane – Π who was not party to prior judgment can benefit from that judgment in action against same Δ

· (Good way to bring a partial summary judgment if issue precluded)

· Discretionary doctrine: look at factors

· Incentive to litigate in forum 1

· Could Π have joined prior suit and brought claim? Opportunities for joinder

· Barriers like SMJ, personal Jx and venue that aren’t present in this court

· Procedural rules in forum 1 are more stringent for forum 2

· Different rules for evidence/discovery

· Consistency of rulings

· Wait and see plaintiffs

· Public policy

SMJ ( can’t be waived

Diversity: this is necessary to protect out of state Δs against in-state bias

· Constitutional Authority: Article III Section 2

· Statutory Grant §1332: Diversity Jurisdiction

· Diversity
· Strawbridge – complete diversity is required

· 1332(a)(2): Citizens of different states

· 1332(a)(2): citizen of one state and citizen of foreign state

· Mas v. Perry – what defines citizenship

· Residence in State

· Intent to remain (if in transition, look back to place of last domicile)

· Alienage: permanent residents are citizens of the states where they reside

· Legal Representatives: look to party actually in interest

· Corporations 1332(c)(1)

· For purposes of diversity jurisdiction, a corporation is deemed to be a citizen of its state of incorporation and the state where it has its principal place of business

· Principal place of business:

· Nerve Center Test: place of corporate decision making

· Corporate Activities / Operating Assets Test: location of production and services activities (ie, factory, assets)

· Total Activity Test: totality of factors

· Unincorporated Associations ( looks at citizenship at all members of association

· Manipulating Citizenship §1359

· Can’t destroy diversity [Rose v. Giamatti]

· Can’t assign your rights to someone in a random state

· Can’t create diversity

· AIC - §1332(a): must be over $75,000

· Court can dismiss only if it’s a legal certainty that AIC cannot be satisfied [Mercury]

· Aggregate claims: if common and indivisible – they could aggregate, but this is a high standard

· Π can aggregate any claims against Δ to meet AIC

· Multiple Πs cannot aggregate; each must meet minimum

· Π can aggregate claims against multiple Δs if common/indivisible

· Time of filing: AIC determined at time of filing

· Injunctions: it’s not known how injunctions are valued (either from value to Π or value to Δ; some look to value of each to see if either meets AIC requirement)
Federal Question (arising under)
· Constitutional Grant: Federal question must be authorized by Article III, Section 2

· Osborne: broad scope ( Federal Ingredient
· Federal court can assert jurisdiction over any case in which a federal issue is an ingredient in the case, even if the issue is hypothetical and undisputed

· Statutory Grant: §1331 allows for Arising Under Jurisdiction. §1331 basically runs the whole length of the constitution

· Osborne: Federal Issue Lurking

· Grabel

· 1: State law must necessarily raise Federal Issue
· Mottley – on face of well pleaded complaint – allocated to Π

· Element of the cause of action must be Federal and a part of Π’s affirmative case

· 2: Federal issue must be actually disputed
· Empire Healthchoice: (there were only questions of fact and not questions of law that were being disputed)

· Federal interest demands a dispute of law and not fact
· 3: Federal issue must be substantial
· Smith: We have to have a substantial Federal issue
· 1: Federal issue must appear on the bill/statement

· 2: Case must depend upon construction of the Federal Issue

· 3: Federal issue cannot be colorable (must be substantial

· Moore: helped refine the rule by saying that just b/c a state law integrates a federal law standard doesn’t make it a substantial federal interest

· Intra-state commerce is not a Federal Issue
· Merrell Dow: Federal issue is only substantial if there is a Federal PRoA. If there isn’t a PRoA, it’s not allowed

· Brennen dissent: historically, PRoA is implied, lack of an explicit statement doesn’t mean they didn’t want there to be one

· Footnote 12: left this open; reconciles Smith and Moore by saying there is discretion in determining whether a Federal Issue is substantial in the absence of a Federal C/A
· Grabel: PRoA is a welcome mat and not a dispositive barrier
· Empire Healthchoice: if they mention some things ARE PRoAs and are silent about other things, then it probably WASN’T meant to be a PRoA

· 4: Not disturbing federalism
· Grabel: Addresses balancing of state and federal jurisdictional entities

· Merrell Dow: important to ensure that allowing the action here wouldn’t open the flood gates
· Empire Healthchoice: doesn’t want garden variety

· Clarified what substantial means: may turn on such factors as the existence of a federal right of action or whether a federal act triggers the case

· US is a party in the dispute, it could be substantial.

PROTECTIVE JURISDICTION (will apply to fake statute
· Statue will carve out jurisdiction in the federal system for an area of particular federal interest (e.g., environment, telecommunications, etc.)

· The statute allows court to create Federal Common Law

· Will play into 1331 analysis

· If nothing else, it substantiates how substantial the Federal interest is – they took time to pass the legislature

· Lincoln Mills

· Lot’s of people don’t recognize it

· If for some reason the court found that there wasn’t diversity §1331 or federal interest §1332 jurisdiction, then there could still be SMJ in this case because protective jurisdiction.

· OR, if you believe in protective jurisdiction, it could stand on its own under §1332 (arising under)

SUMMARY JUDGMENT ( available to both Π and Δ

· Rule 56 of FRCP = Summary Judgment

· Probe the complaint and consider the burden of production and burden of proof
· Is there a material issue of fact?

· If no, then you’re done and no trial necessary. It will probably be yes

· Look at the material facts the element Π must prove

· Whoever has the burden of allegation also has the burden of persuasion

· Considers in light most favorable to party opposing the motion
· Anderson v. Liberty lobby
· Burden of proof on summary judgment is the same as burden of proof at trial
· Matsushiba:
· Draw inferences generally, usually if there’s an inference to be made, it goes to the jury, but more and more judges are making inferences

· Usually you draw inferences on intent (motivation)

· Adickes
· When the movant is the  Δ you have to go further than just saying there is a general issue of material fact

· Δ has to foreclose the possibility for ANY cause of action – this is a really high standard for the Δ; (Δ has to prove that there is no way in the universe that the Π does anything right or the jury would find for the Π)

· Policy:

· Bad for Δ and good for Πs

· Presumption in favor of full trial
· Celotex
· Renquist:

· Unlike Adickes b/c the presumption is that you can grant the motion

· Movant has the burden to tell the court which issue the court has to decide and the movant also has to point out pieces of the record that show an absence of genuine issues of material fact

· Movant has to merely point out holes in Πs record; Don’t need to foreclose possibility that Π is wrong (policy – better for the Δ)

· Thinks it’s hard for Δ to bring “prove it” motion…but it really is easy

· If Δ successfully brings prove it motion, the burden shifts to the Π
· The Π must show that there is a genuine issue of material fact

· This realigns the burden of proof and persuasion w/ the Π
· Evidence has to be ABLE to be reduced to a form that is usable at trial, but it doesn’t have to be in trial form yet

· You can ask for more discovery under Rule 56F

· Policy: this will get rid of claims that are not full of factual support (but it makes it harder for the Π)

· White concurrence:

· Wants something more than movant to bring a “prove it” motion

· If there is something on the record, you need to use this

· Not as strict as Adickes, but if there is a discovery record available that does show some things favorable to Π, then the Δ does have to show how those things are going to be contradicted in trial
· Requires movant to actually rebuff what’s in the record
· Here, the discovery costs are on the movant

· Brennan dissent:

· Δ can’t just make “a prove” it motion if he knows that there’s evidence there. He has to do something with the evidence. Two things you could do:

· 1 Submit evidence that negates an essential part of the Πs’ claim; or

· 2 Show Non-moving party’s evidence is insufficient to establish an essential element
· The burden here shifts to the Π after the Δ did what he could do with the evidence to show he is entitled to summary judgment.

· Scott v. Harris

· If it’s a video-tape specific rule

SUPPLEMENTAL JURISDICTION

· Must have an independent basis for jurisdiction as defined in Article III, § 2 and Osborne (Federal element lurking)

· Look to see which kind of claim you have

If Federal Claim (§1331):

· 1367-a

· Gibbs interpreted Article III, section 2 as granting jurisdiction to cases, defined as anything stemming from a common nucleus of operative fact
· Anchor claim must been AIC requirement

· Aldinger: pendent party jurisdiction depends on scope of jurisdictional statute
· Where you have a Federal Statute that forecloses relief, you can’t extend jurisdiction

· Finley says there must be express congressional authorization
· But now we have §1367, which was enacted to codify cases pre-Finley
· Jx over claims arising from same case/controversy
If Diversity-based Claim (§1332):

· 1367-b: 

· Allapattah: if named party in class action meets AIC, supplemental jurisdiction okay

· Two claims just have to be related (don’t have to be common / indivisible)

· Named party must meet AIC & be diverse (class actions: minimal diversity okay)

· Kroger: Can’t compromise complete diversity
· Δ impleading someone doesn’t have to be diverse and doesn’t have to meet AIC with the new person they brought in

· Π DOES have to be diverse from that person to sue them

Then…

· 1367-c: courts still have discretion
· Gibbs also gave the courts discretion

· Can decline if

· Claim raises novel / complex issue of State law

· Supplemental claim dominates the case

· District court dismissed all claims over which it had original jurisdiction
· Exceptional circumstances / compelling reasons to decline

JOINDER
· Rule 13: Cross-claim: Π V. Δ v. Δ; Counterclaim: Δ makes claim against Π

· A: compulsory counter-claim: you have to bring it now, otherwise you will lose it

· Arises out of same transaction

· B: permissive counterclaim: random other claims; you don’t have to bring them up

· Not transactionally related

· Rule 20: permissive joinder of parties
· Arise out of same transaction or occurrence and share a common question of fact
· Rule 18: permissive joinder  of claims
· Any party can join as many claims as it has against other party

· Restrictions: jurisdictional

Probably not on Exam:

· Rule 19: mandatory party joinder
· 19-a: parties required to be joined if

· Absence would impair court’s power to grant relief to present parties; or

· Absence would impair absentee’s ability to protect its interest OR would subject existing party to multiple / inconsistent obligations
· Rule 23: authorizes Class Actions
· Court must issue order defining class
· Four requirements of 23(a):

· Class so numerous joinder is impracticable

· Class shares questions of law or fact (commonality requirement)

· Class representative has typical claims of class

· Class representative will fairly and adequately represent interests of class

· 23(b)(1): individual suits would create risk of inconsistent adjudication that would create incompatible standards of conduct for Δ

· 23(b)(2): final relief sought is injunctive
· Suit to change Δ’s behavior ( civil rights, environmental protection, etc.

· 23(b)(3): questions of law/fact dominate and class method is superior to joinder
· Rule 24: intervene: another stranger Π comes in

· Allowed if interests will otherwise not be represented

· 24(A): intervention as a right 

· Permitted if statutory grant and timely

· 24(B): permissive intervention (need court permission) permitted if

· statutory grant; or

· common question of law or fact

· Rule 14: Impleader
· To bring in another party who is or may be liable

· Π v. Δ and then Δ2 can be brought in by either Π or Δ

· Rule 22: Interpleader
· Stake holder with two or more claimants to an asset

· §1335 statutory interpleader – nationwide service and venue provisions of its own

· This one is used more

