 I. Personal Jurisdiction: The power to render judgment against a specific defendant. Must satisfy Statutory AND Consitutional requirements to attach.

 A. The Statutory Analysis: For States, look at the language of statute and see if cause of action fits within it. Do this whether it is a consitutional max statute (that runs as far as the 14th ammendment allows) or an enumerated statute (that provides for specific causes of action only.) 

For Federal, look at FRCP 4, a service of process statute that incorporates juris issues. 

 i. Federal Rule 4k(1)(a): Allows Fed court to piggyback on state long arm statute of the state in which the district court sits. 

 a) Applies when a federal court is hearing a state law claim, i.e., is sitting in diversity.

 b) This rule also applies whenever a federal court is hearing a federal law claim under a statute that lacks a long arm provision.

 ii. Federal Rule 4k(1)(b): allows federal court to exercise personal jurisdiction over parties joined through Federal Rule 14 (impleader) or 19 (necessary party) if served within 100 miles of where the summons is issued.

 iii.  Federal Rule 4k(1)(c): allows federal court to exercise personal jurisdiction when authorized by federal statute.  Ex: ERISA, allows juris where the plan is administered, where the breach took place, where the defendant resides, and where the defendant is found.

 iv. Federal Rule 4k(2): allows exercise of PJ so long as:

 a) Exercise is constitutional under 5th ammendment. (Look to shoe test below).

 b) Claum arises under federal, not state, law.

 c) Def is not subject to jurisdiction of any state.

1) Either burden shifts to def to offer a state or plaintiff must show there is no state.

 B. The Consitutional Analysis:

 i. Traditional Bases of Jurisdiction:

 a) Territoriality/Presence: 

1) Pennoyer v. Neff- Jurisdiction must exist at the outset of trial and must be within the state's border: theory of territoriality. Oregan codified this, allowing pj:

· Where def appears or is found, plus service

· Where def resides, plus service

· Where def has property, plus service, plus attachment of prop 

2) Burnham- Presence does not have to be subjected to Shoe's minimum contacts test. Shoe was dealing with novel juris q's and not traditional exercises of power. 

· Brennan's concurrence says that even old rules must undergo an independent examination to ensure they comport with modern notions of due process.

 b) Domicile:

1) Blackmer- Juris allowed based on domicile: considered to reside in state and have sufficient relationship with state. Out of country.

· Considered consistent with territoriality, allows state to exercise power within its legal border. Still requires proper service methods. 

· Milliken- States can extend jurisdiction to parties not present but within the legal network of the state such as domiciliaries. Different state.

 c) Consent:

1) Hess- Implied consent to service of process by committing dangerous act.

· State can't discriminate against out of staters, but can impose reasonable conditions on out of staters for dangerous activities. State residents held to the same standards. Values state's regulatory interest.

2) Ireland-  Implied consent through sanction.

3) Bremen and Carnival Cruise: Express consent through contract provision.

 ii. Specific Jurisdiction

If contacts are Isolated and Casual (specific jx only can exist)

1) Cause of action arises out of contacts….maybe (McGeeyes, World-Wideno)

2) Cause of action doesn’t arise out of contacts….NO JX (Kulko)

If contacts are Continuous and Systematic (specific or general jx may exist)

1) Cause of action arises out of contacts….almost always jurisdiction (Int’l Shoe)

2) Cause of action does NOT arise out of contacts…maybe general jurisdiction Continuum (Perkinsyes, Helicopterosno)

Different ways to view it, minimum as threshold or both. VW reasons. 

	Cause of Action>
Nature of Contacts v
	Related to Contacts
	Unrelated to Contacts

	Continuous 
And Systematic
	Specific Jurisdiction
(Int’l Shoe)
	General Jurisdiction

(Perkins)

	Isolated and
Casual
	Specific  Jurisdiction
(McGee, B.K.)
	NO General Jurisdiction
(Helicol)


 b) Minimium contacts: Defendant has continuous but isolated contacts with a resident of the forum; duration, quality of contacts are important.

· Int'l Shoe- party must maintain minimum contacts with the forum state so that being haled there doesn't offend traditional notions of fair play and substantial justice. 

· McGee—Insurer benefited from ongoing business with a single customer. CA's regulatory intersts outweigh inconvenince to Def.

· Burger King—Franchisees knowingly contracted with a business in the forum, availing themselves of the benefits of the forum. Fair notice.

· However in Hanson—Donner brought the contacts to Florida; defendants didn’t reach out to do business with a Florida resident. No purposeful availment or sufficient contacts.

Defendant’s contacts with the forum are allegedly tortious, where defendant knew or should have known that harm would be felt in the particular state

· World Wide—no affiliating circumstances so that defendant would be on notice of possible litigation in the forum

· Kulko—defendant’s contacts must be intentional, commercially beneficial, and/or tortious. Def must purposefully avail self of the rights of the state.

· Asahi (plurality)—defendant delivers a product into the stream of commerce, and it is reasonably foreseeable that it will be purchased or used in the forum state, but there must be an indication of ‘purposeful direction’ and the suit must not be so incconvenient as to offend notions of fairness. Stevens (concurring): just fair play.

 b) Reasonableness: (VW) 5-prong test:

1) Burden on defendant to litigate in the forum 

· (McGee—inconvenience of travel not enough, Asahi—burden of subjecting foreign corp. very high) - rare that this will be too high

· Burger King: Def purposefully directed activities to the forum, the forum must be so gravely inconvenient that he is at a severe disadvantage in the litigation

2) Plaintiff’s interest in litigating in the forum

· McGee—(crucial witnesses, Asahi—P Taiwanese so not clear—if brought suit, probably had interest)

· Kulko:  D had never been to the state. Asahi:  D from Japan

3) State’s regulatory interest in adjudicating

· (McGee—CA to provide redress for citizens when insurer wouldn’t pay claims, WW—def merchandise, but only if not isolated incident, Keeton—reg monthly sales, Asahi)

4) Shared interest of the states in furthering substantive social policies

5) Interstate judicial system’s interest in efficient resolution of disputes

 ii. General Jurisdiction: Defendant has such continuous and systematic contacts with the forum that s/he is subject to jurisdiction in the forum regardless of whether the cause of action is related to those contacts 

 a) Stream of Commerce

 B. Jurisdiction over property

 i. In Rem: The land itself is in dispute. Limited to land's value. P seeks judgement against the world. State has a strong interest, strong contacts.

 ii. Quasi in Rem 1: Rights of prop against specific def. Cause of action must relate to property, so strong state interest.

 iii. Quasi in Rem 2: Property is irrelevant to dispute, but jurisdiction is attached to the property instead of def. Harris v. Balk: site of debt is location of debtor. 

 a) Need other minimum contacts through Shoe, because using property to essentially establish in personam. (Shaffer)

 b) In Shaffer, statute says the situs of a share of stock is where the company is incorporated.  Suit is filed, quasi in rem II, minimum contacts is needed and not met in this case.  The Defendants had no contacts with the state except for the stock.

 c) P was stock holder asserting breach of fiduciary duty against D board members.  Attached stock according to Delaware Statue placing stock of DE corporations in DE and allowing attachment of stock.  Board members from all over and couldn’t all be sued in the same place.  Corporation main place of business outside DE.

 II. Notice: 

 i. Adequate Information—Does the notice convey sufficient information to notify the party of how and by when it should respond?

 a)  Yes. If so, proceed to the next question

 b)  No. If not, the notice is inadequate

 ii.  Timeliness—Does the notice allow reasonable time to appear?

 a) Yes. If so, proceed to the next question

 b) No. If not, the notice is inadequate

 iii. Method—Is the method of giving notice a method that one desirous of actually informing the party might reasonably adopt to achieve actual notice? To answer this, ask “Was the most reasonable means available employed?”

 a) Yes. Where a superior method exists but is too expensive, time consuming, or burdensome, then it need not be employed over more practical methods.

 b) No. If there is a better means that is available and reasonably practical, then it should be employed

 A. Mullane v. Central Hanover Bank & Trust Co. 

· The facts:  Plaintiffs, trust beneficiaries, challenged the adequacy of constructive notice (publication in a newspaper) in a proceeding to settle the trust accounts. 

· The holding: Constructive notice was constitutionally insufficient where the trustee had the beneficiaries’ addresses on file, but acceptable where the beneficiaries’ names or whereabouts were unknown.

·  “…notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections.”

· “The notice must be of such nature as reasonably to convey the required information [...] and it must afford a reasonable time for those interested to make their appearance.”

· “The means employed must be such as one desirous of actually informing the absentee might reasonably adopt to accomplish it.”

 B.  Green v. Lindsey  

 i. The facts: challenge to the sufficiency of notice mailed to the door in an eviction case

 ii. The holding:  nail notice is insufficient, because it is likely to be ripped from the walls and not inform the recipient of the action.  

 C.  Dusenbery v. United States 

 i. The facts:  challenge to notice used in forfeiture proceeding under federal drug laws. Notice sent to prisoner’s last known address, to his step-mother’s address, and to prison where defendant incarcerated.

 ii. The holding: The notice, effective through the prison’s mail intake procedure, is reasonably calculated to inform the prisoner of the proceeding and constitutional. 

 D. Jones v. Flowers 

 i. The facts:  Government served notice of delinquency via certified mail at the address Jones had on file with the state, but the mail was returned undelivered. Once the government knows that its notice has failed, what other steps must it take, even if the initial notice was reasonably calculated to reach the individual? 

 ii. The holding: Roberts, C.J., holds that the government must take some additional step (e.g., use first-class mail, where a signature is not required), but falls short of saying that the government must search in the phone book for the delinquent’s new address. Thomas, J. dissents and distinguishes between notice reasonably calculated “ex ante” and notice calculated “ex post.”

 E. Rule 4 sets out service of process rules:

 i. Rule 4d – waiver of service, P sends this form along with complaint to D, allowing waiver of formality of service. Does NOT waive notice.

 ii. Rule 4e – substitute service, leaving at residence.

 iii. Rule 4f – service of foreign defendants. 

 iv. Rule 4(n) (1) - Piggybacks the state’s assertion of power over property. In Rem.

 v. Rule 4 (n) (2) - Allows seizure of property when assets are found in forum and jurisdiction over the person cannot be obtained. Quasi in rem 2.

 II. Oppurtunity to be heard

 A. Sniadach v. Family Finance Corp.:
Court struck down state statute that allowed plaintiff to garnish wages ex parte without notice to debtor.

 B. Fuentes v. Shevin: Court struck down state statute that allowed plaintiff to replevin goods ex parte before affording the debtor an opportunity to contest the seizure. Held that defs must have notice prior to sequestration of property.

 C. Mitchell v. W.T. Grant Co.: Court upheld state statute allowing sequestration without notice and prejudgment hearing. Held that statutory safeguards could make sequestration without notice constitutional. Statute offered these protections:

 i. a detailed affidavit, and not conclusory allegations – must state nature of claim; the amount of money at stake; and grounds relied on must connect to specific facts alleged,

 ii. a req that a judge rather than a clerk make the determination that writ was appropriate, 

 iii. vendor must post a bond to protect defendant in case sequestration proves unwarranted,

 iv. an immediate post deprivation hearing including the possibility of damages for wrongful sequestration; moreover, defendant can post a bond to retain possession of the property.

 D. North Georgia Finishing Inc. v. Di-Chem: Court struck down state statute that allowed garnishment where there was no opportunity for a prompt, post-seizure hearing; officer or clerk, not a judge, issues the garnishment; double bond;  defendant can dissolve the garnishment by filing a bond

 E. Connecticut v. Doehr: The Court struck down state statute that allows attachment of defendant’s house as security in tort action, where plaintiff has no security interest in the attached asset.  Leaves open when a bond is required.  Applied 3 prong test of Matthews v. Elridge for seizure without notice:

 i.  Property Interest at Stake-  What is the nature of property is at stake—is it a house; a car; vacant land?  Almost all property, unless trule insignificant, warrants protection Due Process clause. The greater the importance to D, the greater the pre-deprivation protections that must be in place.

 ii.  Risk of Erroneous Deprivation—What is the risk that the D will be wrongfully deprived of its property?  Considerations:

 a) Showing—The more that P has to show to support claim, the lower the risk of erroneous deprivation

 b) Bond—A bond requirement will tend to ensure that only Ps with plausible claims will seek the property.  The higher the bond requirement, the more likely the P’s to deter frivolous claims.

 c) Judge—Where a judge is involved in the decision, there is a better chance that the D will not be wrongfully deprived of its property

 d) Timeliness of Post Taking Hearing—The quicker the post taking hearing occurs, the less likely there is a risk of erroneous deprivation

 iii. Plaintiff’s Interest—What is the interest of the party seeking prejudgment remedy and if relevant, the ancillary interest of the government?  Is it a pre-existing interest in the prop. or a speculative interest?  If P’s interest is speculative it's less likely to be upheld.

	Cases
	Judge issues writ?
	More than creditor’s say so/
probable cause?
	Immediate post-seizure hearing?
	Preexisting interest in property?
	Extraordinary circumstances?

	Debtor can put up bond?
	Creditor must put up bond?

	Fuentes v. Shevin
	No
	No
	Only at trial
	Yes
	No
	Yes
	Yes

	Sniadach v. Family Corp.
	
	
	
	No
	
	
	

	Mitchell v. W.T. Grant
	Yes
	Yes; contract
	Yes
	Yes
	Yes
	Yes
	Yes

	Di-Chem
	No
	No
	No
	No
	No
	Yes
	Yes

	CT. v. Doehr
	Yes
	No; probable cause
	Yes
	No
	No
	Yes
	No


 III.  Subject Matter Jurisdiction: The power of the court to hear a particular type of dispute.

Can be challenged at any point in proceedings, but not collaterally. Des Moines.

Difference between Jurisdiction and Merits

1. Lacks v. Lacks:  NY state court issued divorce.  Wife moves to vacate for lack of smj because husband not a NY resident, a req of the divorce statute.  Appeals holds residency is a req that goes to the merits, not jurisdiction, and cannot be raised to void the judgment. 

2. Arbaugh v. Y & H Corp.:  Fed employment statute exempts small biz.  Waitress sues and wins.  Def, on appeal, argues workforce doesn't meet the numerosity req, and seeks reversal on juris.  Supreme Court holds that the numerosity requirement goes to the merits, not jurisdiction, and cannot be challenged for the first time on appeal.

In State Courts: 

· State courts have General Jurisdiction: plenary competence to hear all types of claims. 

· As opposed to courts of Limited Jurisdiction: having competence to hear a subset of possible claims, i.e., a court of specialized jurisdiction or federal courts.

· In most cases, state courts have Concurrent Jurisdiction with federal courts, meaning two or more courts have competence to hear the same type of dispute. 

· However Congress can state if a claim can only be heard by a Federal Court, giving the federal court Exclusive jurisdiction to hear the claim.

 a) Howlett v. Rose: State must enforce federal consitutional claims because no right is worth anyting without a remedy, and consitutional rights cannot be invalidated.

 b) Hughes v. Fetter: Have to hear transitory causes of action arising from other states laws and cannot remove to other state, unless there is a valid policy rooted in the preferences of its own residents not to enforce that claim. Full Faith and Credit Clause.

In Federal Courts: Art 3 Sec 2 lists 9 types of claims or parties that are to be heard by federal courts. Most important, alienage: between a state or citizen and foreign states or citizens, diversity: between citizens of different states, arising under: Arising under the consitution, laws of the federal gov't or treaties.

 A. Diversity Jurisdiction: (28 USC 1332): contains citizenship and amount in controversy req.

1)  Justifications:

· Protect out-of-state parties from in-state bias (historical reason, not so relevant anymore)

· Creditor protection against populist legislatures (historical, not relevant)

· Cross-fertilization of ideas between state and federal systems. (modern)

· Provide a forum for state law claims that affect national markets. (modern)

 i. Citizenship requirement:

1) A party must be US citizens (Dred Scott.)

2) Con says minimal diversity, where one P is from a different state from one D, but Court has found req for complete diversity (Strawbridge) meaning no P can be from the same state as any Def. 

3) Exceptions, Congress has power to grant juris under minimal diversity and has done so for certain class actions (CAFA 2005). Multistate accidents.

4) Determined on the day suit commences.

5) 28 USC § 1359:  a federal district court may refuse to hear a case in which diversity of citizenship was created through “improper or collusive means”

6) Rose v. Giamatti: Pete Rose, an Ohio citizen, sued Giamatti, a citizen of NY, and joined the Cin. Reds and MLB, precluding complete diversity.  Court ignored the citizenship of these two parties since they had no real stake in the dispute, and looked instead only at the citizenship of the “real parties in interest.”

Determining Citizenship:

 a) Citizenship of Individuals.  For diversity, citizen of the state where person resides and has an intent to remain.

1) For individual in transit, citizen of the last place of domicile (Mas v. Perry.)

· Deeming rule. Causes possible consitutional problem if two PRAs sue each other, since ART 3 doesn't allow non US citizen to sue non US citizen.

2) Intent to remain is determined through objective indicia (membership in a religious organization, voter registration, etc.)

 b) Citizenship of Corporations. (1332 c1)For diversity, corp is citizen of any state in which it is incorporated and its principal place of business.  May be incorp. in multiple states. To  determine a Corporation’s principal place of business:

1) Nerve Center Test:  Place of corporate decisionmaking (CEO, Board, etc.)

2) Corporate Activities/Operating Assets Test:  Place where production, assets, and infrastructure are located

3) Total Activities Test:  Totality of the factors. 

 c) Citizenship of Unincorporated Associations.  Citizenship of Unincorp. Assoc. (partnership, union, etc.) determined by citizenship of indiv members, except CAFA.

 d) Resident aliens:  1988 amendment deems a Permanent Resident Alien to be a citizen of the state in which he or she is domiciled. May expand or contract citizenship in some cases. 

 ii. Amount in Controversy requirement: 

· Statutory, not constitutional req. AIC must exceed 75k at the time of filing (1332a).

· So long as sum is alleged in good faith, it will be accepted. To dismiss, Def must show a legal certainty that the amount will fall short of AIC requirement. St. Paul Mercury

· If issues develop post-filing, diversity will still remain unless bad faith at time of filing can be shown. But sanction can be imposed on P if verdict is less than AIC req. (1332b)

· Whitchurch: Can look at actual and potential loses to meet the amount. Punitivedamages can be used potentially to meet the req, depending on state.

· Injunctions' value can be determined through a variety of tests. Some courts look to D's value, P's value, or as long as either one meets the AIC req.

· Claims may be aggregated depending on circumstances:

 a) One P CAN aggregate all claims against one D, even if the claims are unrelated.

 b)  Multimple P's CAN aggregate common and indivisible claims against one D. P's CANNOT aggregate separate and distinct claims against one D,

 c) Where P sues multiple defendants, P CAN aggregate claims that are common and indivisible.

 d) Common and indivisible is NOT the same as “arising from same transaction.” One test: interest is indivisible if one plaintiff failing to collect would increase the amount collected by another. 

· Domestic Relations Exception. Ankenbrandt: Fedcourts in diversity will not hear divorces, but will hear spousal torts. Marshall: will not hear probate. Justifications:

 e) Constitutional: Judicial Power in Art 3 doesn't include divorce because at time of drafting that power would have gone to ecclesiastical courts.

 f) Statutory: Congress has acquiesced to Court's request that divorce not be included.

 g) Abstention: Courts have power to refuse to hear case since closer and more local state court would be more appropriate for domestic cases.

 B. Arising Under Jurisdiction

· Justifications: Sympathy, Uniformity, Expertise, Federalism, Docket Control.

· Different perspectives from which these justifications can be considered: that of the plaintiff, of the defendant, of the states, and of the Article III system.

 i. Constitutional Basis: Do the claims satisfy Art 3 sec 2 by arising under federal law?

 a) Osborne: Justice Marshall sets up broad test. Art 3 is satisfied so long as federal issue is an ingredient of the claim, no matter how secondary or contested.

 b) Substantial issues of federal law can be raised by either party to the case.

 c) Planter's Bank: Does not have to be litigated in trial, can be a potential issue.

 ii. Statutory Basis (28 USC 1331)

 a) Placement of the Federal Issue. Mottley

1) Facts:  Mottley settled suit against def for free RR pass.  RR stopped honoring passes due to federal regulation. 

2) Well-Pleaded Complaint Rule: Jurisdiction is determined by looking at the face of the well-pleaded complaint, i.e., if plaintiff is required to allege a federal issue as part of her claim, then the rule is satisfied. Allocated to P.

3) Jurisdiction CANNOT be based on defenses that raise a federal issue.

4) Under inclusive and over inclusive.

 b) Substantiality

1) Shoshone—Congress created a cause of action to allow miners to settle disputes to patents, but relied on state law as the rule of decision. Even though fed issue appears on the face of the well pleaded complaint, court saw other requirement: substantiality (although it didn't use that term.)

2) Smith

· Facts: P alleged trust investments in US bonds were breach of fiduciary obligation. Court upheld Fed Juris.

· Substantiality Rule:: Where the pleading shows that the “right to relief turns on the construction or application of the Constitution or laws of the United States, and that such federal claim is not merely colorable, and rests upon a reasonable foundation, the District Court has jurisdiction.”

Two readings of Smith:

· Smith narrows Mottley: Substantiality is a req along with well pleaded complaint req. This is the common reading of Smith. Merrell footnote 12.

· Smith expands Mottley: So long as issue is substantial and turns on construction of federal issue, then federal question jurisdiction exists even if NO fed issue on the face of a well pleaded complaint. Less common reading, prefered by HH since it allows for cases where the important issue is federal, even though it arises from def's aff defense or reply, etc.

· Holmes Dissent: clear brightline, if state creates COA no fed juris.

3) Moore (1934)

· Facts: P sued employer for injuries under KY law, which said employer could not raise aff defense of contrib neg if didn't adhere to fed safety standards.

· The Court declined federal question jurisdiction. The application of federal law within a state law cause of action only affects intra-state activities and does not reach beyond the borders of Kentucky.

· Some read Moore as an application of Mottley since federal issues arose only from plaintiff’s answer to an affirmative defense of contributory negligence.

· Perhaps Smith was concerned with the legal interpretation of federal law. While Moore was concerned with the legal application of federal law to  facts. Also Moore's analysis had only intra-state effects, whereas how Smith interpreted the statute would have inter-state consequences.

4) Merrell Dow (1986)

· Facts: State tort claim for injuries against pharm CO for violaing a federal label req under FDCA. D removed to fed court and P sought remand to state.

· Stevens majority holds that substantiality depends on whether the federal issue can be independently enforced through a federal private right of action. Since the FDCA lacks a private right of action, the federal interest is not considered to be substantial and no arising under jurisdiction.

· Absence of private ROA shows lack of Congress' intent to give juris.

· In Footnote 12, Stevens attempts to reconcile Smith and Moore by saying the existence of jurisdiction turns on the substantiality of the federal interest.

· Brennan dissent: courts have historically implied private rights of action. Juris whenever fed statute involved or when concern about state enforcing federal norm.

5) Grable

· Facts: Petitioner’s prop was seized to satisfy a tax delinquency; notice was given by certified mail.  Filed a state quiet title action challenging respondent’s title because the gov failed to provide personal notice prior to the sale.  Respondent removed to federal court.

· Justice Souter found federal question jurisdiction because the federal interest in federal tax litigation is sufficiently substantial to warrant a federal forum.

· The lack of a private right of action is NOT a dispositive barrier, though it may be a factor since a PRA is a “welcome mat.”

Grable provides a three-prong test:

· The state law claim must necessarily raise a stated federal issue. Mottley

· The federal issue must be actually disputed and substantial. (kind of two prongs, one for disputed (Empire), one for substantial (Smith)

· The court must consider whether a federal forum will disturb “any congressionally approved balance of federal and state responsibilities.”

2) Empire HealthChoice (2006)

· Facts:  Decedent federal employee received benefits for workplace injuries.  He also received third-party payments, and was sued to reimburse the insurance carrier for these payments.  

· Justice Ginsburg holds that reimbursement claim, although it implicates federal interests, is not itself federal and does not warrant a federal forum.

· Empire HealthChoice clarifies the “implicates federalism” and “actually disputed” prongs of Grable’s test. 

· “Actually disputed” seems to require a disputed legal, not factual, question; substantiality may turn on such factors as the existence of a federal right of action or whether a federal act triggers the case. 

· “Implicates federalism”: Congress didn't confer jurisdiction on reimbursement claim, but did for other aspects of statute.  Here, affording a federal forum would open the flood gates to garden-variety state K claims.

· Breyer (dissent): Since claim heard by interpreting federal contract, should be a fed coa. 

 B. Protective Jurisdiction:

Instances in which Congress has legislative jurisdiction, it can confer federal jurisdiction, with the jurisdictional statute itself being the “law of the United States” within the meaning of Article III, even though Congress has enacted no substantive rule of decision and state law is to be applied. 

Lincoln Mills. Osborn has been said to allow Congress to confer protective jurisdiction on the federal courts whenever there exists in the background some federal proposition that might be challenged, despite the remoteness of the likelihood of actual presentation of such a federal question.Congress to confer protective jurisdiction on the federal courts for state law claims or federal common law (i.e. non-statutory law) claims consistent with the Constitution.

 C. Supplemental Jurisdiction: A federal court exercising federal jurisdiction that hears non-federal claims which lack an independent jurisdictional basis.

· Pendent Claim Jurisdiction: When P has one claim against defendant for which there is an independent basis for federal jurisdiction and wants to join another claim for which there is not an independent source of jurisdiction 

· Pendent Party Jurisdiction: A separate claim in the lawsuit that has to be alleged against a separate defendant, thus requiring joinder. 

· Ancillary Jurisdiction:  Refers to all claims and parties joined after filing of a complaint; whenever D files a counterclaim or seeks to bring in third-party defendant who might be liable to on theory of indemnification.

 i. Constitutional Basis:

 a) Gibbs (1966)

1) Facts:  After losing job as supervisor and haulage contract, P sues labor union in federal district court for conspiracy under TN state law and for violation of federal labor law for a secondary boycott.  

2) Brennan:  A district court has the authority to hear pendent state law, non-diverse claims if they arise out of the same common nucleus of operative fact as the federal claim.  This is a “transactional” test.

3) Very discretionary relying on: whether the federal claims are dismissed before trial; whether the state law claims will predominate at trial; whether there will be jury confusion; and whether the state claim is tied to issues of federal policy.

 ii. Statutory Basis:

 a) Aldinger

1) Facts: P filed action against the gov individuals who fired her and a state tort action against the county (her employer).

2) Court held that could NOT have pendent-party jurisdiction over the county because § 1983 did not extend liability to counties, so it would undermine federal law to extend a federal forum to the state tort claim.

3) Meets constitutional test under Gibbs since same nucleus, but fails statutory test. Pendent-party juris depends on the scope of the statute supporting the anchor claim, which here does not allow for COA against county.

4) Ask if Congress has expressly or implicitly withheld COA.

5) For purpose of economy, fairness, and convenience would it make sense to exercise that power?

 b) Owen

1) Facts: Plaintiff (Iowa) sued  Omaha Power Co. (Nebraska) and defendant filed third-party impleader complaint against Owen (Nebraska). During trial, and after defendant is dismissed on summary judgment, Own reveals that its state of citizenship is Iowa and moves to dismiss for lack of diversity.

2) Holding: Although the Court recognizes the concept of pendent party jurisdiction, it holds that Congress has withheld such authority where plaintiff seeks to join a non-diverse party. 

3) Default rule for pendant party jurisdiction is that there is jurisdiction unless Congress says otherwise. Here allowing juris would contradict Congress rule on diversity laid out in 1332.

 c) Finley

1) Facts:  Plaintiff sues U.S. (FAA) under 28 U.S.C. § 1346 and seeks to join state tort claims against non-diverse, non-U.S. Parties.

2) Holding: Section 1346 does not explicitly authorize pendent-party jurisdiction, and therefore its exercise is not permitted.

3) Court assumes that the constitutional test for pendent-party jurisdiction is the same as for pendent-claims, i.e., the Gibbs test of common nucleus of operative fact.  However, the Court effectively changes the default rule: pendent or ancillary jurisdiction cannot be exercised unless Congress explicitly authorizes.

 d) 1367(a): presumption in favor of supp jurisdiction unless provided otherwise when basis for fed juris is NOT diversity.

1) J over all claims that are so related to the anchor claim (is this the same as common nucleus of operative fact? Broader? That would be consitutional issue.)

2) Includes claims that for joinder or intervention of additional parties

3) Jursidiction extended to full extent of article 3 so long as part of same claim.

4) Aldinger still applies, Finley overruled.

 e) 1367(b): when basis for fed juris IS diversity

1) No Supp Juris for claims made by P against those joined under Rules 14, 19, 20, 24. Bonus point: ambiguity in language. This applies to P and/or 3rd party P? 

2) Exxon Mobile Corp. v. Allapattah Services, Inc. 

· Holding:  Supplemental jurisdiction may be exercised over a class action if the named plaintiff meets the citizenship and amount in controversy requirement. No contamination of claim.

2) Ortega  v. Sun Kist (consolidated with Allapattah)

· Holding: Supplemental jurisdiction may be exercised over a plaintiff joined by Rule 20 who meets the citizenship requirement if the original plaintiff meets the citizenship and amount in controversy requirements.

3) 1367(c)—Courts may decline to exercise jurisdiction (as recognized in Gibbs) based on the following factors:

· Claim raises a novel or complex issue of state law (so no clear rule to apply)

· The supplemental claim is dominating

· DC has dismissed anchor claim over which it has jurisdiction

· In exceptional circumstances there are other reasons

· Very ambiguous. DC must state circumstances and reasons for declining.

4) Executive Software

· Court views 1367 as a channeling of the cases that allow for refusing discretion. Says that supp juris can only be declined under these circumstances, and the presumption is in favor of exercise of supp juris.

· This is a big change, limit on courts discretionary powers, overrules Gibbs.

5) 1367(d)- statute of limitations tolled, so P refile in state court.

 B. Removal Jurisdiction: 28 USC § 1441

 i. General Rule:  Def sued in state court may transfer case to fed court in the same state if the fed court, as original matter, would have had jurisdiction over the dispute.

 a) Transfer tool that allows def some choice in venue rather than just P.

 b) Shamrock: Counterclaim not a basis for removal.

 ii. Exception (§ 1441(b)):  In diversity only, if a def cannot remove if they are a citizen of the state in which the complaint is filed.

 iii. Section 1441(c) permits removal where a federal question claim is joined with a separate and independent claim over which there is no original jurisdiction. Broader than supplemental standard, so probably have to apply that standard because it is more restrictive as to how related cases must be and more restrictive in dismissals. 

 C. Venue: Not a constitutional question, purely statutory and purely issue of convenience.

 i. Do all the defendants reside in the same state? 1391(a)1

 a) Identify the residency of each defendant

1) Individuals- Residency is equated with citizenship (domicile)

2) Corporations- Resident in districts where they are subject to personal jurisdiction.  For multi-district states, resident only in those districts where they would be subject to personal jurisdiction were the district a separate state

3) If all defendants reside in the same state, venue is proper in a district where any of the defendant reside.

 b) Is there a district where a substantial part of the events or omissions giving rise to the claim took place or where property that is the subject of the action is located? 1391(a)2

1) Yes.  If so, venue is proper in any such districts

2) No.  If not, and venue could not be determined based on the first test, proceed to determine whether venue is possible under the fallback provision.

 c)  If no proper venue can be identified based on the first two tests, then determine venue with reference to the fallback provisions. Difference in language:

1) If this is a diversity only case, is there a district where any defendant is subject to personal jurisdiction?  If so, venue proper in any one of those districts. 1392(a)3

2) If this is not a diversity only case, ask whether there is a district where any defendant can be found?  Venue proper in any one of those districts. 1392(b)3

 d) Reasor Hill: This case takes a “transitory action” approach to venue rather than a “local action” approach

 e) Bates: The focus for venue is not "deliberate contact" but on location. The only issue is whether "a substantial part of the events giving rise to the claim occured" in the W dist of NY. 

 D. Transfer

 a) 1404 is used when plaintiff has filed in appropriate venue. Standard is convenience of parties and the interest of justice.

 b) 1406 is used when the venue is inappropriate, and rather than dismiss, the court can transfer the case, not many factors. 

 c) 1407 creates a panel based on circuit and district judges to transfer dispersed actions to a new venue for pretrial preparations, so allows for earlier transfer. 

 d) Hoffman v. Blaski: The power of district court under 1404(a) to transfer an action to another district is made to depend not upon waiver but rather upon whether the transferee district was one in which the action "might have been brought" by the plaintiff. To do otherwise would allow def more options than P.

 e) The law of the transferor court applies to the action in the transferee court, see Van Dusen. Bonus Points: Can lead to maneuvering to get favorable law. P files in state that is favorable in terms of law but clearly inconvenient, then P transfers to convenient forum and gets the favorable law to come along. 

 E. Forum Non Conveniens

 i. Judge made doctrine

 ii. Gulf Oil Corp. v. Gilbert- sets forth private/public factor balancing test:

 a) Private factors- Parties' interest in litigating or not in forum. ease of witnesses, gathering info, where events giving rise to coa occurred, ability to enforce judgement if rendered. stop P from picking inconvenient forum for D

 b) Public factors- Jury burden, docket load, does community care about issue?

 iii. Piper- uses balancing test of Gulf Oil

 a) A foreign plaintiff’s forum choice does not deserve deference. Simply because other forum has less favorable law is not sufficient basis for selecting venue.

 b) Rejects extensive review of foreign law. But, if there is no remedy available elsewhere, US should take foreign case. Nemarian. 

 iv. Sinochem: Court can dismiss for FNC without first establishing personal jurisdiction over the def or subject-matter jurisdiction over the claim.

 II. Erie Doctrine: How to determine federal choice of law when two options are present. Usually only an issue in diversity, not arising under, but can also come up w/ supp juris. 

Through in “assuming its consitutional”

 A. Rules of Decision Act:  28 U.S.C. § 1652

 i. Laws of the states will be the rules of decision in civil actions unless Constitution, treaties of US, or Acts of Congress require otherwise (then Supremacy Clause)

 B. Rules Enabling Act:  28 U.S.C. § 2072

 i. SC has power to prescribe rules of practice and procedure- these rules will not modify, abridge, enlarge substantive rules.

 C. Swift v. Tyson: Held that Federal courts sitting in diversity were only bound to follow state law as described in statutes and not required to follow state common law.

 D. Erie: 

 i. Overturned Swift, Federal courts have to defer to state supreme courts when deciding a case with state law. There is no federal common law since not in constitution.

 ii. Lack of uniformity because of Swift. Usurped legitimate state power and allowed for discrimination against state citizens who thought they wereprotected by state laws.

 iii.  Dissents said consitutionality issue was dicta, just had to say fed bound by all state law.

 iv. Erie's Twin Aims: Litigant Equality and forum shopping (trad, uniformity)

Erie analysis depends on whether REA or RDA is implicated (Hanna). Two seperate tests:

 A. TEST 1:  Diversity case when a state law does not conflict with a FRCP or a Fed Procedural Statute but with some other federal law:  Look to Rules of Decision Act, and determine whether to apply the state law.

 i. Erie:  

 a) Categorical rule against applying federal statutory or general common law.  

 b) Emphasis on “equal protection” and federalism. Broadest view- If state law exists, the court should apply it.

 ii. Guaranty Trust v. York:

 a) Outcome-determinative test:  Ex ante examination of whether using the state law or rule will affect the court’s ultimate decision.

1) If the state law is outcome determinative, then you should apply it. Many if not all procedural rules have this effect ex poste, so a question of perspective.

 b) Policy:  Given principles of federalism underlying Erie—that federal courts should respect the decisions of the states—federal courts ought to produce the same results as in state courts. Frankfurter: Fed Court in diversity is just another state court. 

 iii. Byrd. Two possiblities:

 a) Apply state rule if it is bound up in rights and obligations of the party.

 b) If a state law is merely a form or mode of enforcing a right or obligation then:

1) Apply it only if it affects the outcome of the case, as in Guaranty Trust.

2) Unless there are principles essential and integral to the federal system that warrant applying federal law. Countervailing federal interests.

 c) Emphasizes supremacy of federal system and assumes fairness in Art III procedures.

   OR

 iv. Gasperini

 a) Harmonize the substantive component of the state law with the federal law.

 b) The substantive standard is to be applied procedurally in a way that respects the federal interest.

 B. TEST 2:   Diversity case where Federal Rule of Civil Procedure or Federal Procedural Statute conflicts with state law:  Look to Rules Enabling Act.

 i. Ask if there is a federal rule, does the rule reach this dispute, is there a state rule that also governs and is in conflict? Hanna. If so, then look to see if the Federal Rule is a valid exercise of power under the constitution and and under REA.

 a) Ragan: Obvious state procedural rule with no conflict has to be applied if its outcome determinative. Hanna said there was no conflict. But if there is a conflict with a federal rule the following steps decide what law to apply..

 i. Is the fed rule a proper exercise of power under the constitution and the REA (2072a)?

 a) In other words is it really procedural? Sivvach

 b) Does it involve judicial administration only? Harlan’s concurrence in Hanna defines procedural rules as those that regulate things that happen in the courthouse. 

 c) Hanna creates the presumption that all federal rules are per se procedural. So very hard for any federal rule to ever fail this part of the test.

 ii. Does the rule abridge or modify a substantive right? (2072b) Need to look at federal law vis a vis state law to decide.

 a) First, analyze under the outcome deteriminitive test of Guaranty:

1) Hanna tells us to apply this standard while considering the twin aims of Erie (Modified outcome-determinative test):

· Prevent forum shopping.

· Prevent inequitable administration of justice.

2) Would application of the federal standard result in “substantial” variations” between outcomes in state and federal court?

· Harlan’s concurrence in Hanna says that Erie was about more than just the twin aims and that we should look to see, ex ante,  if the state law affects primary behavior in the real world. If so, apply state law. Goal was to stop two conflicting laws from existing.

 b) Second, go through Brennan’s test in Byrd which :  

1) Apply state rule if it is bound up in rights and obligations of the party. 

2) However, if a state law is merely a form or mode of enforcing a right or obligation then:

· Apply state law if it affects the outcome of the case, as in Guaranty Trust.

· UNLESS there is a countervailing federal interest: principles essential and integral to the federal system that warrant applying federal law. 

 c) INSTEAD of applying the Guaranty/Byrd test to choose one rule over the other, we could follow the approach taken in Gasperini

1) Harmonize the substantive component of the state law with the federal procedural rule.

2) The substantive standard is to be applied procedurally in a way that respects the federal interest without altering the substance of the state law.

 II. Pleadings

