Civ Pro Outline 


Personal Jurisdiction
When does court have power over individual?

1. In Personam (over a person or corporation)
· Power Theory—State has power over people and property within its borders-focuses on state sovereignty- protecting citizens from other states
Pennoyer v. Neff- (Pennoyer contests default judgment when he is not in state, only his property) 

· A state court may not exercise jurisdiction over a person who is neither a resident of the state nor served within its borders, state can require company doing business in state to appoint someone to receive process. 
General Jurisdiction

-authority of the state to adjudicate any and all matters related to a defendant

1. Consent- forum selection clauses, not fighting jurisdiction, applying to do business in state (implied consent- driving on a road in another state means you consent in case of an accident Hess v. Pawloski)

2. In State Service of Process- as long as individual is in state and physically served (Burham)

3. Citizenship or Domicile- Where business got its charter. If you’re a resident of the state you consent to jurisdiction even if you are not in that state at the time of the incident

4. Doing Business- sufficient contacts (Helicopteros/Goodyear)

*Long Arm Statute- allows a state jurisdiction over out-of-state defendants.

First decide if the court has jurisdiction under statute, then decide if jurisdiction is constitutional under principles below. 
International Shoe

· Minumum Contacts (threshold) + must not violate traditional notions of fair play and substantial justice
· Contacts include: headquarters, marketing activity, transactions, employees, advantage corporation takes of the state and its laws. Quality over quantity of contacts. 
· Must not impose undue burden on defendant, plaintiff not vexing defendant, could they have expected to be sued there? 
*Relaxes Power Rule because of increased nationwide business activity. 
Helicopteros
· Contacts must be continuous and systematic. Mere purchases are not enough to warrant personal jurisdiction in a cause of action not related to those purchases. 
Specific Jurisdiction
Defendant must purposefully avail itself of the privilege of conducting activities with the forum state Hanson v. Denckla

World Wide Volkswagen
· For jurisdiction, a company must purposely avail itself of state resources.

· Company places products in the stream of commerce with the expectation they will be purchased in the forum state, not just coincidence that product ended up there. 
· Just because a tort results from the product- does not mean there’s jurisdiction

· Facts- family drove an Audi into Oklahoma- WWV had not availed itself of that state even though it could foresee its cars being driven anywhere

Asahi
· Plurality says-- Defendant must avail itself of forum state, not just place its products in stream of commerce - includes: advertising, designing product for forum, etc
· Concurring justices-- substantial amounts of product reaching forum through stream of commerce constitutes purposeful availment
· Court loosens evidence requirements for jurisdiction claims by plaintiff, ex: lawyer goes into tire store and counts the valves manuf by Asahi
Held: Asahi did not purposely market itself towards California, sold to another foreign manufacturer, can’t say it should have known its products would end up in remote market due to stream of commerce
Burger King
· If the defendant is severely disadvantaged, no jurisdiction even with minimum contacts. In this case, not disadvantaged bc the defendant could have foreseen being brought to court in Florida- where BK is headquartered and negotiations took place 
Online Activity- Zippo Test
--Must not be a passive website- user must interact with it or clearly “doing business”

--Must direct electronic activity into the state with the intent of doing business

Rule 4K2- federal court has jurisdiction if defendant is not subject to juris in any state but has sufficient contacts with USA as a whole, and the claim arises under federal law. GMAC v. Raju- court found that Raju’s contacts with Virginia weren’t enough for jurisdiction
2. In Rem Jurisdiction
Jurisdiction over property located in forum state, where dispute is over the property

*Minimum contacts rule applies to in rem.

*Can be used with permanent property such as a house (Shaffer). 

3. Quasi in rem--jurisdiction over property in forum state, when dispute is not over property (way to bring defendants into forum because of their interest in not losing property through default judgment)

Shaffer v. Heitner

· Shareholder’s Derivative Suit--Any shareholder can bring suit on behalf of a company against people harming company.
· Quasi in rem jurisdiction applies to tangible but transient property (car), not to intangible property (like stock or debt)
______________________________________________________________________________
Choice of Law (bar for choice of law set lower bc once a state has jurisdiction they have already proved their contacts)
Diff. states have different methods for applying law
1. Apply the law of the state with most significant relationship to the parties or occurrence

2. Apply the law of the state with greatest interest in the legislation and outcome

3. Apply the “best law” 

4. Secondly, decide if the choice of law is constitutional to both parties (due process)

Significant Contacts 
· State must have a significant contact or aggregation of contacts to the lawsuit such that choice of law is not unfair. 

· Allstate v. Hague- Because man worked in the state, the state is concerned about non-resident employees who use their services, and commuters into their state that use their roads, even if he wasn’t working at the time.
Class Actions 
· Forum must have significant contact with each member of the class action suit to have choice of law. 

· In class action must use state law where company is HQ or group states with connection to plaintiffs into a few groups to apply several laws. 

· Phillips v. Shutts- Kansas law cannot apply to all class members when majority lived in other states- plaintiffs couldn’t say they expected this would be proper 
Sun Oil Co.

· Forum state gets to use its own procedural rules even when using another state’s substantive rules. In this case used its own statute of limitations. 
· Reasoning: State needs to limit its own workload. It’s tradition for state to apply its own statute of limitations, Congress could create a law against this if they wished. 
Klaxon- District Court should use the choice of law rules of the state that it sits in when deciding which law should apply in diversity case. ie. use their way of deciding. 
Notice
· Notice must be reasonably calculated to apprise interested parties in the suit of the pendency of action and afford them opportunities to present their objections. 

· Consider: What’s at stake? Are there elements in place to protect defendants? How successful was the notice at actually reaching them? What’s the cost of reaching them?

· Mullane- Held that notice by publication was not likely to apprise the parties and that notice by mail would not be burdensome and would be more likely to be successful.
*Don’t need to investigate name and address of person if it’s not easily found. Especially if they are a class plaintiff and their rights will be protected anyway or if there is tangible property involved in suit that they are in possession of. 

How to Serve Process in NY
· Can hand it to person, or to someone present at their house/business plus mail it to their house/business. 

· Can tape it to the door of their house/business plus mail it to the house/business.

· Can do the same when the person doesn’t live in the state.

· Can be done anyway that court authorizes, this sometimes means email. 

*Can ask a defendant to waive right to service if it’s too difficult. If they refuse to waive right they must pay costs for difficult service. 

Venue
Check if venue is proper:
USC 1391
In diversity of citizenship cases (based only on state law)

A. If all defendants live in same state, a district that any one of them lives in

B. A district where substantial events occurred

C. Where any defendant is subject to personal jurisdiction
In other cases (may include federal law)

A. If all defendants live in same state, a district that any one of them lives in

B. A district where substantial events occurred

C. A district where any defendant may be found (more restrictive)
Local Action Rule

· Court can refuse to hear cases about property that is not located in their judicial district or state

Forum Non Conveniens
*When the court dismisses a case because of inconvenience 

· Courts can dismiss cases bc this power is part of their judicial power in constitution.

· Consider: where’s the evidence? Witnesses? Can the decision be enforced if its international? Court congestion? Choice of law? Is the plaintiff harassing the defendant? Is there an alternative forum?

· Courts tend to favor plaintiff’s choice since plaintiffs already have burden of proof.

· Gulf Oil v. Gilbert- all of witnesses and evidence was in VA, not NY, court has discretion to manage their own workload, no strong interest for holding trial in NY
Piper

· Court can dismiss a case under FNC even if the law in other forums will be less favorable to plaintiff. Plaintiff can then file in state court if they wish. (When a home forum is chosen it receives more deference than when plaintiff is foreign).  
· Only if there is no other place for plaintiff to file should court strongly consider keeping case. 
· Here- substantive law in Scotland, where accident took place, was less favorable to plaintiff, otherwise plaintiffs will run to US when laws are more lenient 
Transfer *between District Courts
1404a- Court has discretion to transfer case to a district where plaintiff could have brought suit originally. Done for convenience of parties/witnesses/evidence. *Defendant cannot consent to improper venue, cannot waive their right to an appropriate forum. 
1406- Even if venue is improper, DC can assert jurisdiction for the time it takes to transfer case to another DC. 

1407-When cases are pending in diff district over same common facts, actions may all be transferred to the same district for pretrial proceedings and then remanded back. 
Stewart v. Rico- 1404 conflicts with a state standard that disregards forum selection clauses therefore 1404 applies, case is allowed to be transferred to NY since this is selected forum 
After a transfer between district courts, the transferee court must use choice-of-law rules of transferor court. Van Dusen v. Barrack- Suit after airplane crash, defendants tried to move to state with cap on damages but were told Mass would still apply Penn law with no damages cap. 
Ferens- this is true even when the plaintiff initiates the 1404 transfer to preserve plaintiff’s state-law advantage.
Federal Jurisdiction

1. Need congressional authorization of jurisdiction (28 USC 1332)
2. Decide whether jurisdiction is within Article III grant of judicial power- 
Article III

1. Subject matter limits

a. Diversity (+amt in controversy) or Federal Question

2. Justiciable Case

a. Standing- was plaintiff the one harmed (const. issue)
b. Not suing on behalf of 3rd party (prudential issue)

c. Is it a case or controversy (const. issue)

d. No advisory decisions or political questions

e. Cant litigate moot points that are no longer a controversy (except if situation repeats itself)
Bond v. U.S.- woman violated fed statute that she believes infringes on state’s rights (brings 10th amend claim), can make claim that fed govt infringed on states bc she’s harmed along with all other citizens 

Federal law is decided by federal judges + magistrates, admin judges, bankruptcy judges

Stern v. Marshall- Bankruptcy judge cannot make judgment on non-core issues in proceeding such as counterclaims. Can only make final judgments on things in statutory scheme dealing with bankruptcy. There is no constitutional authority for this. Federal judges are ones that hold offices for life and receive compensation that can’t be diminished. 
Subject Matter- Diversity
28 US 1332/ Article III
--DC has jurisdiction over diversity of citizenship cases when amount in dispute is over $75k
--Court is obligated to bring this up sua sponte. Cannot waive your rights to subject matter juris. 
Strawbridge v. Curtis- all plaintiffs must be diverse from all defendants under 1332, (Constitution only requires partial diversity)
Exceptions: 
1. Fed. court will not hear domestic questions (divorce) since states have greater interest in issues-- Elk Grove v. Newdow-  court denied prayer in schools case bc of issue over who could sue on behalf of child (domestic issue) 
2. Probate cases involving wills/estates- won’t interfere with property in custody of state
Determining Citizenship

A. Individuals- permanent home where you intend to return to- your domicile

B. Corporations- 1332- citizen of any state where incorporated, plus where they do principal business (either “nerve center” where officers direct activities or “total activity test” where most important activity takes place)

C. Insurance Companies- when plaintiff sues insurance company directly rather than insured (direct action)- company is deemed citizen of same state as insured party (prevent ppl from creating diversity)

D. General Partnerships- are citizens of all places partners reside

E. Limited Partnerships- consider the citizenship of all general and limited partners (keeps them out of federal court) (Carden v. Arkoma)

F. Class Actions- court looks at representative class members, not all members (allows more class actions in federal ct)- parties can force this by selecting diverse members as representatives 

CAFA Statute- fed ct has jurisdiction over class actions involving over $5mil when even one plaintiff is diverse 
G. Interpleader- lawsuit that determines title to property- federal ct has jurisdiction if there are diverse claimants to property- doesn’t require complete diversity 

H. Multiparty/Multiforum (1369A)- Fed ct has jurisdiction over actions in which 75 or more people have died in single accident in discrete location, if defendants live in diff states-consolidates claims into single federal ct. 
Timing

--Citizenship must be diverse at time lawsuit is filed, can be non-diverse right before or right after

--Fraudulent: Adding defendants to defeat full diversity, assigning contract rights to someone in another state to force diversity  
Cases that Need Only Minimal Diversity

--Interpleader

--Class Actions under CAFA

--Multiparty/Multiforum

Amount in Controversy Requirement
--Not a constitutional req. only a statutory req. 1332
A. Whose claims count?
· Plaintiff can aggregate claims against single defendant
· Plaintiff cannot aggregate claims against different defendants

· If multiple plaintiffs against one defendant- at least one must have requirement to serve as anchor claim- supp juris over other claims 

· When every party in class action is above (unless supp jurisdiction over smaller claims)
· 28 USC 1332a- whole “civil action” qualifies including relevant counterclaims 
B. How do we determine amount? 

· Plaintiff asserts value sought in complaint- FRCP 11(c)(1) asserting claims with no evidentiary proof can make plaintiff subject to sanctions
· 28 USC 1332b- DC may deny costs to plaintiff if it’s discovered that value of action is so far below $75k. 
Federal Question
Article III- “Arising under the constitution” 
28 USC 1331- jurisdiction over “all civil actions arising under the constitution, laws or treaties of the US”

Reasoning: fed cts have interest in interpreting federal law, idea of prestige of federal ct, decision has wider spread influence, specialists in federal issues
1. Osborn Test- Does federal issue “arise under” federal law (Article III)- what’s the priority of the federal question and importance to case

2. Well pleaded complaint- Complaint must show action is based on federal laws (Mottley)

3. Holmes Test- Must be a federal right of action for federal jurisdiction. 
Except when: a right under state law turns on a construction of federal law- when interpreting fed law different ways results in diff outcomes (Smith v. Kansas City  Trust)
4. Grable-Fed. question must be raised and stated, must be substantial, must be contested, must implicate a serious federal interest, must not allow in lots of cases that states should have (Certain state law claims are allowed in fed ct because of importance of federal issues necessary to prove their case). 
*Turns on claims the plaintiff actually brought up-not claims they could have asserted but didn’t.

Supplemental Jurisdiction
One claim in the complaint is subject to federal jurisdiction and others are not.
Ancillary Claims- When defendant raises counterclaim, when 3rd party defendant enters, cross claim compulsory counterclaims allowed by 13a, (things on defendant’s side)
Pendant Claims- Plaintiff brings two claims against one defendant- one state claim and one federal claim (things on plaintiff’s side)- Rule 18a allows this
· United Mine Workers v. Gibbs- Article III allows fed courts jurisdiction over “cases and controversies”. When there is a “common nucleus of operative fact”. 
Pendant Parties- When a plaintiff brings a state claim against one defendant and a federal claim against another defendant, involved in the same incident. 

Supp. Jurisdiction Statue 28 USC 1367-
A- Court has supplemental jurisdiction over all claims that “form part of the same case”
B- Not over claims by people proposed to be plaintiffs or seeking to intervene as plaintiffs *no supp jurisdiction if it would destroy complete diversity 
C- Court should use their discretion when claim is: novel state issue, federal claim is 
dismissed before trial, state claim dominates, other (could be when jury would be confused by applying two sets of laws as Gibbs states)
Policy Considerations: Convenience and fairness to litigants, consolidating claims when same facts will have to be heard twice, efficiency of one forum

Analysis- 
1. Is there constitutional authority? As stated in Gibbs, there is power to hear claims which form same “case or controversy” referenced in Article III. 
2. Does 1367 authorize jurisdiction? It allows most supplemental claims. 

3. Does 1367C mean that the court should use its discretion and give the state claims back to state court? 

4. Speak about policy considerations. 
Amount in Controversy ($75,000.01)
· Ortega v. Starkist- when primary claim satisfies amount in controversy, and other parties have smaller claims, allow federal jurisdiction over all claims, as long as it doesn’t destroy diversity 
· Exxon v. Allapattah- in class action suits there is supp. juris. over all plaintiffs as long as named plaintiff meets amount in controversy
Removal

--Defendant may remove case to federal court when plaintiff had the choice to do so originally
--In all federal question cases

--In diversity cases when they are not a citizen of the state

--This sometimes creates inequality since an in state citizen in diversity case must remain in federal court while an out of state citizen can remove 
Does State or Federal Law Apply to a Diversity Case (Erie)
Rules of Decision Act 28 USC 1652- in diversity cases, federal courts should apply the state law of the state the court sits in 
Erie- Court says that federal courts must consider state common law on substantive issues. There is no such thing as GCL. Interprets “state law” in Rules of Decision Act to mean state common law as well as statutes. 
Guaranty Trust  Co. v. York- Outcome should be the same in federal court as in state court, if applying federal law would affect outcome, it becomes substantive and must defer to state law. 
Byrd v. Blue Ridge​- If federal interest in a procedural rule is very strong, it can be applied even if this will affect the outcome of the case. 

Hanna v. Plumer- Consider twin aims of Erie: preventing forum shopping, and eliminating prejudice against citizen defendants who can’t remove to federal court. 
· There is statutory (28 USC 2074) and constitutional (Article III) authority for the Supreme Court to create FRCP- Hanna says that the Supreme Court has authority to adopt any Federal Rule that is “arguably procedural”- this is basically all FRCP
(1) When there’s no controlling federal statute, ask:

1. Is this a substantive issue under Erie?- then apply state law

2. Outcome Determinative Test (Guaranty Trust)- then apply state law

3. Federal Interest (Byrd)- then apply fed law

4. Twin Aims of Erie- if either applies then apply state law

A. Would applying federal law encourage forum shopping btwn state and fed ct.? (would someone actually file in a different court to get a different rule to apply?)
B. Would applying federal law favor out-of-state def who can remove to fed ct.? Does it bar a claim that would be allowed in state court? Or vice versa? 
When the Constitution conflicts with state law:

· Constitution always wins

When a FRCP conflicts with state procedure:
1. Is there a federal rule?
2. Is it authorized by the Rules Enabling Act?

A. If rule is not procedural but substantive then it modifies and can’t be used (Shady Grove)
B. If rule “abridge, enlarge, or modify” and alters state right can’t be used (Stevens concurrence in Shady Grove)

When a federal statute conflicts with state law:

1. If federal statute is arguably procedural, federal rule trumps state law (Stewart Organization v. Ricoh). 
2. If you can argue that the federal and state law directly conflict- apply fed law (Walker v. Armco- no direct conflict between a statute of limitations and the FRCP 3 which states that a civil action begins with filing a complaint.)
3. When federal laws “occupy the same field” even if not a direct collision, then apply federal law (Burlington Northern)
(2) After Erie analysis, when the application of state law implicates the 7th Amend:

· When state rule has the case decided by a judge rather than a federal jury, apply the federal law. (Gasparini)
Next Decide:

-If law is applicable. If law is constitutional. What does it require?  

Once You Decide to Apply State Law
1. Follow clear precedent

2. If ambiguous-use best judgment about what state Supreme Court would do

3. Can ask the state Supreme Court to certify the issue- an explanation of law

4. Appellate courts can always review the district court’s interpretation of state law

5. *When federal courts predict how state law would operate they are not creating state law, and state courts afterwards are not bound by their decisions (196) 
Salve Regina v. Russell-

Appellate courts can de novo (from scratch) review DC judgments about state law (but defer to DC’s finding of fact) 
Federal Common Law

Federal Common Law is found:

1. When Supreme Court has original juris

2. When court interprets their own powers

3. When court interprets constitution

4. When it analyzes statutes that are broadly written

5. When discussing cases based on federal questions

*If federal govt have a unique and strong interest, then federal common law applies. (National security, government finances). Even if it is a diversity case dealing with state law, the court can apply federal common law. 
*If application of state law would frustrate federal interest. 

--Ex: Boyle- defendant used “military contract defense” using rationale that companies won’t contract with the govt if they are then held liable for defects and will raise prices when the govt buys their goods. Federal law used in contract dispute. 
Federal Rules of Civil Procedure
Pleading- 

A. Reveals information about law and fact

B. Narrows issues to what is being disputed

C. Facilitates legal rulings (brings about settlements)

2 Goals- weed out bad claims, provide notice to defendant

12b Motions

12b1- lacks subject matter jurisdiction
12b4-insufficient process*
12b2-lacks personal jursidction*

12b5-insufficient service*

12b3- improper venue*


12b7- failure to join a party

*If these are not asserted in the pre-answer motion or answer, they are waived forever

12b6- Motion for Failure to State a Claim upon Which Relief Can be Granted
--Defendant can allege at any time by motion, including before answering complaint
--Every fact plaintiff has alleged is taken as true 

--Plaintiff must allege facts rather than just conclusions of law- requires specificity including facts beyond the general
--Is based on merits, once dismissed cannot refile the claim

Conley v. Gibson- Court shouldn’t dismiss unless plaintiff can prove “no set of facts” to support their claim. Doesn’t require details about claim. Notice to defendant is enough because of liberal pleading later on. Cons: discovery is expensive, want to weed out bad claims early

Plausibility Standard- Claims must allege facts that plausibly suggest wrongdoing. (Not just consistent with wrongdoing). Demands more specificity and facts before discovery stage. More things thrown out as conclusions. 
Twombly-Plaintiff alleged facts consistent with a conspiracy by telephone companies, but conspiracy was not “plausible” based on facts. 
Discovery
Why do we have it?
1. Facilitates settlements- realize weaknesses of your case

2. Eliminates issues not in dispute

3. Prepares for trial 

*Largely done outside of court and organized by parties, not highly regulated.

Types of Discovery

1. Private investigation
2. Unilateral discovery- 26a1A- without waiting for discovery request must offer name of all individuals who may have info that you might use (something all parties would generally agree to)- must send all documents you may use to support you claim- plaintiff must provide computation of damages- any copies of insurance policies (move towards settlements)

3. Adversarial discovery

a. Interrogatories- send list of questions to witness to mail back

b. Depositions- videotaped, underoath, can be used at trial

c. Requests for production of documents

d. Medical Exams

e. Requests for Admissions

Depositions- can be used to impeach witness at trial- can make objections to questions at the time or “preserve” them all until the trial but witness must answer all questions- cannot coach the witness

· Rule 30d3- either party may move to terminate deposition bc of bad faith

· Rule 30b3- can leave deposition

Scope of Discovery

Rule 26b- Can discovery any info relevant to party’s claim or defense- doesn’t need to be admissible--Anything reasonably calculated to lead to admissible evidence

Bases for Resisting Discovery

1. Privileged Material

2. Protective Order by Court (26c) against undue burden or embarrassment

3. Lack of relevance

4. 26b2C order- limiting discovery if duplicative or burdensome

Rule 37a1- motion to compel discovery after attempting in good faith and being rejected

Privileges
Attorney/Client
· Can ask if the client discussed matter with attorney, but not what convo was about
· In terms of corporation- privilege extends to lower level employees, not just those in control. Upjohn This allows attorney to get information from all levels to help company make sound decisions 
Work Product

· Rule 26b3A- privilege for all materials prepared in anticipation of litigation
· Rule 26b3B- protects mental impressions, conclusions and legal theories of attorney concerning litigation (Hickman v. Taylor- other party attempted to see the lawyer’s notes about case.)
· This would demoralize profession if their theories had to be given to other side.  
· Exceptions- if other party can’t get information any other way (necessity)- 26b4

Summary Judgment (after discovery-before trial)
Rule 56A- “if the movant shows that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law” then grant summary judgment

1. Are there no issues in the case? 
2. Is dispute not over material fact? (not a core issue)
3. Are there no genuine (only trumped up) issues? 

4. Are facts so clear that the judge can take the decision from the jury?

-Either party can move for under 56. (Easier for defendant to prevail, only need to show that any element of the prima facie case fails. Plaintiff must show that every element exists.)
-Rule 56B- must file within 30 days after end of discovery. If non-moving party needs more time they can say they aren’t ready (56D). 

What can court consider?

56c1A- depositions, documents, affidavits, etc. Can include items not admissible at trial.  
56c2- Objection that fact is not supported by admissible evidence. 
--Deposition does not need to be admissible, but info contained must be admissible.

1. Must be personal knowledge by person deposed. 
2. Set of admissible facts (not hearsay). 
3. Person competent to testify on issues. 
Strict Standard- less cases thrown out- gives non-moving party a chance, allows jury more say in outcome
Lenient Standard- more cases thrown out- keeps out frivolous cases but some legitimate claims
Burdens at Trial 

Beginning- plaintiff has burden of persuasion and production

After plaintiff puts on trial- burden of production switches to defendant

If plaintiff doesn’t put on sufficient trial- haven’t met burden of production (directed verdict)

Burdens for Summary Judgment

Beginning- moving party (defendant) has burden of persuasion and production to show elements of case are missing (if these are the facts, no jury could rule for NMP)

Switch- non-moving party then has burden of production to show all elements of the case are intact

--Moving party doesn’t need their own evidence to negate the claim, only needs to show the lack of evidentiary support for NMP’s claim.  
50A-Judgment as a Matter of Law (after one party is fully heard)
--During trial if party has been fully heard, judge can decide that there’s no basis for jury to find for that party, judge may issue directed verdict. 
--Jury “would not have a legally sufficient evidentiary basis to find for the party on that issue” because facts are clear and indisputable

--Dixon v. Walmart- court found that it would be illogical for jury to make inference Dixon was asserting about Walmart having constructive knowledge of something on the floor
--Can be sua sponte. 
Right to a Jury Trial- 7th Amend
--Only applies to federal courts
· Rationales for Having a Jury
A. Democratic Legitimacy- mass participation
B. Accuracy- juries  are peers, jury instructions help them understand complex issues
C. Judges are often elected/ appointed- political bias

A. Injunction=no jury trial right
       Damages=jury trial right

· City of Monterey- landowner alleges that city places unreasonable restraints on property and  this constitutes “taking” city’s liability for damages implicates jury, if compensation was a condemnation proceeding- this would not require jury 
B. “Suits at common law” receive a jury trial. This includes laws which provide a statutory right of action, as long as statute’s right of action is analogous to a common law right. 
· Curtis- claim for Title 8 fair housing provisions that asked for damages implicates right to jury trial. 
C. When there’s a claim that involves jury and a claim that involves judge—jury issue must be litigated first. 
· Beacon Theater- Fox sued for declaratory judgment and Beacon countersued for damages- Beacon’s issue must be tried first since otherwise it could be issue precluded by  Fox’s claim and lose their right to a jury determination 
Res Judicata:
Claim Preclusion
Forbids relitigation of claims that were, or should have been, brought.
Benefits: gives finality to ruling- parties can know their suit is over, reduces admin costs, keeps authority of tribunal from being questioned by second trial 
(1)Test (Herenden) 
1. Prior judgment was made by a court of competent jurisdiction

2. It was a final judgment on the merits

3. The same cause of action and same parties were involved in the former suit

a. Would a different judgment impair or destroy rights established in first suit?

b. Is the same evidence involved

c. Are the same essential facts and issues presented

4. Was the judgment on the merits?

a. Final judgment

b. Summary judgment (or 12b6 motion)
c. Dismissal with prejudice (Rule 41a1A) involuntary- due to plaintiff not following rules of court.
*What’s not on the merits- includes when plaintiff dismisses (before answer or motion for summary judgment, or when judge or defendant agrees). When the dismissal was for lack of jurisdiction or venue, or failure to join a party. Costello- court says US’s lack of affidavit was “lack of jurisdiction” and will be considered w/o prejudice and able to be refiled 
(2)Consider: Was the plaintiff acting strategically and attempting to win a smaller claim first so defendants won’t litigate vigorously and then use issue preclusion in second suit? 
(3)RST 42- when a final judgment is rendered, plaintiff cannot sue defendant again with respect to same transaction or series of transactions


--to decide if it’s the same transaction consider if facts are related in time, space, origin 


or motivation, and if they form a convenient trial unit

(4) When law or facts change after first case is brought, and judgment would have been for plaintiff, court still bars a new claim by plaintiff. Moitie-SCOTUS rejected idea that “simple justice” requires claim to not be precluded. 

(5) When facts change, such as injuries are aggravated, generally prevented from bringing a new claim. Must bring claim before statute of limitations runs out and consider asking for future damages. 
Defenses: 

FRCP 60b- court can relieve party of claim preclusion when: mistake, newly discovered evidence not available at time of trial, fraud by other party, other reasons. (very rarely used)

Defensive Preclusion- Compulsory Counterclaims 
· FRCP 13a1-If counterclaim is compulsory- arises from same transaction- must be brought during trial
· Court hates claim-splitting (Mitchill- farmer cannot assert his counterclaim as an offense in a separate claim instead- loses all compensation bc he split the claim)
· RST 22- Defendant must bring counterclaim during trial if it’s compulsory or lose right to bring it. 
Issue Preclusion (today compulsory counterclaim rules usually overshadow this)
A. Issue must be actually litigated and determined
a. Party must not concede issue- must contest it. 

b. Kaufman- court will allow factual estoppel but not legal estoppel because this is a developing area of mass tort litigation- wants law made by court 
B. First proceeding must produce a valid final judgment

C. Issue must have been essential to that judgment 
a. Special verdict outlines what was found

b. When there’s a general verdict- consider all things that could have led to it, if all lead to moving party winning second trial- use issue preclusion.

c. RST 27 was the issue recognized by the parties as important

d. Was it foreseeable this issue would come up again 

D. Issue must be the same 

E. Did the parties have a full and fair opportunity to litigate- must have been full trial (not labor arbitrator) parties must have incentive to pursue the litigation vigorously 

Exceptions to Issue Preclusion

A. If party could not have obtained a review of the judgement

B. If the issue is one of law and there has been a change in law

C. There are large differences in the procedures followed by 1st and 2nd courts

D. The party had a larger burden in the first case

E. Adverse impact on public interest OR not forseeable at the time the issue would arise again

Non-Mutual Issue Preclusion (non-party to original suit uses issue preclusion)

· Party must have been virtually represented in previous suit: 
· agreements to be bound in settlement, certain pre-existing legal relationships, adequate representation already in class action, cases where they controlled the litigation even if not a party, when litigant is just a proxy of former litigant, cases involving special statutory schemes (Taylor)
· Close legal relationship (Blue Goose- widow treated same as decedent in previous suit)
A. Offensive (usually not allowed)
· Plaintiff uses a decision where defendant has already been found guilty 
· Parklane- first case found Parklane guilty of issuing false proxy statement, second case allowed shareholders to bring suit against them without relitigating issue
· Discouraged bc plaintiffs may stay out of suit until there’s a judgment against the defendant and then enter to use issue preclusion against them. 
B. Defensive

· Defendant uses a judgment where they were found not guilty against another party trying to find them guilty.
· Bernhard- first case says bank account wasn’t wrongfully converted, second case against new bank says issue was already decided. Okay because plaintiff already able to fully litigate and lost, can’t try again. 
· Plaintiff will join all defendants at once so no risk parties will stay out to wait for a guilty verdict. 
Class Actions
A. Benefits:
--allow plaintiffs to bring small claims that wouldn’t be viable otherwise, deter defendants from committing small harms without fearing litigation, efficiency of litigation, bring in all affected parties for injunctions that might affect them, finality for the defendant
B. Cons:

--often attorneys solicit classes, engage in “champerty” (stirring up litigation), may settle too soon to save costs and increase their profits, companies settle to avoid insolvency, frivolous small claims, people’s rights are affected who aren’t present in court 
C. If all money isn’t claimed from suit:

--company only pays what is claimed, distribute the extra to people who made claims, give the extra to charity 

D. Ways to Participate

--Mandatory (injunctive relief), Opt Out (few people do, notice is less expensive), Opt-In (labor suits where people discuss), must be part of consumer organization
--Imposing notice on plaintiffs keeps out frivolous suits, but might prevent legit ones.

--Can certify a class during settlement or before litigation 
Rule 23a- 4 Requirements for All
1. Numerosity- too many plaintiffs make joinder impracticable- usually more than 40, often don’t know how many, too far away from each other

2. Commonality- “questions of law or fact common to all members of the class”- if a substantial issue is common to all

3. Typicality- named representative’s claims have same essential characteristics as rest of class, ensuring all claims are represented in court

4. Adequacy of Representation- look at competence and experience of attorneys, prior class action experience, no conflicts of interest (your rights must have been represented Hansberry- previous litigants brought collusive suit to prove a point- no representation)
Plus one of these: Rule 23b- 3 Types of Class Actions

A. 23b1- When separate actions would result in inconsistent adjudications with respect to class members, OR when individual adjudications would be dispositive of the interests of non-parties
B. 23b2- Class suits seeking injunctive and declaratory relief. 
C. 23b3- Gives binding effect to adjudication when the relationship between the parties is greatly attenuated. Aggregation of small claims that individually are not viable to pursue. Common class questions must predominate over issues affecting individuals
a. Consider: class members’ interest in individually controlling litigation, any litigation already begun by class members, desirability of concentrating litigation in one forum, difficulties of maintaining a class action

b. Individual notice must be given to all class members through reasonable efforts, must be given ability to opt-out of the class 
Walmart- couldn’t bring 23b3 because common issues didn’t predominate, all had different work records. 
· can’t ask for damages along with injunction for 23b2 (backpay isn’t incidental or equitable here) 

· court can look at merits during certification if they’re relevant- needs to be more than one common issue (here there were different adverse employment actions)
· gives incentives for company to make decisions on local level- if no national control then no national class action 
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