Checklist


· (1) Personal Jurisdiction – Specific

· (2) Personal Jurisdiction – General

· (3) Technological Contacts

· (4) In Rem Jurisdiction

· (5) Notice

· (6) Opportunity to be Heard

· (7) Diversity Jurisdiction

· (8) Federal Question Jurisdiction

· (9) Domestic Relations Exception

· (10) Supplemental Jurisdiction

· (11) Removal

· (12) Challenging SMJ
· (13) Venue/Transfer

· (14) Forum Non Conveniens

· (15) Erie

· (16) State Law/Reverse Erie

· (17) Federal Common Law

· (18) Pleading

· (19) Amending the Pleading

· (20) Frivolous Pleading

· (21) Discovery

· (22) Attorney-Client/Work-Product

· (23) Summary Judgment

· (24) Preclusion: claim/issue
· (25) Joinder

· (26) Class Actions

· PERSONAL JURISDICTION CHECKLIST
· (1) General Jurisdiction PT 1
· Tag jurisdiction (Burnham), domicile (Milliken), consent (Bauxites), agent in the state (Hess)

· (2) General Jurisdiction PT 2 (D can be sued in state for any claim, even one unrelated to in-state activity)
· Contacts substantial, continuous and systematic? (Perkins) At home? (Goodyear)
· Reasonableness? ( If “at home” then has to be reasonable

· Court has discretion to allow general J or not (Perkins)

· (3) In personam specific jurisdiction – Does jurisdiction over [] violate due process clause (DPC) of 14A?
· (A) Long-arm statute authorize jurisdiction? (Gray)
· Look to federal piggybacks ( Rule 4(k)(1)(A) ( via 5A (nationwide min. contacts)

· (B) Minimum Contacts Analysis ( “traditional notions of fair play and substantial justice”
· -- FAVORING JURISDICTION --
· Single contact sufficient? (McGee) ( but other side can argue NOT single contact case
· Reasonably foresee being haled into court? Notice? (WWV) 
· Choice of law ( Separate, but shouldn’t be ignored (Burger King)

· Courts use their own law better, sometimes by default even when not supposed to
· PJ fights are really choice of law fights

· D purposefully availed towards forum state (Hanson/Denkla)

· Invoked benefits and protections of its laws

· Effects Test ( Helpful where contacts low, P resident of state (Calder)

· (1) committed intentional act (2) expressly aimed at forum state (3) caused harm suffered by P in forum and D knew it would be
· Stream of commerce ( Start w/ Gray
· Other side( Purposeful Direction (O’Connor in Asahi, Kennedy in McIntyre)

· Str. of commerce + [Design product for state; advertise in state; create channels for advice; use distributor for state]
· Sufficient # of products entering state? (WWV)

· Foreseeability alone not sufficient (Kennedy in McIntyre)

· Target whole US(Target each state (Ginsburg in McIntyre)
· – AGAINST JURISDICTION –
· Unilateral activity of 3rd party? (Hanson/Denkla, WWV)

· Contacts stale? (Kulko)

· Type of contact alleged would lead to nationwide jurisdiction (WWV)
· (C) Reasonableness Factors Analysis (Asahi) 

· Burden on D

· P’s interest in convenient and effective relief

· State’s sovereign interest in suit 
· In providing a convenient forum

· In developing it’s [ ] law

· Interstate efficient resolution of controversies

· “Other states don’t appear to have interest in furthering own policies on the matter”

· Shared interest of states that substantive policies are enforced

· “Each state has an interest in another state’s ability to protect residents against [ ]”

· Interests of foreign country and the foreign relations interest of the US

· Requires greater caution
· (4) In rem specific jurisdiction

· Minimum Contacts: YES
· In Rem—property itself is at stake

· Quasi in rem 1—Dispute between 2 parties for interest in property

· Minimum Contacts: NO (Shaffer)

· Quasi in rem 2—Property merely foothold for purposes of other dispute

· Can still used for gap fillers in state’s long-arm statute
· Must still satisfy due process via International Shoe  (Shaffer)
· Harris/Balk: obligation of debtor to pay debt follows him; it’s that obligation that’s attached

· Thus debt can be attached anywhere the debtor is presently located

· Shaffer: Minimum contacts just as important for in rem as in personam
· Asserting control over property is really asserting control over a person’s rights in property
· Seems to overrule Harris 
· (5) Technological Contacts

· Website active, passive, interactive (Zippo)

· Court skeptical of any claim that creates PJ nationwide (Pebble Beach)

· Informational websites don’t establish jurisdiction everywhere they’re accessed (Pebble Beach)

· Anti-cybersquatting act(P can get in rem J(Can sue where domain has situs

· MA SupCT says sue where D registered name; Other courts(Quasi 1

· MORE ON NEXT PAGE       
· Fed courts piggyback on state statutes w/ 3 exceptions (includes service)
· 4(k)(1)(B)

· Service reaches another 100 miles when impleading another party

· 4(k)(1)(C)

· Is there a federal statute that allows nationwide jurisdiction?

· Bankruptcy rule 704; ERISA

· Can have nationwide jurisdiction for bankruptcy in state court, so long as you’re in the state’s bankruptcy court

· Jurisdiction is appropriate to the limits of the DPC of 5A 

· Requires minimum contacts with entire US (courts likely to find J here)
· 4(k)(2) (Omni)

· PJ isn’t permitted in any particular state, but D satisfies minimum contacts for whole US and there’s FQJ(PJ is appropriate

· Jurisdiction could then be anywhere, but you’d have to worry about venue

· POLICY: Don’t want default judgments so you want to make sure service is as proper as possible
· CASES

· McGee: If contact is substantial enough, it can give rise to PJ (one interpretation)
· Insurance K can ALSO be viewed as multiple contacts (K and payments require repeated contacts)

· Sovereign interests ( HIGH ( Ins. claim modest—inconvenient to collect on in another state

· D less likely to pay if P is unable to sue over it ( CA wants to protect P
· Convenience Interests ( D is big company w/ $$; witnesses all in CA
· Gray: Must be foreseeable to D that product will end up in state

· IL SupCT case, so SCOTUS overrules
· Steps back in Green ( Afraid of floodgates, but convenience factors could’ve been used

· Hanson: P brought suit to contest beneficiaries in mom’s will; D, trustee, claimed no PJ in FL; Trust in DE
· Actions of mother were unilateral to DE (and thus D), not DE trust to FL
· So D didn’t purposefully avail itself of FL benefits and protections
· No PJ, despite FL being the “center of gravity” of the controversy, or most convenient 
· WWV: General foreseeability isn’t enough; Foreseeability needs to be of being haled into court
· D didn’t purposefully avail itself onto the forum; car was in OK for unilateral activity of P
· No stream of commerce case can pass muster unless D has some role in product getting to state
· Maybe a sufficiently high # of D’s product in the state would give D enough info for PJ
· Was D put on notice that it could be sued in the forum? ( allows D to plan activities accordingly
· Keeton: Hustler libel suit; P no connection to NH ( P’s lack of connection to state irrelevant for PJ
· Calder: CA focal point of tortious conduct and harm suffered ( effects of FL contacts makes PJ proper
· D could foresee being haled into court because they knew about effects in CA

· P’s location heightens effects of D’s conduct towards state; D aims (avails) conduct towards state
· Kulko: Any effect conduct has on forum state must include D purposefully availing onto state
· Conduct aimed at state MUST be wrongful
· Strong suggestion that business/commercial contacts should be treated diff than personal/family contacts ( personal contacts should be treated more sensitively

· Burger King: Choice of law clause and terms of K P signed ( Shows P purposefully availed himself on FL
· Contractual relationship of parties; expensive negotiations; payments sent to FL & communications w/ FL home office when relationship starts to sour
· All provide evidence of purposeful availment

· McIntyre: States are mini-sovereigns, i.e. mini-countries ( D didn’t consent to the authority of NJ, so no PJ

· Did D direct conduct at state’s society/economy so has power to subject D to judgment on conduct
· Did D submit to the power of the sovereign (the state)?

· Pushes Pennoyer’s sovereignty notion back to fore; more important than fairness/reasonableness
· Ginsburg: A D who sells to several states ( courts can get PJ over them in any of those states

· Breyer: Only about cases where not sufficient # of D’s products are circulating in forum

· Helicopteros ( limited commercial purchases not enough for gen J; otherwise hurt US markets 

· Brennan’s dissent: diff between claim that arises out of contacts and claim that is related to contacts ( Middle ground between specific and general J

· Goodyear ( Limited commercial sales not enough for gen J; Can D be “at home” mult. places? 
· Piercing the corporate veil ( Try to get J over company head by going through the distributor
· Gen J probably requires physical presence—but not totally clear
· Ringo Case ( Gen. J applies to individuals as well

· aggregated Ringo’s contacts coming to NY w/ his accountants, agents, etc

· MECHANICS OF NOTICE
· (1) Notice reasonably calculated to tell parties of suit (Mullane/Constitutional Test)
· Must be from perspective of someone actually wanting to provide notice

· Mullane says needs to be looked at from ex ante position

· (2) Needs to inform D of ways they can be heard in affordable/doable way (Aguchak)
· (3) If notice is returned, add’l steps must be taken (Jones/Flowers)

· (4) Notice sent to prison & not returned, even though not received(No heroic effort required (Dusenberry)

· (5) Followed statute? ( often more rigorous than constitutional test (Chaves)

· PRE-JUDGMENT ATTACHMENT BALANCING TEST
· (1) Altered Matthews Test (As applied in Doehr)
· (A) D’s private interest affected by prejudgment measure (Di-Chem)
· (B) Risk of erroneous deprivation
· (1) Post-deprivation hearing availability(sooner=better (Mitchell)
· (2) Showing made on case’s merits required to be high enough? 
· (3) Kind of evidence used? Just documents(Less risk of error (Mitchell)
· (4) Judicial officer or clerk making prejudgment deprivation decision?
· (5) Bond or other security to protect D’s interests
· (6) Expeditiousness of proceedings
· (C) Interest of party seeking prejudgment (P)
· Pre-existing interest of P (creditor w/ security interest in property)
· Possible harm to P (P running away w/ property to another state)
· Could it be dealt with via a pre-deprivation hearing instead? 
· (D) Government (or State)’s interests (in avoiding more process)
· (2) Look to Shaffer to see if it allows jurisdiction (when necessary) 
· Pendant Jurisdiction(When P appends state claim to claim possessing FQJ

· Ancillary Jurisdiction( When P or D injects state claim via counterclaim, cross-claim

· ( When state claim is joined to already existing claim, must be based on “common nucleus of operative fact” to be valid; must arise out of “same case or controversy” (Gibbs)

· §1367 ( Explicitly overrules Finley ( All civil actions allow supplemental jurisdiction

· (a) Goes to full reach of Art III
· (b) Exceptions: where original J is based on diversity and parties come in via:

· Rule 14 – Impleader rule ( covers Kroger
· Rule 20 – Permissive joinder rule ( joining Ps and Ds at beginning of suit

· (c) Discretion ( Fed court can decline jurisdiction based on:

· (1) novel/complex state law issues state claim predominates

· (2) the valid original claim has been dismissed
· (3) Juries might be confused by dealing with divergent legal theories (Gibbs)
· ( Pendant parties DO NOT need to meet AiC if original P does (Allapattah)
· Can apply to class actions OR for regular joinder

· ( Some argue §1367 goes BEYOND Gibbs test

NOT ALLOWED
(1) Aldinger ( Can’t have one D w/ FQJ claim and different (non-diverse) D w/ state law claim

· Pendant Party Jurisdiction

· Might be allowed in situations where FQJ is exclusive, so only way to sue everyone in one court would be in fed court via pendant party jurisdiction
· Based on Congress’ statutory license

· (2) Kroger ( Can’t implead or join a non-diverse D into fed court w/ a diverse D

· DIVERSITY JURISDCITION CHECKLIST
· (1) Constitutional Test ( simple diversity (Strawbridge)

· (2) Citizenship Test – Must be determined AT TIME OF REMOVAL  §1332(a)(1) NO HOME STATE Ds
· (A) People

· (1) Are they a US citizen? (Dred Scott) DON’T OVERLOOK THIS – PROVE IT!
· (2) Where is their domicile? (Mas)

· (a) State where person has taken up residency

· (b) Has intention to reside indefinitely

· (B) Corporations

· Two places (at most) ( §1332(c)(1)
· (1) State they’re incorporated in

· (2) Principal place of business (Hertz)
· Nerve Center(high level officers direct, control, & coordinate corp’s activities
· Usually headquarters (unless only for board meetings)
· (3) Amount-In-Controversy  §1332    ✪★★✪   DON’T FORGET THIS!!!!!!!   ✪★★✪
· Must EXCEED $75,000 (not including interest, filing fees, etc)

· D must show to a legal certainty that amount is below $75,000 to not satisfy 

· Injunction(valued from P or D’s perspective, whichever is more

· Value P GETS if injunction holds; value D LOSES if injunction holds
· Multiple Ps & Ds

· 1P ( multi claims against single D ( Can be added

· 1P against 2 Ds ( Can’t be added (unless Ds are jointly liable)
· One claim >$75k ( can’t add one claim <$75k to bring lesser claim to fed 
· Multi Ps can only add claims that enforce “single title or right”

· Test(If one P failed to collect share, all others get larger share

· 1P suing 1D >$75k, other Ps can join suit against same D w/ <$75k

· CURING DIVERSITY
· 1) Dismissal of non-diverse party can cure diversity (Catepillar)

· 2) Change of citizenship from non-diverse to diverse can’t cure diversity (Groupo)
· 1a) Can’t add non-diverse party once case started
· 2a) Change of citizenship of diverse party won’t destroy originally appropriate SMJ
· FED QUESTION JURISDICTION CHECKLIST  
· (1) Constitutional Test( Marshall “Ingredient” Test (Osborn)

· Is fed law an “ingredient” of the original cause
· Satisfies ARTICLE III
· (2) Mottley Rule - §1331 Statutory Test

· Look to the face of the well-pleaded complaint
· Don’t look at D’s answer or counterclaims

· (3) Creation Test (American Well Works)
· Does the law create the cause of action pleaded in the complaint?

· (4) Smith/Grable Exceptions
· (A) Is the fed issue actually in dispute?

· (B) Is the fed issue necessary to make P’s case? 

· (C) Is the fed issue substantial? 

· Important issues should be dealt w/ by fed, not state, court because they’re better at deciding tough issues (supposedly)
· Private Right of Action 

· Could congress have easily included it in statute? (Empire)

· Dealing w/ fed agency? (compare Merrell & Empire w/ Grable)

· Would deciding the issue control in a lot of other cases? (Grable)

· Pure issue of law? (Grable) OR fact-based & specific (Merrell/Empire)
·  (D) Floodgates concern

· Disturbs the balance between state and fed court? 

· REMOVAL §1441
· D can’t remove if sued in home state

· Requires consent of ALL Ds
· Must be w/in 30 days of complaint or event that tells D his case is now removable -- §1446
· Non-diverse to diverse(can be removed, but only w/in 1 year of start of case -- §1446
· Order to remand back to state court can’t be appealed -- §1447
· For class actions: home state rule, 1 year diversity rule, §1447 don’t apply -- §1453
· To remove, case must’ve been able to be filed in fed court originally (Syngenta)
· COLLATERAL ATTACKS
· Attacking SMJ after judgment

· If first court actually dealt w/ SMJ, esp. if fact finding was necessary, collateral attack of SMJ will probably not be allowed (exception: default judgment)

· JUDGE MADE EXCEPTIONS TO SMJ
· (1) Domestic relations ( Divorce, custody, family issues, etc (Ankenbrandt)
· (2) Probate ( executing wills (Marshall)
· ( Don’t apply to tort claims arising out of these exceptions (Marshall)
· ( Exceptions should be read narrowly
· CASES
· Pete Rose: Court held non-diverse parties don’t really have interest in suit and thus shouldn’t be counted towards diversity jurisdiction
· Lacks: State courts have jurisdiction unless stated otherwise, fed courts are opposite (diversity/FQJ)
· SMJ errors can void a judgment at any time(court never had ability to hear the case
· Merrell( No private right of action(speaks to substantiality of the fed cause of action 

· Too fact-based and would open flood gates ( Every FDCA state claim would have to go to fed ct

· Empire( Floodgates concern too high here; Highly fact-bound, not fed dept. or agency (like in Grable)

· Congress could’ve extended fed J over carrier reimbursement like they did for benefits against the US, but they specifically chose not to ( would’ve been easy to change that

· FORUM NON CONVENIENS CHECKLIST
· (1) Is there an adequate alternative forum (LOW BAR; hit quickly)

· Can a remedy elsewhere be had at all (even for very small amount) (Piper)
· (2) Sliding scale of deference towards P’s forum choice

· Home state(most weight; Foreign P (forum shop.)(least weight
· D can also try to use FNC for forum shopping reasons (Iragorri)
· Can jurisdiction be established over all parties? (state lack of knowledge about foreign jurisdiction)
· (3a) Private interests
· Availability of evidence/witnesses; Parties amenability to suit in district; Convenience of parties; Ability to get relief
· (3b) Public interests
· Burden on court (choice of law issues) 
· Locals caring about suit (vs. burdens of jury duty)

· Floodgates?

· Other Factors
· Deference should be given to district court’s finding ( Abuse of discretion standard
· If courts can throw suit out on FNC, they can ignore PJ (cuz it’s harder)

· VENUE
· §1391 – General venue statute for fed courts

· Treat each judicial district as a state
· Generally proper where:

· D is subject to PJ (at time of action) 

· Substantial portion of the events that gave rise to case took place

· D’s residence is
· If they’re all from the same state, any district in the state is good
· Exception: venue of an unincorporated association is the residence of the association itself rather than its members
· Transfer provisions

· §1404 – In interest of convenience, district court may transfer venue to another district where venue would otherwise be appropriate

· §1406 – Allows transfer in places where venue was initially inappropriate to a place where venue would be proper
· ( Choice of law is determined by the initial venue, unless initial venue was improper (see §1406)

· Van Dusen, Ferrens
· ERIE CHECKLIST
· (1) Does law/rule conflict w/ state law? Occupy field? (Stewart=yes; Walker=no)
· Yes
· Constitutional/Statute/FCL ( Use fed law (statute=Stewart; Const=Byrd) 
· Federal Rule ( Proceed to REA analysis 
· No ( Proceed to RDA analysis ( if SL not substantive ( follow whatever fed law is on point
· (2) RDA Analysis
· (A) Outcome determinative (York) ( Ex Poste determination
· Substantive or “form and mode” of enforcing rights?

· (B) Twin aims of Erie (Hanna) ( Ex Ante determination
· Discouraging Forum shopping

· Preventing the Inequitable administration of laws
· Don’t want rules applied in fundamentally different ways because you’re across the street in fed court

· (C) Primary conduct (Harlan concurrence in Hanna)

· Affect post-transaction planning actions of parties pre-lawsuit?
· (D) Byrd BALANCING (Byrd)

· Is STATE rule bound up w/ rights and obligations of the parties? 
· Look to leg history ( was procedure include in SL for good reason? 

· Fed interest in using its own system ( wants uniformity
· (E) Gasperini accommodation (O’Connor) DO LAST
· DISCRETION!!

· (3) REA analysis (Hanna if FRCP; Stewart if statute)

·  (A) Statutory test ( Does it abridge, enlarge, modify (AEM) substantive rights?

· Only applies w/ FRCP; Not w/ statutes, etc

· If yes(apply state law; If no, then apply fed rule

· (1) Scalia in Shady Grove/Sibbach(”really regulate procedure”
· Does it regulate “manner and the means by which the litigants’ rights are enforced”

· (2) Stevens in Shady Grove ( Back through RDA (follows Harlan’s lead)
· Case-by-case analysis if law AEM “the state’s substantive rights or remedies”
· (B) Constitutional/valid exercise of congressional power? (Arguably procedural

· If statutory test is passed, this is passed
· ASCERTAINING STATE LAW
· ( Court applies choice of law rule of state where the fed court sit (Klaxon)

· If transferred, choice of law from original venue applies (Van Dusen)

· Can certify by state’s high court, otherwise, figured out like lower court would
· Fed court doesn’t have to apply, but usually does

· POLICY: prevent forum shopping, BUT hurts uniformity across fed. System

· REVERSE ERIE
· ( Fed law in state court ( Fed law applies if it’s important to substantive rights/uniformity

· Dice ( Right to jury too substantial part of FELA to be abridged by state law

· Distinguish from Byrd ( right is bound up in substance of claim itself

· FEDERAL COMMON LAW (FCL)
( Areas involving unique federal interests that are so committed by Constitution and fed laws that sate law is pre-empted by fed law prescribed by courts
(1) Competing theories on when to use federal common law

· Meltzer ( Enclave theory ( Okay to fill in gaps btwn Constitution or fed statutes

· Gaps are areas where fed interest is high enough to justify FC lawmaking

· Fields ( Coextensive Theory ( If Cong. could do it (via Const.) then fed courts can

· Kramer ( Statutory Authorization Theory ( Need legitimacy from a statute that gives guidance to fed courts when fed common lawmaking (NARROWEST)
· Need explicit statute on point, not just if Cong. could’ve or not just gaps

(2) Determining content of federal common law ( Use state law or create fed rule? (Kimbell)
· (A) Need for uniformity across the nation? 

· (B) Application of SL frustrate specific objectives of fed programs?

· (C) Would fed law seriously disrupt commercial relationships based on state law?
· (3) Federal law displaces state law (SL) only when: (Boyle)
· (1) There’s significant conflict btwn fed policy/interest & operation of SL, OR
· (2) Application of SL would frustrate specific objectives of fed legislation

· (4) Military Contractor Defense: Limitations (Boyle)

· If specs don’t describe a specific form or function of equipment, then it’s not protected

· NOTICE PLEADING – R8(a)
· Checklist

· (1) Conley ( Is complaint sufficient to give notice to D of what he has to defend?
· Requires short & plain statement of claim showing P entitled to relief (Dioguardi)
· Are there “no set of facts” that can support the complaint’s claim?

· Other side can say ( Conley no longer sets the minimum standard of adequate pleading that establishes a complaint plausibility ( Instead, we look to ( (
· (2) Iqbal/Twombly conclusory statement (shouldn’t be given presumption of truth)
· Is the claim supported by factual allegations (historical facts) or just legal conclusions? 

· Other side ( ¶ not conclusory because the complaint’s factual allegations lay the foundation to logically infer the statement in ¶X ( (then list those allegations)
· (3) Other Side arguments
· (A) T/I based on specific, complex, far-reaching cases (anti-trust, government)
· (B) Discovery will be inexpensive
· (C) Heightened pleading ( Not fraud/mistake case (Leatherman, Swierkieweicz)

(4) Response 

· (A) Pleading under FRCP is trans-substantive 

· (B) Court has refused to allow size of discovery to be factor in pleading requirements

· (C) Factual specifics T/I require are not the same as heightened pleading (Iqbal)
· (5) Information asymmetry? T/I had public info available
· (6) Pro se complaints should be “liberally construed” (Erickson)

· (7) Complaint doesn’t require “specific facts” (Erickson)

· (8) Make inferences in light most favorable to non-moving party (Am. Nurses)

· If choosing between different interpretations of claim, choose one most beneficial to P
· (9) Discovery inexpensive? 

· If not, it could force D into settlement, since discovery would be so burdensome/expensive

· ( “Although it’s possible, it’s not been shown to be plausible”  R8(a)(2)
· Stevens (Twombly)/Souter (Iqbal) dissent
· Complaint should be looked at as a whole, rather than at individual claims or paragraphs

· Since Souter penned majority in Twombly could use it to say dissent in Iqbal should be followed

( Leatherman - No heightened pleading in civil rights cases
· ( Swierkiewicz – Don’t have to plead prima facie case 
· R9(b) ( Fraud/Mistake: pleading must state with particularity circumstances constituting fraud/mistake ( most susceptible to abusive recharacterization as tort

· Fraud is so multi-faceted, D needs more info for proper notice (Denny)
· Harmonize rule 9 w/ Rule 8 ( Doesn’t require much more than notice (Denny)
· Mental states can be plead generally

· But generally just means at same level as Rule 8 normally (Iqbal)

· Not clear if post Twombly/Iqbal if it’s “particularity” or “plausibility”
· MOTION TO DISMISS -– R12(b)(6)
· R12(b)(6) ( Dismiss for failure to state legally cognizable claim 

· Court must draw all reasonable inferences in light more favorable to P

· Reasons to dismiss a complaint

· (1) Legal ( P failed to set forth any legally cognizable theory of relief

· (2) Incomplete Pleading ( P had burden of pleading no contro. Negligence

· Complaint is dismissed, but w/o prejudice

· (3) Futility ( P fails to allege a particular required element or allegation

· Complaint usually dismissed w/ prejudice
· ( Party that is alleging the improbable has the burden to plead it
· Improbable that D will allege self-defense, for instance, so he has to plead it

· Policy
· Goal of FRCP ( Cases should be decided on their merits
· Two places Twombly/Iqbal make difference: civil rights & employment discrim.

· Pleading cases rationalized as leaving up to district judge

· But many judges HATE discovery

· THE ANSWER -- R8(b)
· ( Only get one shot at the pre-answer motion(Have to put everything in it

· Must include venue or PJ objection at same time as 12(b)(6) motion

· ( D can respond to complaint in 3 ways
· (1) Do nothing

· (2) Answer the complaint ( admit, deny, or deny sufficient knowledge to form belief

· (3) File a pre-answer motion
· R12(b)(6) ( dismiss for failure to state claim

· R12(e) ( motion for a more definite statement (Am. Nurses)

· R8(b)(3) ( General denial allowed only if ALL is denied (including jurisdiction)

· R8(b)(5) ( Deny knowledge or info sufficient to form a belief about truth of allegation
· Pregnant denial ( “I didn’t steal $50,000” ( So you stole $49,000…

· Affirmative Defenses ( Might have to meet Twombly/Iqbal plausibility standard, maybe

· TMac says prob NOT ( R8(a) says “showing” and R8(c) D must “state” affirmative defenses

· THE COUNTERCLAIM -- R13
· R13(a) ( Compulsory ( Arises out of same transaction or occurrence; must raise or lose

· R13(b) ( Permissive ( Anything that’s not compulsory; can raise is this suit or another

· ( Twombly/Iqbal plausibility standard DEFINITELY applies here

· AMENDING THE COMPLAINT -- R15
· R15(a) ( Can amend w/in 21 days of serving pleading; otherwise, need other party or court’s consent(When “justice so requires”
· Treated very liberally ( basically so long as there’s no prejudice to other side

· R15(c) ( Relation back ( Treats certain amendments like they’re filed in initial pleading

· Relates back when party knew or should’ve known action would’ve been brought against it but for mistake of P( R15(c)(1)(C)(ii) and had notice( R15(c)(1)(C)(i) 
· Party should not be prejudiced in having to defend on the merits
· Standard is D’s knowledge of whether there was a mistake (Krupski)

· COURT SPLIT ( John Doe ( P doesn’t know names at time of pleading, but learns later

· SANCTIONS/FRIVOLOUS LITIGATION -- R11
· (1) Did lawyers have objectively reasonable basis for believing client? (Hadges)
· Short amount of time to file/seems like simple situation(OK for level of inquiry 2 be less intensive

· (2) Was party allowed 21 days to amend, withdraw, or justify their mistake? (Hadges)

· Policy ( Don’t want to sanction so as to penalize inventive/novel ways of looking at law

· Also don’t want fee shifting of attorney’s fees (a la 1983 amendment to R11)

· DISCOVERY
· R16 ( Parties are to confer early in case; Judge calls conference to schedule and set major landmarks; Issues will be narrowed, settlement discussed
· R26(b)(1) ( Does discovery request relate to a claim or defense?

· Appear “reasonably calculated to lead to discovery of admissible evidence”?
· R26(f) ( Planning conference where discovery is talked about

· R26(d)(2) (Can use discovery tools in any sequence you want, after R26(f) conference
· R34 ( Request for the production of documents ( Very broadly conceived

· R30 ( Deposition
· R30(b)(6) ( notice deposition to entity—corp, partnership, govt agency
· Responsibility of entity to put forward most appropriate person

· R33 ( Written interrogatory; Can’t have more than 25 w/o consent from other side

· ( Failure to comply can lead a fact to be deemed true/false to punish party not cooperating
· PRIVILEGES AND PROTECTIONS  R26
· Checklist
· (1) RELEVANT under FRCP? ( reasonably calculated to lead to discovery of admissible evidence?

· (2) Attorney Client Privilege (USM)( Waiver? ( Control Group? (Upjohn)
· (3) Attorney Work Product ( Core? (Upjohn) ( Defense? 
· Mention how more is needed for core exception and [ ] hasn’t met that heightened showing
· (4) If disclosed, does Evidence 502 apply? 
· Attorney Client Privilege

· Test (United Shoe Machinery)
· (1) Relate to communication between lawyer, acting as lawyer AND 
· (2) someone who is or is seeking to be a client, that relates to 
· (3) legal advice/services/proceeding AND 
· (4) privilege is claimed and not waived by client  

· Privilege extends to all employees, not just “control group” (Upjohn)
· Privilege is waived if made in presence of strangers (USM)

· Privilege is absolute ( No exception for need and hardship

· Work Product Protection
· Communications, responses and interviews made during course of investigation

· Taken in connection w/ legal advice

· Must be made in contemplation or anticipation of litigation (can be for ANY litigation)
· Exception ( Other party can show (1) Substantial need and (2) Undue hardship
· Core work product ( mental theories; strategic thoughts of lawyer (Upjohn)
· Requires higher standard for exception ( Not been defined by SCOTUS
· Not clear if it’s high hardship/need, or some other standard entirely

· ( Could P obtain through other means? Depose witness himself? (Hickman)

· Fed Rule of Evidence 502
· Waiver has to be intentional

· If only a piece was disclosed, don’t have to waive entire subject matter

· (b) If you accidentally disclose, doesn’t count towards waiver

· (e) protection from waiver ( get agreement re: effect of disclosure as crt. Order
· SETTLEMENT
· P=Probability of success; A=Award to be obtained; C=Costs of litigation

· ( EV for P = P x A – C

· ( EV for D = P x A + C

· Settlement zone is between EV for P and EV for D
· Assumes P & D agree on P/A ( When they don’t (also irrationality) causes suits 
· Priest-Klein Theory – Ds and Ps should win 50/50; holds mostly true

· Can depend on kinds of litigation; depends on insurers 

· Consent decree ( Settlement negotiated by parties; then entered as judgment by court 
· Rule 56(a) ( Court grants SJ if movant show no genuine dispute of material facts
· Inferences must be drawn in light most favorable to non-moving party

· Two paths to summary judgment ( Defines burden of production
· (1) Present affirmative evidence to negate essential element of other side’s claim 
· Foreclose the possibility that there’s a disputed material fact (Adickes)

· Burden on moving party to move forward ( Only if he meets burden does other party have to rebut to defeat SJ

· If there’s still an avenue where other party can prevail, no SJ

· SHOULD BE ARGUED BY NON-MOVING PARTY (for exam) ( “[ ] failed to foreclose the possibility that [ ] didn’t do [ ]”
· (2) MOVING PARTY RESPONDS ( Shows holes in record ( other side hasn’t established an essential element necessary to meet its burden of persuasion at trial (Celotex)
· (3) Burden then moves to other party to rebut
· Summary Judgment Checklist
· (1) Who has the burden of proof at trial? 
· Is D claiming a defense? ( If so, he has burden of proof at trial for that defense
· (2b) Moving party has burden of proof at trial ( Must use Route 1 (Adickes)

· SCOTUS has never said this outright, so it’s not entirely clear 

· (2b) Non-moving party has burden of proof at trial ( Likely use Route 2 (Celotex)

· Need to show BOTH ROUTES no matter what ( then say they’ll take CELOTEX
· (3) Is each element of evidence able to be reducible to admissible evidence? 

· (4) If D uses affirmative defense and P moves for summary judgment on the defense

· Then P could use Route 2 

· (5) Rule 56(d) ( non-movant can’t present facts essential to justify opposition

· Court can deny motion or hold off non-movant has time to present facts

· ( Burden for SJ is same as burden at trial ( Heightened for libel (Anderson/Liberty Lobby)
· ( P must make “plausible” showing; motive should be taken into account (Matsushita)
· Twombly at summary judgment stage

· Range of inferences must be governed by terms of dispute; must be reasonable
· ( Court won’t accept facts directly contradicted by evidence in record (Scott/Harris)

· Will only draw reasonable inferences; “light most favorable” has limits
· Sua Sponte Summary Judgment – R56(f)
· After giving notice & reasonable period of time, court can consider SJ on its own

· Did losing party have opportunity to marshal facts to prove their side?
· [M/m] State courts vary in use of SJ; some use rarely, others frequently

· (SJ standard same as when party seeks to move for judgment as matter of law during trial

· Rule 50 

· Same standard for post-verdict motion for judgment of law notwithstanding jury 

· POLICY: SJ is not violation of 7A because what happens in SJ used to take place during common law pleading—now they’ve just been spread to different functions, such as SJ

· SCOTUS arming trial judges w/ tools to deal w/ litigation crisis

· CLAIM PRECLUSION
· (1) Final judgment? ( Doesn’t have to be full trial; 
· [M/m] Judgment final even if appealed (in most states)—if/until it’s reversed
· (2) On the merits? ( lack of J isn’t merits; 12(b)(6) motion, default judgment usually merits
· (3) Based on the same transaction? (Matthews) ( Common nucleus of operative fact
· Court more hesitant to find same transaction for preclusion than for supp. J
· (4) Claim doesn’t have to have been litigated, only must be compulsory claim

· Applies to counterclaims as well

· (5) Parties must be the same
· Can be in privity ( Interests for purposes of litigation are so closely connected that liability rises and falls together (Mathews)
· ( Preclusion applies even if the first court’s decision was wrongly decided (Moitie)

· Finality that counts, not correctness

· ISSUE PRECLUSION (Collateral Estoppel)     “ASSERT” issue preclusion
· (1) Claim preclusion doesn’t apply --- SAY IT!

· “Not same parties” OR “Not same transaction”
· (2) Define the scope of the issue

· Need to deal w/ Semtek? ( Prior suit: divJ in fed court; current suit: state court? 
· (3) Issue previously fully litigated? (Cromwell)
· Was it foreseeable at time of 1st suit that issue would arise later 

· Would it have been reasonable to produce all available evidence? 

· Was party able to appeal (Rios)

· [M/m] “Actually litigated” is whatever is on the face of the pleading

· [M/m] “Actually litigated” requires a contextual inquiry(look at pleadings, motion practices, SJ(Did trier of fact reach firm conclusion? 

· (4) Necessary to the judgment? (Rios)

· Counterfactual test ( If issue was decided opposite, would it change judgment?  
· (5) Quality of judgment 

· Default judgments ( Could’ve been appealed? Efficiency? Usually not precluded
· Consent decree ( Leans towards preclusion; Likely fought over terms of judgment
· (6) Mutuality ( Are the parties the same? 
· (A) Defensive: D2 uses CE against P1 ( Generally OK (Blonder-Tongue)
· (B) Offensive: P2 using CE against D1 ( All 4 factors must be met (Parklane) (
· (1) Could P have easily joined earlier suit? ( INCONVENIENCE??
· (2) Did D have incentive to fully litigate the first suit?

· (3) Are there any procedural advantages for D in 2nd suit? 

· “Enhanced procedural opportunities” don’t count, i.e. juries

· (4) Were there inconsistent verdicts against D?

· (C) A plaintiff can BENEFIT from preclusion but he can’t be BOUND by it
· ( States must uphold preclusive findings in other state courts when those courts deem the judgment preclusive for all courts

· Full Faith and Credit

· [M/m] Alternative grounds ( courts handle it in different ways

· (1) Neither ground should be preclusive

· (2) Both grounds are preclusive

· (3) Leading ground for issue judgment is precluded, but not others
· Administrative Agencies ( Courts try to figure out how close proceeding was to actual trial
· If proceedings look sufficiently court-like & incentives are correct ( ~ preclusion
· Decisions of state agencies are usually not precluded but fed agencies are

· Virtual representation ( Must be a party in the suit to be bound (not benefited) by it (Martin/Wilks)
· No mandatory intervention for purposes of preclusion

· 6 exceptions (Taylor/Sturgell)
· (1) A nonparty may agree to be bound by a judgment
· (2) Privity may justify preclusion of a nonparty

· (3) Nonparty interests represented by party: class actions, trustees, guardians

· (4) Nonparty who’s assumed control over lawsuit (Montana)

· (5) Nonparty litigated suit via proxy to avoid preclusion

· (6) Special statutory schemes: bankruptcy, other suits brought on behalf of public
Preclusion in fed/state courts
· Fed FQJ suits follow fed preclusion rules

· Fed diversity suits(preclusion rule is determined by the state the fed court sits in (Semtek)

· Exception(If state law is incompatible w/ fed interest, then court might deviate from rule
POLICY: Curry hypo ( P1 -25 lose; P26 wins ( then 27-50 wins ( thus, no ONCE for inconsistent findings—Problem is: what if P1 wins and all other Ps would’ve lost? Never would’ve discovered the inconsistency
· JOINDER
·  (1) FRCP 19 – Mandatory Joinder 

· (A) Is 3rd party indispensible? R19(a)
· (1) Party whom court can’t grant full relief w/o their presence?
· (2) Party whose interest would be impaired or who might cause multiple judgments?
· (B) Is it feasible to join party? R19(a)(1)
· (1) Amenable to process

· (2) Won’t destroy SMJ

· (C) Can suit proceed w/o them? 
· HARLAN in PROVIDENT TRADESMEN
· (1) P’s interest in having a forum ( dismissal could lead to no appropriate forum for suit

· (2) D’s interests ( Avoid multiple litigations; Avoid inconsistent judgments

· (3) Outsider’s interests ( Having voice heard; Worry about having interests affected

· (4) Public interest ( Interest in complete, consistent, efficient resolution of disputes

· Don’t want to litigate in parts, only in wholes, ideally
· RULE 19(b) TEXT ITSELF

· (1) extent a jdgmnt rendered in person's absence might prejudice person/existing parties
· (2) the extent to which any prejudice could be lessened or avoided by:

· (A) protective provisions in the judgment;

· (B) shaping the relief; or

· (C) other measures;

· (3) whether a judgment rendered in the person's absence would be adequate; and

· (4) whether P would have adequate remedy if action were dismissed for nonjoinder.

· (D) Can relief be tailored? See R19(b)(2)(B)
· Giving money instead of injunction to protect stranger’s interest

· Delaying payment in case other claims for the money come in in later suits

· For limited fund only
· ( Following Provident Tradesmen party could argue courts ALWAYS proceed to judgment

· Pimentel makes clear that’s not the case anymore (sovereign immunity)
· ( Does as much to protect parties already in suit as it does to protect those outside of suit
· (2) FRCP 20 – Permissive Joinder ( Common questions of law OR fact; joint OR several
· CLASS CERTIFICATION
· (1) Rule 23(initial) ( (1) Is there identifiable class? (2) Is representative a member of the class? 

· (2) Rule 23(a) – Prerequisites 
· (1) Numerosity ( So many members that joinder is impracticable? (40+ good; <25 bad)
· (2) Commonality ( A sufficient issue (law or fact) in common to bind members?

· Have to ask if there’s a common answer amongst class members (Walmart)
· Need to show not just uniformity of policy, but uniformity of effect
· If the type of relief looks like it’ll be diff for diff class members ( not common
· Might require looking at the underlying merits somewhat to determine

· (3) Typicality ( Rep. party has claims/defenses typical of the class? Relation btwn rep & class

· (4) Adequate Representation ( Will lawyer do decent job? Can named rep. monitor the case?
· (3) Rule 23(b)(1) ( Prejudice Class ( Limited fund ( Mandatory ( Concern re: inconsistent judgments
· Fund must ACTUALLY be limited; shareholders (equity) should be wiped out first (Ortiz)

· Fund should exist “naturally in the ether”; chunks shouldn’t be being removed from it
(4) Rule 23(b)(2) ( Injunctive Class ( Civil Rights ( Mandatory ( Concern re: Diff courts using diff injunctions
· Damages sought can only be incidental (Walmart)

· Shouldn’t require any individual determinations; should be class-wide
· (5) Rule 23(b)(3) ( Damage Class ( Opt-Out ( Primarily seeking damages

· PREDOMINANCE ( Do issues of law/fact predominate over individual concerns?

· SUPERIORITY ( class action is superior to individual action
· Worry about immature suits (Castano)
· MANAGEABILITY ( Difficulty of managing the class action
· ( For Diversity actions ( Only look to named parties and D for determining diversity
· ( If District Court apprvd settlement, should only be overturned if abuse of discretion (Ginsburg Walmart)
· Personal Jurisdiction of Class Actions (Shutts)
· (1) Very low due process concern
· Unnamed Ps bear little burden, since they don’t have to do anything and they get notice
· Unclear if opt-out is required for due process
· Mck says extremely unlikely ( would go against R23(b)(1) & (2)
· (2) Choice of law concerns
· State courts must undertake choice of law analysis rather than just apply their own laws
· Easy to get around by finding no other “meaningful” laws apply
· Or laws can be “chunked” into a number of patterns and be decided more easily
· Settlement Classes R23(e) (Amchem, Ortiz)
· (1) R23(e)(2) – Can judge deem settlement is “fair, reasonable, and adequate”?
· Generally need to be offered notice, right to opt-out (again)
· At court’s discretion
· (2) R23(a) & R23(b) must be satisfied before the R23(e) analysis is taken into account
· Manageability doesn’t have to be taken into account since there’s no trial
· 23(a) and 23(b) are heightened for settlement class certifications
· (3) Indication of collusion between lawyers and Ds ( Reverse Auction? 
· Is settlement a way of getting a good deal for inventory Ps?
· Gets to adequacy of representation ( Lawyers aren’t loyal to WHOLE class (just inventory)
· (4) Should there be subclasses?
· Are there fissures w/in named Ps that would want different things out of settlement? 
· (5) Is a limited fund actually limited? (Ortiz)
· (6) Extra concern here because of the non-adversarial nature of the settlement class
· (7) Concern that lawyers using FRCP in legislative way
· The compensation they’re creating should be legislated by Congress, otherwise against the REA
· (8) Class depletion concern (Ortiz)
· Breyer’s Dissents
· Breyer wants to blend 23(b) and 23(e) taking into account the benefits the settlement would bring when determining if the class should be certified ( shouldn’t be too formalistic
· Individual litigation can be costly, lead to delay, and lead to irrational distribution of compensation

· All humans are different ( there’s always fissures w/in a class ( have to see if they really matter
· Rule 23(b)(3) Text

· (A) members’ interests in individually controlling prosecution or defense of separate actions

· (B) extent & nature of any litigation already begun by/against class members

· (C) Desirability of concentrating litigation of claims in the particular forum

· (D) Difficulties of managing class action ( this is what really drives the analysis

· Efficiency. The burden of litigation on both the parities and the judicial system can at times be great, and so one goal is to resolve controversies in a relatively speedy and cost-effective manner. 
TOPICS: motion to dismiss, issue preclusion, summary judgment, class actions, supplemental jurisdiction
CASES: Twombly, Iqbal; Blonder-Tongue; Matsushita, Scott; Shutts; Gibbs, Allapattah v. Amchem, Ortiz, Pimentel

· Accuracy. While we want litigation disposed of efficiently, we also care that disputes be decided “correctly”  (assuming such a thing exists). If we didn't care about accuracy, we could just flip a coin. 
TOPICS: extensive discovery, appeals, federal jurisdiction for federal questions, mutuality/preclusion
CASES: Conley, Adickes, Doehr et. al., Wilks, Sturgell, Cooper, Am. Nurses / Dioguardi, 

· Repose & Finality. Both the litigants and society want an adjudication that at some point becomes final, without the possibility of appeal or collateral attack. 
TOPICS: res judicata, joinder
CASES: Lacks, Moitie, Mathews v. New York Racing, Provident v. Pennoyer, Wilks, Capron, Cooper

· Adversary System. Best way to “out” the truth is by adversaries fighting before neutral observer, judge as referee rather than inquisitor. 
TOPICS: opportunity to be heard/day in court, federal judges v. state judges, adversarial v. inquisitorial
CASES: Doehr, Fuentes, Mathews v. Eldridge, 

· Judge-Jury Relationship. Judges decide questions of law, juries decide questions of fact. Changing.
TOPICS: summary judgment, plausible pleading
CASES: Matsushita, Scott v. Harris; Twombly, 
· Fairness ( Impartiality & Consistency. Like claims decided alike, treat litigants the same regardless of status. 
TOPICS: Stare Decisis, preclusion v. “gaming table,” sideline-sitters, forum shopping (Erie)
CASES: Walker, Blonder-Tongue, Parklane, v. Taylor, Moitie,

· Access & Opportunity to be Heard. How do we ensure equal access to justice system? In tension with efficiency.
TOPICS: Day in court ideal, notice pleading, pro se litigants v. plausibility, preclusion, virtual representation. CASES: Dioguardi, Erickson, Doehr, Taylor, Wilks
· Federalism. When does the need for uniformity, efficiency, outweigh state’s interest in governing selves?
TOPICS: federal common law, Erie Doctrine, state law in federal courts, federal law in state courts
CASES: Art III §2, Art VI ‘Supremacy,’ REA, RDA, Swift, Clearfield cf. Erie, Klaxon, Semtek

· Tradition v. Adaptation.  Scalia v. Breyer. Should procedure conform to old interpretations, devices? Or change to accommodate new developments in technology, society?
TOPICS: court’s power (Territorial v. “minimum contacts”), AIC, supplemental jurisdiction, jury trials
CASES: Pawloski, Int’l Shoe, Burnham, Shaffer, R23, 1367,  
· McIntyre & Sovereignty. Sovereignty is brought back from Pennoyer and made more important than fairness or reasonableness
· Reason might be the fear of PJ internet that is to come
· Look at Zippo(if a site is interactive and someone buys something from it, then it could submit the seller to jurisdiction anywhere in the US
· But if sovereignty notions regain importance, than the seller might have to purposefully avail itself to a particular forum(specific marketing towards the forum (Asahi plus factors)
· Discussed in Breyer’s concurrence
· Because for a while, PJ was getting to be more and more about reasonableness and fairness
· Note how in  Bauxites it’s about an individual right, rather than a general, sovereign right
· So a re-focus on sovereignty is needed to keep PJ for internet transactions based on those same reasonableness/fairness notions, so that PJ can’t be gotten everywhere for internet transactions
· Pros: allows predictability & consistency(whole point of PJ is to predict where/what liabilities’ll be
· Cons: could allow companies to shirk obligations(Internet works as a place that gives global access and companies might benefit from that while not have to worry about nationwide jurisdiction, which could let them get out of their responsibilities
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