Civ pro outline

Justicability

I.  Policy Considerations 

A) Flood gates:  Keep the amount of cases in a court to a manageable level.  Don’t want courts to become inundated with cases.  Georgia High School v. Waddell:  don’t want courts resources being wasted over high school football disputes.


1)  Georgia High School v. Waddell:  Parents of football players sued 
GHSA for assessing the wrong penalty after being denied relief in the 
GHSA.  The court said among other things that they don’t want to try 
disputes about football because we don’t want frivolous suits in court.

B) Finality:  Courts don’t want to hear cases that have already been given a full fair.  Let people get on with their lives.  Georgia High School v. Waddell:  let the football game end.  


1) The court in GHSA said that finality is important.

C) Alternative Forum:  Is there a different branch of government with authority to hear this case?  


1)  Would this be fair?  The plaintiff in Wadell had the right to a trial 
and appeal under Georgia High School rules and parties intuitively 
agree to be held by GHSA’s decisions.  


2) Does the alternative scheme produce expert understanding?  The 
GHSA had expertise regarding GHS rules.  


3)  Because an alternative forum was found to exist, the Wadell case was 
held not to be a judicial controversy. 

D) Res Judicada:  Has the party already had a full fair hearing on this issue?  


1) In GHSA the parties had a full fair opportunity in the GHSA.  

E) Adversariness:  Are the best parties in court, this is an important decision regarding Stare Decisis.  Don’t want case on the books with out the best parties.  

F) Factual Issues:  Want complete factual record because courts are not good at making decisions before the facts are in.  


1)  Cudahy High Junior Chamber of Commerce v. Quirk:  Because 
nothing had happened yet with fluoridation, there wasn’t a factual 
record to try the case.   The case was about a wager made by Quirk in his 
anti fluoridation brochure that he will give the Jaycee’s 1000 dollars if 
he was misrepresenting his claims that fluoridation can cause big 
health problems.  There was no record.  It is difficult to decide cases in 
an abstract way.


2) Matter of State Industrial Commission:  We want to compel 
legislatures to think about the consequences of laws on real people.  So 
we will only try ripe cases.   This case was brought by a member of the 
state industrial commission to ask about the constitutionality of a 
resolution that had not been enacted.  The court said that they can’t 
answer because there is no case in controversy.

G) Legitimacy of Public Policy:  Courts don’t want to get involved in considering policy matters although they will consider the legal implications of policy that has already been instituted.  Examples:  


1) as a matter of policy  in Ex-cello, the federal court did not want to rule 
on a state ordinance.   Ex-cello was a case in which a manufacturer of 
patented machines for the production of paper milk bottles and a 
manufacturer of paper  milk bottles seek a declaratory judgment that a 
milk ordinance is unconstitutional.  The court held that Ps didn’t suffer 
a direct injury as a result of the enforcement of the milk ordinance.


2) In DeFunis, the court didn’t want to rule on the legitimacy of 
affirmative action.  It wanted to wait to see how the policies were 
turning out.  DeFunis involved a white  male who had sued because he 
claimed the admission committee discriminated against him on the basis 
of race because of a law school affirmative action decision.  By the time 
DeFunis got to the Supreme Court, he was in his final term at law school.


3) Cudahy, fluoridation should be decided by voters not courts.  


4) Orlando v. Laird, don’t want to rule on the legitimacy of the 
executives activities in Vietnam when the legislature appears to have at 
least acquiesced in those activities.

H) Legitimacy of underlying activity:  In Cudahy High, courts do not want to be in the position of enforcing a bet.

I) Redressability:  Courts do not want to rule on a controversy for which they cannot provide a remedy.  

II.  Criteria for Justicability:  

A)  Mootness:  


1) reasons for requirement.  



a) conservation of resources.  Don’t waste resources on a dispute 

whose resolution won’t affect the parties involved.  DeFunis.  It 

no longer affected DeFunis because he was in his last term at law 

school.



b) adeversariness, best plaintiff and best defendant making best 

argument.  Won’t get this result if parties no longer have a 

personal stake in the outcome.  For example the principled 

litigant problem:  A principled litigant can afford to give the 

arguments that she wants the court to decide the case on.  The 

court then doesn’t have all arguments in front of it to choose to 

do what it wants to.



c) redress ability, court can’t affect outcome of dispute if dispute 

is already over.  



d) We want judges to feel like there decisions will affect real 

people.


2) Exceptions:  These come from DeFunis.  



a) capable of repetition but evading review.  Roe v. Wade, by the 

time the case works its way threw the courts the child is born 

every time.  



b) Voluntary cessation:  Bongo drums example.  The defendant 

stops offensive behavior as soon as law suit begins but starts 

again when the suit is over.  If not, the D could frequently 

deprive P of relief.  

B) Political Question:  Courts do not want to resolve disputes properly left to other branches of government.    


1) Test 



a) Is there a judicially manageable standard? 





1.  Orlando said according to the Constitution, Congress 


must authorize war but there was no judicially manageable 


standard to determine if they had done so in Vietnam 


conflict.  (Congress didn’t formally declare war but did 


pass the Tonkin Gulf resolution authorizing money for 


military activities. The war powers act was passed to deal 


with this problem but it may be unconstitutional.  It is 


untested.)   Orlando also dealt with a flood gates problem 


because potentially all draftees could sue under this.  




2.  Baker v. Carr:  Gerrymandering.  There have been many 


challenges to this.  The court usually dismissed them on 


standing.  This case used the equal protection clause, 1 


person 1 vote.  It was a clear standard that had been 


violated.  The court for the 1rst time allowed standing 


because of the standard.




3.  Frothingham used mushy 10th amnd (states rights).  The 


Establishment clause used by Flast is a clear standard the 


courts can apply.  Flast was a suit by federal taxpayers and 


the parents of children in public schools to stop the 


spending of federal funds to finance religious schools.  The 


court held that P did have a direct injury.



b)  Is the court being asked to perform a function that has being 

delegated to a different branch of government?  For examples, in 

Lujan the law in dispute had a citizen standing provision of the 

law allowed Congress to delegate the executives power to enforce 

the law to the judiciary.  Scalia says this is unconstitutional.  It is 

the role of the executive to enforce the law, not the courts.   The 

court redifined the boundary of the citizen suit from prudential 

to constitutional.  The court said that  there is no particularized 

injury in the citizen suit.  The structure of the constitution, 

checks and balances, make it invalid.  (Conservative court)



c):  can the court force another branch of 


government to comply?  Don’t create a situation in which 2 law 

suits are going to happen.  

C) Ripeness:  


1) Is there a crystallized set of facts and a complete record on which to 
adjudicate?  



a) The point of this is to ensure adversaries.  



b) Court is not in the business of going out and determining facts.  



c) Flood gates.


2) Test.  



a) Is there a controversy?  State industrial Commission just an 

advisory opinion no real dispute.  



b) Are the facts crystallized?  



c) Is there an injury?  (The court records and litigants.) 


3) Characteristics of Ripeness.  



a) its a controversy 



b) concreteness 



c) particularity (injury must be particular) 



d) 



e) interests are real and substantial 



f) 



g) touches the legal interests of the parties 



h) facts are crystallized.  Industrial Commission is ripeness.  

These are elements tests.  


4) Declaratory Judgment Acts.  An exception to the crystallized injury 
requirement. 



a) Is there a controversy.  the DJA applies only to controversy.  

In the Industrial Commission this wasn’t there.  



b)Is there a risk of destruction of evidence?  Aetna v. Hayworth.  

If the lawsuit could not have been brought until Edwin died, it 

would bee impossible to prove.  The Statue of Limitations exists so 

the evidence trail would run dry.  The case is only about timing.  

It works in all cases where the facts are crystallized.  This case 

was brought by the insurance CO to determine a factual 


controversy over whether the Haworth’s were defrauding the 

insurance company by claiming that Haworth was permanently 

disabled.  It tested the Declairatory Judgment Act.  

 

c) when you see the DJA, it raises a Justicability red flag because 

the DJA asks the court to think about events in the future rather 

than crystallized injuries.  

D.  Standing.  A search for the best parties.  Are these the right parties to bring the case.  


1) test 



a) is there an injury to the plaintiff in fact.  




1) is the injury concrete and particularized.  Lujan defines 


this as an injury as one that effect the person in an 


individual way.  If everyone is injured the same than 


maybe the political process should resolve the dispute.  





a) ie:  Frothingham.  Take it to the voters.  





b) SCRAP:  The approach was more flexible but 



SCRAP differed from Lujan because in SCRAP the Ps 



had a more particularized injury.  They used the 



parks themselves.  





c) In Lujan the injury wasn’t particularized form 



other citizens, an ecosystem nexus doesn’t work 



because of flood gates.




2) Injury must be actual or imminent.  Example, Ex-Cello, 


the plaintiffs had not been injured, it was conjecture. 



b) There must be a causal connection between the injury and the 

conduct complained of.  




1) the defendants action, not a third party, must have 


caused the injury.  




2) The right person to bring suit is the party to whom 


damage springs directly from the defendant. 



c):  does the court have the power to grant the 



requested relief?  Lujan, even if the secretary had to promulgate 

the regulation, we don’t know that the agencies would have to 

abide by the regulations.  The courts remedy would have been 

ineffective.


2) Rational for standing requirement. 



a) flood gates, otherwise people will sue for remote or potential 

harms.  



b) efficiency 




1) the concreteness test insures that the party before the 


court needs to be before the court.  This conserves the 


courts resources.  




2) This way the plaintiff is enlisting the courts resources 


in examining the record of injury, the court has expertise 


to examine facts that have already happened.  




3) Particularity distinguishes plaintiff’s injury from the 


injuries of others.



c)stare decisis.  If the non-injured party has her day in court 

before the truly injured party the best arguments may not be 

presented.  But stare decisis will govern future decisions when 

the true injured party brings suit.  The court wants the person 

with the greatest motivation.  Direct injury is a proxy of that.  


3) Standing may be more than a prudential consideration per Lujan.  It 
might be constitutionally required by the separation of powers 
doctrine.  



a) This is the first time the Supreme court has raised this, we will 

have to see what happens.  Lujan says that congress, by 


introducing a citizen suit in the statue, was taking away 


enforcement from the executive and giving it to the judiciary. 



b) Lujan says that standing as a doctrine is addressing the role of 

courts in the social order.  (How we decide policy.)   Scalia thinks 

that the courts role should be eliminated.  It is for the political 

process to determine these things.  


4) Courts tend to have a very tight rule of standing when they are asked 
to over turn laws of local democratically elected bodies.



a) overturning laws implicates the courts legitimacy.  


Considerations of federalism and comity make the court hesitant 

to overturn.  



b) In order to avoid making decisions on constitutionality, the 

court may look to whether parties have standing and dismiss on 

those grounds this way they avoid making decisions that question 

their legitimacy.  Example (Ex-Cello).


5) Taxpayer standing. 



a) Test.  Two requirements for tax payer standing from Flast.  Flast 

had standing.  (Flast is from an activist court)




1) The act that the plaintiff as tax payer is challenging 


must be an Article 1 section 8 power.  It must be a direct tax 


and expenditure under article 1, section 8.  Any powers not 


enumerated are reserved for the states.  




2) The plaintiff must show that the act she is challenging 


treads on a specific constitutional limitation except the 


10th amendment.  Without this exception, anyone who 


didn’t like the way their taxes could use could sue.  It is not 


enough to say that congress exceeds its power delegated by 


article 1, section 8.  Anything not to the federal 



government, is state.  



b) Frothingham did not have standing, it held that the plaintiff 

lacks standing to sue because the plaintiff was suing under the 

10th amendment.  Plaintiff’s injury was not direct.   No logical 

nexus between taxpayer standing and the statue enacted.  



c) Valley Forge did not have standing.  The Ps sued to challenge 

the gratis conveyance of surplus US property by the US to a 

religious school.  No nexus and no real injury as a result.  

Civ Pro Outline Part II

Subject Matter Jurisdiction:  The kind of controversy,  

I.  General Principles. 

A) Does the court have power to here this case?


1. Federal courts are courts of limited jurisdiction.  Limited by 

constitution or congress.  State Courts are general jurisdiction and are 
not subject to the same SMJ tests


2.  SMJ relates to separation of powers between branches of 
government and between federal and state government.



a.  It doesn’t relate to the rights of the parties (separates them 

from IPJ).  



b. b/c it doesn’t relate to the rights of the parties, the 


parties can’t consent to SMJ.  It is not waivable.  

B) SMJ can be challenged at any time, even on appeals.  No matter when a decicency in SMJ of  federal court is noticed, the suit must be stopped.  The authority is Rule 12.H3.  The court can bring up SMJ on its own, even if the parties don’t raise it.



a.  On a collateral attack, a judgment rendered by a court that 

didn’t have adjudicatiory SMJ is invalid if:  an abuse of authority, 

infringe on another’s authority,  court lacked knowledge.

C) The party involving federal jurisdiction has the burden to prove SMJ.  

II.  Authority for federal SMJ

A) Constitution, article 3, section 2.  

B) Statutes provisions of 28 USC, 1331, 1332 . . . and others.  Note that the statue may use the same words as the constitution but courts interpret the words differently.  For example, the constitution only requires minimal diversity, on the other hand, 1332 requires maximum diversity.  

III.  Diversity Jurisdiction

A)  Why have it


1. To protect non residence against local prejudice.


2. To encourage foreign investment by providing a forum for 
foreign litigants.

B) Authority for Diversity Jurisdiction  Constitution Article 3, section 2.  Section 1332.  


1.  “Controversies . . . between citizens of different states . . . and 
between a State, or the Citizens thereof, and foreign States, Citizens or 
Subjects.”


2.  The constitutional grant of diversity jurisdiction is permissive rather 
than mandatory.  Congress is free to redraft the federal jurisdiction to 
curtail or abolish diversity.  

C) Requirements for Diversity Jurisdiction


1) diversity of citizens



a) citizens of different states



b) citizens of a states




1) citizens of different states, 




2) citizens of a state and citizen or subjects of a foreign 


state




3)citizens of different States and in which citizens or 


subjects of a foreign state are additional parties.




4) a foreign state, as P and citizens of a State or of different 


States.


2) amount in controversy must exceed $50,000.


Both these requirements limit the number of cases that can get into 
federal court.  

D) Diversity :  What does it mean


1) Section 1332 1A requires maximum diversity.  All plaintiffs must be 
diverse from all defendants (Strawbridge, not a constitutional 
requirement)


2) Constitution requires only minimal diversity.  Only one plaintiff must 
be diverse from one defendant (State Farm v. Tashire)  The court 
interpreted 1335 (interpleader) to require only minimal diversity.   The 
interests in this were not the same as Strawbridge.  We need to structure 
efficient courts.  The interpleader is a very rare occurrence so this 
won’t happen often.   The Case State Farm was about  an Grayhound bus 
collision with a pickup.  The defendants were the bus driver, the truck 
driver, and the owner of the truck all were from Oregon.  Some of the 
P’s were from Oregon.  They were all from the same state.  State Farm 
filed a interpleader so they would only have to pay the money they were 
liable for once.  The court ruled that the interpleader doesn’t require 
max diversity.


3)  What constitutes state citizenship for diversity purposes.



a) for individuals 




1) citizen or permanent resident of the US. 




2) a domiciliary of that state. domicile not residence 


controls.



b) a corporation is a citizen of any state in which it is 


incorporated and of the state where it has a principle place of 

business.  1332 C1.


4) Domicile



a) what constitutes domiciliary.  The last place a person was 

present and formed an intent to remain.  (true, fixed and 


permanent home.)  Voter registration, drivers license indicate 

domicile.




1) State citizenship for diversity purposes has two elements




US citizenship or permanent residence in the US and 


domicile in a state.  



b) rules for domicile 




1) a natural person can have only one domicile at a time 




2) domicile is determined at the beginning of a law 



suit to protect against diversity colusively made or 



destroyed by the parties. The commencement of the action.




3) Non citizens can get into federal court using 




diversity jurisdiction as long as one US citizen is




party to a suit.  





4) US citizens abroad with intent to remain abroad 



have no US domicle status for diversity purposes.  Need an




American state as a domiciliary.  





5) Legal representatives of children, incompetents 



and decedents have the same domicile as the person 



they represent.  This precludes attempts to create or defeat 


diversity by choosing a representative of the desired 


citizenship.




6) Corporations 





a) place of incorporation.  When corporations 



are incorporated in more than one state, they 



are domiciled in all.  





b) Principle place of business.  This can be the 



home office or where the bulk of the 





corporations activity is done.

  



c) Insurance companies.  In direct actions 




against insurance companies regarding the 



policy holder, the insurance company is 




considered to be domiciled in the same state 




as the insured.  This defeats diversity.  




7) unincorporated Associations.  Partnerships.  Trade 



Unions.  Don’t have their own domicile.  You must 



check the domicile of each of their members.  (187 



note 8).  



c) Diversity made colusively.  Section 1359.  




1) Parties can’t create diversity by colusively assign 


claims or adding or dismissing parties.  (Cramer v. 



Caribian Mills page 188 note 9).  




2) Test:  Look at the relationship between the 



parties and the transaction.  Then ask, 





a) was there consideration for the 





transaction?  





b) Is there a valid motive or purpose for the 




transaction other to create diversity? 





c) 1359 is silent on whether diversity can be 



colusively destroyed in order to avoid federal 




jurisdiction.  But, the spirit of 1339 indicates 




that it would be improper.   




3) The court controls the alignment of the parties so to 


properly reflect interests that are genuinely adverse.  



d) Alienate jurisdiction.  Exists were there is a citizen of a state 

on one side and one the other side citizens of foreign countries.  



e) Resident alien: a foreign citizen with residence in a US state is 



deemed to be domiciled there for diversity purposes

E)  Amount in controversy.  


1.)  Claims must exceed 50,000 in order to invoke diversity 
jurisdiction.  Only 500 + dollars for interpleader. 1335.  



a)  Can’t get equitable relief under 1332, must sue 



for money 



b) Congress can raise the amount in controversy 



requirement to limit the number of cases in federal 


court.  


2) Generally, P gets to set the amount of the claim 


without question except in flagrant cases.  Reasons for this are 



a) If the plaintiffs claim is dismissed before trial because of 

failure to meet the amount in controversy requirement it results 

in a denial of P’s right to a trial by jury. Deutsch:   Was about a 

woman who was washing dishes where the sink fell on her left 

foot.  She was injured and used for money she could have made 

had she been able to pursue her career a as beautician.  The court 

said that a complain in good faith has to appear to a legal 


certainty that the claim is really for less than the jurisdictional 

amount to justify the dismissal.



b) Courts would rather run the risk of hearing a case that doesn’t 

belong than risk not heating cases that do belong.  



c)  There are two incentives not to inflate claims 




1) If judgment is less than 50,000 the court may deny costs 


to the plaintiff.  




2) Rule 11 may impose penalties for filing a 




frivolous law suit.  




3) There is a test for dismissal for failure to 




meet the amount of controversy.  





a) it is a legal certainty that the claim 





won’t exceed 50, 000.  This means that 





damages claimed can not as a matter of 




law or by contract exceed 50,000,  





b) when the plaintiffs claim of damages 




is not made in good faith.  Example, 





Duetch.  The Court said it was for a jury 




to decide if P’s earnings should be taken 




into account.  So long as her claims of 





future earnings are made in good faith 




her claims can go to a jury.  





c) If the judgment ends up being under 




50,000 it doesn’t mean that you lose 





SMJ.  However, the court may deny 





costs or impose them on the plaintiff.  




4) Federal court doesn’t lose its competency when it is 


established that P is entitled to less than the requisite 


amount.  The inclination to dismiss is likely to decr4ease as 


the proceedings progress.  




5) Agregation of claims.  





a) A single P can aggregate all claims 





aganst a single d.  





b) A single P can aggregate all her 





claims against several defendants only 




if they arrise from a common nucleous 




of opperative fact.  





c) Two plaintiffs can’t aggregate their 




claims even if they do arrise from a 





CNOF.  





d) If one P has more than 50,000 in 





claims, another P with a claim for less 





than 50,000 against the same defendant 




can not join in the action even if the 





claims arrise from a CNOF.  

F)  When to challenge diversity jurisdiction.  


1) Rule 12 governs dismissal for lack of SMJ.  Failure to meet 
diversity requirements can be challenged at any time under rule 12. H3.  

G) Domestic Relations Exemption from Diversity Jurisdiction.  


1) Article 3, Section 2 doesn’t require any federal jurisdiction in this 
area.  It mearly gives Congress the option to create federal jurisdiction.  
Because congress hasn’t specifically created diversity jurisdiction in 
domestic relations cases, the courts have been able to interpret it as 
being withheld.  



a) There didn’t used to be this problem because married women 

always had the same domicile as their husbands.  As divorce 

becomes more common, divorced women can have their own 

domicile.  It is hard for a married woman to establish.  



b) courts treat claims of a different domicile skeptically when a 

marriage is on going.


2) The domestic relations exemptions relates to conflicts over 
divorce alimony and child custody.   Akenbrant v. Richards was a tort 
action against the father of two children for monetary damages for 
sexual and physical abuse.  The court said there is a domestic relations 
exception to federal jurisdiction but it doesn’t apply to tort damages.  


3) Reasons for the exemption (Akenbrant v. Richards)  



a) state courts have more expertise.  



b) state courts have closer relations with state agencies.  


c)  This is a circular argument.  If federal courts were 


able to here these cases they would have close 



relationships with these agencies also.  


4) Problems with the exemptions.  Diversity Jurisdiction 
allows the 
federal courts to bring to light issues that cross state lines.  ie:  
national problems.  Because of this exemption family matters of 
significance (child napping across state lines) don’t get reviewed by 
the federal courts.  

Questions to answer:  page 182:  what doctrine may alleviate the problems attendant upon strict application of the rule?  What other reasons are there that justify the continued existence of  diversity besides state bias?  When both parities are happy to have the court adjudicate, why should the court raise the issue of submatter adjudicatory power on its own?  

IV.  Federal Question Jurisdiction.  Note no amount in controversy and no citizenship requirement.  

A)  2  basis for federal question jurisdiction.  Constitutional Article 3, Section 2.  Statue:  28 USC 1331.  


1) The interpretation given to the statue has been narrower than that 
given to the Constitutional languages.

B) Rational For federal question jurisdiction.  


1) Federal courts have particular expertise regarding federal 
questions.  


2) Can’t guarantee that states will be sympathetic and uphold federal 
law claims.  Examples:  Civil rights, abortion rights.  


3) Uniformity.  Don’t want different states interpreting federal law 
different from each other or from the federal courts.  


4) Insulation from local pressures.  

C) Test:  Well pleaded Complaint Rule (Mottley).  Why are you pissed?  What authority?  What do you want?


1) Federal question must appear on the face of P’s well pleaded 
complaint.  



a) It is not sufficient if the federal question is part of the defense 

or counterclaim or if it is part of the plaintiff’s response to the 

defendant’s defense.  



b)  Only look at what the complaint says.  The complaint must 

establish either that federal law creates the cause of action or 

that Plaintiff’s right to relieve depends upon the resolution of a 

question of federal law.   (FTB).  FTB v. CLVT is  a suit that alleged 

CLTV had violated California Law by not paying employment 

taxes.  The second cause of action is about a declaratory judgment 

concerning respective legal rights and duties (ERISSA was a 

defense).  The court concluded that in order for a federal question 

to exist, it must be the case that either the federal law creates the 

cause of action or that the P’s right to relief necessarily depends 

on the resolution of a substantial question of federal law.  



c) Mottley is about Ps who wanted to compel performance of a 

contract made between P and D for train passes.   The Mottley’s 

alleged that the act of Congress didn’t forbid the giving of free 

passes to them and if it did it is unconstitutional  The court ruled 

that this was not a federal question because it comes up in the 

defense.


2) The problem in FTB complaint had two causes of action, one under 
state law (Union didn’t pay taxes) and one under a declairatory 
judgment act (Does Errisa enable us to collect state taxes).  Holding:  
Federal cause of action is not on the face of a well pleaded complaint.  
The only real cause of action is the state law claim.  In bringing the 
federal claim, P anticipated the defendant’s defense of its obligations 
under ERRISA.  This is a problematic result.  Some issues are consistently 
written out of federal court review because they almost always come up 
as a matter of defense.  Thus, they can’t appear in the well-pleaded 
complaint.  



a) reasons why it is okay to go to a state court for issues that are 

in a defense.




1) the state court will be disciplined by the SC..




2) A lot of articulation about what the law is. (Uniformity, 


Conserve federal resources).




3) Federal Courts keep some of the cases, this creates a lot 


of federal law to give states to follow.


3)  Can not use the declairitory judgment act to get into federal court if 
you could not have gotten in otherwise.  



a) The purpose of the Declairitory judgment act is just to speed up 

the lawsuit.  It is procedural only.  (Skelly Oil).  If but for the 

availabilty of the declaratory judgment act, the federal claim 

would arise only as a defense to a state crated action, jurisdiction 

is lacking.



b) The declairitory judgment act was not intended to expand 

federal question jurisdiction 



c) test for when you can use the declairatory judgment act.  




1) If the party brings the declairitory judgment looks at 


what the non-execellerated lawsuit would look like.  




2) If there is a federal question on the face of the well 


pleaded complaint then there is federal question 



jurisdiction.  The case can’t go to federal court unless could 


have gone there without a declairatory judgment action.  


4)  It is efficient to test for federal question jurisdiction at the beginning 
of a lawsuit.  However, the parties or the court can challenge at any 
time under rule 12H3.  


5) Policy reasons for the well pleaded complaint rule.  



a) Parties autonomy, we don’t want to allow one party to shape 

the other’s case.  



b) flood gates - resource allocation.  


6) Removal.  The well pleaded complaint rule applies to removal 

jurisdiction.  So, the defendant seeking to remove under section 1441,the 
defendant can only do so if the plaintiff could have brought the case in 
federal court originally.  

D) Implied Right of action.  Even though a statue or constitutional provision does not state that there is a means of redress, you may be able to imply one.  (Bivins v. 6 unknown federal agents)  


1) Test, Court v. Ash 391 note 9.  



a) Is the statue specifically enacted to protect people such as the 

plaintiff?  



b)  Was there legislative intent to create a private right of action?  

c) Is it consistent with the legislative scheme?  e.g.:  Is there an 

administrative agency to deal with the problem?  



d)  Is it the type of thing traditionally reserved for the states or is 

it an area of federal concern?  



2) Questions about implied rights of action are federal questions and 
courts have SMJ (Duke power, Bevies).  



a) In Bell v. Hood, D’s were imprisoned and searched by FBI 

agents in violation of their constitutional rights under the 4th 

and 5th amendments.  SC said that they seek recovery squarely 

on the ground that respondents violated the 4th and 5th 


amendments, must look to the way the complain is drawn to see if 

it is drawn so as to claim a right to recover under the 


Constitution and laws of the US.  


3) A case may have SMJ even if it is invalid on the merits, it is then a 
failure to state a claim on which relief may be granted not lack of 
subject matter jurisdiction.


Rule 12 B6 (defense), failure to state a claim upon which relieve can 
be granted, must be used before a trial is over, as soon as the trial is 
over, you lose it, 12H2.  (time frame).  If the defendant does not say 
before the trial is over, that plaintiff’s claim fails the Court Ash test, 
defendant loses her right to bring up this objection on appeal.  But, if a 
defendant wins on a 12B6 motion that does not mean there is no federal 
question jurisdiction.  Just because plaintiff does not have an implied 
right of action does not mean there is no federal question.  The federal 
question is “Is there an implied right of action?”  There is SMJ to decide 
if there is an implied right of action.  If the case is dismissed, the 
answer is no (Duke Power:  The federal court has a right to answer).  


4)  Merril Dow v. Thompson. (McTavish)  P brought state tort claims and 
said the plaintiff violated the FFDCA.  D tried to remove on the basis of a 
federal question, is there an implied right of action, under FFDCA and 
then moved to dismiss under 12B6.  The issue was can the defendant 
remove to federal court to ask if there is an implied right of action even 
where the plaintiff hasn’t asserted one.   Resolution of the issue should 
have involved whether the D could recharaterize the plaintiff’s 
complaint as one attempting to have an implied a private right of action 
under the FFDCA.  The rational for not allowing Merril Dow to remove is 
party autonomy.  Don’t want to allow Merril Dow put words in P’s mouth 
by reading a cause of action into her complaint.  The court ducked the 
recharacterization issue, instead, the court said, even if Merrill Dow is 
allowed to remove, the case is going to end up in state court anyway.  
The court then remanded it back to state court.  



a) Adjudication that requires interpretation of a federal 


law is not sufficient. 



b) if congress decides that there is no private right of action, 

then there is no federal question jurisdiction.

V.  Supplemental Jurisdiction:  Ancillary was diversity before codification and Pendant was federal question.  

A. Basis 


1) Article 3 Constitution 


2) 28 USC section 1367.  Enacted as a response to Finley.  

B. Rational 


1) Efficiency 


2) fairness to parties 



a) it allows parties to litigate all claims together.  



b) Prevents Defendant’s from escaping liability.  Which may 

happen if claims are tried separately (Sinclair v. Sonoform).  In 

state court, D1 says, D2 did it.  Jury says D1 didn’t do it.  In federal 

court, D2 says, D1 did it.  Jury says D2 didn’t do it.  If you try both 

in one place, Jury might find someone negligent.  Sinclair v. 

Sonoform was a suit against the manufacturers of defective vests 

and the crew.  The court decided that these issues came up under 

CNOF.


3) However, must balance efficiency and fairness with goal of having 
court with the most expertise hear the case.  

C) Adding claims, adding a state claim to a federal claim pursuant to 1367.  


1) Test:  Gibbs.  



a) claims must come under CNOF.  



b) determining if there is CNOF.  




1) Look at evidence required to prove if there is a federal 


claim and state claim.  They must be similar, e.g. Do you 


need the same witnesses.  




2) Look at P’s motivation for bringing the action, are they 


the same for state and federal court.  




3) Look at the effect on the jury, will it be helpful or 


confusing for them to hear the cases together.  




4) Consider the state and federal issues.  Will they clash if 


tried together?  Is it a novel issue of state law that the state 


is better equipped to handle than the federal court.  




5) Is the plaintiff just trying to get into federal court?  i.e.:  


The federal claim is not in good faith.  


2)  Once supplemental jurisdiction is established the P and the D can pend 
claims against each other arising from CNOF.  


3) Gibbs said let the parities throw it all in and we will decide what to do 
with it.  Tell us all the claims then we will think of a way to try it.  
United Mine Workers of America v. Gibbs was  a suit by Gibbs alleging 
that UMW had violated a federal act by pressuring Grundy to fire him 
and other companies to stop doing business with him.  His claim was also 
based on a Tenn. law.  The court held that the federal court does have 
jurisdiction in cases in which the state and federal claims arise from the 
same nucleus of operative facts.  
D) Adding Parties 


1) 1367 applies when P sues one D for state claims and another D for a 
federal claim under CNOF.  (Sinclair) 


 2) You can pend parties if:  



a) Court has federal question jurisdiction over one of the claims 

(b) claim against additional party arises under cnof.


3) 1367



(b) says no supplemental jurisdiction in diversity, i.e. you can’t 

pend a party to get into federal court on the basis of diversity -- 

not even if there is cnof. 




1) You can’t do indirectly what you can’t do directly.  A 


problem only arises when a P tries to add a party from 


her own home state.  




2) Maximum diversity still holds.  



(c) Cant add claims made by a P against 3rd party D’s, claims by a 

P against a person who is to be joined if feasible, claims by a P 

against multiple Ds and claims by would be intervenors who want 

to enter on the P size of the suit.  What does this mean?

4) 1367 (c) judge still has discretion to throw out supplemental claim if 



(a) one of the parties or claims represents something uniquely of 

state concern 



(b) state party or claim totally dominates the federal claim (in 

terms of proof, scope of issues raised, or comprehensiveness of 

remedy sought) 



(c) court dismisses the federal claim and all that is left is the state 

claim.  the judge has the option to throw the claim back to state -- 

it depends how far along the state claim is 



(d) another compelling reason 


5) Section 1367(d) the state statute of limitations tolls while the case is 
being heard in federal court.  if the state claims are kicked back to the 
state court, plaintiff gets the remainder of the statute of limitations plus 
30 days -- rationale is the whole point of 1367 is efficiency -- this would 
be undercut if to avoid tolling plaintiff had to file state and federal 
claims simultaneously.

VI.  Protective Jurisdiction

A. Congress can provide a federal forum for what would otherwise be a state claim.  


1.  this occurs when congress is concerned with a particular class of 
litigants rather than substantive law.  


2.  certain classes of litigants won’t meet diversity requirements and 
congress doesn’t wish to pass substantive laws regarding them, so 
instead it creates protective jurisdiction.  (Red Cross, note case)


3.  Issue -- did congress really intend to create federal jurisdiction for 
such a class of organization?



a) this is controversial -- many think protective jurisdiction 

should not exist because if the national interest in something is 

really great then congress will create substantive law regarding 

that interest.



b) if congress does not create substantive law how can it then 

create jurisdiction?  answer -- congress has power from Article 

VII. Removal Jurisdiction

A. There is no explicit constitutional mandate for removal.  It is completely statutory.  28 U.S.C. Section 1441

B.  Defendant has power to remove to federal court only when claim could have been brought there originally by plaintiff.  Section 1441(a)


1.  If the claim could have been brought in federal court under 1331, the 
federal question must still appear on the face of plaintiff’s well-pleaded 
complaint.  


2.  Diversity



a) defendants who are served in the state (where they are 


domiciled) cannot remove the case to federal court, if diversity is 

the basis for removal. If there are multiple defendants, if any 

defendant resides in the state.  



b) hypothetical examples --




1.  NY v. NJ in NJ.  D can’t remove




2.  NY v. NJ in NJ.  D can remove




3.  But:  NY v. NJ +NY in NY D can’t remove (i.e. P adds a NY 


party to defeat removal on grounds of diversity 1441b.



c) P can never remove.  Shamrock Oil.  1441 only applies to D.  

Shamrock was a case in which P tried to remove when confronted 

by a counterclaim but was not allowed to.  



d) Multiple Claims.  What if D faces multiple claims and only one 

could have been brought in federal court?




1.  If claims arises under CNOF, D can remove, it could have 


been brought there originally under 1367 a 1441 a.




2.  If P joins a state claim with a separate and independent 


FQ claim, not from CNOF, D can still remove the entire case 


to federal court 1441 c.  1441 C never apples to diversity.  It 


never applies to diversity because you can’t pend claims in 


diversity 1367b -- no supplemental jurisdiction in 



diversity.   Even if claims are CNOF.  



a. Rationale of 1441 C:  Prevents P from bringing state claims 

against different parties not from CNOF in order to defeat D’s 

right to remove.



b.  Though 1441 c protects D’s right to remove (even where P tries 

to end run that right by adding a non cnof state claim against 

some other party, there is some question about whether 1441 c is 

constitutional.  Because it allows “separate and independent 

claims” question arises as to whether it is part of some 


controversy.  



c.  1441 c gives judge discretion to remand all matters in which 

state law predominates to state court.  It is a 1367 c analog.  

D.  Multiple Parties.  



1.  Hypo.  P v. D (federal claim) + C (state claim) in state court. B 

can move whole case, including action against C into federal ct.  



2.  Recall P can’t add parties in diversity.  Must have a federal 

claim.  




a. Fairness to B.  Why should D not be able to remove if D’s 


case can heart in federal court, merely because P also 


sued C.




b.  Fairness to A.  IF the whole case, including suit against C, 


were not removed, A would have to finance 2 trials and 


risk losing on both claims.  This is the sinclair problem.

E. 1441 is an exception to the general rule of party autonomy, that P gets to choose the cts in which she brings her action.

F.  Anomaly:  Using the same test for original and removal jurisdiction creates the case that where there is no diversity “a D can remove a case where the P relies on federal law for her claim, though the P is perfectly willing to entrust her federal claim to a state court, but neither party can take the case to federal court where the defendant sets up federal law as a defense to a non federal claim by P.

Adjudicatory Authority:  Parties

A.  Two Kinds of Jurisdiction:  Courts must have jurisdiction over arties as well as the subject matter.  

B.  Requirements for jurisdiction ober the parties:

1. Court must have power to act to subject a party to personal liability.  This is a substantive dure process requirement.  


2.  Defenant must be given adequate notice of the action and an opportunity to be heard.  This is a requirement of proccedural due process.  



a.  Notice serves two purposes:  

c.  Three kinds of jurisdiction over the parties.


1. In personam:  In personam juridsdiction, gives the court power to issue a judgment against her personally.  The judgment can then be sued upon in other states and all of her assets may be sized to satisfy the judgment. You must show a person is present or has domicile.  


2.  In rem jurisdition:  Jurisdiction over a thing.  It gives the court power to adjudicate a claim made about a piece of property or about a status.  The state has the powere over the land by attaching notice to the land that the law suit is pending.  D is only vulnerable to teh amount of the land.  All you can get is the value of the land.  



a.  If D own’s land it is probably that they will see it often enough to get notice.



b.  The state has a strong interest in the land within a state.  



c.  Status Jurisdiction:  Jurisdiction to do a divorce without both parties ther, eliminates limbo.  Determines the rights of a person who isn’t there.  


3.  Quasi in rem type 2 jurisdiction.  The action is begun by seizing property owened by attachment or a debt owed to garnishment the D within the forum state.  The action isn’t really about the thing seized, it is a pretext for the court to decide the case without having jurisdiction over the Ds person.  Any judgment affects only the property seized and the judgment can’t be sued upon in any other court.  



a.  There could be a short fall betwen the amount of debt and value of land.  

Jurisdiction over Individuals

A.  Individual’s presence.  Jurisdiction may be exercised over an individual by virtue of her presence in the forum state.


1.  Originally, presence within the state was the chief if not sole basis 
for personal jurisdiction.  



a.  Penoyer v. Neff.   




1.  A collateral attack for a judgment made against Neff 


when he wasn’t in the state to Mitchell.  Mitchell sold 


Neff’s land to Pennoyer for the money for judgment.  Neff 


sues for land.  The origonal suit wasn’t valid.  




2.  Pennoyer held that the state’s power only extends to its 


borders.



b.  Notice provides for notice of suit and demonstrates that a 

person is in the state.  


2.  Presence is still enough.  It is one of many wasys to get jurisdiction.   
So long as the D voluntarily travels to the forum state, and is servced 
while present there, the state will have jurisdiction in almost all 
instances.  


3.  We allow collateral attacks for IPJ because of concerns about D.  



a.  A harassment opportunity if we allow P to sue wherever she 

wasnts.



b.  D would have to travel to other states, import witnesses, hire 

lawyers, laws in other states are forign.



c. P’s have a lot of rights.  We want Ds to have a home court adv.  



d.  Only way to insue that D has rights. 



e.  Soverignty of states.  


4.  Sercice on an airplane flying over the forum state has been held 
valid on the theory that persons in the plane were “presnet in” that 
state.  This is transient jurisdiction.   Grace v. MacArthor


5.  The legal process doens’t run to a non resident who comes to the state 
for the sole purpose of attending litiagation. Public policy is that suitors 
and witness should be able to appear voluntarily in court without the 
fear of being sued.  Cooper v. Wyman.


6.  A P subjects herself to the personam adjudicatory power of the court 
in which she bvrings her action.  Adam v. Sanger:  D brought a counter 
claim against P.  Judgmentwas rendered for the counterclaim for the D.  
The D sued to enforce the judment.  The SC said that P having by her 
voluntary act in demanding justice from D, submitted herself to the 
jurisdiction of the court.


7.  Can’t fraudulantly induce someone into presense jurisdiction.  
Whyman v. Newhouse.  (Woman who sued man for money loaned and 
seduction under the promise of marriage lied to get her lover to come 
into Florida).


8.  Special Appearance:  Used to come into the state to advise the court 
about the lack of IPJ over them.  It allows D to protest jurisdiction.  States 
don’t have to allow this, it is a statutory provision.  If you go into court 
without making a special appearance, you can’t argue about personal 
jurisdiction.  Must inform the courts prior to your arrival that you plan 
to do this.  



a.  Harkness v. Hyde:  P going to court to protest PJ because he 

lives on an Indian Reservation doesn’t subject him to the courts 

PJ.  



b.  York v. Texas:  SC said it was okay if states didn’t allow a 

special appearance.  

Long Arm Statues:  When due process requirements are safisfies, a D may not be served outside of the forum stae unless the forum state has enacted a statue authorizing out of state service under certain circumstances.  Such a statue allowing the courts of a state to obtain jurisdiction  ober D on the basis of domiceile there, ownership of property, commition of a tortious act inside the state, ect.
B. Domicile:  Jurisdiction may be exercised over an individual who is domiciled in the forum state, even when she is temporarily avbsent from the state.  


1.  Miliken:  Meyer was domiciled in Wy and was served in Co. pursuant 
to a Wy. statue allowing out of stae service on a resident D who has 
attempted to escape creditors or avoid being served with process.  This 
was enough but it is necessary to serve in a  way “reasonably calculated 
to give him actual notice of the procedddings and an opportunity to be 
heard.  The reason for this is that you reap the advantages of the state 
and it isn’t inconvient.  


2.  Domicile = current dwelling place + intent to remain indefinitely



a.  Intent is determined by a number of factors, if a person is 

registered to vote, left property behind, where she works, 


whether her family has moved.



b.  A person is domiciled where she has a current dwelling placy 

only if she has the intention to remain ther indefinitly.  If not, 

prior residence counts.  This can produce the anomaly that a 

person is treated as domiciled in a place that she no longer 

resides or intends to return.  


3.  Need a statue

C. Residence:  Juridsiction based on residence is unsure.  It depends on factors such as how much do you live there?  Do you reap benifits from the state?

D.  Citizenship.  This is less likely than residence but when the interests of the country are high enough jurisdiction may be granted

  
1.  Blackmer v. U.S.:  After the teapot Dome scandal, a US citizen fled to 
France.  He wouldn’t be a witness.  The government fined him for not 
appearing in court.  The basis for juisdiction was citizenship.  This was 
enough to have juridiction.  This was a federal criminal case.  It is very 
narrow.  

E.  Consent:  Jurisdiction over a pary can be exercised by virute of her consent, even if there are no contacts whatsoever with the forum state.  


1.  Consent by falling an action.  A counter claim is consent Adam v. 
Saenger.


2.  Consent before claim arises.  A party may agree to submit to the 
jurisdiction of a court even becore any cause of action has arison.  



a.  National Equipment Tental v. Szukhent:  Ds were Michigan 

farmers who signed a rental equipment leasing contract with a 

farm equipment company.  The contract stated that the Ds agreed 

to designate a third person to revieve proscess for them in NY  

The court said that Ds consented.   This is a way of having cheaper 

equiptment.  




1.  Why its okay.  Court isn’t worrried about convienence 


because they agreed to do it and it was a good contract.  




2.  Why it maight ve a problem.  The contract didn’t say in 


large letters you will be sued in NY.  



b.  Consent to Exclusive forum clauses.  Carnival Cruise Lines v. 

Shute:  Tickets in which Ps purchases had an exclusive forum 

clause.  It was enfocable.  The court wants to protect residents and 

interstae commerce.  The Ps consented when there is no hassle.  

It creates cheaper goods.  It allows people to take any cruise they 

like.  It allows the cruise line to conform their conduct to one way 

of doing things.  



c.  Can even consent to forign courts.  Bremen v. Zapata:  US 

company designated England ads their forum.  None were 


English.  SC said this is okay because we want commenrce to go 

forward.  Designate a forum that both parties trust.  England 

agreed to boost the lawyer business.  



d.  If one state has ober protective jurisdiction, (FL gets tough on 

turists) peoplke will stop going. There will be a balance of people 

who go to that state. 


3.  Cognovit:  A party may agree to submit to the jurisdiction of a court 
in advance of a cause of action, she may even agree to waive her right 
to notice and appearance, and to allow a judgment to be entered aginst 
her by consent.  Many state say these are illegal.  




a.  Cognivote notes are okay because of contract law.  D. H. 


Overer v. Frick.




b.  The use is limited vecasue you can’t earn less than 


10,000 to apply

F.  Implied Consent:  Non resident motorist statues:  Many states have statues allowing their corts to exersive jurisdiction over non resident moterists who have been inbolbed in accidents in the state.  


1.  A legal fiction of of consent.  You don’t know that you have 
consented.  


2.  Mass had jurisdiction over anyone who operated a motor vehicle 
within the stae, on the gorunds that such a peson could be said to have 
implied consent to jusisdiction of act opperating the vehicle.  Hess v. 
Pawloski.



a.  Staes have the right to require entering non resident motorist 

to appoint an instate agent to recieve process served against 

them.



b.  The state has a right to excluse those who refuse to appoint.



c.  Therefore the state may infer that those hwo drive into the 

state wtihoug being forced to appoint agents would have done so 

if they had been forced.  


3.  Service on State officials:  Most of the non resident motorist statues 
provide for in state service on a designated state official and registered 
mail for the defendant herself. 


4.  Need Actual Notice for implied consent:  In Wuchter v. Pissutti:  the 
state notice statue didn’t provide for actual maild notice on the D, but 
merely for constructive service on a state officieal.  The Supreme Court 
held athat this statue was invalid, even thoughy in the case the state 
official mailed a copy of the summorns to the D on his own initiative.  
Actual notice is different:  Thats why NER didn’t have to get notice).  

G.  Choice of Law rules might be a workable alternative.


1.  There are a number of alternative rules to use:  



a.  Suing in one state and using the law of another



b.  Lex Fori:  The law of the forum



c.  The Law of the place of the wrong.


2.  Why would this be a good idea?



a.  It takes care of the convienence of the convience factor and 

then apply the other states law.  



b.  President isn’t a problem, CA won’t be bound by NE 


interpretation.



c.  Figuiring out the other states law isn’t a problem, we have 

lexis nexis.



d.  There could be a capasity for certification to another court.  



e.  Supreme Court has review:  Full faith and credit from one state 

to another.  An constitutional question exists.  



f.  State with primary control could apply the law that seems to 

govern.



g.  Choice of law clauses are good because companies want to 

conform to some  law.  Bremmon v. Zappata


3.  Why this would be a bad idea.



a.  Soveignty issues.  It might be difficult to determine which 

state’s law governs.  

H.  Tortious acts in state:  Long arm statues permit jurisdiction.  

Corporations

A.  Implied Consent Doesn’t work for Corporations.  Consent by presense int he stae:  The mere consent to do buisness transactions in a state by non resident natural persons doesn’t imply consent to be vound by the process of its courts.  The importance of interstate commerce and freedom to travel is too high.  Flexner v. Farson.

ADUDICATORY AUTHORITY:  PARTIES, PERSONS.

Traditional Notions :  of fair play and sub justice

I.  Procedural Matters

A.  IPJ MUST be established at the beginning of a lawsuit it won’t change if a party moves at the middle of the trial.

B. 12B2 governs dismissal for lack of IPJ.  This rule is use it or lose it.  If you don’t challenge IPJ at the beginning of a lawsuit, You are deemed to consent to it.  

II.  Basis for IPJ:  Most important single issue is inconvenience to D.  This must be balanced against a number of other factors:  

A.  After Shaffer (Grayhound Case) any exercise of jurisdiction over persons or things must satisfy due process.  I.e.:  Traditional Notions.  Basic issue here is was there a volitional contact, indicating purposeful availment of the forum and therefor a reciprocal relationship with that forum.  

B.  Assessing validity of an assertion of IPJ is a two step process.


1.  Ask whether the forum states long arm statue covers the activity in 
question.  Many states statue simply allow any exercise of IPJ that is 
consistent with the constitution.  The problem with this is that if the 
statue isn’t more specific than the states interests may not be considered 
when determining minimum contacts.  For example, In Shaffer, the DE 
long arm statue didn’t specifically provide for jurisdiction over 
directors of a DE corporation.  So there was no jurisdiction.



a.  Examples of Long arm Statues




1.  IL:  Covers transaction of any business within the state, 


commission of a tortius act within the state, ownership use 


or possesion of real estate,  Making a contract or promise 


within the state, Insuraning a person within the 



state, with respect to divorce and separation, having a 


matrimonial domicile.





a.  Claims based on the ownership of property 



within the state.  Dubin v. Philly:  The court said the 



this was okay because it was purposeful availment, 



benefits, foreseeable, sovereignty issues.  




2.  RI:  Every that is not unconstitutional is covered.




3.  NY:  Transacts any buisness within the stae or contracts 


anywere to supply goods, commits a tort except defamation,  


owns uses or possesses any real properyt situated within 


the state, separation or divorce if NY was the matrimonial 


domicele of the parties before separation.  





a.  Note on defimation:  NY included the exclusion to 



maximize media wealth.  At one time the legislature 



might have thought that the 1rs amendment issues 



require additional contacts.  Caulder v. Jones:  SC said 



the substantive law of lible protect the media.  One is 



still liable,  The 1rst amendment doen’t dictate a 



more expansive contact between D and the forum 



state.  The same standard applies.  





b.  NY has a more limited long arm statue.  Some 



states don’t see broad jurisdiction as great.  They 



want to keep frivoulus lawsits out and increase 



buisness.




4.  Uniform interstae and international procedure act:  


Same as ill except that it covers out of stae torts with in 


state consequences.  


2.  Is the long arm statue constitutional.  Does it satisfy the due process 
clause.  

C.  Presence.    


1.  The state has power to exercise jurisdiction over persons present 
within its territory whether permanently or temporarily at the 
beginning of the lawsuit.    2nd restatement page 225.  Presence is 
proven by service of process within the forum state, which provides D 
with notice and proves her presence at the biggining of a lawsuit.  
Pennoyer v. Neff is the originalbasis.  


2.  The most extreme extenuation of this doctrine was Grace v. 
McAurhtor.  Presence in a plane flying over AK was enough to establish 
presence in AK.


3.  After Shaffer, does presence jurisdiction satisfy due process?


In Burnmam, Scalia says yes.  Presence is a traditional basis for 
jurisdiction and therefore satisfies traditional notions.  Transient 
presence, brief presence, the opinion treated the D’s presence as if it 
were transient.  So it seems okay.  However, we might distinguish the 
facts of Burnham by saying that presence in that case was really more 
than just transient.   (Burnham involved a father who went to visit his 
children in CA  and was served with divorce papers.  His only ocntracts 
with the state were a few short visits ther for business and a few visits 
with his children)


4.  Exceptions:



a.  Testifying at one lawsuit doesn’t give the forum state IPJ over 

you in an unrelated lawsuit.  The policy rational is that we want 

to encourage witnesses to appear at trials.  Cooper v. Wyman.  



b.  Fraudulent incitement is not a basis for IPJ.  Wyman v. 


Newhouse.



c.  Jurisdiction over the president of a corporation doesn’t imply 

jurisdiction over the corporation.  Riverside v. Menefy.  IPJ based 

on acts of the president it invalid.  It doens’t create power over a 

coprpration.  It is an imposition on the president.  EEverywhere 

she goes, she would have to take the corporation wiht her.  IT is 

not fair that shareholders be dependant on personal decisions of 

the president.  

D.  Appearance


1.  If you appear before a forum and voluntarily submit to jurisdiction 
in a lawsuit then the state has IPJ over you for all matters relating to 
that suit.  Adam v. Sanger.  If you sue, then the court has IPJ over you 
with respect to the D’s counter claim.  


2.  Exceptions:  The federal government and some states allow for a 
special appearance solely to contest IPJ.  



a.  In some jurisdiction if you lose on special appearance you may 

defend on the merits and latter appeal on the IPJ determination.  



b.  Some jurisdictions don’t allow for appeal of this determination.  

So if you lose, you must choose to default or to argue on the merits 

and be bound by the determination.  



c.  If you make a special appearance, you must allow for limited 

discover regarding the issue of IPJ.  Or the defense of no IPJ will 

be deemed waived.  Page 267 note 2.  



d.  If no special appearance is allowed then if you appear, you are 

subject to IPJ.  Therefore, your only options in such a case are to 

litigate on the merits or default and then collateral attack.  

Problem, if you lose on the collateral attack you won’t have the 

opportunity to defend on the merits.  

E.  Domicile:  The last place an individual was present and formed an intent to remain.  For corporations this will be the state of incorporation.  


1.  If a D’s domicile is within the state then service of process in the 
domicile is enough to establish IPJ even if D isn’t there at the time.  
Millekin v. Myer.  (Meyer was somiciled in Wy and served in CO 
pursuant to Wy long arem statue to serve those avoiding service.) 
Service  by publication.)  Court noted that the D still had to be served out 
of state in a way theat reasonably calculated to give him actual notice of 
the proceedings and an opportunity to be heard. 


2.  policy rational:



a.  Not a big burden on D to defend in his own domicile.



b.  reciprocal relationship.  D derives benefits from living in a 

forum  state.  They have a reciprocal obligation and are subject to 

suit there.



c.  State sovereignty.  A state has the right to regulate the 


behavior of its own domicilaries.  


3.  Validity following Shaffer:  Domicile indicates an individuals intent, 
therefore it indicates purposeful availment of the forum.  You are 
pretty likely to have minimum contacts with the place you are 
domiciled.  To confirm this you may want to do a min. contacts 
evaluation on an exam.  Additionally, domicile is just as traditional as 
presence.  However, Shaffer may imply that  the D’s mere domicile is 
not always enough.  Following Burnham, domicile based IPJ should be 
okay.  

F.  Residence:  If you are not present this is iffy.  A looser ground thatn domicile because a person may have many residences


1.  Why it should be enough



a.  You reap a lot of benifits from the state (plice, fire, streets)



b.  It is not inconvienent



c.  You are not being hasseled.


2.  Why it shouldn’t be enough



a.  Possible to have many residences



b.  It would depend on how often you lived there and other 

factors.

G.  Citizenship:  Very Weak.


1.  Blackmer v. US:  Teapot dome scandal, a US citizen fled to France.  
Would not be a witness.  THe government fined him.  The basis for IPJ 
was citizenship.  This was  a criminal case in federal court.  Don’t take it 
too seriously.  It stands for the proposition that sometimes there is a 
strong enough interest to force a witness to come to court.  

H.  Consent Jurisdiction.  


1. Forerunner was constructive presence.  The party can appoint an 
agent to accept service of process within a state and will then be subject 
to IPJ there.  However, notification is probably required in order for 
due process to be satisfied.  (Statue:  must be notification, contract: 
Szuhkent there was no notice required.)  The SC is not wored about 
incovenence because.  (National Equipment Rental v. Szukhent:  
Michigan farmers who signed a rental equipment leasing contract with 
a farm equipment company.  The contract allowed a third person to 
receive process for them in NY should a suit arise.)



a.  The parties agreed



b.  It was a good contract



c.  Some policy problems may be the contract didn’t say in large 

letters, you will be sued in NY.  


2.  Consent Jurisdiction:  Parties may make consent by contract to IPJ 
within a given forum.  



a.  We know this is okay after Shaffer because carnival came 

after Shaffer.  



b.  An important issue here is unconcionablity.  Thus, we want to 

look at the bargaining power of the parties. 




1.  Carnival cruise:  Consent lang. was on boiler plate on 


back of ticket which was probably received after P’s had 


already paid, however, supremes upheld IPJ because Ds 


ability to structure litigation was presumed to result in 


lower prices for consumers.  The court is trying to find a 


juridcdictional rule that allows people to take any criuse 


they want.  The court says that if they want to waive their 


rights, let them.  




2.  Congnivit Note:  Confer consent to notice, IPJ and 


judgment all in one note.  Analyzed strictly by the court if 


the court doesn’t think  that parties would




waived rights voluntarily and knowingly then the note 


won’t be enforceable.  Swarb 235.  (This was limited 


because one can’t earn less than 10,000 for it to apply to 


them).  vice versa, if the court does think the Overmyer v. 


Frick.  (The note was okay because the contract was okay. 




3.  Party can also consent away U.S. law and forum.   


Bremen v. Zapata:  US company diesignated English as the 


forum.  None were English SC it was okay.  They checked 


the English jurisdiction first and they said that it was okay.  


England agreed to boost the lawyer business.  




4.  The non nantural transation of buisness.  Beople in a 


state don’t indicate consent to IPJ.  SC said that interstate 


commerce is too important.  Flexner v. Farson.



c.  The problem with consent jurisdiction is that it seems like a 

way to get around a states sovereignty over its citizens.  (Because, 

if one state gets over protective of there jurisdiction (i.e. FL gets 

tough on turists) people will just stope going there will be a 

balance through people going to the state.?? What??



d.  Implied consent:  Hess v. Polowski.  Motorist driving in state 

deems to have consented to IPJ in that state if provided for by 

statue and jurisdiction is related to claims related to driving in 

the state.  Someone may be sued far from home.  A 



consideration.  We think the state a person is in should 


control her behavior




1.  A legal fiction.  Chances are you don’t know that you 


have consented.  The logic is like this:  The state has a right 


to require entering non resident motorists to appoint an in 


state agent to receive process served against them.  The 


state has a right to exclude those who refuse to make this 


appointment.  Thus, the state may infer that those  who 


drive into the state without being forced to appoint agents 


would have done so if they had been forced to and they 


is said to have implied consent to substitute service.  




2.  Impled consent to by a non resident moterist does not 


waive an objection to improper venue in the federal court.  


Olderding.  




2.  However, the statue must require state to give 



notice to defendant.  It isn’t good enough if notice is 


actually provided but isn’t provided by statue.  Wuchter v. 


Pazzutii page 341.  (For long arm statue to be constitutional, 


it must provide for notice,  Consent may be different.)  



e.  General appearance:  Is a suit is brought seeking personal 

liability over and, her appearance in the court to contest the case 

on the merits constitutes consent to the courts jurisdiction,, 

even if jurisdiction would not otherwise have been valid.  This is 

a general appearance.  

J.  In state tortious activity, or out of state acts with in state consequences.

Many states have statues allowing their courts jurisdiction over persons committing tortious acts in the state (IL).  There are also statues that give IPJ to out of state acts with in state consequences.  


1.  Gray:  Held that a tortious act is committed where the resultant 
damage occurs.  Thus, the IL courts have jurisdiction.  (like they do in 
statue of limitation cases).  


2.  WWV:  The mere fact that a product has made out of a state and into 
the forum state and caused injury there, is not sufficient for the 
assertion of IPJ.   It is okay if a corporation that delivers its products 
into the stream of commerce with the expectation that the will be 
purchased by the consumers in the forum state.  


3.  Outcome.  Does WWV overturn Gray?




 WWV:  The court said that mere foreseeability 



is not enough.  However, the purchasers probably asked 


when buying, are we going to be able to get service, they 


wanted to give the impression that wherever you go, we 


will take care of you.  WWV seems to be more voluntary 


than Gray because cars move.  IL interest in Gray is not 


greater than OK interests in the Robinsons.  They have an 


interest in highway safety.  We would have to know how 


far up the production chain the manufacturers are to 


understand if Gray is overturned.  If Titan is making a 


market than it wouldn’t be overturned by WWV.  They 


would have a sustained relationship with the state.  If they 


are taking the market than Gray appears to be overturned.  


WWV is a pro business, pro seller case.  We are concerned 


about people being subject to suit from other’s unilateral 


action.   IN WWV, Justice white may have really been 


concerned about state sovierenty.


4.  Hess v. Polowski suggests that the commission of a tort will be a 
strong basis for IPJ where the D’s contact with the form state was 
clearly intentional and that state’s long arm statue specifically 

provides for IPJ when the person engages in a specific type of 

activity.  

K.  Minimum Contacts:  International Shoe introduces the idea that to be consistent with the due process clause the state’s exercise of IPJ must not offend traditional notions.  Due process will be satisfied if a person has had a significant amount of contacts with the forum state.   It is a balancing test.   Generally, if the D has the requisite minimum constace with the forum state it won’t be unreasonable to have the case tried there.   Need a long arm statue to allow for the sevice of  the D outside the state.  The statue must allow jurisdiction ober persons not physically present.  


1.  Related claim.  A claim which arises out of D’s contact out of the 
forum state.  Fewer contacts are needed to support IPJ than if you have 
an unrelated claim.  Unilateral movement and stream of commerce 
clauses.  


a.  Outer limits:  




1. McGee v. International Life:  A P freindly case, besides 




forseeability all factors help P.  High water mark of 




expansive IPJ.  IPJ over D upheld on the basis of a single 


insurance policy held by the plaintiff, but CA had a 


specific statue conferring IPJ over claims relating to 


insurance contracts and the P’s relationship with the 


company lasted many years.  (However, this didn’t help in 


Hanson v. Denkla where IPJ not upheld even though 


trustee mailed checks to Florida for many years).   Hanson 


is distinguished from McGee ont he grounds that in 



Hanson, the contacts with the forum state were initiated by  


the settlor, not the D.  Courts still require minimum 



contacts.  




2.  Really crazy case.  Parkburnt a. v. Franklin:  Auction 


bid telephone into NY from out of state was enough to 


confer IPJ in NY.  Page 254.



b. Things moved in the other direction.


2.  Unrelated claims.  Claim doesn’t arise out of D’s contacts with the 
forum state.  Contacts must be systematic and continuous.  In other 
words, if this claim has nothing to do with activities there must be a 
lot of activities.



a.  Example of IPJ successful.  All State v. Hague:  accident occurs 

in WI and P sues in MN.  IPJ over All State is okay because A. State 

is a big insurance company with lots of contacts in Minnesota.



b.  Example of IPJ unsuccessful.  Contacts in Helico not good 

enough even though there may have been enough contacts with 

the entire U.S.  Only contacts were a meting in TX, there were to a 

lot of Helicopter companies, so no structuring of affairs.  Helico 

bought their choppers in TX, They had a bank account in TX.  SC 

doesn’t deal with comity , they just say insufficient contacts 

because it is an unrelated claim.  This was an odd result because 

aliens could avoid suit in the US by spreading their contacts thin.  

Rule 412b? deals with this.  


3.  Purposeful Availment.  As the D purposely avails itself of the 
advantages of the forum state and thereby incurred a reciprocal 
obligation to come under that states jurisdiction.



a.  No purposeful availment by D if contacts are the result of 

unilateral movement by another party.  Examples Hanson v. 

Denkla and World Wide Volks.   The D cant’ anticipate.  In Hanson 

v. Denkla, these are the arguments.  





a.  For FL jurisdiction:  








1.  It is forsseeable that they would be 





someplace, 






2.  Fl is most convienent, 






3.  Sovignty FL law applied to the case, 





4.  Evidence is mostly in FL, 






5.  FL has an interest in the case  





b.  For no FL jurisidiction.






1.  Cause of action didn’t arrise out of FL, 






2.  not enough of a relationship to permit.  






3.  FL jurisdictional statue was general not 




specific.  FL interest wasn’t strong enough.  



b.  Stream of Commerce Cases:  Mere foreseeabilty that a product 

will wind up in the forum state isn’t enough.  In Stream of 

commerce cases.  Products start moving, the flow of the stream 

determins the suit.   Assahi and World Wide Volkswagan.  IPJ is 

more likely to be upheld the higher up D is in the stream of 

commerce.  Rational:  the more control you  have over where 

your product ends up, the greater your accountability in that 

forum.  




1.  WWV and Gray:  The court said that mere foreseeability 


is not enough.  However, the purchasers probably asked 


when buying, are we going to be able to get service, they 


wanted to give the impression that wherever you go, we 


will take care of you.  WWV seems to be more voluntary 


than Gray because cars move.  IL interest in Gray is not 


greater than OK interests in the Robinsons.  They have an 


interest in highway safety.  We would have to know how 


far up the production chain the manufacturers are to 


understand if Gray is overturned.  If Titan is making a 


market than it wouldn’t be overturned by WWV.  They 


would have a sustained relationship with the state.  If they 


are taking the market than Gray appears to be overturned.  


WWV is a pro business, pro seller case.  We are concerned 


about people being subject to suit from other’s unilateral 


action.   IN WWV, Justice white may have really been 


concerned about state soviernty.  Wants NY law to apply.  



c.  Stream of commerce cases:  With some state statues one needs to 

find out where the tort occurred to find out if there is IPJ.  In 

Gray v. American Radiator & Titan.  American Radiator was 

subject to IL. IPJ but there was a question as to Titan, the valve 

manufacturer, because it seemed that they didn’t avial 


themselves purposefully.  The accident occurred in IL but the 

defective valve was manufactured in OH.  The IL state SC held that 

it was constitutional to assert jurisdiction.




1.  Reasons for IPJ in IL





a.  Who is the best cost avoider?  They should pay to 



make them more careful.





b.  Injured people should be able to sue at home. 





c.  Titan’s products should reflect the real cost, 



including the costs of accidents.




2.  Reasons not for IPJ in IL





a.  There may not have been purposeful 




availment,





b.  It may not have been foreseeable





c.  A lawsuit in IL would increase the transaction 



costs of doing business and result in higher priced 



goods.  





d.  It makes it harder for Gray to bring a case, she 



will only do it if she has a strong case.  


4.  State Sovereignty.  



a.  Forum states interest.  Must be evidenced by a specific long 

arm statue.  A general provision won’t establish a unique State’s 

interests.  Compare MCGEE and Schaffer.  WWV suggests that this 

interest alone will not overcome concerns about D 



inconveniences



b.  P’s interest and forum states’ interest in P:  The P is a citizen of 

a forum state, this may be a significant factor. We know this from 

WWV.   This may distinguish .  In Gray P was a citizen of a forum 

state.  In Assahi the resident P had already settled.    (The 


manufacturer, a foreign company, repeatedly sells to Merchant, a 

non forum state business, who repeatedly resells some of the 

goods in the forum state, that the Manufacture knows this is 

happening, but makes no other efforts directed at the forum 

state.  There were minimum contacts but court said it would be 

unreasonable because everyone was foreign.  Chen Shin, the 

merchant is left holding the bag)



c.  D’s states interest:  Must ask if the exercise of IPJ over a non 

citizen will offend the interest of a state where the D is a citizen.  


1.  Min. Contacts and P’s interst in domestic relation case.




Kulko v. Superior court:  Father gave one way ticket to 


daughter to live with mom.  It was foreseeable.  He know 


about the divorce.  Knew that he wouldn’t be supporting 


her.  States had enacted a Uniform Reciprocal Enforcement 


Support Act. This decision says go into court and pursue 


support this way.  This allowed for CA interest inthat 


allowed the wife to obtain a NY adjudication on the support 


issue, without requiring her to leave NY.  CA and NY have 


different ideas about support laws.  The court was 



concerned about CA family law.  The NY law wasn’t clearly 


applicable.  White may see jurisdiction as a way to limit 


peoples ability to apply laws that are not foreseeable to 


them.   The sovereignty is what is bothering the court.  




2.  Keeton v. Hustler Magazine:  P sues Hustler in NH.  


Neither of the P or the D’s home states.  She sues in NH 


because they have a long and wacky statue of limitations.  


Hustler moved for lack of IPJ.  It worried about the long 


statue of limitations.  The lower court said P is okay because 


it is not an inconvenience to D.  SC was worried about 


sovereignty.  IPJ was a limit on application of law.  The SC 


though that if NH law was wacky then there would be no 


jurisdiction.  It wasn’t wacky so they had juridsdiction.  


What does this mean?  


d.  One way to settle this issue is to use IPJ rules to solve burden on 

D. and use choice of law rules to resolve the state sovereignty 

issues.  However, Burger King and All State pretty much killed this 

approach.  The courts never adopted it.  Burger King:  Contract 

had a choice of law clause but the Supremes just weighed this as a 

another factor in determining IPJ.  All State:  Choice of MN law 

actually undermined the no staking rule of WI.  Which was the 

state where dead guy was insured.  None the less, supremes made 

no effort to separate IPJ analysis from choice of law analysis.  



e.  State sovereignty is subordinate to D’s convenience when 

consent has been given in special appearance.  Insurance Co. of 

Ireland:  P sues D.  D enters special appearance.  P needs info 

about D’s minimum contacts.  D wont comply.  The court finds D in 

contempt.  SC said that a special appearance is a limited form of 

consent to decide if there is IPJ.  He says federalism meshes with 

this because of consent.  If the states interests were so high, 

people wouldn’t consent.


5.  Choice of law:  As Burger King demonstrates, consenting to a given 
states law will weigh in favor of enforcing IPJ in that state.


6.  Foreign law.  What may have tipped the scales in Assahi was a 

reluctance to have  courts interpreting  foreign contract law.  US courts 
may lack competence and there may be foreign policy implications.  


7.  Foreign Nationals:  There is a question if Comity gives due process 
accords aliens with the same due process rights as are accorded to US 
citizens.  Assahi and Helico used same as US citizens.  The answer 
appears to be yes.  


8.  Agency.  page 288-289



a.  Even if a company does no business within a state it may be 

subject to IPJ in that state if it relies on a local agent to do a 

substantial portion of its business.  Gelfand v. Tanner.  D did no 

business in NY but relied on a NY company to generate 3/7 its of 

its customers for a grand cannon tour.  IPJ upheld in NY for a 

claim arising out of an accident for a claim arising out of a 

accident on that tour.  In Reno v. Superior Court:  IPJ was upheld 

in CA over a French company which manufactures cars over a 

company that manufactures cars in CA through a complex 

marketing system and a bunch of independent distributors.



b.  IPJ on the basis of agency is much weaker on the basis of an 

unrelated claim.  For example, Delaggy v. Volkswagan:  No IPJ in 

NY over D which sold lots of cars in NY via an independent 

distributor with respect to a claim arising out of an accident in 

Germany.  



c.  While this was not previously the case, the recent trend 

appears to be that ownership of all of the stock in a local 


distributor subjects the parent company to IPJ in a state where 

the subsidiary is located.  



d.  Most extreme case.  Foreign subsidiary held subject to suit on 

the basis of the parents local activities.   IPJ over held on the 

basis.  US v. Swiss watchmakers.  

State trend and justify rather than claim a rule.  on the agency cases.  


9.  There is a question as to (TEST< TEST > TEST)  Which is greater 
evidence of minimum contacts, having a contract in the state or having 
a tort.



a.  Consent to IPJ by contract is a sound basis for exercising IPJ.  

Even in the absence of such consent, making a contract to do 

business with a person in a given state is indicative of volitional 

contact with that state.  In contract ccases there is an opportunity 

for D to structure affairs.  This makes it less important to protect 

D.   Therefore, the existence of a contract with a person in a 

given state may represent greater contact in that state then the 

commission of a tort there.  



b.  In tort cases this is especially true with respect to the 


unilateral movement or stream of commerce  court cases.  Where 

the D may not have had any intention that her product will end 

up where it did.  It depends where D is in the distrivution chain.



c.  On the other hand, Burger King, while it upheld IPJ stated the 

existence of a contract will not by itself  be enough to sustain 

IPJ.  You must also ask three things.




1.  How extensive was the relationship?  The more 



extensive, the more likely there are sufficient contacts.




2.  Which party initiated the contact?  




3.  Did the D avail itself of privileges of doing business 


within the state.  For example, Choice of law clauses.  



d.  Hess v. Polowski suggests that the commission of a tort will be  

strong basis for IPJ where the D’s contact with the form state was 

clearly intentional and that state’s long arm statue specifically 

provides for IPJ when the person engages in a specific type of 

activity.  

K.  Choice of Law as an alternative.:  There are ways of doing thins that don’t change D’s convience or P’s state soveirenty.  People need to know waht law to conform their actions to (Bremmen and Ben and Jerry’s).  At one point people thoughthat the court was going to say how to divorece Judicial juriddiction (Power of the court to have IPJ) from legislative jurisdiction (The power of the court ot apply the law).  


1.  Suing in one state and using the law of another.


2.  Let fori:  The law of the forum


3.  Law of the place of the wrong:  Where the tort was commited.  



a.  Why using 1 is a good ideea.




1.  Persident isn’t a problem  (CA won’t ve vound by NE 


interpretation.




2.  We can easily find out what other state’s laws are, we 


have lexis




3.  In any court there is the capasity for mistake   Here we 


could certifiy to another court.




4.  There is a capasity for SC review because a 



constitutional question exists.




5.  States must give full faith and credit to other states.




6.  Solves convience problem




7. Solves federalism proplem of wierd or different laws.  




8.  Ther are difficut choices about what law to use, but 


these choices are not more difficult than IPJ decisions.  



b.  Why we shouldn’t do it.




1.  Who decides what the state’s law is.  




2.  Hard to figure out the factors to decide which 



application of the law is the correct one.  


4.  Examples of cases that indicated the court would set guidlines on how 
to divorce legislative juridsdiction from judical jurisdiction.   We are left 
with cases that cry out for choice of law but an inabilty of the court to 
find a way to do it.  




1.  Quill Corp. v. ND:  Company was sending in catalge.  ND 


has judicial jurisdiction.  They do not have Legislative 


jurisdiction to levy sales taxes on the catalogs




2.  Hanson v. Denkla.  Legislative jurisdiction but no judical 


IPJ jurisdiction.  




3.  Burger King v. Rudzewiz:  This is the case that people 


thought the court would divide Judicial and legislative 


jurisdiction.  The contract decided that FL law would 


govern but said nothing about IPJ.  The negotiations took 


place in Michigan.  The entire franchise agreement was in 


Mich.  There were too few contacts after the recent cases.  


BK might have been thinking that there were too few 


contacts to force them into FL but they can still use FL 


laws.   People were surprised when the court said FL had 


IPJ.  The choice of law clause made the court think that 


they had personal jurisdiction.  Because FL law is going to 


apply IPJ will also apply.  




4.  All State Insurance Co. v. Hague:  Hague drove two 


motorcycles.  He had two insurance polices that say he is 


covered.  Both the accident and the insurance policies 


were in WI.  The widow moved to MN.  She sues in MN.  IF 


there are min. contacts then MN’s jurisdiction will support 


any claim.  Even unrelated ones.  All State was subject to 


jurisdiction in MN.  This was okay because All State sells all 


over MN.  What law do you apply.  MN has a stacking rule 


that helps P.  WI has a no stacking rule for D.  MN courts 


applied MN law.  The insurance company disagreed.  The 


court thinks about separating the law from IPJ but doesn’t 


because there is not a good facility for cabining choice of 


law.    WI law lowers insurance costs, MN makes them more 


expensive.  


5.  Courts already use choice of law rules but were hoping for guidance.  



a.  Sarah v. Ben and Jerry’s:  NY didn’t use NY laws about shit, 

they used VT’s laws.

III.  IPJ in Federal Courts


A.  Before the revision of rule 4, there was a question on how you create 
jurisdiction in federal courts.  Two different views.



1.  National interest, not beholden to states.  Just follow old rule 4, 

then you have jurisdiction.  Look at the contacts between D and 

the US as a whole.  Judge Clark



2.  Do what the states want unless their is a specific statue.  

Federal question has special provisions, its not there in rule 4.  

Diversity requires that we follow the law of the state.    Friendly.  

Most courts did this.  




a.  In federal question this didn’t work very well.  The state 


wouldn’t assert jurisdiction sometimes.  This was a 



problem.




b.  In diversity this worked well sometimes, badly other 


times.  The Friendly rule prevented bias, the only cases 


that could be in federal court must have e been also in state 


court.  But, congress sometimes uses federal courts for 


efficiency rather than bias.  The friendly rule doesn’t 


work her.  Federal courts need jurisdiction in those cases.  




c.  Old bulge rule didn’t work in Friendly’s model.  We still 


undermine a states authority because friendly says we 


must ask if the state in which the party was served says its 


okay.  


B.  New Rule 4.  



1.  Territory of service:  It is  within the territorial limits of the state in which the District Court sits, or anywhere else that the state law of the state where the District Court sits.  4K1A:  Takes the friendly approach.   



2.  Service may be made outside the state where the District court sits if the law of that state permits.  



3. Preserves the bulge Rule.   4K1B:  Gets rid of the Friendly rule 

of liking in another state.  It asks about reasonableness not state 

sovereignty.




a.  Rule 14 or 19 allows for the imploding of indispensable 


parties.  The bulge rule (100 miles) takes care of the vast 


majority of cases.  It works pretty well and is probably 


constitutional.



4: Foreigners even if they have managed to spread their 


authority over all states, there is a limited provision for federal 

law, not state law.  The idea is if federal law is an issues we don’t 

want people to insulate themselves.  It must be reasonable and 

satisfy due process and minimum contacts.  There is a lower 

standard because we are looking at D’s contacts with the entire 

country.  This is only for federal question.  4K2:  




a.  This is not applicable to diversity claims standing alone.  


4K2 applies only to federal question claims.  




b.  In Assahi and Helico, Ds had enough contact with the 


entire US but not the individual state.  



5.  Manner of service:  is different depending on whether the D is 

an individual or a corporation.




A.  Individuals.





1.  Serve her personally (4e2)





2.  Substitute:  Leave the summons and the complaint 



at D’s residence with a person of suitable age and 



discretion residing there 4e2





3.  Agent:  By serving an agent appointed or 




designated by law to receive process.  (4e2).  Many 



states designated the Director of Motor Vehicles as 



the agent to receive process in suits involving car 



accidents





4.  Local state law:  By serving D in the manner 



provided by either 1) the law where the District 



Court sits 2) the state of which the person is being 



served.





5.  Foreign Ds:  Any method allowed by the Hague 



Convention or any method allowed by the country 



where service occurs can be sued.  4f.




B.  Corporations:  Leave the papers with an officer, or a 


managing agent.  4h1.





1.  Test for suitability:  Whether a given corporate 



employee is an officer or managing or general 



agent and is thus qualified to receive process is 



established by examine her position within the 



corporation.





2.  Local state law:  Service may be made in the 



manner provided by the law of the state where the 



action is pending or the law of the state where the 



service is made 4h1.





3.  Foreign D’s:  4H2




C.  Waiver of service:  4d allows the P to in effect service 


the summons and complaint by mail, provided that the D 


cooperates.  





1.  Procedure:  The P sends the D a notice that the 



action is being commenced and  requests that the D 



waive.  





2.  Time to respond:  The D has 30 days.





3.  Incentives:  Carrot, 60 days to answer the 




complaint, compared with 20 if they decline.  Stick, 



D must pay the cost of service.





4.  This is no waiver of IPJ or venue.




D.  Amenability to suit:  IF D was served in an appropriate 


territory and an appropriate manner, you still have to 


determine if D is closely enough linked to the state where 


the federal district court sits to make her “amenable to 


suit”  the test varies depending on whether the suit is 


brought based on federal question or diversity.



 

1.  Federal question.  If the state could 





constitutionally exercise jurisdiction over the D.  



This takes care of weak long arm statues.  Thus, even 



if a suit couldn’t be brought against a D in he courts 



of the state, (because of a weak long arm statue) it 



can be brought in federal court.  






a.  Foreign Ds.  In situations where the 




service of process is used relies on state rules, 




federal courts conclude that there must be 




minimum contacts with the state where the 




federal court sits.  But, if the service was made 




under a federal statue allowing for 





nationwide service or made pursuant to 4h1 a 




purely federal method of service, contacts 




with the US as a would could be aggregated.  






b.  See 4K2.  If the D to a federal question is 




not subject to the jurisdiction of the courts in 




any state, she may be sued in a federal 




judicial district provided she has the 





minimum contacts with the country as a 




whole.  





2.  Diversity:  The federal court the federal courts 



exercise only the jurisdiction that is allowed by the 



statutory law of the state in which they sit.






a.  Arrowsmith.  Friendly said the amenability 




of a foreign corporation to suit in a federal 




court in a diversity action is determined min 




accordance with the law of the state where 




the court sits.  It is also applied to individuals  



****.  look for the statue that authorizes IPJ.   This will usually be 

rule 4k1a.  Occasionally, there will be a specific federal statue 

inferring jurisdiction over federal questions.  4k1c allows for 

nationwide IPJ in interpleader cases.  It is easy if its interpleades.




a.  Under rule 4k1a, IPJ in a federal court is determined by 


the long arm statue in which the federal court sits.  




b.  If no state has jurisdiction over the defendant but there 


are enough contacts with the nation as a whole and the 


lawsuit relates to a federal question then rule 4k2 allows 


for the assertion of IPJ.  As a practical matter, this rule will 


only affect foreign D’s as some state will have IPJ over a US 


national. 





