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Civil Procedure Outline

Topic 1: Introduction “Once Around the Block”

History, Overview

· 2 distinguishing characteristics of US system

· adversary system

· federal system – 98% of litigation in state courts, jurisdiction sometimes exclusive to one or overlapping.  Art. III, Sec. 2 defines scope of federal courts

Stages of a lawsuit – Intro

· 1) subject matter jurisdiction – state or federal court?

· Eg, Rose v. Giamatti – no “arising under” j/d under 1331.  No original jurisdiction do to complete diversity requirement under 1332 through Strawbridge.  D tries to remove under 1441, would be defeated as there’s a local D, but the local Ds are termed fraudulently joined.

· purposes of diversity j/d

· prevents bias against outsider Ds 

· democratic participation 

· as they work, the rules don’t track these concerns well.  consider:

·               original   removal
consistent with theory

     Ala. v. NY in NY
   y
   n
yes

     Ala. v. NY in Ala.
y
   y
no (why would ala. need fed court? removal 

makes sense though)

     Ala. v. NY in Fla.
   y
   y
yes, in terms of the prejudice theory

maybe regionalism other forces at play

     NY v. MA, TX in TX   y
   n
maybe not. Joiner of local defendant can 

block removal in cases where it might be 

appropriate

· sub mat j/d objections can be raised almost anytime – on appeal, sua sponte, after a default, even sometimes after a litigated judgment.  Why?

· goes to the heart of the competency of the court

· 2) personal jurisdiction – power of the person of the D.

· elements – notice and power.  

· notice

· service under FRCP 4

· since P bringing the lawsuit, logical that burden is on him to go somewhere where there is power over the D.

· personal j/d, unlike subject mater, is waiveable

· 3) pleadings

· Rule 12 motions – (b)(1) sub mat j/d, (2) personal jur, (3) improper venue, (4) insufficient process, (5) insufficient service, (6) failure to state a claim, (7) failure to join a rule 19 party

· if you make a Rule 12 motion, you have to make them all at once (12(g))

· however, certain “durable defenses” – failure to join Rule 19, 12b6 – can be made later in the pleadings

· and, of course, sub mat can be raised at any time

· Rule 12 motions can be made by motion or in answer (though typically by motion, because if you win, you won’t need to write an answer)

· Rule 8 – plain and simple complaint

· federal rules liberal in allowing amendments to the complaint

· what must be plead?

· don’t need to plead affirmative defenses – Rule 8(c)

· burden of proof typically follows burden of pleading

· purposes of the pleading system

· give notice

· set out factual and legal issues – narrow down to ones that are contested

· efficiency – dispose of nonmeritorious cases w/o trial

· less detailed pleading system ( encourage frivolous lawsuits, combated by Rule 11 – requires “best knowledge” after “reasonable inquiry” (eg, Garr) and Rule 16 – pretrial conferences

· federal rules a “skeletal” “notice pleading” system

· The Answer

· must respond to all the allegations in the complaint.  three choices: admit, deny, claim are without knowledge

· can also: raise affirmative defenses, make counterclaims, or make 12b motions

· Liberal amendment policy – Rule 15

· can basically do anything you could’ve done in the beginning, but is at the discretion of the court

· won’t be allowed if it’s quite late, yet for no good reason

· “relation back” – when can you amend complaint when statute of lim has passed?
· allowed if new claim arises out of the “same transaction”

· how broad to define “transaction”

· main consideration here should be: repose/ fair notice to the D
· did the original complaint put the D on notice?

· “relation back” not allowed when new claim is against a new D, i.e., one not in the original complaint unless this new D got notice somehow

· pros and cons of Rule 11

· pro: counteracts loose pleading requirements to deter frivolous suits

· con: can end up dismissing meritorious claims (as in Garr – though without prejudice)

· con: encourages more pleadings, a “battle over fees” (the Rule 11 penalty)

· con: encourages distrust in attorney-client relationship 
 


· 4) Discovery and Summary Judgment

· means for parties to obtain information from each other and third parties

· purposes:


· get all info out so that cases are decided on merits and not investigatory ability

· trial by surprise is unfair

· narrow contested issues

· supplements limited pleading

· detriments

· hugely burdensome and expensive

· imposes duties on third parties

· provides another incentive why plaintiffs love to litigate in US

· Rules

· Rule 16 – judicial oversight

· pretrial conferences, scheduling and planning proposed by parties

· 26(a) – certain mandatory initial disclosures

· “all documents, names, tangible things supporting their claim or defense”

· 26(b)(1) – requested info must be “relevant and not privileged”
· 26(g) applies Rule 11 standards to discovery

· Rule 33 – interrogatories

· can only be directed at parties, have to use depositions for nonparties

· Rule 34 – request for documents

· Rule 45(a)(1) – documents from a nonparty

· Rule 30 – depositions

· normally depose other sides witnesses

· Rule 31 – if they contradict themselves at trial, can use depositions as evidence

· Rule 32 – can use depositions if witnesses dead or can’t be at trial

· Rule 45 – subpoenas

· court’s authority only extends to 100 mile limit
· Rule 35 – physical/ mental examinations of parties

· 2072 – rules can’t abridge substantive rights

· Rule 37 – discovery disputes/ sanctions

· party can move to compel disclosure

· can be sanctioned for 1) not complying, or 2) objecting baselessly 

· sanctions – operating as an admission, striking the pleadings, dismissals, default judgments

· contempt f court only used if don’t comply with a court order

· Hickman and 26(b)(3) – “work product” protection except in exceptional circumstances: a showing of “substantial need” and “undue burden” to get it yourself
· summary judgment (Rule 56) – allowed when there’s “no genuine issue of material fact” and moving party thus entitled to judgment as a matter of law.

· often used post-discovery – evidence is affidavits, documents

· 5) judge or jury

· functions or juries: decide questions of fact, apply legal standard (given by the judge) to the facts
· 7th Amend (civil jury) not incorporated to the states, no states free to not use juries in civil cases.  Also free to have non-unanimous juries

· in federal court, for suits at “common law” (ie, not injunctive relief) juries must be had (if requested) and unanimous 

· Eg, Curtis case – not technically “at common law” as it arises under a statute, claim found to be “analogous” to historical causes of action, jury required as per D’s request

· to avoid jury trial, P could’ve just sued for equitable relief, or sued in state court (where it’s often not required)

· Rule 18 allows mixed equitable and legal claims – what to do?

· judge tries equitable issues, jury the legal ones

· Pros and cons of civil juries (Priest article)

· pros

· collective decision making (but could use a panel of judges)

· “lightning rod” for controversy

· democratic ideal (brings in community values) 

· encourages civic participation

· counteracts biases of judges

· cons 

· aresponsible (no reasoning)

· unpredictable ( fewer settlements

· many cases factually/ legalistically complicated
· inefficient – most cases are routine, don’t need juries

· Controls over the jury

· Rules of evidence – limit what juries see

· Rule 51 – jury instructions

· Rule 49 – (a) special verdicts (jury just finds facts, then judge rules) (b) general verdict accompanied by interrogatory answers

· Rule 50 – (a) judgment as a matter of law, (same standard as summary judgment) (b) renewed judgment as a matter of law (aka, notwithstanding the verdict) (must make 50(a) first)

· 3 “so whats” – 12(b)(6) [on pleadings], summary judgment (post-discovery), JAMOL [after trial, before jury]

· does Rule 50(b) violate the 7th Amend.? A: 7th implies only as it was “at common law” and common law had such a procedure.  But only allowed when 50(a) motion made first. 

· If judge grants 50(b), why did he not grant the 50(a) motion first?

· hopes jury will go as he wants without need to intervene

· if JAMOL overturned on appeal, can revert to jury verdict without new trial

· Rule 59 – motion for a new trial. Post-verdict.

· allowed whenever it was “at common law”

· judge has more discretion here than under 50(b). 

· 50(c) and (d) – judge must rule on new trial when granting JAMOL

· remittitur – a threat to order a new trial under Rule 59 unless P agrees to a lower settlement

· addittur – threat to order a new trial unless D agrees to higher settlement

· Rule 52 – with no jury trial, can only overturn when “clearly erroneous”

· not quite as inviolate as a jury

· 6) Appeals

· 1291 – federal appeals only on a “final judgment” (in most circumstances –exceptions in 1292)

· pros: prevents “yo-yo-ing”

· cons: often inefficient – early errors corrected only after expense of the trial 

Topic 2: Forum Access Rules: Personal J/D, Service, Venue, FNC, Transfer

Intro

· considerations of limits of judicial authority

· convenience

· legitimacy of governmental power exercised

· “Full Faith and Credit” – Art. IV, sec. 1

· “due process” of 14th Amend.

· Rule 4(k)(1)(A) – federal court has same personal jurisdiction as its state court does, or (D) authorized by federal statute

Personal Jurisdiction

The traditional model – power, presence, domicile, and consent

· Pennoyer v. Neff 

· #1:  Mitchell v. Neff – default judgment, OR state court; #2:  Neff v. Pennoyer – federal court.  

· Ruling that there was no personal jurisdiction over Neff in #1, as personal jurisdiction requires: 1) power over person or property, and 2) notice

· personal service needed for in personam actions

· service based on sovereignty ( cannot reach outside the state

· a person who doesn’t have “presence” cannot be bound

· full faith and credit doesn’t apply when a court lacks j/d

· types of actions: 

· in personam (need presence)

· pure in rem – determine rights of all wrt property (need power over property)

· quasi in rem I – determine the rights of certain persons wrt property

· quasi in rem II – (“attachment” jurisdiction)

· Jurisdiction 
=
Power

+

Notice

· In personam 
presence


Personal service (in state)

· Pure in rem
presence of property

publication

· Quasi in rem  I
“
“
“

publication

· Quasi in rem II (pennoyer)
“
“

attachment and publication

· bases from personal jurisdiction in common law:

· where D is (“tag”)

· where D resides 

· where D has property (“attachment”)

· Milliken v. Meyer – domicile and service enough for jurisdiction, even if one is not there right now.  Eg, Milliken lives in WY, served in CO – j/d proper.

· Challenging Personal Jurisdiction

· default and collateral attack – risky, b/c if you lose, you never get to defend on the merits

· can make a special appearance (so there’s no consent) to challenge per jur under 12(b)(2),(5)

· if appealed to state supreme court, Supreme Court can take up issue under 1257

· Consent as a Basis for Per Jur

· forum selection clauses (Zapata, Carnival Cruise)

· Adam v. Saenger – P consents to jurisdiction by bringing claim, so court has jurisdiction over D’s counterclaims.  Might be different when counterclaims are not related

· Hess v. Pawloski – theory of coerced implied consent.  State can exclude, so has power over nonresident drivers.

· more modern basis: state’s regulatory interest, specific jurisdiction for an arising under case.  Evidentiary concerns.

· Jurisdiction over a corporation – traditional

· consent through agent – coerced implied consent a la Hess
· where incorporated, main place of business – per jur through “domicile”

International Shoe and its Progeny – Specific Jurisdiction

· International Shoe - “minimum contacts” consistent w/ “fair play and substantial justice”

· Here, the formula was: state interest & benefit to D (how much business) versus inconvenience/burden to D.

· importance that claim “arise out of” the activity.  Proxy for:

· state regulatory interest

· evidentiary concerns

· benefits to D in his availment of the forum

· McGee – life insurance case.  Per jur found solely on the basis on a single contact with the forum, out of which the cause of action arose

· high point of specific jur: a single act, out of which the claim arises, can justify jurisdiction given strong regulatory interest (evidenced by state specific act statute)

         Products Liability Cases

· Gray v. American Radiator – product liability case – value manufacturer brought into court when product ended up.  Jurisdiction held valid (non-Supreme Court).

· for per jur: strong regulatory interest, foreseeability of putting product in “stream of commerce,” litigational convenience (Ill. law governs, evidence there)

· against: only a single, attenuated contact with the forum state, no foreseeability, unfair to make a company defendant anywhere someone takes its product (see Asahi later)

· Hanson – dispute with “greedy sisters over DE trust.  Distinguishes McGee and rules against per jur in single act case – court adds a requirement of “purposeful availment” of the forum’s laws and privileges. 

· no specific act statute – less of an indication of regulatory interest

· Cf. Kulko – sending child to CA not “purposeful availment.”  Factors: D got no benefit of CA laws, and an alternate method of suit –bi-state procedure - available in support cases.

· Volkswagen – nonresident automobile retailer and distributor, car driven to OK, products liability claim.  No per jur – no “portable torts”

· for jurisdiction: evidence there, strong state interest in preventing defective products on OK highways, foreseeability/ availment via stream of commerce (automobile meant to travel)

· against: burden on Ds to litigate, no purposeful availment of the forum

· represents a shift of McGee’s and Gray’s emphasis on regulatory interest toward focus on connection between D and the forum.

· also a weird return back to sovereignty of Pennoyer – federalism concern of state’s overreaching their authority via specific act statutes

· Asahi – products liability from motorcycle accident. All claims settled besides for liability issue b/w manufacturer of tube, and of tube valve.

· Splits Intl Shoe into two tests: are there minimum contacts (4-4-1, though Stevens seems to side with Brennan), and is it fair/ reasonable (8-1 that it is not)

· before, it was a weighing test – strong reason for jurisdiction can make up for weak contacts (eg, McGee)

· against jur: no state regulatory interest (original P has settled), only some contacts with state other than single act, burden on D

· for jur: D has minimum contacts via stream of commerce, get benefits of state’s laws

· hard to know how it would be decided in Gray came before court – i.e., if original plaintiff hadn’t settled. (courts still disagree)

· unanswered ?: does the “reasonableness” test extend to general jurisdiction?

· might be more important when claim unrelated.

     Commercial cases

· Burger King – suit against MI D in FL.  Jurisdiction upheld on basis on long-term K with FL choice of law clause.  Held that contracting, contacting FL corp. constituted a purposeful availment of the state.  

· Brennan careful to distinguish a consumer buying a single good as not minimum contacts.

· Cf. Lakeside Bridge (cert. denied) – no PJ over nonresident buyer

        Libel cases

· Keeton – NY v. OH corp. in NH (after losing in OH) to take advantage of state’s statute of limitations.  Rules for jurisdiction, no special rule for libel.  

· Under Asahi, this might be considered “unfair” due to single publication rule, 1st amendment concerns (“chilling effect”), statutes of lim exploitation

· Cf. Calder – no special per jur considerations for libel case – j/d proper.

· some states exclude libel from specific act statutes (eg, NY)

· Internet cases

· griffs v. luben – no j/d in MN for libel posted online in AL.  Seemingly inconsistent with Calder, but here greater concerns over “chilling effect” because no availment of area where libel goes (it goes everywhere!)

International Shoe and its Progeny – General Jurisdiction

· Argument whether general jurisdiction (outside of domicile – eg, “doing business” jurisdiction) should be done away with (other countries don’t have it).  Proposals:

· Brilmayer – one of elements of cause of action in the pleadings must have a connection with the forum state.  Advantage of a concrete test.

· Twitchell – should limit general jurisdiction to where defendant has a “home base,” and expand specific jurisdiction – base it on weighing the relatedness between the defendant, the forum, and the dispute.

· Brilmayer thinks this is too vague.

· Perkins – OH versus resident of the Philippines.  Corp. does certain business activities in OH, but unrelated.  Allows jurisdiction.  Possible importance – no alternate forum, selling/ doing business more of a “purposeful availment” than purchasing.

· Helicol – wrongful death suit for crash in helicopter crash in Peru.  Purchased helicopters, made a contract, trained pilots in TX. Court rules against per jur.

· Brennan in dissent: could’ve been a specific jurisdiction case, but unwisely conceded to be not. Certainly “related to” the claim – state regulatory interest, Helicol availed themselves of the forum by doing business there evidence may be there (pilots trained well, etc.)

· against jur: burden on foreign Ds, purchasing not purposeful availment

	Systematic/continuous
	Arising from
	YES
	NO

	Systematic/continuous
	C/A arises from
	International Shoe

Keeton?
	

	Systematic/continuous
	C/A d/n arise
	Perkins


	Helicol

	Somewhere in between
	C/A arises from
	Gray
	Asahi

	Somewhere in between
	C/A d/n arise
	
	

	Single/isolated
	C/A arises from
	McGee


	Kulko

Volkswagen

Hanson

	Single/isolated
	C/A d/n arise
	
	


Policy considerations of personal jurisdiction:

· Traditional bases of j/d: power, presence, domicile and consent

· 2-fold inquiry:

· 1. is there a statute authorizing PJ? (or a common law basis)

· methods of statutory interpretation: strict text, legislative intent, look to purpose of the statute, arguments by analogy

· 2. is the exercise of jurisdiction consistent w/ due process?

· Elements to balance:

· Benefits D has obtained from the regulations, laws of state ( consent to its authority

· Buying in a state is less benefit that selling there (purposeful availment of the market)

· Whether D solicits in the state: that goes to whether D is an aggressive party, attempting to exploit a particular market, or whether D is merely accommodating P

· Implicates state’s regulatory interest (as quid pro quo)

· In Hanson and VW, this turns into “purposeful availment” of the forum state: targeted activity

· Burdens on D 

· hauled into an inconvenient forum?

· Foreseeability (Somewhat weak, circular factor)

· Regulatory interest

· States’ regulatory interest: perhaps this is stronger in, say, a product liability issue than a contract issue 

· A state can give an indication of its regulatory interest by passing a statute to reach out on some claims

· Litigational convenience/ evidentiary concerns

· P’s interests: a strong argument for PJ when there’s nowhere else for P to sue—eg Perkins, where Filipino courts were not in operation.

· That the S/L has run elsewhere may make a difference, b/ this can look bad for Ps (see Ratliff)

· Will we encourage the great devil of forum shopping?

· Reasonableness: a la Asahi  

· This weighing test makes it difficult to predict results and foresee PJ

Why litigants care about the choice of forum
· convenience

· bias

· procedural advantages – eg, discovery and juries

· favorable choice of law – eg, Allstate, or exploiting longer statute of limitations (Keeton, Sun Oil)

Choice of law cases

· Rmk: debate over whether choice of law relevant to jurisdictional analysis – yes in Burger King, no in Keeton and Shutts

· Allstate v. Hague – MN applies its law to its law to case of WI accident of WI residents (though he worked in MN).  Does this violate dues process?  Holding is no (4-1-3).

· Test:  “state must have significant contacts, creating state interests, such that choice of neither arbitrary nor fundamentally unfair”

· In choice of law, focus on state’s regulatory interest; in j/d, it’s on conduct of D

· Silberman: choice of law more important to D than jurisdiction (if hanged than where).  Makes more sense for tests to be reversed

· Shutts – Two issues:


· notice and opt-out is sufficient to gain jurisdiction over absent class action plaintiffs who don’t have “minimum contacts”

· less of a need for protection because absent plaintiff have less of a stake that Ds, other than that they may later be bound

· lower standard might apply to other areas where parties have less at stake (eg, quasi in rem II)

· applying Kansas law to the claims unconstitutional despite the fact that it has general jurisdiction over the D.

· Sun Oil – constitutional for a  state to apply own “procedural” rules in any context, including statute of limitations.


· procedural elements of statutes of lim: preventing stale claims/ efficient administration of its courts

· substantive: repose for the defendant

Nationwide Jurisdiction

· federal courts usually obtain jurisdiction through state statutes pursuant to Rule 4k1(A),

· when authorized by federal statute through 4k1(D) – thus, for some claims service can be had anywhere constitutional (subject to other limits – venue, fnc)

· Omni – No implicit nationwide process.  Problem here is it’s an under case, but Louisiana’s long-arm statute doe not assert jurisdiction (though it would be constitutional).  

· ( Rule 4k2, authorizing nationwide service for D’s jurisdiction in arising under cases based if jurisdiction cannot be had in any particular state. Based on “aggregate contacts” with the U.S.

· puts parties in ironic arguing positions.

· “aggregate contacts” makes sense based on sovereignty. 

· likely no “fairness” requirement in these cases – Stafford. Argument that transfer can cover these concerns.

Property Based Jurisdiction
· recall: pure in rem (binds the whole world wrt an object), quasi in rem I (named parties wrt property - includes “status suits” like marriage, or intangible property like insurance), and quasi in rem II (attachment)

· History

· Harris – intangible obligations travel with obligor

· but attachment jurisdiction eroding – eg, Mullane – notice requirements of the constitution are the same whether QRII or not

· Purposes of attachment

· for execution of judgments – Rule 69

· security attachments – Rule 64 – injunction so D can remove all his property to make the judgment unenforceable

· Rule 4(n)(2) – attachment allowed in some circumstances when pre jur cannot be had via a summons

· There are certain procedural safeguards on security attachments– eg, Sniadach – prior notice, hearing

· Shaffer v. Heitner – jurisdiction obtained in shareholder’s derivative suit (23.1), Supreme Court rejects Pennoyer attachment jurisdiction – minimum contacts applies regardless.  

· What’s left?

· person can still enter limited appearance – defend on merits, but liability limited to value of the property, no consent to per jur.

· in rem still useful when you need to get statutory level of jurisdiction

· may still be available for real property (eg, bank accounts and land) , when there is no other forum

· divorce jurisdiction – one party goes to Nevada to get an easy divorce.  Carries property with them.  Doesn’t pass Intl Shoe test, but persists

· level of contacts may be less  for QRII, as potential liability limited
Notice and Mechanics of Service of Process

· Burnham – husband served while visiting children. “tag” jurisdiction still OK.

· Scalia 4 - relies on tradition, distinguishes Shaffer (Intl Shoe applies only to absent Ds)

· Brennan 4 – Intl Shoe test applies, but “minimum contacts” satisfied.  Weak availment argument about having police, etc.  Better argument that country is nationalized

· certain people immune from tag jurisdiction – eg, witnesses, diplomatic immunity

· Mullane – Publication notice ruled not enough trustee case. rule: regardless of type of action (in rem or no) notice must be “reasonably calculated, under all the circumstances, to appraise interested parties of the action” ( known beneficiaries must be given written notice.

· mechanics of process

· Failure to serve properly just means you serve again

· 4e2 – summons left at home of D with adult, or personally, or pursuant to state law

· 4d: waiver of service rule – “consent to service by mail or pay costs of personal service.” Effect is service by mail; D must pay costs if refuses to waive w/o good cause

· 4k1: territorial limits are: 1) use j/d statutes of state where ct sits, (can “borrow” state long-arm statutes) 2) 1b: get some extra scope from Rule 14 (impleaded) or 19 (compulsory) parties (100 miles)  

· 4k1d: service suffices for j/d where authorized by US statute

· 4k2: nationwide service

· 4n: attachment proper when there is no other option

· 4h: service on corporations – must be “managing or general” agent

· 4f – foreign individuals

· 1) Hague if it applies, or 2a) law of the country, 2b) letter rogatory 2c) personal, or other methods

· 4m – must be within 120 days after filing complaint

· Filing a complaint tolls the statute of lim, but if service is effected wrongly and the deadline passes for svc (120 days in fed ct), then the complaint is dismissed, which means that the S/L can run.

Comparative Jurisdiction
· In Europe, if a ct has PJ over 1 D, ct has PJ over all Ds.  Not the case here.

· Europe cares more about connection btw forum and incident, not the connection between the forum and D

· more efficient, but less protection for D

· Europe doesn’t have constitutional due process level ( can make more efficient, concrete rules

· don’t have (or need) venue or discretionary level –fnc and transfer

· Brussels treaty

· Sets out bases for j/d, it’s these and no others ( discourage forum-shopping (often only a few places you can go)

· Domicile always okay basis for jurisdiction.

· J/d over 1 D gives j/d over all Ds so long as claims connected.  US due process protects each D individually

· Prohibited bases: no QIR II b/ n/ limited to amt of property; no tag j/d; no j/d on basis of P‘s residence 

· Family law support: where the spouse is (unlike Kulko)

· Tortious act: includes act or injury (like Gray)

· Corporations: general jurisdiction at headquarters, or j/d over branch at location of branch if dispute arising out of activities by branch.  Much more limited than US.

· Indemnification or other 3d party action okay in original court (unlike Asahi)

· Contracts: place of performance

· Torts: act or injury okay, unless mfr cannot have reasonably foreseen the injury would occur in the forum

· Hague treaty -

· US asked to give up general “doing business” j/d against foreign Ds in order to get US judgments enforced

· GJ only in habitual residence or principal place of business

· Unclear whether this would meet US due process standards

· No QIR II

· No tag j/d, b/ possible exception for human rights Ds

· Unlike Brussels, no supernational ct to adjudicate: it’s up to each nation’s courts to enforce

· Other countries claim US has expansive per jur, but really don’t: they just object to contingent fees, broad discovery, and civil juries.  Actually they have more expansive per jur, though no “doing business” general jur.

· We typically enforce other countries’ judgments, but they don’t always enforce ours.

· Examples – Helicopteros (could get jurisdiction since some defendants were from Texas), Volkswagen (get jurisdiction because injury happened there)

· point: sometimes US has less expansive jurisdiction, sometimes more

Formal Venue Rules

· an additional preliminary hurdle, focuses more on notions of convenience

· local action rule: when title of land a issue, suit must be brought in state where the land is located

· used to work hardships – eg, Livingston v. Jefferson
· doesn’t do much work anymore

· state venue rules – allocate the case within the state

· federal venue rules – 1391

· (a) if founded on diversity, must be brought (1) where D resides, if all Ds reside in same state, or (2) where substantial part of events occurred or property is.  If (1) and (2) unavailable, can be bought in (3) where any D subject to per jur.

· (b) if “arising under” must be brought (1) where all Ds reside (2) where substantial part of events occurred.  If (1) and (2) unavailable, (3) where any D can be found.

· venue rules do no work for corporations – (c) “reside” wherever subject to per jur

· (d) no venue rules for aliens

· Rmk: under 1441 removal, venue rules inapplicable

Discretionary Venue Rules - Forum Non Conveniens and Transfer

· overview: P must satisfy: 1) sub mat jur, 2) per jur over D, 3) venue. If D still unhappy, can resort to discretionary rules – fnc and transfer 

· questionable whether we need fnc and transfer now that per jur includes “reasonableness”

     Forum Non Conveniens

· no specific motion – D makes undifferentiated Rule 12 motion to dismiss

· fnc a discretionary common law policy allowing (conditional) dismissal to direct case to more appropriate forum

· requirement: there must be an alternate forum

· courts traditionally made dismissal contingent on D waving his objections to per jur, statute of limitations, etc.

· factors to consider

· evidentiary concerns

· residency of parties (hard to get fnc if P a resident of the forum state)

· ability of D to implead third parties (Rule 14)

· state regulatory interest else, why should time of court/ jury be wasted?

· presumptive respect given to P, architect of the suit

· Eg, Gilbert v. Gulf Oil – pre-1404.  VA v. PA corp. in NY (general doing business per jur) for VA fire.  Dismissed under fnc.

· After transfer (1404), fnc only comes up in federal court in international context, but it is often the whole game – if P can get into US court, judgment or settlement will be greater.

· Piper Aircraft – airplane crash in Scotland.  Scottish Ps v. PA, OH corps. in PA.  Motion for fnc granted.  Unfavorable choice of law after fnc not dispositive.  Factors:

· for fnc: evidence of crash in Scotland, residency of P (ironic), D can’t implead third party pilot, concerns of forum shopping (foreign Ds in US courts)

· against: evidence of plane manufacture here, interest of PA in regulating corporations, concerns of D reverse forum-shopping

· state fnc – some don’t have any, different standards

     Transfer

· 1404(a) – allows transfer for convenience/ justice to another district where “it might have been brought”

· replaces fnc dismissal within the federal system

· 1406 – when venue improper, court can dismiss or transfer

· Norwood – discretion broader for transfer than fnc.

· Hoffman v. Blaski – No transfer when transferee forum doesn’t have jurisdiction or venue.  Despite historical fnc ability to make D waive jurisdictional objections, court holds “where it may have been brought” means what it says.  Concern: avoiding reverse forum shopping

· Van Dusen – law selected by transferor forum continues to apply after a 1404 transfer.  

· Rmk: choice of law not binding after 1406 transfer

· Ferens: PA v. DE corp. in Miss. for PA accident.  Sues in Miss due to longer statute of limitations, gets Miss. statute of lim (allowed under Sun Oil), then the P asks for transfer to PA.  Granted – now he gets his choice of law and convenient forum.  What’s wrong here – Sun Oil rule, Van Dusen rule, or existence of general jurisdiction.

Topic 3: Subject Matter Jurisdiction & Co. (Justiciability, Supplemental Jurisdiction, Removal)

Intro

· sub mat jur is the power of courts to hear certain classes of cases

· SMJ inquiry has two parts for federal courts:

· 1) Is there congressional authorization to hear a certain class of case?

· 2) Is the authorization w/in the Art. III §2 grant of judicial power?

· state courts – sub mat rarely an issue b/c courts of plenary jurisdiction
· federal courts – have limited sub mat jurisdiction

· Sub mat jur goes to the heart of the competence of the courts so can be raised almost any time

· Rule 12(h)(3): lack of sub mat jurisdiction may be raised at any time by the parties or by the court (sua sponte)

· sub mat jurisdiction cannot be waived

· SMJ can be raised on appeal even if not raised below (Capron).  Sup Ct will vacate fed decision w/o SMJ. (Munsingwear)

· SMJ can be a basis for collateral attack:

· always in a default 

· sometimes even if litigated: where the original court stepped way outside its bounds: “significant abuse of discretion”

· Cf. per jur can only be used collaterally on a default

· balance b/w finality/full faith and credit and importance of sub mat jur

· If it is determined that ct lacked SMJ, entire litigation is nullified as having any precedental authority

· SMJ rules est. by Art. III, state cons, and fed and state statutes

· diversity and arising under (1331 and 1332) are concurrent federal jurisdiction

· areas of exclusive federal jurisdiction: 

· 1333 (admiralty), 1334 (bankruptcy), 1338 (patents, copyright)

· grants of original fed jurisdiction

· 1337 (antitrust), 1345- (US a plaintiff/ defendant), 1343 (civil rights)

· 1359 – jurisdiction can’t be obtained through collusive joinder

 Justiciability (not really responsible for)

· twofold purpose:

· judicial competence/ separation of powers
· A) standing
· 1) P must have personal stake in the controversy
· 2) injury complained of must be “fairly traceable” to the challenged conduct
· 3) priudental – can’t assert rights of third parties
· congressional legislation can confer standing
· B) dispute appropriate for judicial resolution
· prohibition on advisory opinions
· prohibition on political judgments (eg, impeachments)
· C) Timing
· controversy may no longer be “live”
Diversity Jurisdiction
· Strawbridge – complete diversity required by 1332

· minimal diversity enough under Art. III – eg, CAFA, interpleader cases, Tashire
· Exceptions to diversity jurisdiction

· 1) domestic relations – divorce, support, custody - federal courts will not hear these

· 2) probate – wills

· can be overridden by congressional statutes

· Defining Citizenship for 1332

· timing – determined as of time of the complaint.  Subsequent changes irrelevant.

· ( can manufacture jurisdiction by changing residence

· natural individuals

· domicile – fixed or habitual residence.  requires “intent to remain” (eg, wouldn’t include students)

· look to the domicile of the individual benefiting

· eg, 1332(c)(2) – citizenship of decedent is operative, not his legal representative 

· citizenship of a corporation

· 1332(c)(1) – 1) incorporation or 2) principle place of business

· A) for corporations incorporated in multiple states

· some courts interpret “any” as every state ( limits diversity jur

· other courts use “forum doctrine” – if incorporated in the forum state, use that only that state as citizenship, else use every. ( increases scope of forum doctrine

· proposals to define corporations citizenship as anywhere it does business ( limit corporate access to federal courts

· B) determining principle place of business

· 1)  Nerve center: place where high-level officers coordinate and control activities of corporation 

· 2)
Place of activity test: where bulk of actual corporate activity/ operations take place

· 3) Total activity test: case-by-case analysis, looking at factors like corporate structure, nature of the activities, number of employees in a given location

· Rmk: Residence of corp. for venue purposes is different than for diversity purposes

· foreign corporations

· either: revert to common law as outside 1332 ( only use nation of incorporation

· other courts use principle place of business if in US

· import definition from 1369 – anywhere it does business

· citizenship of an unincorporated association

· Carden – treated as partnerships, consider citizenship of all its members.  (also Chapman)

· why should we treat unincorporated associations any differently?

· no good reason, but traditional, does limit diversity jur

· an alternative for Carden – sue as a class action

· Rmk: citizenship of unincorporated for venue – look to principal place of business

· class actions – use only citizenship of the named party (Ben Hur)

· ( manipulating citizenship of class representatives to get diversity

· but have to meet Rule 23 requirements

· Alienage Jurisdiction 

· Two justifications for alienage j/d:

· 1) Mitigate local bias against foreigners

· 2) To compel aliens to litigate in state courts would be an affront to their sovereign nations.  

· rules don’t track the justifications well

· Rules

· Alien v. NY – yes

· Alien v. Alien – no

· Alien, NY v. Alien or Alien v. NY, Alien – no

· NY, Alien v. PA, Alien - yes

· Determinations of citizenship

· aliens “permanently” domiciled here are deemed citizens of that state

· Citizens of states not recognized by US: excluded from diversity jur

· dual nationals: which citizenship “predominates”

· Americans domiciled aboard: “stateless” and precluded from diversity jur

· Jurisdictional Amount

· Congressional attempt to limit diversity jur –currently at $75,000

· ambiguousness of “worth”

· Eg, the Nixon tapes case.  

· Generally, worth evaluated from plaintiff’s perspective – but sometimes considered the pecuniary result of the judgment from the perspective of either party.

· Rules

· 1) Single P can aggregate all claims, related or unrelated, against a single D

· promotes federal policy in favor of free joinder of claims (Rule 18)

· 2) Multiple Ps cannot aggregate against a D unless it is a “common and undivided” interest – eg, Rule 23b1 type class actions.

· 3) Single P can’t aggregate against multiple defendants

· 4) If cases of counterclaims not satisfying the amount, jurisdiction had on supplemental basis. (see supplemental jurisdiction)

· makes sense – D didn’t choose forum, shouldn’t have to litigate on two fronts

· 4) Named Ps in class action cannot aggregate (Snyder)

· 5) Named Ps in class action must meet jurisdictional amount, but not unnamed Ps (Zahn overruled in Allapattah) 

· Cf. Ben Hur – only named parties considered for diversity

· 6) Attorney’s fees may be included when provided for by state statute or contract, but only go to the named plaintiff’s amount

· 7) Punitive damages are included.  Split over whether they can be considered common and undivided and aggregated.

· Rmk: $75k pretty easy to meet, esp. w/ attorneys’ fees, punitive damages, etc.

· subsequent events can destroy sub mat jur

· Rule 11 prevents exaggerating claim

· Complex litigation

· 1369 – Multiparty/ multiforum act

· (a) allows minimal diversity to establish jurisdiction in accidents with more than 75 deaths and certain other conditions

· (b) requirement/ discretion of abstention if choice of law and most parties of a single state

· 1332(d) – Class Action Fairness Act – CAFA

· (1) and (2) allows minimal diversity when amount at least $5 million

· (3) and (4) requires (discretion) of abstention when 2/3 (1/3) of Ps of a state as well as a D from which substantial relief sought 

· Debate over diversity jurisdiction abolition

· Pro

· bias rationale no longer relevant

· federal courts are overburdened

· corporations get access to federal courts even when they do substantial business in state (so long as aren’t incorporated there/ principal place of business)

· Insider Ps get access to federal court, but insider Ds can’t remove

· state courts should hear state law issues

· Con

· just shifts the manure – state courts more overburdened

· “cross-fertilization”/ “migration of ideas” b/w federal and state system

· democratic participation argument still valid

· alternatives

· no diversity jur for in-state Ps

· raising/ more strictly enforcing the jurisdictional amount (exclude punitive damages, plead it more specifically)

· keep alienage, as true outsiders (maybe lessen to minimal diversity here)

Federal Question Jurisdiction

· absent express congressional statute, state courts have concurrent jurisdiction of federal question cases

· advantages of concurrent jurisdiction – unitary legal culture, cross-migration of ideas, local courts more convenient, sharing workload

· exceptions – exclusive federal jurisdiction: 1333 (admiralty), 1334 (bankruptcy), 1346(b) (torts against US)

· Mottley – “well pleaded complaint” rule – federal element must appear on face of the well-pleaded complaint – only material elements of the claim

· Rmk: Supreme court interpreting “arising under” of 1331 here, not of Art. III, as they later hear the Motley case via a writ of certiorari – 1257

· advantages: 

· issues not in complaint may never materialize

· efficiency – jurisdiction decided at the outset

· disadvantages: 

· federal courts may not get to hear claims turning on federal issues except through Supreme Court and 1257

· can’t remove under 1441 even after federal defense raised.

· exception: civil rights – can remove on federal defense- 1343

· proposal: allow removal based on federal defenses

· How “substantial” must the federal element be?

· Holmes – “Cause of Action” test – federal element must create cause of action

· problem: too strict.  But if cause of action (i.e., remedy) is federal ( arising under jur had

· Gully – federal element must be “an essential one of the plaintiff’s cause of action”

· Smith – “strong federal interest test” - suit by shareholder to prevent investment of funds pursuant to a federal act, on the grounds that the act was constitutional.  Arising under jur allowed -  even though remedy is had wholly under state law (Holmes dissents), relief hinges on interpretation of the statute/ constitution.

· Merrell Dow – tort suit with remedy in Ohio law, which incorporated federal standard.  Arising under jur disallowed – more formalistic, return to the Holmes test. No arising under when there is a fed standard but no federal remedy.  Could be reconciled with Smith in that less of a federal interest here.

· Grable – property dispute based on title – remedy at state law – but outcome hinges on whether notice was properly given pursuant to federal statute.  Arising under allowed – Smith test wins – arising under had, even with no federal remedy, if there’s a federal standard and some interest.

· against jur: no federal cause of action, rely on Merrell Dow, say Smith had more compelling federal interests than here

· for jur: Merrell Dow had no federal interest, federal issue was only one element of the claim.  More like Smith case – federal standard and outcome hinges on it.

· Congress can confer jurisdiction explicitly if it likes, so long as it satisfies constitutional limits (Red Cross)

· Declaratory judgments and arising under

· reverses normal roles – D makes a preemptive claim for a release from potential liability

· doesn’t change the well-pleaded complaint rule – arising under jur had only if action D anticipates would have the requisite federal element

Supplemental Jurisdiction

· History

· FRCP allowed much more liberal joinder than at common law ( need for supplemental jurisdiction

· Def: allows claims with no technical jur to “ride jurisdictional coattails” of other related claims over which jur is properly had

· Two step inquiry:

· 1) is there power to exercise supp jur?

· 2) if yes, should the court nonetheless exercise its discretion to dismiss the non-jurisdictional claims?

· Pre- 1367

· Hurn – would allow joinder federal and state of claims only if a single cause of action

· problems: unnecessarily grudging; forced split of suits

· Gibbs – broader constitutional limit: can have supp jur if “common nucleus of operative facts.” Gibbs allowed to join federal labor claim with related state claims.

· rationale: efficiency, unfair to force a split (eg, when federal claims are exclusive)

· courts have discretion to decline to exercise supp jur – later codified in 1367(c) - eg, when: 

· state claims are novel/ complex 

· state claims predominate

· logistical – eg, one needs a jury, the other does not

· original jurisdiction claims have been dismissed

· Moore – federal anti-trust claim, jurisdiction over compulsory counterclaim had through supp jur.  No mention of discretion here.

· Hypo: IO v. NE, NE third party impleaded.  Supp Jur over claim between original and new D?

· yes.  Would be unfair to D, who couldn’t choose the forum.  

· Kroeger – IO v. NE, third party IO D impleaded.  Supreme Court rules no supp jur over claims by plaintiff against new nondiverse D.

· makes sense – plaintiff given less leeway in supp jur because they structured the suit.

· Zahn – no supp jur for absent class action Ps.

· Finley – presented strongest case for supp jur in context of joined nondiverse Ds.  Claim was exclusively federal, so supp jur was the only way to not split the suit.  Nonetheless, Supreme Court denies use of supp jur.  

· harshness leads to enactment of 1367

· status quo before revision – pendent-claim jur allowed (Gibbs), but not pendant party (Finley), and all Ps need to be diverse from Ds (Kroeger)

· 1367

· (a) supplemental jurisdiction had to the limits of Art III – “common nucleus of operative facts” – unless excepted in (b)

· (b) exceptions:  when suit based on diversity only, no supp jur over:

· claims by plaintiffs against Rule 14 (impleaded), 19 (compulsory joinder), 20 (permissive joinder), or 24 (intervening) parties

· claims by persons joined as plaintiffs under Rule 19, or seeking to intervene as plaintiffs under Rule 24, when there’s no independent basis of jurisdiction

· (c) discretion to decline jurisdiction when:

· state claims are novel/ complex 

· state claims predominate

· original jurisdiction claims have been dismissed

· other

· Glitches in the rule 

· what about claims by persons joined as Rule 20 plaintiffs? 

· eg, NY (100,000), NY (10,000 - Rule 20) v. PA

· wasn’t intended to overrule Zahn but seems to – why aren’t claims by Rule 23 plaintiffs excluded?

· Allapattah – two cases:

· Exxon part - class action where named parties meet jur amount, but unnamed parties do not.

· Starkist part – P (meets jur amt), P (does not) v. D

· holding (Kennedy): 1367(b) does not exclude supp jur for claims by Rule 20 or Rule 23 plaintiffs, so it is allowed.  Zahn overruled.

· theory: claim-by-claim.  But has to concoct “contamination” in complete diversity cases to not overrule Strawbridge
· dissent I - Stevens: legislative history shows Congress did not intend to overrule Zahn.  Look to Congressional intent.

· dissent II Ginsburg: carefully interprets statute – court must have “original jurisdiction” before in light of precedent, preserve Zahn.
· Examples under 1367 – Is supp jur had under 1367?

· 1) NY asserts federal claims against labor union, state claims against employer. Yes

· 2) NY (100,000) v. PA.  D counterclaims for 30,000.  Yes.

· 3) state malpractice claims – NY v. hospital (100,000), doctor (10,000).  No – suit founded on diversity and doctor joined through Rule 20.

· 4) NY (100,000), NY (10,000) v. PA.  Yes – Starkist part of Allapattah

· 5) Diversity class action where named P has jur amt but unnamed don’t . Yes. Exxon part of Allapattah
· 6) IO v. NE, NE D impleaded. Yes – though no diversity b/w third party claim, doesn’t defeat diversity and wouldn’t be fair to D who didn’t choose forum.  Claims by Ds not excepted in 1367b.
· 7) IO v. NE, IO D impleaded.  Jur over third party claim (have diversity), but not over claims by P against new IO D. Claim is by P against Rule 14 D –excepted in 1367b.  Kroeger answer is still no.
Removal Jurisdiction

· 1441 – D can remove if a) there is original jurisdiction, and b) none of Ds are local.
· proposal: allow removal based on federal defense

· Posner – might encourage manufacturing defenses to get into fed court

· Shamrock - right of removal exclusive to original D. A v. B - no removal by A when B asserts a federal counterclaim

· Hypo: A v. B in state court.  A claims for 10,000, B counterclaims for 100,000.  Can B remove? Probably no.

· 1441(c) – can have removal even if only one of cause of action a federal question

· goal: don’t allow P to defeat removal by joining state claims

· seems useless in light of 1367(a)

· Eg,  NY v. NY, federal and state claims

· if related enough, have supp jur ( orig jur ( removable

· if unrelated, can remove under 1441(c), but is that constitutional as 1367 goes to Art. III limits?

· 1445 – certain types of cases – worker’s comp, violence against women – not removable.

· procedures for removal

· motion made with fed district court, automatically removed 

· plaintiff can move to remand within 30 days ( district court decides whether it will hear the case

· diversity case cannot be removed more than one year after its commencement

· presents difficult in trying to get claims against local Ds dismissed, then removing, as opposed to removing and alleging fraudulent joinder

· Under CAFA/ and Multiforum Act ( much broader removal procedures

· eg, one year limit does not apply. see 1453.

Topic 4: Erie and its Progeny (The Applied Law in Federal Courts)
Introduction

· 1938: “Revolution” in the federal court system.  Two changes:

· Congress passes 28 U.S.C. 2071-77, empowering the federal courts to construct the FRCP (until this point, federal courts applied rules of procedure of state in which court sat)

· Erie R. Co. v. Tompkins (U.S. 1938)

· What law should the federal courts apply in diversity cases?  Guidance from:

· Constitution


· 10th  Amendment – reserves nonenumerated powers/ rights to the states/ people

· Art. III – grant of judicial power, justifying creation of federal courts

· How far does this grant of power extend?  

· 28 U.S.C. §1652 – “Rules of Decision Act”

· state laws are rules of decision “except where Constitution or Acts of Congress otherwise require or provide”

· In federal-question cases, much broader discretion for courts to craft procedural rules

Setting for Erie

· traditional view of common law: “brooding omnipresence in the sky” for enlightened philosopher judges to divine.  

· Eg: Swift v. Tyson (1842) – Justice Story held that the “laws” of the states in §1652 did not include the judicial decisions of state courts, only state statutes.

· [facts – dealt with adequacy of consideration in a sale of property.  Federal judge was held free to rule contrary to NY judicial decisions.]

· Caselaw is “evidence” of common law, but not binding.  Each judge free to issue their own interpretations.  

· Another motive: craft uniform commercial law in federal courts

· traditional view of common law, at time of Erie, giving way to legal realism
Erie R. Co. v. Tompkins (U.S. 1938)
· facts: PA plaintiff sues NY corporation in NY federal court for injuries due to PA railroad accident.

· issue: must the federal court apply the PA court’s decisions that Tompkins is a trespasser and therefore cannot sue for negligence?
· holding: federal courts sitting in diversity must apply the law of the states (here, PA law, and so PA court decisions, govern).  There is no federal common law (under Art. III). 
· rationale:
· forum-shopping concerns/ equal protection:  result shouldn’t hinge on “accident of diversity”
· Eg, Taxicab case – reincorporation to create diversity, get favorable federal rule
· discriminatory: having separate rule for diversity allows plaintiff to pick state forum, potentially get better rule (sue D in his home state so he can’t remove)
· federalism: unconstitutional for federal courts to craft law just for federal courts under Art. III powers, and thus regulate areas of law left to the state’s powers (10th Amend.)
· dissents: no need to get into the constitutional question
· notes: 
· What rules can the federal courts craft?  Does Erie make the FRCP unconstitutional?
· While Erie may decrease “vertical” forum-shopping, it may have encouraged “horizontal” forum-shopping (now that choice of law varies from state-to-state, which the Erie court could not have foreseen)
· Klaxon (1941) – federal courts bound by the state (in which it sits) choice of law.
· Two types of equality at issue in Erie: plaintiffs v. defendants, diverse v. non-diverse parties.
After Erie

Illustrative Example

· [Slave Regina – at issue is how discretion judges have in determining how a state court would rule in their place under the Erie directive.  Holding: courts of Appeals review Erie “predictions” of state courts de novo.

· illustrates that Erie doesn’t eliminate forum shopping, just establishes a new system lawyers can game.  Lawyer filing suit here would consider in choosing state/federal:

· will state courts be bound by state precedent and not get favorable ruling until high court?

· will federal courts consider themselves bounded similarly, or as is the case in Regina, interpret it as they believe the highest state court would, even if contrary to lower level state precedents?]

Determining the Procedural Law Applicable in Federal Courts 

· Despite Erie, Congress has authority via Art. III and “necessary and proper” to craft procedural rules

· Guaranty Trust v. York - state statute of lim bars suit – federal court must apply state statute of lim.
· substantive v. procedural – immaterial terminology
· holding: “Outcome determinative test” – if affect outcome ( must use state rule
· Problem with test: any procedural rule can possibly affect the outcome.
· ignores federalism aspect of Erie – should consider whether applying own statue of lim impedes on regulatory powers left to the states (see Harlan’s test)
· Cf. Sun Oil – allows states to apply own statute of lim. 
· 1949 trilogy – More expansions of Erie.  Validity questionable post- Byrd and Hanna

· Ragan – summons filed with court before statute of lim, but service after statute of lim.  Ok under FRCP 3, but not state law.  State rule applies
· Cohen – federal courts must follow state bond-posting rule.
· Byrd – issue is whether federal court must follow state rule that issue be decided by a judge, and not federal rule that it be decided by a jury.
· “affirmative countervailing considerations” – balance between state interest in the rule (perceived as weak) and a strong federal interest (influence of 7th Amend.)
· mitigates the outcome-determinative test
· The Rules Enabling Act - 2072
· Congress gives Supreme Court power to craft rules of practice and procedure so long as they do not modify any “substantive right”
· no rule has yet to be struck down on this ground (eg, Sibbach – challenged Rule 35)
· Rule making process
· rules proposed in various committees, eventually approved the Supreme Court, and then Congress can object – if they don’t within 7 months, rules enacted 
· issues: lack on congressional oversight, statutes should trump rules (but don’t – goes by the “later in time” rule – more recent trumps)
· Hanna – must federal court follow Massachusetts rule requiring personal service?  No.
· Warren’s holding
· “outcome determinative” not a talisman – would void every federal rule
· consider rule in terms of twin aims of Erie: 1) forum shopping, 2) inequitable administration of the laws
· problem: leaves out federalism
· Approach:
· two tracks – unguided Erie choice (Guaranty) and when there is federal rule or statute that applies (“direct collision”)
· In “direct collision” (as here): is rule within the scope of the rules enabling act?  I.e., it is procedural and not abridging any substantive right?
· very broad result: “arguably procedural, ergo constitutional”
· Harlan’s concurrence
· Erie is, at its core, concerned with federalism 
· “arguably procedural, ergo constitutional” goes to far
· test: would application of the rule “substantially affect those primary decisions regulating human conduct” that are left to state control?
· Hanna is an easy case, so don’t read it to far.  Ways to distinguish it:
· rule not at all outcome determinative
· doesn’t upset the balance of federalism, infringe any state regulatory policy
· rely on Harlan’s rationale – or could see Warren as on the same page if expand his “abridge substantive rights” exception to be concurrent with Harlan
· Track Assignment: After Hanna, most important consideration was whether there was a “direct collision” or not.
· if there was, federal law would control under Warren’s holding in Hanna

· if there was not, state law would control under Guaranty
· Examples
· Walker v. Armco – Ragan II: should state rule, that statute of lim tolled at service, or fed rule, that statute tolled at filing of complaint, apply?  
· Court holds no “direct collision” ( state rule trumps
· Harlan would see this as not infringing on state regulatory powers ( federal rule should trump
· Burlington – should federal courts apply mandatory state penalty if lose on appeal, or fed, Rule 37/38 (only award damages if appeal “frivolous”)?
· court holds there is a “direct collision” ( federal rule trumps
· Harlan would see this as not affecting any state regulatory powers (a house-keeping rule) ( federal rule trumps
· Point: when there is a “direct collision” or not exceedingly ambiguous, but has been greatly expanded in Burlington and Stewart.
· Stewart – should federal or state law apply in enforcing a forum-selection clause?  Comes up in context of a motion to transfer based on said clause
· (differences between other cases: here conflict is between federal statutes (not rules), and there are some federal claims – but these are ignored)
· replaces “direct collision” with federal rule/ statute “broad enough to cover the dispute”
· Takes Warren’s views in Hanna to extreme: since a statute – 1404- covers the dispute, and since 1404 valid exercise of Congressional power ( federal rule trumps
· Harlan would see application of federal rule as interfering with state regulatory power (over contracts) ( state law should trump
· Gasperini – Large judgment given in diversity case.  Federal procedure allows appellate court to set aside verdict only under Rule 59 – when was done at common law.  NY, for tort reform, enacted looser “deviates materially” standard for setting aside jury verdicts.  Which standard applies?
· Rule is clearly both procedural and substantive
· procedural: goes to allocation of functions within judicial scheme
· substantive: impacts appeal rights of parties
· Arguments for federal standard
· jury-jury relationship, like in Byrd, implicates influence of the 7th Amend and so there is a strong federal interest in applying fed standard
· Rule 59 covers the issue, so federal standard trumps under Stewart, Hanna

· Arguments for state standard
· implicates forum-shopping concerns and inequity concerns of Erie 
· application of federal rule is clearly outcome determinative
· Harlan: application of fed rule infringes state regulatory powers (tort reform)
· Rule 59 not valid here as applied here - modifies substantive rights (of D to lesser appeals std) and so outside scope of 2072
· Ginsburg’s 5
· finds no direct collision (Rule 59), applies state std. 
· sympathetic to 7th Amend concerns, remands to the district court to apply “deviates materially” std (uses federal distribution of trial-appellate authority)
· Stevens
· applies state rule to both std. used (materially deviate) and allocation of trial-appellate authority – more completely deals with forum shopping, less adequately with 7th Amend.
· Scalia 3
· like Byrd, 7th Amend ( strong federal interest ( federal rules trump
Federal Common Law

· Erie deals with authority to craft laws applicable to just federal courts under Art. III powers

· federal common law derives from area falling under Art. I of the Constitution, where Congress could legislate

· such common law, under Supremacy clause, applies to both federal and state courts

· federal common law in effect “fills the gaps” of Congress’ regulations – crafted by courts when state law as applied frustrates identifiable congressional purpose

· Boyle – diversity suit against helicopter manufacturer for wrongful death of Marine

· federal common law can be made when:

· 1)  it involves “uniquely federal interests”
· 2) there is a “significant conflict” between identifiable federal policy such that the application of state law would frustrate federal legislative purpose

· here, the court uses the  “federal contractor defense” to prevent claim

Topic 5: Claim and Issue Preclusion
Intro

· competing values:

· 1) want to decide issues rightly and on the merits, give parties full opportunity to make their case

· 2) want there to be finality to decisions

· In federal system:

· value 1 is favored until judgment – lenient pleading requirements, broad discovery

· after judgment, value 2 is favored – narrow appeal process and preclusion

· Purposes of preclusion/ finality

· stability of decisions

· repose for parties

· judicial efficiency – don’t re-decide the same claim/ issue

· two types of preclusion

· claim preclusion (res judicata)– prevents litigation on claims that were/ should have been brought in previous proceeding

· issue preclusion (collateral estoppel) – forbids re-litigation of determinations already decided in previous proceeding

Claim Preclusion

Intro

· how different must the claim be to be precluded by claim preclusion?

· spectrum:

“nothing precluded”- different theory - different relief asked for - different act of D - different right violated - different transaction - “everything that might have been brought”

· problems with either extreme

· “nothing precluded” ( inefficient, repetitive, harassing litigation; no repose; no stability to judgments

· “everything that may have been brought”( as Rule 18 allows joinder of unrelated claims: 

· Ps would have to bring claims before they were ready

· forced to litigate all claims in same court

· “floodgates” – since under threat of preclusion, P would bring everything

· Strict Mutuality: claim preclusion requires the same parties in F1 and F2

Merger and Bar

· terminology:

· if P wins, claims are “merged” into the judgment

· if D wins, P is “barred” from another suit

· main problem of claim preclusion: what constitutes the same “cause of action”?

· terminology is unhelpful – better to consider different factors

· Rush – Motorcycle accident.  #1: P sues for
property damages, wins; #2: P sues for personal injuries

· court rules that claim is “single cause of action” ( merged

· for preclusion: 1) efficiency, 2) repose for D, 3) fact that D may not have vigorously litigated #1 and issue preclusion will apply for negligence

· against preclusion: 1) possibility of latent injuries, 2) let P structure suit as she likes, 3) may be more efficient to get easy claim out of way first, 4) different legal standards, 5) different evidence

· Herendeen - #1: P sues for K breach, loses on 12b6.  #2: sues to retrieve pension benefits.  In effect, urging a new theory of relief.  #2 allowed – focuses on fact that there were 2 wrongs.

· R2J §24 – “same transaction or series of transactions” test

· Rmk: “same transaction” definition broader for supp jur than for preclusion
· Eg, car accident followed by verbal and physical assault.  P has three claims: negligence, battery, slander. Postulate first is “arising under” 

· could join all 3 under 1367(a) if P desires

· if only brought negligence in federal ct, wouldn’t be precluded in state court as “different transactions”

· why: different theory/ evidence, right of P to structure the suit

· Mottie – is there an exception to res judicata in case of unappealed 1st judgment where other Ps in similar situation won on appeal?  

· No. Shows strong federal emphasis on finality

· Hypo: P brings suit in federal court on federal issues, doesn’t raise state law claims out of same transaction

· Though related claims could be heard under 1367(a), don’t know if they would under 1367(c) – district court has discretion

· Even if pass “transaction” test of R2J 24, have to make sure don’t fall into any exceptions under R2J 26 – here, 26(c) – sub mat limitations prevented the claims being heard in F1 is at issue

· could argue they at least should have tried.

· Merger and Bar under R2J

· § 18  - P wins and suits on same claim merged – can only bring suit on the judgment

· § 19 – final judgment for D bars further action by P on same claim

· § 20 – exceptions to bar (see “on the merits”):

· (a) if judgment based on dismissal for improper venue, nonjoinder or misjoinder

· (b) if dismissal without prejudice

· (c) authorized by statute or rule

· (2) if dismissal based on suit being premature

· § 24 – dimensions of “claim” – same “transaction, or series of transactions giving rise to the cause of action”


· “transaction” to be determined pragmatically: 1) closeness in time, space 2) form a convenient trial unit (evidence, similar legal theories), 3) expectations of parties

· § 26 exceptions to general rule of 24 

· (a) parties agree, (b) court expressly says so

· (c) P unable to join due sub mat limitations

· (d) judgment in F1 or using preclusion inconsistent with statutory scheme

· (e) continuing wrong case – option to sue once or split

· (f) other

Defense Preclusion

· scope of defense preclusion largely determined by what D must bring under Rule 13 – compulsory counterclaims

· if counterclaim compulsory ( preclusion will attach

· whether defense preclusion can be used any more than this is unclear

· Reasons to be less strict on claim preclusion wrt defendants

· they don’t choose the F1 forum - are hauled into court not of their choosing

· otherwise, advantage given to who files first: they get to choose the forum ( a race to courthouse 

· Mitchell – #1 (state ct): Bank v. Mitchell, Mitchell wins on defense but does not make permissive counterclaim #2 (federal ct.): Mitchell v. Bank, same facts, defense used to make affirmative claim.  Preclusion had – can save, but not split.

· this would come out the other way under R2J – no defense preclusion if not compulsory, unless two claims are so intertwined that success in F2 would nullify result in F1

· R2J  approach for defendants

· § 21/23 – if counterclaim made and decided on, merger/ bar applicable as usual

· § 22 – Effect of failure to make counterclaim 

· if counterclaim mandatory, not raising it ( claim preclusion

· if permissive, saving it does not have preclusive effect except:

· if success in F2 action would nullify the F1 result

Defense Preclusion Examples

· Example A: #1: DR v. Patient – suit for medical services, patient makes no defense. DR wins. #2 patient sues doctor for malpractice.  Can he bring the suit?

· Under R2J, 

· if counterclaim compulsory ( precluded

· if permissive ( would it nullify #1? ( NO ( no preclusion

· Under Mitchell,

· Yes - allowed to save, but not to split.

· Example B: #1: Dr v. Patient – doctor sues for services.   Patient raises defense that services were of bad quality, wins.  #2: Patient now sues the doctor for malpractice.  Can he bring the suit?

· Under Mitchell, no.  Can’t split.

· Under R2J, 

· Counterclaim is not required and doesn’t nullify ( no preclusion

· Example C:  In Example B, plaintiff is allowed to bring #2. What’s the effect of suit #1’s determination on malpractice on suit #2?  Issue preclusion?

· Maybe yes - the determination was made on malpractice in suit #1.  

· Raises a fairness issue if, in suit #1, doctor didn’t litigate the issue very thoroughly b/c it was a small-amount suit

· Exception in §28(c) if suit is qualitatively different may help the doctor out

Scope of “On the Merits”

· for bar to work, the previous judgment must be “on the merits” 

· old terminology: “with prejudice” ( preclusive effect; “w/o prejudice” ( no preclusive effect 

· after Semtek, just speak of judgments with or without preclusive effect

· R2J § 20 – not on the merits if dismissal for:

· improper venue, nonjoinder or misjoinder, without prejudice, based on suit being premature

· judgments clearly with preclusive effect:

· trial on merits, Rule 56 summary judgment, 12b6 failure to state a claim, Rule 11 violations, Rule 37 (discovery) violations, 

· judgments without preclusive effect:

· per jur, sub mat jur, Rule 41 voluntary dismissal (once), venue, fnc, failure to join Rule 19 party, misjoinder

· Costello – dismissal in deportation case as govt failed to file affidavit showing good cause pursuant to a statute.

· Rule 41(b) – other than jurisdiction, venue, or misjoinder, dismissal is “with prejudice”

· Supreme Court contorts text to say fault was “jurisdictional”

· D’s case: 1)  plain text; 2) dismissal is punitive - not complying with statute similar to not complying with Rule 11 

· P’s case: 1) like jurisdiction, fault can be corrected, 2) really a technicality, 3) dismissal at early stage so not inefficient, 4) R2J – “failure to meet a precondition to suit” – not on the merits

· Dozier – case dismissed for sub mat jur, than D moves to create diversity and alleges proper amount.  Precluded?  Scalia – yes. 

· Semtek – facts: F1: CA federal court, dismissed for statute of lim. F2: MY state court – dismissal for res judicata.   

· 2 main issues: 1) Erie issue, 2) interjurisdictional issue, 3) preclusion issue 

· 1) Whose preclusion law should the F2 court apply – state or federal?

· 2) If state, which state – F1 or F2?

· 3) does CA dismissal for statute of limitations constitute “on the merits”/ to be given preclusive effect?

· Holding:  

· Preclusive effects of federal judgments a matter of federal common law

· Erie doesn’t mandate that state standard apply

· Nor does Rule 41 speak to preclusive effects – would violate the Rules Enabling Act as abridges substantive rights

· As a matter of federal common law, courts chooses to:

· use state rules as standards – F2 court looks to the state standard in F1 jurisdiction to determine the preclusive effect

· factors to weigh in “on the merits”

· correctable flaw or not?

· early in the suit or not?

· punitive dismissal or not?

· purpose of rule authorizing dismissal in F1

· a “failure to meet a precondition to suit”?

Issue Preclusion (Collateral Estoppel)

· new claim, but overlapping issues

· R2J §27: in general, issue must be 1) litigated, 2) determined, 3) essential to the outcome, to be precluded

· Overriding policy: the issue should be the same, have been seriously litigated and determined, and the use of preclusion is not unfair in any way (don’t want the issue taken out of context, used in ways the parties could not foresee, want to have given party a full and fair opportunity in court).

· Exceptions to the general rule – R2J §28

· (1) the party being precluded did not have a right to appeal the 1st determination

· (2) the issue is one of law and:

· the two claims are unrelated, or

· a new determination is warranted

· (3) a new determination is warranted due to differences in the quality/ procedures of the courts

· eg, first determination was in an administrative court

· (4) the party being precluded had a heavier burden of proof in the 1st action, or the burden has otherwise shifted as to be unfair
· (5) there is a clear and convincing need for a new determination as:

· (a) adverse public interest effects, or

· (b) preclusion was not foreseeable at the time of the 1st action

· (c) the party sought to be precluded did not have an adequate opportunity or incentive to litigate fully 

· eg, first was small claims case 

· R2J 83, 84: administrative/ arbitration tribunals have same res judicata effects unless it did not have all the same essential adjudication elements: notice, procedural elements

· Little v. Blue Goose Motor – Crash between car and bus.  F1: Goose sues Little for $100 in damages to bus, wins.  F2: Little brings suit for personal injuries.  Goose claims collateral estoppel on the issue of negligence, wins.

· Variations in Traditional Issue Preclusion
· #1: P v. D for property damages, P wins, and D determined negligent.  #2A: P v. D for personal injuries.  #2B: D v. P for personal injuries

· A: if P not barred by claim preclusion, D will not be allowed to re-litigate on negligence.  If contributory negligence is a defense and he failed to raise it in #1, he may be able to raise it in #2.

· B: this is Blue Goose.  D will be precluded from re-litigating D’s negligence.  D will not be able to litigate on P’s negligence if it was litigated on in #1.

· #1: P v. D for property damage, judgment for D.  #2A: P v. D for personal injury.  #2B: D v. P for personal injury.

· A: Verdict for D in #1 means D not negligent or P contributorily negligent or both.  Either result bars suit in 2A, so there is issue preclusion.

· B: There is no issue preclusion as you need both for D to win, and it’s not clear which reason the jury chose (i.e., it may not have been essential to the judgment).  If there was a special verdict stating that D was not negligent and P was contributorily negligent, then D would be able to use issue preclusion.

· #1: P v. D for property damage.  Special verdict finding both negligent.

· P can’t bring a new suit for injury, but D can, since he had no chance to appeal in #1.

· Kossover v. Trattler – default judgment for doctor in medical services suit should not have preclusive effect on later malpractice claim, as the issue was not actually litigated.  Even if it was, stakes in first suit so small relative to later suit that in would fall into R2J §28 exception.

· Kaufman – suit over DES, drug that increased risk of birth defects in women who took it.  Bichler case decided against drug manufacturer, Kaufman wishes to use offensive nonmutual issue preclusion.  Two requirements: 1) same issue, 2) “full and fair” opportunity to litigate
· arguments for Ds: no mutuality, result was due to jury compromise.

· court breaks down by issues:


· proximate cause – unique, so must be determined individually.  No preclusion.

· inadequate testing – given preclusion

· concerted liability theory – no preclusion, as Lily didn’t raise objections to the theory ( no full and fair opportunity.  Also an issue of law, which are les likely to be given preclusive effect.

· The issue of Privity

· party bound must be the same party in F1 or “in privity” with said party

· General Foods – F1: trade association challenges constitutionality of labeling regulation, loses. F2: some members of association sue.

· holding: the members held in privity and precluded – they contributed and participated indirectly in F1, and so can be bound.
Mutuality

· Mutuality: old requirement that the two parties be identical for issue preclusion to operate.

· now, although you still can’t bind a non-party, issue preclusion does not always require strict mutuality.  

· Reasons to allow nonmutuality: efficiency

· Reasons not: first case may be small, party does not have incentive to litigate fully

· if apply nonmutual issue preclusion all the time, parties will have to always seriously litigate first case ( inefficiency

· R2J §29: Nonmutual issue preclusion allowed.  However, factors to consider are those in §28 and whether:

· (1) treating the issue as determined would be incompatible with a scheme of remedy administration

· (2) F2 offers procedural opportunities not available in F1

· (3) the person seeking to invoke favorable preclusion, or avoid unfavorable preclusion, could have effected joinder in F1
· (4) determination relied as preclusive is inconsistent with other determinations

· (5) prior determination affected by other relationships, or the result of a compromise verdict

· (6) giving preclusion would complicate other issues or create prejudice

· (7) issue is one of law and treating as precluded would inappropriately foreclose reconsideration

· (8) other

· Mendoza - Non-mutual issue preclusion cannot be asserted against the government.

· since it is so often a party, would be unfair and freeze development of certain areas of law

· Government has limited resources ( would have to litigate every case to the fullest on pain of preclusion, which would be inefficient
· Roots of nonmutual issue preclusion.  Indemnity context, where you get inconsistent results. Eg,

· #1: P v. Contractor.  P loses.  #2: P v. City.  P wins.

· #3: city v. contractor.  City has arrangement with the contract – if I’m liable, then you are (indemnification clause), and they contractor pays.

· Creates an inconsistency, unfairness to the party that won in #1.  One solution: preclude P in the second action.  (Defensive use of non-mutual preclusion)
· Bernhard - Cook, as executor of estate, brings lawsuit, files his accounting with the probate court.  Bernhard and other beneficiary object.  Court determines that the money was a gift to Mr. Cook. Bernhard, as administrator, initiates second action against the Bank, seeking to recover the deposit.

· arguments to preclude: 

· efficiency

· defensive use 
· prevents inconsistent result

· arguments to not preclude

· no mutuality

· Bernhard couldn’t have joined bank in first proceeding

· probate court might not give full opportunity to litigate

· Blonder-Tongue – SC recognizes nonmutual defensive issue preclusion.  #1: A v. B (A loses, ruling that A has no valid patent).  #2: A v. C (C seeks to use #1 to stop suit)
· A argues lack of mutuality
· C argues: 

· efficiency, A could have joined C in the first suit, A had his day in court, second case was not a surprise – A could see the consequences of an adverse determination.

· defensive use – which means that A chose the time and place of litigation.

· creates incentive for joinder to increase efficiency in the future.
· why offensive nonmutual issue preclusion is less favorably viewed

· defensive use encourages joinder, but offensive doesn’t encourage such efficiency.  It works in the opposite way, encouraging plaintiffs to take a “wait and see” attitude ( encourages multiple litigations
· also may be unfair to defendant if first suit is for small of nominal damages
· Parklane – SC recognizes offensive nonmutual issue preclusion.  #1: SEC v. D (judgment in favor of the SEC).  #2: stockholders v. D (stockholders seek to use #1 offensively).
· holding: when a plaintiff could have joined in the earlier action, or use of offensive issue preclusion would be unfair to the D, it will not be allowed – else, it will.  (this is essentially the R2J approach).

· thus, no offensive issue preclusion when P adopted a “wait and see” attitude, or it would otherwise be unfair

· Rehnquist’s dissent:

· party was not given a jury trial on this issue in #1, which they’d be entitled to in #2.

· violation of jury right ( gives government tremendous leverage, encouraging premature settlements

· Mass Tort Hypo: 1st P loses, 2nd wins.  should the next 1000 Ps get to exploit the judgment?

· no, R2J has exception for when there is inconsistent rulings.

· even if first had won, there is substantial unfairness in universalizing the first jury verdict
Interjurisdictional Preclusion

· inter-jurisdictionally, claims preclusion operates through: 1) full faith and credit (between states), 2) § 1738 – (full faith and credit by federal cts to states), 3) unwritten traditions - full faith and credit from state to federal, and intrafederally.
· standard rule is to look to the preclusive effect the judgment would have in the F1 jurisdiction.

· State/ Federal Preclusion

· Allen v. McCurry - #1: criminal suit: State v. McCurry (court rules it was a legal search,  State wins).  #2: McCurry v. Allen (the officer, in federal civil rights suit)

· McCurry argues:

· Congress meant to make an exception to full faith and credit, allowing P to get into federal court for a determination of the civil rights issue.

· he didn’t choose the first forum – not fair that he had to litigate the claim once and for all there – he was entitled to get into federal court

· he couldn’t have “saved” the claim – he needs to bring everything up to preserve his freedom

· Holding: looking to the preclusive effect of the rendering state is a hard rule – no exceptions unless explicitly made by Congress

· Dissent:  preclusion law was different when statute passed, Congress intended to have an exception here.  Motivation of criminal tribunal is very different

· Hypo: obviously no claim preclusion in McCurry as there’s no mutuality.  If there was mutuality, would there be claim preclusion under R2J?

· No.  Civil Rights claim couldn’t have been brought in F1

· However, there would be issue preclusion under R2J – same issue, litigated and determined, essential to judgment.

· burden of proof different, but was more favorable to party being bound.

· Migra - #1: P v. D – breach of contract in Ohio state court, P wins.  #2: P v. D – federal claim under same facts §1938 (civil rights).  
· Held: federal court needs to look to how Ohio would treat the judgment.
· What P should have done
· joined the claims in state court
· or, brought 1938 claim in federal court, and join claims under supp jur
· Marrese – #1: P v. D – state claim, P loses.  #2: P v. D – federal court, antitrust claim (exclusive federal jurisdiction)

· O’Connor holds that you must look to the law of F1 even in the case of exclusive federal jurisdiction.

· Hypo:  

· #1: A v. B – breach of contract, B asserts a federal antitrust law defense (area of exclusive federal jurisdiction, but can be raised as a defense).  D could not assert an antitrust counterclaim, because of a lack of subject matter jurisdiction.  Court rules:

· a) rejects the defense – A didn’t do any of these things B claims, judgment for the plaintiff

· b) rules simply that A not anti-competitive
· #2: B v. A – B brings federal antitrust claim
· Result?

· Cannot be claim preclusion as claim could not have been brought in first forum

· issue preclusion?



· Stronger case in a), because determination is one of fact

· Weaker case in b), could argue that the court was not competent to make such determinations.

· R2J has exception for preclusion when inconsistent with statutory scheme 
Topic 6: Joinder, Class Actions

· Rule 17: lawsuit must be brought in the name of “real party in interest”

· citizenship of this real party is used for purposes of diversity – not that of administrator, representative, etc.

Joinder of Claims

· Claims by P

· Rule 18 – can join any claim between same parties, whether related or no

· but court has discretion under Rule 21 to sever claims

· what must you join?

· technically, nothing.  But rules of preclusion operate effectively as compulsory joinder rules for the plaintiff

· Rmk: joinder rules do not provide a basis for jurisdiction

· Eg 1: in federal court, no diversity.  P joins 1) federal arising under claim, and then 2) state law claim under Rule 18

· court will dismiss unless related enough for supp jur

· Exception: P joins two claims, one for 40,000, the other for 70,000.  Diversity case.

· a single P can aggregate claims, so here joinder does serve to create jurisdiction
· Counterclaims

· Rule 13a – D must assert counterclaims arising out of same transaction or occurrence.

· unless: 

· third party D needed and jurisdiction over him can’t be had

· claim is already pending in another case

· or if attachment case, and personal jurisdiction not had

· Rule 13b – D can assert any other claims not arising out of transactions

· glitch: what about exceptions in 13a?  Not covered in either rule

· rules of compulsory claim joinder for D put him on notice of needs to be asserted on pain of preclusion

· rule 13 has no sanction – rulemakers were concerned about abridging substantive rights – but preclusion is the de facto sanction

· Rmk: not all states have compulsory counterclaim rules, believing D should get to choose time and place to bring action.

· but rules of preclusion may effectively compel joinder

· Grumman Systems - #1: DG v. Grumman in Mass. (copyright).  #2: G v. DG, removed to federal court (antitrust – monopolization of the copyright) in Cal.; after removal, G joins two additional Ds over whom jurisdiction cannot be had in Massachusetts.
· DG makes undifferentiated Rule 12 motion to dismiss as claims in #2 were compulsory counterclaims in #1

· test: is there a “logical relationship” such that judicial economy and fairness dictate that the claims be resolved in the same suit.

· Grumman claims that two additional Ds necessary, so falls outside of 13a, but court disagrees.

· Hypo: what if #2 stayed in state court?
· if before judgment, may be allowed to continue, as full faith and credit obligation isn’t triggered until judgment

· Rmk: both supp jur and compulsory joinder have “same transaction” test, but tests are not necessarily identical

· makes sense for supp jur to be broader, as party there wants to consolidate claims.  Judicial economy is only consideration, so extend to limit of constitution.

· test should be narrower for compulsory joinder as here there is a countervailing consideration against judicial efficiency: the right of a P to structure his claims as he likes, sue in the court of his choosing.

· Hypo: Ill. v. NY in NY.  NY D asserts a counterclaim, and Ill. claims lack of personal jurisdiction.

· as in Saenger case, personal jurisdiction waived even if claim unrelated
· Cross-Claims

· cross-claims: asserted between non-adverse parties (b/w Ds, or b/w Ps)

· Rule 13(g)

· all cross-claims are permissive (though preclusion ca effectively make them compulsory)

· cross-claims must be transactionally related

· rationale: P the architect of lawsuit, non-related cross-claims would mess it up

· court has discretion to sever under 13(i) and 42(b)

· how broad should the “same transaction” test be here?

· like supp jur, party wants to bring claim, but this is balanced against the fact that the P is the architect of the suit

· judicial efficiency can cut either way

· Old Homestead – uses same “logical relationship” test to determine if cross-claim part of same controversy.  Expansive view – cross-claims with “logical relationship” might well still require completely different evidence.

Joinder of Parties

· Permissive: Rule 20

· two part test: P allowed to join if:
· 1) claim arising of out same transaction or series of transactions
· 2) common question of law of fact

· Hypo:  Sexton makes libel claim against several newspapers, who made same allegation

· misjoinder: common question satisfied, but not same transaction

· Guedry v. Marino – deputies sue former boss for firing them, alleging free speech and discrimination claims.  Allowed – clearly common questions of law and fact, but transaction more of a stretch, but “series of transactions” might be appropriate

· P with worker comp claims, allowed as has discrimination claim under Rule 20, then worker comp claim allowed under Rule 18
· Rmk: Joinder of parties does not create jurisdiction

· however, if satisfy Rule 20, probably qualify for supp jur if applicable.  Both use “same transaction” test.

· Hypos

· #1: NY v. Pa. (50,000), Ohio (50,000).  
· No sub mat jur – no aggregation except in limited cases where there’s a “joint and undivided right.”
· #2: NY v. Pa. (100,000).  Seek to join Cal. D for $10,000 claim.  
· Diversity case falls under 1367(b), which excepts Rule 20 joined parties, so no supp jur.
· #3: NY P1 (100,000), NY P2 (10,000) v. Pa.  Diversity case.  Obviously cannot aggregate, but is there supp jur?
· this is the “glitch” in the rule.  1367(b) would disallow jurisdiction if they were Rule 19 parties, but Rule 20 was left out of 1367(b).
· This is the Ortega part of the Allapattah case.  Holding there allowed the suit under strict textual reading
· #4: NY, PA v. PA.  No problem with jurisdictional amount.  Original jurisdiction in first suit, but Kennedy draws a distinction between amount and diversity.  
· Here there is “contamination” by the joinder, and jurisdiction is defeated so that Strawbridge preserved.

· Compulsory Joinder – Rule 19
· normally, plaintiff architect of the suit.  Exceptions:

· removal, transfer and fnc

· counterclaims, cross-claims, and third party claims

· compulsory joinder of parties

· historical rule: party must be “necessary and indispensable”

· eg, situations where both parties should be joined to avoid inconsistent obligations

· New Rule 19 opts for a pragmatic approach

· Rule 19a – parties to be joined “if you can”

· those parties whose absence might lead to inconsistent obligations, or result in incomplete relief, etc.

· Rmk: 4(k)(B) creates 100 mile jurisdictional radius for Rule 19 parties

· Rule 19b – “if you can’t join these, you have to dismiss the suit”

· factors:

· is absence prejudicial to the other parties?

· will absence make judgment inadequate?

· is there an alternate forum?

· Goal: all claims should be heard in single suit, if possible.

· proposals to eliminate Rule 19 issues.  cf. interpleader
· allow minimal diversity

· allow nationwide jurisdiction

· examples

· “joint obligors”/ “joint obligees"  - P sues multiple Ds with united rights, but jurisdiction only over some of Ds/ P has part of claim of right, but other Ps needed
· Brousard – Rule 19 joinder would defeat diversity.  Court dismisses as 1) federal court can’t adjudicate all claims by indispensable parties, and 2) state court offers venue in which all claims would be resolved.
· Impleader -  Rule 14
· D allowed to bring in third party who “is or may be” liable to D for all or part of P’s claim

· extends to any kind of indemnification or contributory relationship

· Allows impleaded D to assert claims against original D or original P

· there must of course be per jur and service over impleaded D

· Hypo - NY v. PA1. PA1 seeks to implead PA2.

· no independent basis of sub mat jur

· however, allowed under supp jur via 1367

· policy reasons: D didn’t choose forum

· recall Kroeger – NY1 v. PA.  NY2 impleaded.  Can NY1 assert a claim against NY2?
· No under 1367
· Open question – if NY2 makes claim against NY1 (allowed under 1367), can NY1 now counterclaim (especially if compulsory)?
· Intervention – Rule 24

· allow method for which party can be joined into suit on his own initiative
· 24a – intervention as of right

· when party has interest in property or transaction of suit , and judgment may affect his ability to protect his interest

· same language as whether party is necessary under Rule 19(a)(2)

· but interpreted more broadly

· given same rights as other parties

· 24b – permissive intervention

· common question of law or fact

· choice is at discretion of the court
· Interpleader – Rule 22, and 1335
· Rule 19 and 24 provide that parties that may be affected can participate

· Rule 22 and 1335 designed to protect against inconsistent obligations

· eg, used in cases when there are completing claims to a single thing – often insurance companies (the stakeholder) with a policy claimed by several people
· most common- statutory interpleader - 1335

· allows minimal diversity, nationwide service, thus more favorable than Rule 22

· federal courts given sub mat jur over any interpleader claim over $500
Class Actions
· History

· Old Rule 23 had three types of class actions

· “true class action” – joint and undivided rights

· “hybrid” – eventually became bankruptcy cases

· “spurious” – bound only named parties if Ps lost

· if Ps won, absent plaintiffs could take advantage

· worked as nonmutual offensive issue preclusion ( Ds though it was unfair

· Hansberry – Housing case based on racial exclusion clause. Held: 14th Amendment’s due process requires parties have notice and that their interests be adequately represented in order to be bound

· procedures of new Rule 23 – opting out, notification, class certification, etc., eliminate many of these concerns

· New Rule 23

· imposed critical feature of binding the entire class, win or lose

· the four requirements for all forms of class action
· numerosity – class must be so large so that simple joinder is impracticable (>40)
· commonality – at least one common question of law or fact

· lacking if factual circumstances require individual determinations

· typicality – claims and defenses of named parties must be “typical” of the class, not so strong or weak as to advantage one side

· interpreted leniently

· adequacy of representation – two components

· 1) adequacy of the named parties

· 2) adequacy of the class counsel

· are there conflicts of interest here? (as in Hansberry?)

· Three types of class action

· 23b1 – inconsistent determinations or individual determinations would affect interests of absent parties – “true” class action

· derivative shareholder actions – 23.1, 23.2

· 23b2 – seeking injunctive or declaratory relief 

· used often in civil rights cases

· 23b3 – “common questions of law and fact,” and class action superior to other methods

· most common type

· has extra notice and other requirements that must be satisfied

· Extra requirements for Rule 23b3 type
· 1) predominance – common claims must predominate over individual issues

· 2) superiority – class action must be a superior method

· a given in negative value cases

· 3) notice – must have

· a) best notice practicable

· b) opt out

· Remarks

· functions of opt out

· allows parties not to participate

· prevents them from later using the judgment for offensive issue preclusion if they opt out

· functions as a waiver of per jur objections

· can a party immediately appeal for a denial of certification?

· not technically a final judgment, but sounds a “death knell” for the suit

· courts often allowed interlocutory appeals under writ of mandamus

· now, Rule 23(f) gives appellate courts discretion to hear an immediate appeal of a grant or denial of certification

· Role of Attorney’s fees – conflict of interest
· contingency fee comes out of pot of money recovered in judgment of settlement

· lawyers have incentive to settle early for less – saves them work

· Rule 23(e) requires court to approve the settlement and counsel’s payment

· partially solves “principal agent” problem, where attorneys “sell out” and settle early or otherwise screw over the class

· Eg, “coupon settlements” (the GM case)
· Class action rule benefits the attorneys (certainly) and also the industries – they get “judicial peace”

· Ds can exploit the lawyers’ contrary interests, get a cheap early settlement and litigational peace
· Ds can often “reverse auction” seeking the lowest bidder among the plaintiff attorneys

· absent class members often get the short stick in all this

· ( Rule 23(e) – judicial oversight of settlements: must be “fair and reasonable,” gives absent parties another opportunity to opt out

· “settlement class actions” – court certifies class only for the purposes of settlement

· way to skip the certification battle and go straight

· D reserve right to contest certification

· sub mat in class actions

· Ben Hur – only named parties considered for diversity

· Synder – can’t aggregate to meet jurisdictional amount

· Allapattah – overruled Zahn, only named parties need meet jurisdictional amount

· per jur in class actions
· Shutts – must give best practicable notice, opt out in b3

· opt out functions as per jur waiver

· what can an absent class plaintiff do to challenge a settlement?

· in the first action

· 1) can opt out, either at beginning or at settlement stage

· 2) can make an appearance and intervene

· ex post

· 1) collateral attack?

· per jur waived by failure to opt out

· could raise adequacy of representation as in Hansberry
· but, given requirements of new Rule 23, should this be allowed?
· Supreme Court is 4-4

· for allowing it

· like sub mat jur, adequacy of representation goes to heart of competency of tribunal

· protection against collusive settlements

· against


· already enough protection

· undermines finality, efficiency
· 2) direct attack?

· Rule 60b – relief from judgment- must be made in same court

· grounds: 1) mistake/ inexcusable neglect, 2) new evidence, 3) fraud, 4) the judgment is void, or 5) any other reason justifying relief

· must be made within a reasonable time
· Examples

· Eisen – 6 million odd-lot investors.  Court rules that publication inadequate notice for b3 type.  

· publication or other lesser notice may well suffice for b1 or b2 -23c says the court may order notice in these cases, but doesn’t have to.
· 23c says the court must order notice for be type

· Mass Tort cases

· Castano – suit on behalf on all nicotine dependent persons in U.S.  Immature mass tort cases disallowed in federal courts.

· Denied as method wasn’t “superior” – individual claims could be brought (not a negative value case), efficiency doesn’t outweigh the individuality of the claims

· also denied common claims “predominate”

· not even a single law governing all the claims

· Underlying policy concerns

· too much power for one jury – fate of an industry in its hands

· immature tort ( too many variations in the claims (causation, contributory fault, damages)

· bifurcation of issues, requiring multiple juries, may violate 7th Amendment

· Amchem – asbestos case.  Certification of class for settlement purposes only.

· Requirements of Rule 23 largely still need to be met in certification for settlement only

· exception: concerns of manageability absent

· here there was no adequacy of representation or predominance, as immature tort case – those whose injuries haven’t arisen yet aren’t being represented, yet will be bound.

· need separate representation for those with injuries and those whose injuries haven’t yet arisen ( subclasses?

· effect, with Castano, is to put mass tort cases in state court

· Dissent: too far removed to make these determinations, and there is some efficiency to be gained

New Amendments to Rule 23

· new 23(c)

· specifies that requirements of notice in more detail, what must be said in clear and plain language in opt out 

· new 23(e)

· court must review settlement and ensure it is “fair, reasonable, and adequate”

· absents parties given second opt out opportunity

·  “side agreements” must be disclosed
· new 23(g) and (h)

· provides procedures for appointment of class counsel, must inquire into their experience, knowledge of the law, resources, etc.

· more transparency to calculation of fees

CAFA/ Multidistrict

· Multidistrict – 1407 – court can order transfer of multiple cases to single forum when there are common questions of fact, and convenience will be furthered

· CAFA 

· expands diversity jurisdiction of federal courts

· can hear many class actions (greater than $5 million) with only minimal diversity

· targets certain problematic settlement classes

· under 1332, can get original jur on this minimal diversity
· is this Constitutional?  Yes - Strawbridge was interpreting the statute (1332a1), not the Constitution

· under 1453, can get removal on minimal diversity in these cases.  No local defendant limitation
· Effect: brings a lot of these cases into federal court.  Does this go to far?  

· 1332d3-4: limit this somewhat, effort to keep mainly state cases in state court:
· 1332d4: court must decline jurisdiction –

· if 2/3 of Ps plus one important D of a state, and injury in state

· 1132d3 – discretionary standard – may abstain.
· Hypo1: 2/3 Tex v. Cal.  Arising out of Texas activity.

· though this might belong in state court, it’s no abstention under 1332d4 b/c D not a Texan.

· could try to get around this by joining local D
List of rules & statutes (taken from another outline)
U.S. Constitution

Article III.
1.
One Supreme Court as judicial power of the United States, and inferior courts as Congress establishes

2. Federal jurisdiction for cases arising out of federal law, treaties, controversies between states, controversies btw citizens of different states, etc.

3. Cases affecting ambassadors, etc., Sup Ct has original jurisdiction.  In other cases arising out of federal law, Sup Ct has appellate jurisdiction.  Congress has also granted additional appellate jurisdiction to Sup Ct.  Trial by jury.

Article IV
Full faith and credit clause between states, incl. for judicial decisions.

7th Amend
Courts c/n review a jury verdict.  see rules 50 and 59

Federal Rules of Civil Procedure (10/10/1999)
4(a)
Form of summons

4(b)
Issuance of summons

4(c)
Service with complaint; may be made by anyone who is not a party and is at least 18, or may be made by U.S. marshal 
4(d)(1)
Fill in
4(e)
Service on individuals w/in a U.S. judicial district.  Personal service.

4(h)
Service upon corporations or associations:  Generally, effected through agent “authorized by appointment or by law to receive service of process.”  If agent authorized by law (ie, n/ designated by corporation), must also mail a copy of process to D.

4(k)
Territorial limits of effective service: service of a summons is effective to establish personal jurisdiction over D who could be subjected to state court in the state where the district court is located, or if party is joined under Rule 14 or Rule 19 and is not more than 100 miles away, or for other reasons.
4(k)(1)(a)
Allows PJ over anyone over whom a state ct would have PJ.  This allows federal courts to use states’ long-arm or single-act statutes to get PJ, b/ only to the extent of the state statute.

4(k)(2)
In claims arising under federal law, if the exercise of jurisdiction is consistent w/ constitution and federal law, service of summons establishes jurisdiction over any D who is not subject to any state court jurisdiction
4(n)(1)
In rem j/d if federal statute provides for it.  Must be notice, as provided by statute or svc of summons.

4(n)(2)
QIR II j/d: if PJ over D c/n be obtained by svc as authorized by Rule 4, then ct may assert j/d over assets under circumstances and in manner provided by state law where the court sits

7 Pleadings Allowed; Form of Motions
7(a)
Pleadings: Kinds of pleadings allowed (original, cross, counter, third-party complaint).  Not very many pleadings allowed: notice pleading only

7(b)
Motions & Other Papers
1. Application to ct for order shall be made by written motion unless at hearing or trial

2. Rules about captions, etc. apply to motions
3. Motions shall be signed in accordance w/ Rule 11.

7(c)
Demurrers, Pleas, etc. Abolished.  N/ covered in class.

8 General Rules of Pleading
8(a)
Claims for Relief:  pleading must contain 1) short and plan statement of grounds for jurisdiction; 2) short & plain statement of claim showing pleader entitled to relief; 3) demand for judgment

8(b)
Defenses; Form of Denials: State in short and plain terms defenses to each claim asserted; admit or deny the averments on which the adverse party relies.  If party is w/o knowledge to deny, party shall so state (preserves denial).  May make specific denials or general denials.  General denial okay b/ subject to Rule 11.  Permits general denial or specific denials.

8(c)
Affirmative Defenses: Set forth affirmative defenses (listed in Rule).  If a defense is actually a counterclaim or vice versa, ct can treat it as such.

8(d)
Effect of Failure to Deny:  Averments in a pleading n/ denied, other than amt of damage, are admitted.  If no responsive pleading is required, averments treated as denied

8(e)
Pleading to be Concise and Direct; Consistency
1. Averments shall be simple, concise & direct.  No technical forms required.

2. Claims & defenses may be set forth alternatively or hypothetically.  D/n invalidate each other.  Statements subject to Rule 11.

8(f)
Construction of Pleadings: All pleadings construed as to do substantial justice.

11 Signing of Pleadings, Motions, and Other Papers; Representations to Ct; Sanctions

11(a)
Signature:  All pleadings or other papers shall be signed by attorney or pro se party.  Unsigned will be stricken if n/ promptly signed.

11(b)
Representations to Ct:  By presenting to ct signed paper, attorney or pro se party certifies:

1) n/ presented for improper purpose

2) contentions warranted by existing law or nonfrivolous argument for extension

3) allegations have evidentiary support or will have after disc

4) denials are warranted on the evidence or are reasonably based on lack of information and belief if party says so.

11(c)
Sanctions:  If 11(b) has been violated, ct may impose sanctions on attorneys, firms, or parties.  (b/ for parties representing themselves pro se, will courts  impose sanctions for mistake of law??)
1. How sanctions are initiated

a. By motion.  N/ filed w/ ct until 21-day safe harbor expires.  Ct may award prevailing party for reasonable expenses and attorneys fees.  Firms responsible for attys.

b. On court’s initiative
2. Nature of Sanction:  It’s for deterrence.  May be nonmonetary, may be pd to ct, may be pd to other parties.  Other specific instructions re: sanctions.

a. represented party c/n be sanctioned for unwarranted-at-law violations.

11(d)
Inapplicability to Disc:  Inapplicable to disc b/c they are subject to Rules 26-37 (which contain similar sanctions provision w/ slightly diff certification)

**Look again at Rule 11: where does “reasonable inquiry” come into the language?  Also, note that reasonable inquiry is objective std: if you inquire and get it wrong, and a reasonable attorney would have gotten it right, you’re still subject to sanctions.

12
Defenses and objections—when and how presented—by pleading or motion—motion for J on the pleadings
12(a)
When presented

12(b)
How presented

· Every defense must be asserted in the responsive pleading, except that some defenses may be asserted by motion, incl.

1. lack of subject-matter jurisdiction

2. lack of personal jurisdiction—used even in QIR and QIR II proceedings

3. improper venue

4. insufficiency of process

5. insufficiency of service of process—used even in QIR and QIR II proceedings

6. failure to state a claim upon which relief may be granted—demurrer or “so what” motion
7. failure to join a party under Rule 19.

· Motion making any of these defenses must be made before pleading, or you can include in the pleading
· Motion to dismiss for failure to state a claim is treated as summary judgment and dealt with first

12(d)
Preliminary hearings: prelim hearing on 12(b) motions occurs before trial on application of any party

12(g)
Consolidation of defenses in motion
· All motions made under 12(b) must be consolidated, except motions specified in 12(h)(2), or they are waived

12(h)
Waiver or preservation of certain defenses:

(1) Defense of lack of personal jurisdiction, improper venue, insufficiency of service is waived if omitted from a motion or n/ included in a pleading or allowable amendment to a pleading

(2) Demurrer or defense of failure to join an indispensable party may be made in any pleading, by motion for judgment, or at trial
(3) Subject matter jurisdiction may be raised at any time by either party or by the court, and if the court agrees, will dismiss the case.

13
Counterclaim and Cross-Claim

13(a)
Compulsory counterclaims:  Pleading has to state counterclaim if it arises out of same transaction and d/n require presence of 3d parties over whom ct c/n acquire j/d.  B/ claim d/n have to be stated if 1) it’s already the subject of another pending suit; or 2) j/d over the party is based on attachment or so that ct d/n have j/d to render personal judgment on that claim
13(b)
Permissive counterclaims:  Pleading may also state any counterclaim n/ arising out of the transaction or occurrence

13(h)
Joinder of Additional Parties:  Additional parties may be made parties to counterclaim or cross-claim in accordance w/ Rules 19 and 20.

14
Third Party Practice

14(a)
When D may bring in 3d party:  Indemnification.  D/3d party P can bring in s/o who “is or may be liable to the 3d party P for all or part of P’s claim against the 3d party P.”  3d party D can assert claims and defenses, and P can assert any claim against 3d party D “arising out of the transaction or occurrence that is the subject matter of the P’s claim against the 3d party P”

14(b)
When P may bring in 3d party:  P can bring in 3d party if D asserts counterclaim against P and there is a 3d party who “is or may be liable” for that counterclaim

15 Amended and Supplemental Pleadings
15(b)
Amendments to Conform to the Evidence
· If issue n/ raised in pleadings arises in evidence and is not objected to, ct shall treat as if had been raised in pleadings, or allow amendment
· Ct may allow pleadings to be amended.  Fairly liberal: opposing party has to show that allowing amendment would prejudice it.  Otherwise, amendment allowed.

16 Pretrial Conferences; Scheduling; Management
- part of judicial management of discovery process.  Seems like ct has v. broad discretion to attempt to persuade parties to jettison certain claims, or admit certain facts, or else, in order to streamline.
17 Parties Plaintiff and Defendant; Capacity: every action should be prosecuted in the name of the real party in interest, and capacity of an corporation to sue or be sued is determined by law under which corp. was organized.  In all other cases, capacity to sue shall be determined by law of the state where the district ct sits, except that an unincorporated association w/ capacity in a state can sue on a federal question.

18
Joinder of Claims and Remedies:  One party can join as many claims as s/he wants against another party, regardless of whether they are independent.  A party can also join two claims in which one depends on the other for its outcome—the party d/n have to wait until the first is settled to bring the second.

19
Joinder of Persons Needed for Just Adjudication

19(a)
Persons to be joined if feasible:  person who is subject to service of process and whose joinder w/n deprive ct of j/d will be joined if w/o that person complete relief c/n be accorded, or if the person claims an interest relating to the subject of the action and w/o joinder multiple litigation is possible

19(b)
Determination by court whenever joinder n/ feasible:  Ct can determine if action should proceed w/ current parties in it, or if it should be dismissed if the absent person is indispensable.  Factors to be considered: whether J w/o that person might be prejudicial to a/o, whether protective provisions in the J can lessen the prejudice; whether J rendered w/o that person will be adequate; and whether P will have an adequate remedy if the suit is dismissed for nonjoinder.

20
Permissive joinder of parties:  can join parties that have claims “arising out of the same transaction.”  B/ ct can order separate trials.

21
Misjoinder and Non-Joinder of Parties:  Misjoinder i/n grounds for dismissal, and parties can be dropped or added as the suit goes along.  Claims against one party can be severed and can proceed separately.  Note Newman-Green.

22
Interpleader:  Allows joinder of additional Ds where P is insurance company or similar, and where add’l Ds have claims against a policy—even where Ds’ claims a/n of common origin or are adverse to each other

23 Class actions.  Look this up.
23(b)(3)
Special certification requirements for B3 class members

23(c)(2)
Notice and exclusion provisions for absent class members

26(a)
Mandatory disclosure of a/th having to do w/ what was stated in the complaint

- so the more you state in the complaint, the more facts that must be disclosed

36
Requests for Admission

(a) party can serve RFAs of matters w/in scope of Rule 26(b)(1) after discovery conference.  Matter admitted unless other party answers w/in 30 days.  Answers must be clear and complete (see specifications in rule).

(b) A/th admitted is conclusively established for purposes of present action only unless a party gets leave from the court to amend or withdraw the admission

37
Failure to Make or Cooperate in Discovery; Sanctions

37(a)
Motion for Order Compelling Disclosure or Discovery

· must be made in appropriate court

· if party fails to disclose s/th, other party may move to compel after good-faith effort to confer

· evasive disclosure is treated as failure to disclose

· there are sanctions for whoever is at fault (moving party, if the motion is denied and ct enters protective order on nonmoving party, may get sanctioned as well

37(b)
Failure to Comply with Order

· Sanctions, contempt of court, striking pleadings, not allowing an answer favorable to noncompliant party, etc., as well as reasonable expenses unless ct finds that failure was justified

37(c)
Failure to Disclose; False or Misleading Disclosure; Refusal to Admit

· nondisclosing party c/n use that evidence at trial

· special provision re: establishing genuineness of documents

37(d)
Failure of Party to Attend at Own Deposition or Serve Answers to Interrogatories or Respond to Request for Inspection

· ct may apply sanctions including striking pleadings, etc., and reasonable expenses

· Failure w/n be excused b/c discovery was objectionable unless the party that failed had a pending m/protective order

37(g)
Failure to Participate in the Framing of a Discovery Plan: ct may impose attorney’s fees and reasonable expenses on nonparticipating party.

38
Jury Trial of Rt:  Asserts rt to jury trial, how and when waived.

45 Subpoena
45(a)
Form; Issuance
45(b)
Service

1) May be served by a/o not a party over 18.  Tender fees and mileage; notify party of commanded produxn of documents

2) Subpoena may be served a/w w/in judicial district, or 100 miles from deposition, trial, etc., or a/w in state where state statute permits service of subpoena.  Also, U.S. laws may provide for subpoena.

45(c)
Protection of Persons Subject to Subpoena
1) party must try to avoid imposing undue burden or expense on person subject to subpoena.  Ct may enforce w/ expenses, lost earnings, atty’s fees, etc.

2) if docs are all that is needed, person need n/ appear.  Also may make written objection to any inspection or copying.

3) Ct may quash subpoena for a variety of reasons: n/ enough time for compliance, requires person to travel more than 100 mi, requires privileged disclosure, requires trade secrets, etc.  Ct may modify subpoena to make it just.

45(d)
Duties in Responding to Subpoena:
1) req. on how doc is produced

2) if info is privileged or protected, party must describe it and why it is protected so that other party can contest

45(e)
Contempt: Failure to obey subpoena is contempt, w/in limits.

50 Judgment as a Matter of Law in Jury Trials; Alternative M/New Trial; Conditional Rulings
50(a)
Judgment as a Matter of Law
1. For during trial if party has been fully heard on an issue and “there is no legally sufficient evidentiary basis for a reasonable jury” to find for that party

2. M/J as a Matter of Law can be made any time before submission of case to jury

50(b)
Renewing M/J after Trial; Alternative M/New Trial
· even after jury decision & judgment, party has 10 days to M/New Trial.  Ct may allow judgment to stand, order new trial, or enter judgment (options depend on whether jury returned a verdict)

· credibility of witnesses i/n important; n/ considered by judge or appellate ct.  What matters is whether there was some evidentiary basis.

50(c)
Granting Renewed M/J as a Matter of Law; Conditional Rulings; New Trial Motion:  not yet covered

50(d)
Same: Denial of M/J as a Matter of Law:  If denied, party who prevailed on motion may req. new trial on appeal if the appellate ct erred in denying M/J.  I’m n/ really sure how this rule would be applied or what the implications are.  We h/n covered it specifically in class.

54 Judgments; Costs
54(b)
Judgment Upon Multiple Claims or Involving Multiple Parties:  Ct may enter judgment for one of more than one claim for relief only upon express determination that there is no just reason for delay.  W/o that, any judgment against one party d/n terminate the action as to any party and any decision is subject to revision before final judgment for all parties.  How does this relate to final appeals?  Can ct review a judgment involving one of multiple parties before final adjudication?

54(c)
Demand for Judgment:  Judgment by default c/n be more than the relief prayed for by ( or of diff kind of relief.  B/ if n/ judgment by default, judgment can be granted for any kind of relief the party is entitled to, even if it h/n been demanded.

56 Summary Judgment

56(a)
For Claimant

· claimant may file m/sj at any time after 20 days past commencement of action or when respondent files m/sj, w/ or w/o supporting affidavits

56(b)
For Defending Party: may file m/sj at any time w/ or w/o affidavits

56(c)
Motion and Proceedings Thereon:

· hearing at least 10 days later

· adverse party prior to hearing may serve affidavits

· judgment as a matter of law tendered if “there is no genuine issue as to any material fact”

56(d)
Case Not Fully Adjudicated on Motion

· if ct adjudicates via sj on only part of the case, ct will specify the facts that are w/o substantial controversy.  At trial, these facts will be deemed established.

56(e)
Form of Affidavits; Further Testimony; Defense Required

· affidavit requirements: made on personal knowledge, show admissible facts, and show affirmatively that affiant is competent to testify on matters testified

· Affidavits may be supplemented or opposed by other discovery

· Adverse party c/n rest on denials or allegations made in pleadings b/ must set forth specific facts by affidavits or otherwise.  If n/ appropriate response, SJ will be entered

56(f)
When Affidavits Are Unavailable: Ct may refuse m/sj or order continuance or a/th else that is just.  This may happen if n/ enough disc has occurred.

56(g)
Affidavits Made in Bad Faith: Ct may order party submitting bad-faith affidavits to pay expenses, incl. attorney’s fees, and can hold offending party or attorney in contempt.

59 Against the great weight of the evidence is the std.  Credibility is okay to consider

59(e)
Has to do w/ housekeeping things like whether (‘s name was misspelled.  D/n matter.

60(b)
Back to the original forum to attack a rendered J, such as when new evidence has come up.

64
Seizure of person or property.  Fed ct uses the attachment law of the state where it sits, unless a US statute governs, and ( can get arrest, attachment, garnishment, replevin, sequestration, and other remedies.

65 Injunctions

65(b)
Temporary Restraining Order; Notice; Hearing; Duration

69
Execution of judgements: use state statute, unless there is a US statute that governs.

28 U.S. Code
§1254
Sup Ct can review cases from circuit courts by certiorari before or after rendition of J, or by certification of any question.

· This is an expansion of Sup Ct app j/d granted by Cong

§1257
Sup Ct can review decisions of highest state courts if the question is whether state statute is “repugnant to” the Constitution or if any Constitutional right, privilege or immunity is involved or if federal law is involved.
· This is an expansion of Sup Ct app j/d granted by Cong

§1291
Final decisions of district courts: Circuit courts have jurisdiction over appeals of final decisions of district ct (except where Sup Ct reviews, which i/n often)

§1292
Interlocutory decisions: In fed sys, some interlocutory appeals are allowed: if it’s a controlling question of law or if there is s/th that otherwise cld be decisive, appeals aollowed on discretion of Ct of Appeals.

§1331
District courts have original jurisdiction arising from Constitution or federal law.

§1332
(a)
Diversity of citizenship: with citizens of two states, and amounts over $75,000, federal courts have jurisdiction.

· Judicial interpretation has held that this requires maximum diversity: all (s from diff states than all Ds


(c)(1)
Corporations can be treated as citizens of any state in which they are incorporated AND as citizens of any state where they have their principle place of business


*This d/n matter for PJ purposes, just sets up citizenship for purpose of determining diversity.

§1335
Interpleader:  Original j/d for fed courts in cases where an insurance company is exposed to multiple claims on the same policy.  Ins co can litigate the whole thing at once, even where the claims are unrelated or adverse to each other.  Allows original j/d in fed ct where two or more claimants are of diverse citizenship, even if ins co i/n diverse from them.  Is that correct?
§1343
District courts have original jurisdiction of any civil rights violations even if they arise under state law

§1359
District courts d/n have diversity jurisdiction if diversity only achieved by improper or collusive joining of parties

§1391
Venue generally
(a) Diversity j/d: venue is where any D resides, if all Ds reside in same state; where substantial part of claim occurred; or as a last resort, any district where any D is subject to PJ at the time the action is commenced
(b) Arising under j/d: where any D resides, if all Ds reside in same state; where substantial part of claim occurred; or as a last resort, any district in which any D may be found
(c) Corporate D deemed to reside in any j/d where there is GJ at time action is commenced

§1392
Federal local action rule

§1404
Change of venue: transfer “for the convenience of parties and witnesses” to any other where the suit might have been brought

§1406
Ct can transfer (or dismiss) to cure venue problem

§1441
Actions removable generally
(a) if district courts have original jurisdiction and suit is brought in state court, D may remove to nearby district court

(b) actions where there is diversity: “removable only if none of the parties in interest properly joined and served as defendants is a citizen of the State in which such action is brought.”

§1446
Procedure for removal:

(a) D file in district court a notice of removal together w/ all filed papers in the case.

(b) D must file notice of removal w/in 30 days of receipt of initial pleading, unless it is n/ yet clear that the axn is removable.  In that case, D must file notice of removal w/in 30 days after it becomes evident that the axn is removal.  B/ D c/n file for removal more than 1 yr from when axn commenced.

- This might occur if a local D is dismissed and thus the case becomes removable on div grounds

(c) (refers to crim matters only)

(d) After filing notice of removal, D must give written notice to adverse parties and to the ct.  This effects removal until the case is remanded if that occurs.

§1447

Procedure after removal

§1652
Look this up.  Federal ct applies the law of the state where it sits and that state’s ch/law rules

§1655
Lien enforcement; absent Ds:  In action re: property in the j/d, ct may order absent D to appear; shall personally serve if possible.  If n/, publication for 6 wks.  If D d/n appear, QIR okay, b/ D may appear w/in one year, and J will be set aside and D can plead.

§1738

Full faith and credit for state and territorial statutes and judicial proceedings.
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