I. Does the Court have the authority to decide the dispute?

a. Does the Court have authority over the parties? (Personal J)

i. Traditional ways of asserting in personam J over individuals and corps

1. Domicile

2. Presence in state when served

3. Consent

ii. PJ analysis

1. State long-arm statute, and

2. Constitutional authority – applies to indivs and corps

a. Minimum contacts

b. Reasonableness/traditional notions of fair play and substantial justice

iii. In rem (property in dispute in state)

iv. Quasi in rem (attach property at time of claim, not in dispute)

v. Notice (Rule 4e)

vi. Disputing PJ

1. Direct attack: special appearance; try case on merits & appeal PJ & verdict

2. Collateral attack @enforcement proceed’g: risk no chance to litigate merits 

b. Does the Court have authority over the subject matter? (Subject-Matter J)

i. State courts – courts of general jurisdiction

ii. Federal courts – courts of specific jurisdiction over:

1. Federal questions (1331) “arising under” J

a. Well-pleaded?  Fed law creates cause of action? Right to relief depends on question of fed law?

b. Fed law creates private right of action?

2. Diversity actions (1332)
a. Complete diversity

b. Amount in controversy >$75,000

iii. Removal (1441): All claims must fall within federal SMJ to be removed

iv. Supplemental J (1367): What parties and claims may be joined to anchor claim?

1. Art.III & 1367(a): “same case or controversy”

2. Flowchart: What kind of joinder? ( Orig J over first claim (PJ, SMJ, venue)? ( Orig J over 2nd claim? ( Supp J over 2nd claim?

a. Gibbs test: “common nucleus of operative fact”

b. 1367(b) exceptions for diversity cases, when Π adding parties via 14, 19, 20, 24

c. Is the Court the proper place to resolve the dispute? 

i. Venue (1391); Local action rule (1392)

ii. Transfer (1404; 1406)

iii. Forum non conveniens

II. What law governs this dispute?

a. Constitutional provision always trumps

b. Fed judicial practice applies if it passes Erie test via Hanna and no overpowering federal interest

c. Fed Rule applies if direct collision w/state rule.  If not, see (a)

d. Fed statute applies if sufficiently broad to cover issue and arguably procedural.

Erie: state law, fed rules (vertical uniformity)

Guaranty Trust (SoL): outcome determinative test ( state

Byrd (jury trial): outcome & countervailing federal interests/”balancing state and federal factors”

Hanna (mode of service): “unguided Erie choice” and inquiry into “twin aims of Erie” vs. “rules rule”

Gasperini (std of review): hybrid, keeping as much state law as possible w/in constitutional limits

III. Who are the proper and possible parties before the Court?

a. Standing: the appropriate person to enforce the legal right being asserted in the action

b. Must be real party in interest. R. 17

c. Can/should additional parties participate in resolution of dispute?

IV. Are the pleadings proper?

a. Notice pleading – put other party on notice of the claim

b. Complaint – statement of subject matter J, statement of claim, demand for relief.

c. D’s response – Rule 12 motion or answer.

d. Counterclaim, cross-claims, amendments to pleadings.

V. Have Parties properly pursued and replied to discovery? R. 26

a. Types: Mandatory unilateral disclosures; depositions, interrogatories, requests to produce, etc.

b. Scope: Any nonprivileged information reasonably calculated to lead to admissible evidence

c. Procedures to block and compel discovery
d. Enforcement of discovery rules R. 11

VI. Can dispute be resolved w/o trial?

a. Dismissal, settlement

b. Summary Judgment – moving party must show that there is no triable issue of fact.

VII. At trial, who decides and who must prove what?

a. 7th am right to a jury trial in fed civil proceedings (legal not equitable actions)

b. When legal and equitable together:

c. Burden of proof

VIII. Post-trial, can verdict be disregarded?

a. Directed Verdict (R. 50 Judgment as a Matter of Law)

b. JNOV (Renewed motion for Judgment as a Matter of Law)

c. Motion for new trial. R. 59

d. Motion for relief from final judgment. R. 60(b)

IX. Is decision binding in future cases?

a. Res Judicata prevents relitigation of Π’s same claim and Δ’s defense, if same parties, and if C1 was final judgment on the merits.

b. Collateral Estoppel prevents relitigation of issues actually litigated, decided on the merits, and necessary to the judgment in the first action.  Same parties bound.  New parties advantaged.
Strategies

	Π
	Δ

	1. Π’s Choice of Forum affected by:

· PJ, SMJ, venue (only in fed system)

· Which substantive law and SoL is favorable?

· What law will govern in any given forum?

· State v. state; state v. fed
· Diffs in procedural law?
	2. Δ’s Forum Options

· Challenge PJ, SMJ, venue, service of process

· Direct v. collateral attack

· Removal: Bring case into fed system

· Transfers within fed system

· Forum non conveniens

· Any way to effect favorable choice of law?



	3. Drafting Complaint: Who to sue and what claims?

· Affected by PJ, SMJ, Venue

· Joinder rules

· Preclusion issues


	4. How to respond to Complaint?
· Pre-Answer motions to dismiss, etc.  12(b)

· Who to join and what claims/defenses?  
· Affected by SMJ
· Preclusion issues
· Raise preclusion issues

	Δ and Π

	5. Pre-Trial

· Move for judgment on pleadings?

· What do we need to find out in discovery?

· Cheaper to settle?

· Move for summary judgment?
	6. During Trial

· Proper jury trial?

· Move for directed verdict/JMOL?

	7. After Trial

· Move for JNOV/JMOL?

· Move for new trial?

· Move for reconsideration (relief from final judgment)?

· Appeal?
	8. Subsequent proceeding


Personal Jurisdiction
1. Limits on PJ over the Δ

a. Constitutional: Full Faith and Credit Clause (requires courts to abide by judgments of other courts unless original court did not have jurisdiction) & Due Process Clause (14th A. & 5th A.)

b. Statutory

i. Service of process must be in accordance w/ state statute or enabling statute

ii. State long-arm statutes

iii. Federal statute may authorize nationwide service of process.  Rule 4(k)(1)(D)

2. Traditional basis for J?
a. Presence – served process in the forum? (Burnham) 
b. Domicile – residence in forum for indefinite future

c. Consent – express consent to J

i. Voluntary appearance in court

ii. Enforced consent, e.g. states that require corps to appoint agent for service of process.

iii. Coerced implied consent, based on state power to exclude you from doing s.t.  By doing that thing you’re impliedly consenting to J.  (Hess) E.g. specific act statutes  

Question 1: Long-arm statute covering the D?

a. Constitutional limit (i.e. CA)

b.    Specific-act statutes (i.e. AZ)

Question 2: Constitutional issue – is statute/jurisdiction constitutional per 5th & 14th?

A. General Jurisdiction (dispute-blind): “Continuous and systematic” contacts (Perkins – OH has GJ over Filipino corp. p. 99)

i. Corps in state of incorporation or HQ or offices or nerve center

ii. Person’s state of residence or physical presence (Burnham; Abko)

B. Specific Jurisdiction (dispute-specific): Claims arising from/related to contacts

2-pronged analysis (Burger King /Asahi)

1. Minimum Contacts 
	
	Specific Jurisdiction (related)
	General J. (unrelated)

	Continuous and systematic
	Yes (Shoe)
	Yes (Perkins)

	Middle ground
	Yes if purposeful availment/stream of commerce (Asahi). e.g. a significant single contact (McGee); limited but continuous contacts (Burger King)
	Probably no (Helicopteros)

	Isolated; casual presence
	No
	No


Examples of “quality and nature” of contacts (Shoe)

i. Purposefully directing activities to forum state (incl. expecting purchases from customers in that states

ii. Purposefully placing into stream of commerce knowing it will go to many distant states

iii. Foreseeability of suit in forum (by itself insufficient)
iv. Relatedness of claim to contacts w/forum
2. Reasonableness/fairness – is granting/denying J the only way to avoid unfairness/injustice (choice of law, change of venue available?) 

“five “fairness factors” in Asahi, Burger King, WWV
i. Burden on Δ

ii. Forum states’ interests

iii. Π’s interest in obtaining relief

iv. Efficiency of litigation

v. Shared interest of the several States in further substantive social policies

vi. Also: Law that will govern

3. Policy/theory/rationales 

i. Due Process protection of Δs – predictability of legal system so that Δs have fair warning

ii. State sovereignty and federalism – prevent states’ encroaching on other states

iii. Interstate commerce: breakdown of geographic barriers favors PJ v. potential liability to suit anywhere stymies economic activity 

	Case
	Year
	Material Facts
	Key words
	PJ?

	Shoe
	1945
	Out of state corp., lots of orders, salesmen permanently there
	“minimum contacts”;  “benefits and protections of the laws”; “does not offend traditional notions of fair play and substantial justice”


	YES (specific)

	McGee
	1957
	Out-of-state insurer sold policy to forum resident
	Single deliberate commercial contact giving rise to claim


	YES (specific)

	Hanson
	1958
	Π moved to forum state after setting up trust with Δ in DE
	Π’s “unilateral activity” does not satisfy minimum contacts w/o Δ’s purposeful availment


	NO

	Gray
	1961
	Out-of-state component maker sells to out-of-state manufacturer who sells finished product in forum
	Δ elected to sell product for ultimate use in forum state

Deliberate contact for economic benefit
	YES (specific)

	Kulko
	1978
	Mother moves with kid to CA, sues NY father
	Δ consent to Π’s unilateral activity not “purposeful availment”


	NO

	WWV
	1980
	Δ sells car in NY, accident in OK
	Test is if Δ “reasonably anticipated” being “haled” to state court; foreseeability not enough

5 fairness factors

Brennan: purposefully injected goods into “stream of commerce”


	NO

	Burger King
	1985
	Out of state businessmen solicit franchise from FL corp., contract in FL, sustained dealings
	2–prong analysis. Continuous but limited purposeful availment= minimum contacts

Δ’s unilateral action of reaching out to FL corp
	YES (specific)


	Asahi
	1987
	Δ Japan selling valves in Taiwan to Taiwan corp that wind up in defective tires in forum state.
	“minimum contacts + five fairness factors”;  mere placement of product into “stream of commerce” not enough

Action purposefully directed at forum

Minimum contacts + fairness factors\
	NO


3. Property-based Jurisdiction Converging to International Shoe minimum contacts:

a. in rem case involving titles to property - the property itself likely constitutes minimum contacts between the Δ-property owner and state (Shaffer: H sues Greyhound officers by attaching their stock in DE corp ‘located’ in DE)

b. quasi in rem II cases like Pennoyer where claim is unrelated to the property, but Π wants a personal judgment over someone with property in the state, up to the value of the property.  Presence of property alone is not sufficient to establish minimum contacts (Shaffer – no QIR II over out-of-state Δs) (Harris v. Balk: Intangible property, like debts, travel with the debtor and can be attached by personal service of the debtor).
c. quasi in rem I cases affect interests of particular people in a thing.  Dispute over the thing in question.  It can result in damages up to the value of the property, but not a change in ownership of the property. 

Step 1:  Does the state have a relevant attachment statute?  QIRII

Step 2:  Is assertion of jurisdiction over the property constitutional?

Do Int’l Shoe’s minimum contacts test, as indicated by Shaffer
In IR and QIR I, property itself is probably sufficient contact; in QIR II, D must have minimum contacts (Shaffer).

4. Federal court’s personal J based on nationwide service of process.  FRCP 4(k)
Fed courts have no greater PJ than the courts of the state in which they sit

a. 4(k)(1) Fed courts have J over any person

(A) where long arm statute of state where it sits can constitutionally assert J

(B) party joined under Rule 14 or 19 and served w/in 100 miles from source of summons

 (D) authorized by statute (e.g. antitrust, securities)

b.  4(k)(2) Minimum contacts with entire country - persons not subject to J in any state (e.g. US citizens abroad, foreigners, entities w/insufficient contacts in any state, but MC w/country)

c. Omni Capital - Fed ct in Louisiana lacked personal J over nonresident Δ b/c neither fed statute nor state long-arm authorized service (lack of min contacts)

Challenging Personal Jurisdiction: D’s tactics

	
	D’s response to original suit
	Action in rendering court
	Action in enforcing court

	Worst
	Δ appears, defends on merits, loses
	Enters judgment for Π
	Must enforce rendering ct’s judgment. Δ has waived jurisd objection

	Direct
	Δ makes special appearance to make 12(b)(2) motion; wins motion 
	In most cases, dismisses action for lack of jurisd; in some, may order proper svc to cure jurisd defect
	If original suit dismissed, no judgment to enforce. Π may file new suit in a court that has jurisd over Δ

	Direct
	Δ makes special appearance to make 12(b)(2) motion; loses motion; defaults
	Enters judgment for Π
	Must enforce judgment b/c Δ already litigated the jurisd issue and lost. No collateral attack option.

	Preserves appeal
	Δ loses on jurisd objection; defends action on merits; loses; appeals
	Most states allow Δ to preserve right to appellate review of jurisd objection
	If jurisd upheld on appeal, or objection waived by defense on merits, must enforce judgment

	Collateral
	Δ defaults, contests jurisd in enforcing ct. Risky b/c no chance to defend on merits.
	Default judgment for Π, unless lack of jurisd is clear from the complaint
	If decide that rendering ct did not have jurisd, refuse enforcement. If it holds that there was jurisd, it must enforce.

	No collat. b/c not special app
	Δ defaults, denies liability on merits in the enforcing ct
	Default judgment for Π, unless lack of jurisd is clear from the complaint
	Enforces the judgment. FF&CC precludes reexamination of merits settled by default.


Effect of no personal jurisdiction

a. Motion to dismiss for “lack of jurisdiction over the person.” 12(b)(2)

b. OR put defense in answer

c. DEFENSE WAIVED if not raised in answer or by motion. 12(h)(1)

1. Notice – Does notice satisfy due process?
2. Δ must receive notice thru service of process within 120 days of filing of complaint.  Rule 4(m).

3. General principles: Notice must be reasonably calculated under all the circumstances to apprise interested parties of the action and afford them an opportunity to present their objections (Mullane: Notice by publication was insufficient as to known present beneficiaries of a known place of residence)
4. If a Δ with substantial property interest at stake is known/reasonably ascertainable, an effort must be made to notify by mail or personal service. Mail notice may not be sufficient if personal notice is available.
5. The giving of actual notice may not save the P if the statutory scheme for notice is deemed unconstitutional on its face.  Defective notice undermines the entire proceeding (Wuchter).
6. Giving absent Πs in a class-action suit notice & opt-out opp is sufficient to satisfy due process (Shutts)
7. Service of process in federal courts: FCRP Rule 4
a. Waiver of service (Rule 4(d)) – if you waive, you have 90 days to answer complaint, and you don’t waive objection to venue or PJ.
b. By whom: anyone not a party and at least 18 yrs old
c. How – Methods of service
i. Personal delivery
ii. Leave with member of household of suitable age and discretion at usual place of abode
iii. Delivery to agent authorized to receive service
iv. Methods allowed by state where fed ct sits
v. Methods allowed by state where service is effected
What – summons only, or summons + complaint

b. Subject Matter Jurisdiction
U.S. Constitution, Article III, § 2: fed judiciary can adjudicate only “cases or controversies”

1. Justiciability Issues

a. Standing
i. Personal stake in the controversy. Particularized harm
ii. Causation/Redressability
iii. Prudential presumption ag allowing litigants to assert the rights of 3rd parties
iv. Congress can confer standing on litigants by creating new rights of action
b. No advisory opinion: Judicial action must resolve underlying dispute.  No political questions
2. SMJ cannot be waived; parties cannot consent to lack to SMJ; court can raise SMJ sua sponte
3. Exceptions: domestic relations (divorce, alimony, child custody) and probate matters (Barber v. Barber; Markham v. Allen)
Policies behind subject matter jurisdiction limitations

Federalism: States’ desire to limit fed powers
Separation of powers: Congress limits courts’ power - §§ 1331 (fed ques), 1331 (div.), 1367 (supp), 1441 (removal)
1. Diversity - § 1332
· Between citizens of different states OR between citizens of a State and foreign nationals

· Party invoking diversity has burden of proving it; concurrent w/ state court jurisdiction

a. Complete Diversity - No Π and Δ can be citizens of the same state. (Strawbridge)
i. Only count real parties in interest (R. 17); no fraudulent joinders just to defeat diversity J (Rose)
ii. Citizenship determined from time of action’s commencement, not time of controversy.

iii. Person’s domicile - Place of fixed/habitual residence where person intends to remain indefinitely

iv. Corporation is citizen of state of incorporation, principal place of business (nerve center test; total activity test) (exception: insurance companies are citizens of wherever the claims are).

v. Unincorporated associations: w/hold entity status; citizenship to be determined on basis of the citizenship of all its members (Carden)
vi. Unnamed plaintiffs in class actions do not count for citizenship purposes.
b. Amount-in-Controversy must exceed $75,000
General principles: Each Π must have a colorable claim exceeding $75,000 against each Δ (Zahn: each class action member). Assume amount claimed is in good faith unless legally certain that claim is really for a lesser amount
i. Single Π can aggregate claims against single Δ but NOT against >1 Δ
ii. Π cannot add claim to another Π’s (some courts allow it per supp J if one Π satisfies req’ment)
iii. Insufficient counterclaims to sufficient claim OK AND counterclaims of a single Δ aggregable
POLICY: Original justification was fear of bias against out-of-staters and desire to secure federal forum for investors during country’s westward expansion.

+ Bias against out-of-state Δs still exists

+ Helps keep fed judges up to date on state law / beneficial competition btw fed and state courts

+ Reduces state courts’ caseloads

+ Avoids politicism of elected state court judiciary

- No empirical evidence that state courts less fair than fed

- Fed judicial and legislative authority should be coextensive; need to reduce fed caseload

- Erie requires applying state sub law, fed judges not as qualified

- Diversion of litigation retards dev of state law and diminishes incentive for state ct reform

2. Federal Question - § 1331
Constitutional limits? Art. III, §2 authorizes fed J over cases “arising under this Constitution, the laws of the United States, and treaties.”  Statutory authority--wording same as Const.  NO THRESHOLD $$ AMOUNT.
2-prong requirement for pleading federal question J:

a. Well-pleaded complaint rule: Π must raise the federal issue on the face of the complaint (can’t be extraneous mention & or fed issue in anticipated defense) (Mottley)
b. Does nature of federal question satisfy “arising under”

i. Holmes test (creates the cause of action): fed law is the source of the Π’s enforceable right and private right of action (American Well Works)

ii. Does state law relief turn on construction of fed law, even if cause of action is wholly state-created? (Smith – YES, Gully - NO)
iii. Fed law provides substantive right and implied private right of action (Congressional intent inquiry)( claim satisfies Holmes test
iv. MURKY

a) Fed law creates the express right of action but does not create substantive right( probably NO (Shoshone: No SMJ)
b) Fed law creates substantive right but no implied private right of action ( probably NO, unless fed issue is substantial and central to the cause of action (Merrell Dow: Πs claim violation of fed labeling statute as element of state negligence claim – NO)
c. Declaratory judgment: Π can’t circumvent well-pleaded complaint rule by asking for declaratory judgment which anticipates a federal defense to an underlying state claim (Skelly Oil)

3. Supplemental J – the joining or intervening of add’l claims to Π’s claim over which court has original J
a. Question 1: Properly joined under federal joinder rules?
i. Additional claims
13(a)
Compulsory counterclaim if related to original claim (use it or lose it)
13(b)
Permissive counterclaim (unrelated)
13(g)
Cross-claims ag non-adverse parties (such as co-Δs) if related to original action
18
Joinder of all claims--related & unrelated--that Π has against Δ. 
ii. Additional parties
13(h)
Party joins add'l parties to a counterclaim or cross-claim per 19 and 20

14 
Δ implead a 3rd party to pass liability. Δs cannot suggest new targets for the Π.  3rd party Δ wins by defeating Π's original claim or Δ's derivative claim.
19(a) 
Mandatory joinder of indispensable parties
20 
Permissive joinder: parties may be joined as Πs or Δs if claims have some loose connection—same transaction or series of transacs and common question of law or fact

22  
Π may join multiple ppl as Δs as interpleaders when Π may be subject to multiple liability (i.e. bank may file interpleader against all claimants to a single account)

23 
Class actions: Δ may sometimes represent similar situated claimants

24 
A party may interject himself as an intervenor (Π or Δ) if provided by statute or if needed to protect his interest in the property or transaction at issue in the action.

b. Question 2: Do courts have original jurisdiction over add’l claims?

i. If so, no need for supp jurisdiction analysis.
c. Question 2: Supplemental J for claims lacking indep SMJ?  § 1367
i. 1367(a) “same case or controversy” determined per Gibbs test: A related claim arising from the “common nucleus of operative facts.”
a) 1367(b): If J based only on diversity (1332), no Supp J over:

b) Claims by Π against persons made parties by Rules 14 (impleader), 19 (mandatory joinder), 20 (permissive joinder), and 24 (intervention)
c) Claims by persons proposed to be joined as Πs under 19 or 24.
If exercising such jurisdiction contravenes §1332 (complete diversity & amount-in-controversy).
ii. 1367(c) Discretionary factors (Gibbs)
a) the claim raises a novel or complex issue of State law
b) the claim substantially predominates over the anchor claim(s)

c) the district court has dismissed all claims over which it has original jurisdiction

d) in exceptional circumstances, other compelling reasons for declining jurisdiction
4. Ancillary jurisdiction: Related claims asserted by Δs or add’l parties after initial Compl. (everything except permissive counterclaims)

a. Moore: Π sued Δ under fed antitrust laws, Δ asserted compulsory counterclaim under state law ( J upheld b/c counterclaim arose from same transaction
5. Pendent jurisdiction: Π’s related state claim is pendent to Π’s fed claim

a. Gibbs: Π asserted fed claim against Δ under Labor Mgt Rels Act and 2nd claim under state law for interference with contractual relations, both arising from same dispute.

6. Pendent party jurisdiction: 14, 19, 20, 24 – cannot destroy SMJ.  § 1367(b)

a. Kroger: Π sued a diverse Δ, which then impled a corp that was not diverse from either original party.  Π then asserted direct claim against impled Δ per Rule 14(a).  No SMJ over Π’s direct claim.  [if 3rd party Δ was diverse from Π, then ok]

Challenging SMJ – D’s options
1. If Δ defaulted w/o appearing at all, Δ may always raise lack of SMJ as collateral attack.

2. If judgment already rendered, Δ generally cannot challenge SMJ belatedly (e.g. on appeal) unless rendering court’s plain lack of SMJ amounted to manifest abuse of authority, or allowing judgment to stand would substantially infringe on another court/agency's authority, or court was incompetent to rule on question of its own J.
3. Effect of lack of SMJ:  Dismiss under FRCP 12(b)(1)
a. Motion to dismiss for “lack of jurisdiction over the subject matter”
b. OR use as a defense in answer

c. CANNOT BE WAIVED  12(h)(3).  Can be raised by parties or court sua sponte
Venue – Is venue proper?
1. Federal Venue Rules: § 1391 (purely statutory, not constitutional issue)

Goal: Efficient allocation of court business, mindful of litigants’ interests.  Ensures that geography bears some sensible relationship to the claims or the parties.

	 (a) Diversity cases
	(b) All other cases

	i. “Residence”: if all Δs same = domicile for individuals; (c) for corps wherever subject to PJ on this claim (if state has >1 district, corp must have min contacts in a district in order to “reside” there.)

	ii. Substantial part of events, omissions or property giving rise to claim

	iii. Fallback if no other district: District where any Δ subject to PJ at time action is commenced
	iii. Fallback if no other district: District where any Δ may be found, if no other district

	(d) Alien – any district

(e)-(f) Actions ag US employee, foreign states


2. Local Action Rule: § 1392: Actions involving title to land must be brought in the state where the land is.

3. Forum selection clauses generally honored even if improper venue (Carnival Cruise Lines)

Venue Transfers (any party’s motion)

4. § 1404 Transfer  ( Change of venue (for convenience, etc.)

a. Transferor court is proper venue

b. Transfer to any venue where claim could have originally been brought
c. Balance convenience, interest of justice, common sense against need to prevent D from overly interfering w/ P’s choice of forum. (Hoffman v. Blaski)

i. Forum selection clause only a factor in determining transfer, P seeking to avoid transfer has burden of showing why not to transfer (Stewart v. Ricoh)

d. Impact on substantive law

i. Fed question K:  No impact (fed rules, fed law)

ii. Diversity J:  Take choice of law rules w/ you (Van Dusen), including statute of limitations (Ferens). Consider:

1. Choice of law rules of transferor state

2. What state’s law would transferor state have chosen (Klaxon)

3. What the substantive law of the chosen state is (Erie)

e. Exception to requirement that venue be where claim could have originally been brought: when Δ makes permissive counterclaim that as its own claim could not be brought in forum due to lack of PJ (AJ Industries)

5. § 1406 Transfer ( Improper Venue

a. Original forum is improper venue, so court may transfer or dismiss to another district where claim could have been brought.  Do not take choice of law rules! (Transferee court uses its state’s rules)

b. WAIVABLE: Parties must interpose timely and sufficient objection to venue.

c. 1406(a) transfer proper even if initial forum lacked PJ over Δ.

6. Multidistrict litigation  § 1407 - Alternative to class actions
a. Transfer actions based on “common questions of fact” to single forum for pre-trial proceedings

b. When trial begins, all must return to appropriate venue/jurisdiction

Forum Non Conveniens (FNC): Trial court can dismiss b/c litigation would be more appropriate elsewhere, but court may impose conditions on Δ before dismissal.  Two-Prong Test (Gilbert):

1. Existence of appropriate alternate forum?

2. Public and private interests favor FNC dismissal?

c. Private: relative ease of access to evidence, availability of compulsory process for attendance of unwilling, cost of obtaining attendance of willing, possibility of view of premises, other practical considerations.

d. Public: admin difficulties flowing from court congestion, local interest in local controversy, interest in having diversity case in forum that is home to applicable law, avoidance of unnecessary problems of conflict of laws or application of foreign law, and unfairness of burdening citizens in unrelated forum w/ jury duty. (Gilbert & Piper cases)

3. Conditional dismissal to compensate Π for loss of forum: Piper Aircraft Δ agreed to waive SoL and submit to Scottish jurisdiction.

Removal: § 1441 – Δ’s right to removal from state to fed court in same district if Π could have brought action in fed court originally.  Rationale: Δ should have access to fed J to avoid bias.  Fed courts more qualified to hear diversity and fed question cases.

1. 1441(a) and (b): All claims must fall within federal SMJ to be removed
a. 1441(a) General rule: Cases Π could've filed originally in fed ct can be removed from state ct to fed ct by Δ (all Δs must join in the removal petition). Exception to general rule where Congress thinks there is special need for a protective fed forum hospitable to Δ’s fed defenses
b. 1441(b) In diversity cases, only a non-citizen Δ of the forum can remove (Δ sued in home state cannot).

c. 1441(c) Exception: when fed question claim joined w/unrelated (“sep & indep”) state claims, entire case may be removed.  Prevents Π from blocking Δ's right to remove (Fed judge has discretion to remand state claims—potential inconsistency with §1367 which bars fed SMJ over unrelated state claims).

d. 1441(e): Case may be removed even if state court lack J.

FORUM CHANGES, SUMMARIZED

	Original
	Destination
	Primary Change
	RULE

	State 1
	State 2
	Geography
	FNC rule of transferor state

	State
	Fed
	Court system
	§1441 Removal

	State
	Foreign country
	Geography
	FNC rule of transferor state

	Fed
	State
	Geography/system
	No clear rule

	Fed District 1
	Fed District 2
	Geography
	§1404 or §1406 Transfers

	Fed
	Foreign country
	Geography
	FNC rule of fed court


Devices may be used in same suit. E.g. Piper, case was removed, then transferred, then dismissed for forum non.
Choice of Law
1. State Choice of Law (Horizontal choice of law): When can you apply a particular state’s law?

a. State interest

b. Most significant relationship with the parties/events (Shoe-type analysis in 2nd Rest. Conflicts)

c. Constitutional limit (Due Process): When state has “significant contact or significant aggregation of contacts” with the parties and the occurrence, creating state interests, such that choice of its laws “neither arbitrary nor fundamentally unfair” (Allstate)

d. In nationwide class action, must see if each claim has requisite “significant contact or aggregation of contacts” with state (Shutts) ( problem of applying different law to identical claims.

e. Theory: State legislative jurisdiction = the power of a state, through all its apparatuses, to have its law govern the controversy.  Issues of state interest and sovereignty, not convenience to parties or convenience to courts
f. State choice of law governs in federal diversity cases.

g. State choice of law rules are carried to new forum in 1404(a) transfers.

2. Vertical Choice of Law in Federal Diversity Court ( Erie & progeny

1. Substantive law: Matters “bound up with the rights and obligations” created by state law ( apply state law (Erie: Fed duty to trespassers, no state duty).  Also apply forum state’s choice of law rules (Klaxon)

2. Procedural law

· Proced matters where applying fed rule would change outcome (ex ante) ( state law (Gty Trust: SoL)

· If outweighed by fed policy interests ( fed law (Byrd: jury trial)

3. For borderline matters: nature of the federal law (statute, Rule, or judicial practice) determines the analysis.  Question is: Is the fed law valid and therefore applicable in fed court?
a. Hanna (state law requires service by hand; fed service can be to wife)
· A fed judicial practice is valid if it governs the litigation process and does not trigger forum shopping & inequitable admin of laws (Hanna Part 1)

· Fed Rule applies if there is a direct collision and it is rationally classifiable as procedural and does not abridge a substantive right (REA) (Hanna Part 2) 

· Fed statute applies if it covers the issue, is arguably procedural, and Congress had Art. III authority to enact it (Hanna Part 2)

	Authority
	Rule
	Law?

	Erie - Brandeis
	Standard of care
	State

	Klaxon 
	Conflict of laws
	State

	Guaranty Trust - Frankfurter
	Statute of limitations
	State

	Bernhardt 
	Enforceability of arbitration clause
	State

	Byrd - Brennan 
	Right to jury trial
	Federal

	Hanna - Warren 
	Service of process (FCRP 4e)
	Federal

	Ricoh - Marshall
	Venue transfers / choice of forum (1404)
	Federal

	Walker - Marshall
	FCRP 3 read narrowly v. state SOL
	State

	Burlington - Marshall
	FCRP 38 v. state costs statute
	Federal

	Gasperini - Ginsburg
	Appellate standard of review
	Hybrid


STATUTES

§ 1652 Rules of Decision Act: The laws of the several States are the rules of decision in trials at common law in fed courts
§ 2072 Rules Enabling Act: 

(a) S. Ct. power to make rules of practice, procedure, evidence for D. Cts

(b) Rules “shall not abridge, enlarge, or modify any substantive right”

DETAILED FRAMEWORKS

3. Conflicts between a fed judicial practice (common law) and state law – “relatively unguided Erie choice”
a. State law applies if the difference between the rules will trigger “twin aims of Erie”--forum shopping or inequitable administration of the laws (Hanna Part 1)

i. Usually will trigger Erie concerns, if outcome-determinative (Gty. Trust)

ii. Weigh important federal policies against uniformity policy (Byrd, Gasperini)

b. Apply as much state law as possible consistent with the Constitution. If needed, make adjustment to state law (Gasperini: appellate std of review for jury-awarded damages.  Appellate std is proced, but review of damages is substantive( Ginsburg’s resulting system is hybrid of fed & state laws)

4. Conflicts between a Federal Rule and state law
a. Is there a Direct Collision between fed rule and state law ( fed rule trumps (Walker). 

No direct collision ( analyze under Hanna Part 1 (unguided Erie choice)

i. Cf. Purpose-based test: If the purposes underlying the rules conflict, then the rules collide and fed rule trumps (Burlington Northern R.R: Conflict between AL costs and Fed Rule 38, purposes of Rule and statute are “sufficiently coextensive”=conflict)
b. Yes collision ( Fed Rule applies if it is “rationally capable of classification” as a procedural regulation and does not restrict or enlarge a substantive right, per REA (Hanna Part 2 – Rule’s validity is limited only by the Constitution and the Rules Enabling Act.) – basically all Fed Rules meet this test.

c. Does Fed Rule apply to facts?  If so, it governs  (Miller’s preferred approach)

5. Conflicts between a fed statute and state law
a. Is statute sufficiently broad to control the issue before the Court?  (Stewart: §1404(a) is sufficiently broad to control the forum selection issue)

b. If Yes, direct conflict exists ( Fed statute prevails if its rule is “arguably procedural” (Hanna Part 2) – if Congress had the Article III authority to enact the fed statute. E.g. Duty-to-trespassers rule in Erie is not arguably procedural.

c. If no, statute doesn’t cover issue ( state law.

6. Content of State Law? If no state supreme court decision on point (Salve Regina), various options:

a. Act like the state supreme court and decide what the law would be today (Rehnquist) “guessing”? ( leads to de novo review at appellate level

b. Act like a state trial court and defer to existing law (even precedent is potentially outdated) 

c. Certify to state supreme court – certified opinions only advisory

d. Abstain entirely (very rare) – Π must re-file in state court

e. If case was originally filed in state court and removed to federal court for diversity, possibility of remand to state court

7. Substantive Federal Common Law

a. When Congress has regulated an area , but has neglected to address some specific problem.

b. Absent legislation in the area, judge may create law to protect “uniquely federal concern” (Boyle: upholding military contractor defense)

c. Reverse Erie: In state courts, when state procedure does not adequately vindicate the fed substantive right, state procedure will be pre-empted (Felder v. Casey: state procedure had impermissible “outcome-determinative impact on the federal cause of action)
d. Why should Sup Ct give Πs fed procedure in state court, when Π could have filed in fed court on basis of fed question jurisdiction?  ( b/c these are cases where there is no diversity and no exclusive federal SMJ, but which involves a fed substantive right somehow.
Policy concerns
Uniformity between fed and state courts (Erie, Guaranty Trust)
Federal branches’ constitutional power/authority (10th A. / federalism)

Court’s power/authority vs. Congress to make fed law (separation of powers)

Equity between Πs and Δs, citizens and noncitizens, diverse and nondiverse parties

Equal protection imposs under Swift: rights dependent on whether enforcement sought in state or fed court. Non-citizens favored b/c got choice of forum and hence law thru removal.

Erie reduces vertical forum shopping but promotes forum shopping state to state

Anatomy of a Litigation (FRCP)
1. THE PLEADINGS (purpose: narrow issues for trial)


Look for lurking pleading issues
a. FRCP trend toward “notice pleading,” a fairly liberal form intended just to give a general idea of what the claim is.  

b. Π’s Complaint

7(a)
Pleadings allowed: only one round of responsive pleading


Π Complaint ( Δ Answer (( Π Reply per court order)


Δ Counter claim ( Π Counterclaim Reply


Δ1 Cross-claim ( Δ2 Cross-claim Reply


Π3 3rd party complaint ( Δ3 3rd party answer ((Π3 3rd party reply per court order)  (e.g. impleader)
8
Rules of pleading

8(a)
Claims for Relief

(1): short and plain statement of basis for jurisd

(2): short and plain statement of claim

(3) demand for judgment/relief.
9
Pleading special matters

9(a) 
Capacity; burden of pleading is on someone alleging lack of capacity

9(b) 
Fraud and mistake have to be stated specifically

c. D’s Answer

8
Rules of pleading

8(b)
D may answer w/ 3 responses: admit, deny or insufficient info to form belief as to truth of allegation
If partial denial, must specify which are true and false parts of an allegation

8(c)
Affirmative defenses avoid rather than deny allegations.  Must be set forth to give P notice.

8(d)
If failed to deny, allegations that require responsive pleading are automatically deemed admitted.  Allegations that do not require responsive pleading are deemed denied or avoided.

12
Defenses and Objections

12(a)
Answer must be served within 20 or 60 days

12(b)
12(b) Pre-Answer Motions – may be included in Answer instead (if denied, must answer w/in 10 days)
12(b)(1)
Lack of SMJ – cannot be waived

12(b)(2)
Lack of PJ – waivable*

*Waivable motions must be joined with other Rule 12 motions per 12(g) 

12(b)(3)
Improper venue – waivable*
or included in responsive pleading or amendment per 15(a). 12(h)(1).
12(b)(4)
Insufficiency of process – waivable*

12(b)(5) Insufficiency of service of process – waivable*

12(b)(6)
Failure to state a claim – challenges legal sufficiency of the Compl; P fails to allege the essential elements of the claim. Court assumes P's alleged facts are true.**  
Can be pled anytime. 12(h)(2).

12(b)(7)
Failure to join a party under Rule 19. ** 


Waivable only by explicit waiver.

12(c)
Motion for judgment on the pleadings after pleadings closed.  If there is evidence, will be treated as a summary judgment motion.  See R. 56
12(e)
Pre-Answer Motion for more definite statement.  Requires answer within 10 days.

12(g)
If you make a Rule 12 motion, you must join any other R.12 motions that are available, except for those in 12(h)(2).

12(h)(1) If you make any 12(b) motion, you must include objections to PJ, venue, insufficiency or process & svc of 

process.  If you do not make R. 12 motion at all, you may raise those objections in answer.

12(h)(2)
Failure to state a claim, failure to join a party under R.19 , and failure to state a legal defense to a claim may be raised anytime

12(h)(3)
SMJ can be raised any time or sua sponte


13
Counterclaims and cross-claims
13(a)
Compulsory counterclaims must be stated in Pleading if arising out of same transaction as original claim  and does not require presence of 3rd party over whom court lacks jurisdiction

13(b)
Permissive counterclaims: unrelated claims, optional

13(c)
May claim relief exceeding or different to original claim

13(g)
Cross-claim: option to assert against co-party if arising out of same transaction as original claim
d. Amendments to Pleadings
15(a)
Amend once anytime before responsive pleading is served.  After that must seek court’s permission.  May 

amend Answer within 20 days after serving it.   Following 12(b) motion, may amend to cure deficient pleadings subject to R. 12 dismissal.  Conditional dismissal 12(b)(6) subject to Π amending the Compl.

15(c) 
Relation-back - Allows amended Compl to "relate back" to time the original Compl was filed for statute of 

limitation purposes if within 120 days of original filing the real Δ somehow found out about action.

15(d)
Supplemental pleading containing transactions or events that occurred after pleading to be supplemented.

e. Policing the pleadings

11(a)(b) Candor in Pleading: Pleadings and motions must be signed verifying that atty believes they’re based in fact and law and not used for unreasonable purpose after reasonable investigation.
- This duty to perform reasonable investigation is nondelegable (Garr v. US Healthcare: you can’t just rely on other atty from other firm), subject to reasonableness limits, especially with respect to time.  

11(c)
Sanctions
2. DISCOVERY – Rule 26

Evidence collection so that no surprises at trial, expedite trial.  Along with pleadings, frames issues for trial.  Party-driven, outside of administration of court after court issues discovery order.  Can be very expensive.
26(a)
Mandatory disclosures: Party must provide w/o request, based on reasonably available info

(1) initial disclosure of info supportive of the disclosing party's claims/defenses – w/in 30 days of service
(2) expert witnesses one intends to call at trial and what they will say – 90 days before trial
(3) Pretrial disclosures (names and IDs of witnesses, IDs of each doc and exhibit) – 30 days before trial
26(b)
(1) Scope of discovery: nonprivileged information relevant to claim/defense and “reasonably calculated to lead to the discovery of admissible evidence”

(2) Judge may limit scope of discovery if discovery sought is (i) unnecessarily expensive, duplicative; (ii) party seeking it already had ample opp to obtain the info sought; or (iii) the burden/expense of proposed discovery outweighs its benefit to the litigants.

(3) Materials for trial preparation ( See “work-product privilege”

26(e)
Supplemental disclosures required if previously disclosed info incomplete/incorrect and others don’t know

a. Discovery Devices

30
Depositions: No objections permitted.  No guiding witnesses.
33
Written Interrogatories
34
Request for production of documents

35
Medical (mental and physical) exams, requires prior court order "for good cause shown" (affirmative showing by the movant that each alleged medical condition is really in controversy)

36
Requests for admission: very specific questions that other party must admit or deny.  If fail to deny, automatically admitted.

b. Devices to Block / Compel Discovery

26(c)
Protective orders against discovery which justice requires to protect party from annoyance, embarrassment, oppression, or undue burden or expense. Frequently applied per 26(c)(7), protection of trade secrets

30(d)
Objections: atty may instruct client not to answer only when necessary to preserve privilege, enforce a limitation on evidence, or to present a motion to court to terminate a deposition taken unreasonably to annoy, embarrass or oppress a deponent.

37(a)
Motion to Compel (see below).

c. Policing Discovery Rule 37 

37(a)
Motion for order compelling disclosure / discovery (after good faith effort fails)

37(b)(c) 
Sanctions for violating court orders can include contempt of court, disallowing of evidence at trial, dismissal of action, settlement, or issuing default judgment against noncomplying party, and awarding fees.

3. PRIVILEGE

a. 5th Amendment 

b. Attorney-client privilege

1. Corporate employee acting in scope of emp, aware that they were being questioned so that corporation could obtain advice (Upjohn: Δ’s general counsel solicited info from employees about illegal payments)

c. Attorney work-product “in anticipation of litigation or for trial”: Party seeking discovery of work-product must make showing of substantial need and unavailability elsewhere. Attorney's mental impression are totally privileged.  26(b)(3).  (Hickman: Π requested oral and written statements that Δ atty took from witnesses about tug accident)

d. Waived by: 

1. Accidental production of documents

2. Disclosure to 3rd parties

3. Implied waiver by putting confidential communication at issue in the litigation

e. Pros and Cons of Privilege

1. Parties can “game” selective disclosure by privilege

2. Promote truth-finding; maintain adversarial and deliberative processes necessary to rigorous client representation

How do cases end?  (1) Litigation; (2) Settlement in most cases; P releases D from liability; (3) Rule 41 Dismissal
4. ADJUDICATION

Before Trial

Summary judgment.  Rule 56 (usually Δ’s motion).  Motion anytime 20 days after action commences and before trial.  Or sua sponte.
1. Standard:  Given evidence thus far, viewed in light most favorable to NMP, there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of law. No reasonable trier of fact can rule for the NMP.

2. If MP has burden of production at trial, then SJ will be granted if they show they’d be entitled to directed verdict absent showing from other party. 56(c).  Then burden shifts to other party to undermine this case for a directed verdict

a) Must show no reasonable jury could find for the NMP.

b) When Δ moves for SJ, Δ has to show that Π has no evidence on an element of prima facie case, to show that Π cannot meet burden of production (Celotex- could just be a conclusory statement about what the evidence shows; burden shifts to Π to show it does have sufficient evidence).

3. If NMP (usually Π) has burden of production at trial, MP first must show that NMP hasn’t met its burden by 

a) Saying NMP has not produced sufficient evidence to establish an essential element of its case.  Doesn’t require actual production of evidence by MP, but may require something more than just a conclusory statement (Celotex)

b) By producing evidence that utterly negates an essential element of other side’s case.  This evidence has to be devastating or else there’ll be an issue for trial.

c) Once MP has met its burden, burden shifts to NMP to establish that it does have sufficient evidence to prove its prima facie case

d) No burden if moving party has not made required initial showing

e) Standard usually favors Π, the NMP who has burden of production at trial

f) Court may reduce benefit of doubt usually given to Π by increasing Π’s prima facie burden, thus making it easier for Δ/MP to demonstrate no issue of material fact (Matsushita)

Trial
Right to Jury Trial
4. Civil cases in federal court, 7th Amendment applies.  

5. Purely equitable claim (only equitable relief sought) --> no right to jury trial

6. Purely legal claims (only damages sought) --> right to jury trial
7. Mixed law/equity case?

a) Courts must submit the legal issues to a jury before resolving the equitable issues (Beacon Theatres)
b) Even where equitable claims are much more substantial than the legal claims, the jury must still resolve the legal issues first (Dairy Queen)

8. Judicial controls over the jury (Based on idea that judge is expert in law, jury expert in fact)

a) Give jury instructions

b) Control evidence and discovery

c) Control who’s in jury through voir dire and removal of misbehaving jurors

d) Take decision of case away from jury through several methods: Dismissal through 12b, 12c motions; Summary judgment (see below); Judgment as a matter of law (directed verdict or judgment notwithstanding the verdict; see below)

b. Burden of proof:  Normally party with burden of pleading an issue has the burden of proving it.  Subdivided into two burdens:

1. Burden of production, of coming forward with evidence.  May shift.  Generally Π has burden of proving prima facie case, Δ has burden of proving any defenses.

2. Burden of persuasion, of convincing the trier of fact (usu. on Π).  Never shifts throughout case.

Before case is submitted to jury

c. Judgment as a Matter of Law (JMOL)  Rule 50
1. Can be made at various points after trial starts (Directed verdict) and after verdict (JNOV).  

2. Must make Rule 50 motion to preserve right to challenge the sufficiency of evidence on appeal and to make 50(b) motion post-verdict

3. Same standard as for summary judgment: Difficult burden for MP.  Evidence viewed in light most favorable to NMP.

4. Purpose: Prevent or correct erroneous jury adjudication.

After jury returns verdict

d. 50(b) Renewed motion for JMOL (JNOV), only if before verdict party had been denied 50(a)

e. Rule 59 Motion for a New Trial (w/ or w/o 50(b) motion)

1. Requires lesser showing than judgment as a matter of law: Whenever justice requires

2. Judge believes jury reached seriously erroneous result; rarely granted in close cases

3. Judge may weigh evidence independently of the jury. Evidence in favor of NMP OK
4. May be effective to coerce P into accepting a different outcome, i.e. additur/remittitur

f. Remittitur: if court finds jury verdict grossly excessive as matter of law, it may condition denial of new trial on Π accepting a specified smaller award

g. Rule 60(b) Motion for Reconsideration: Court has broad authority to relieve a party from adverse judgment “upon such terms as are just,” e.g. mistake, inadvertance, inexcusable neglect, newly discovered evidence, fraud or misrep

After Litigation: Preclusion (Analyze as C1, C2)

5. Policies

a. Uphold judicial authority

b. Encourage parties to trust in stability and finality of decisions; sense of repose

c. Efficiency: prevent add’l litigation costs and burdens on courts

d. Prevent double recovery

6. Original Π tries to bring C2 ( Claim preclusion & rules of compulsory joinder

7. Original Δ tries to bring C2 ( Defense preclusion & rules of compulsory counterclaim

8. Some states preclude defenses/claims as long as the party was permitted to assert them in C1 (so, preclusion is broader than compulsory joinder/counterclaim rules).

Claim Preclusion/Res Judicata:  Parties barred from relitigating party or all of same claim, regardless of new theory of relief or damages.  Operates as a rule of compulsory joinder in the first suit; compels parties to join particular claims at the outset to avoid losing them altogether.

9. Elements (Herendeen: not precluded b/c court found 2 wrongs)

a. Court of competent jurisdiction

b. Final judgment on the merits (JMOL-Yes; dismissal for no PJ, SMJ or venue-No)

1. Preclusion following 41(b) involuntary dismissal. Judgment not on the merits does not trigger res judicata.

a) Dismissal for curable defect (failure to file affidavit) ( not precluded (Costello)

b) Dismissal for noncurable defect (amt-in-controversy) ( precluded (Dozier)

c. Same claim.  Rest. (2nd) of Judgments § 24

1. Parties may not raise any claim they previously could have raised; new theory, relief, or damages doesn’t matter

2. “Same claim” includes all Π’s rights w/regard to single transaction or series of connected transactions. RSJ § 24 (same definition of ‘claim’ as in federal joinder rules).  Factors to determine what is the same transaction: (1) relation in time, space, origin, motivation; (2) convenience to try as unit; (3) expectation of treating together

d. Parties to be bound and advantaged must be same parties or their privies

10. If Δ wins C1(Bar, Π’s claim extinguished and future actions/theories on same claim barred

a. Exception (RSJ § 20) -- Δ doesn’t bar Π’s C2 claim when
1. C1 dismissed for lack of jurisdiction, improper venue, nonjoinder of parties

2. when Π agrees to nonsuit

3. when ordered by statute or court

11. If Π wins C1(Merger, claim is extinguished and merged (all claims included in judgment).  

a. Generally, no splitting for new theories or new remedies. § 25 (Rush: property damage/personal injury)

b. Exceptions: when parties agree, court has reserved Π’s right, Π barred from using a particular theory by SMJ, statute/constitutional scheme, continuing wrong, etc. § 26 (American Heart Research Fund: Allowed split claims for injunc/damages due to statute authorizing AG to get injunctions ASAP to put speedy end to fraud)

12. Claims still precluded despite changed circumstances
a. Change in law during the 2nd litigation (Federated Dept. Stores: bound Ps to an adjudication that was reversed on appeal)

b. Change in facts between the litigations, i.e. aggravation of damages . Discovery rule promotes early litigation before injury worsens, but RJ bars relitigation later, so in the first action P must seek recovery for injuries prior to trial and for all future damages that are reasonably likely to ensue. RSJ § 25 (Pleural thickening(Asbestosis)

c. Newly discovered evidence. § 25.  Mitigated by FRCP 60(b) Relief from final judgment.

Defense Preclusion: If Δ bypassed opportunity to assert a defense or counterclaim in the first action, he is precluded thereafter from asserting that defense/counterclaim in any subsequent proceeding.
13. Δs who fails to assert a counterclaim are NOT precluded from later bringing an action on that claim, unless it was a compulsory counterclaim, or if a favorable judgment in the second action would nullify the initial judgment or impair rights est. in  the first action.  RSJ § 22
14. Two views on preclusion of claims/defenses that were option in C1.

a. Even w/o compulsory counterclaim: If Δ in C1 bypassed the option to press his entire claim in the first action, he cannot as Π assert a claim for the residue in C2.  (Mitchell: Farmer cannot split a single claim arising from one transaction, using portion for his defense in C1, using the balance for his own C2)

b. Permit saving of a defense: If Δ fails to raise the defense at all, he is not precluded from using it as a basis for his later claim.  RSJ § 22.  Rationale: Δ should be allowed opp to do so at time and place of own choosing.

Policy arguments pro/con for res judicata

+ Judicial economy, deference

+ Would 2nd court do any better after issue fully litigated?

+ recognition that may never know “truth”

+ must be end to litigation at some point

+ prevents vexation of defendants

– prohibits correction of error, inhibits search for truth

– forecloses issues never litigated (may deny Π substantive right)

– incentive to Π to raise every possible issue in 1st suit

Issue Preclusion: "The doctrine of collateral estoppel precludes a party from relitigating 'an issue which has previously been decided against him in a proceeding in which he had a fair opportunity to fully litigate the point." (Kaufman). Only arises if actions not precluded claim/defense preclusion or rules of compulsory joinder/CC

15. Elements.  RSJ § 27

a. Same issue of fact

b. Actually and fully litigated

c. Determined by a valid and final judgment
d. Essential to the decision

16. C1: General verdict vs. special verdict?

17. Same parties or their privies may be bound.

a. If acted in different capacities, not same party (Hurt v. Pullman: Act for self vs. fiduciary)

b. Vicarious representation / Privity: Nonparty is bound when(General Foods: Rich-SeaPak not bound)

1. It had opp to participate or was otherwise represented by an agent, i.e. formal agent or trustee, or as members of a class action;

2. Secondary entitlement: someone's rights are wholly dependent upon another's

3. Identity of interests; and

4. Able to take advantage of result in C1

18. New 3rd parties may be advantaged

a. Non-mutual defensive issue preclusion: New Δ asserts another party's victory against old Π as a defense to preclude losing Π from relitigating (Bernhard).  Incentivizes Π to join all possible Δs. (Cf. Victorious Ps may relitigate against different Δs, but cannot bind them)
b. Non-mutual offensive issue preclusion: New Π asserts another party's victory against a Δ to preclude same Δ from contesting the issue of liability (Parklane).  Courts more hesitant to allow b/c reduces Πs incentive to join C1( inefficiency; and concern with inaccuracy when 99th Π presses the same claim.
Whether new Π should be allowed to take advantage:
–new Π’s aware of first litigation and passed up opp to intervene? “wait and see” (efficiency)

–future litigation by more Πs likely (accuracy)

–forum of 1st suit convenient for Πs?

+new evidence/circumstances

+differences in applicable law

relative size of claims




competence of counsel

	
	Π1
	Δ1
	Π2
	Δ2

	C1
	· Join all claims or else CP?

· Join all Δs or else NMDIP?

· Splitting?
	· Safest: Assert all counterclaims and defenses to avoid DP

· May be able to save defense
	· If won C1, may relitigate against diff Δs

· If not in C1, wait and see
	· If won C1, protected by CP and s.t. IP

	C2
	· Potential CP/DP: Same claim, same parties, actually & fully litigated, on the merits?

· Potential IP: Same issue of fact, actually & fully litigated, final judgment, essential to judgment?
	· Assert NMOIP if Δ lost previously

· If new, no CP worry


	· If new, cannot use CP.  

· Assert NMDIP if Π lost previously


19. No collateral estoppel effect:

a. Default judgment

b. Findings based on stipulations

c. Issue that a party failed to pursue at trial

d. Affirmative defense that Δ failed to raise

e. Allegation admitted to without evidence

RSJ § 28 Exceptions

f. Party to be bound did not have opportunity or incentive to get full and fair opportunity to contest the judgment in C1.

1. Party to be bound could not get review of initial judgment

2. Adequate opp: sometimes no issue preclusion when prior arbitration or administrative proceedings lacked trial-type adjudicatory safeguards.

3. Adequate incentive: Low amount in controversy sometimes vitiates preclusion b/c low stakes reduced incentive to litigate and appeal.

4. Burden of proof on party fighting preclusion.

g. Issue of law, and two claims are substantially unrelated or legal context has changed or otherwise to avoid inequitable administration of the laws (Kaufman: don’t estop unresolved issue of law, e.g. theory of liability for DES cases) (Cf. claim preclusion notwithstanding change in law)

h. Differences in procedures followed in the two courts

i. Party to be bound had much heavier burden of persuasion for the issue in the initial action; the burden has shifted to his adversary; or the adversary has a much heaver burden now than in first action.

j. Clear and convincing need for a new determination of the issue due to potential adverse impact on public interest or 3rd non-parties

k. Not sufficiently foreseeable that issue would arise in subsequent action

l. Alternative holdings: First judgment turned on two issues, each independently sufficient to support result.  Neither issue precluded (Rest.), though some courts still give preclusion effect.

� Non-named plaintiffs in class actions may raise PJ questions.  Since their property interests (their claims) could be adversely affected (the issue being decided against them and thus precluded by res judicata), they need to be fairly notified, given a chance to opt out, adequately represented by the named Pa.  But due process concerns less so than for Ds. (Shutts)


� Also, parties joined under fed statutory interpleader §1335
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