I.  
Introduction: Illustration of an Evolving Due Process Test

	Case
	Facts
	Procedures Present
	Outcome
	Thoughts on Balancing
	Author

	Goldberg v. Kelley US 1970 (RISK: 1)
	
	
	Hearing required to take away welfare benefits which = property
	Posner thinks this wouldn’t survive Mathews, I think it would (depends on how you weigh interests)
	

	Fuentes v. Shevin US 1972 (RISK: 3)
	Stove bought on installment plan, seized for lack of payment with no notice or hearing
	Bond, weak ex post remedy
	Due process requires a hearing, except in cases where the public good is at stake (statute overturned)
	Will the cost of seizure stop sales to poor customers?

Cost passed to buyers.

Don’t load up process beyond that which can be borne by the interest at stake.
	Stewart

D White

	Mitchell v. Grant US 1974

(RISK: 3)
	Same (appliances)
	Bond, specific allegations, judge, strong ex post remedy
	Fuentes distinguished; the procedures here are adequate
	Why is a more-costly judge better than a clerk?  Does it make this as expensive as a hearing?

Doesn’t really let challenges get aired any more the the statute in Fuentes (doesn’t change error!)
	White

D Stewart

	North Georgia Finishing v. Di-Chem US 1975

(RISK: 4)
	Company froze another’s bank account by alleging it owed $51,000 
	None (weak ex post remedy)

All of these “fold into” the post deprivation remedy.
	This is more like the Fuentes statute.
	Dissenters say case-by-case balancing required by accepting both Fuentes and Mitchell isn’t worth it.

Clearly more is at stake here.

The post remedy is the key to deterring wrongful seizures (addresses error without huge costs), as White said in Fuentes
	White 

C Stewart

D Blackmun

	Mathews v. Eldridge US 1976

(RISK: 2)
	
	
	No hearing required to take away social security (welfare is last resort, this isn’t)
	Finally, a balancing test: Consider the private interest, plus the risk of error (and whether more procedure will change it!), plus the state interest (instrumental not foundational)
	

	Connecticut v. Doehr US 1991

(RISK: 5)
	Attachment on a $75,000 home obtained prior to a civil suit
	No bond, specific allegations, judge, little post remedy
	Private interest high (Issy says moderate); risk of error high; state interest very low, statute loses
	White tries to include the “checklist approach” but loses his majority.  

The 2nd factor does the work unless 1 or 3 are overbearing.

The state’s interest can be funneled through the interest of the one invoking state force.
	White

	Van Harken v. City of Chicago 7th Cir. 1997

(RISK: 6)
	City started allowing rent-a-judges to hold parking ticket hearings
	No judge, no cop there to argue with
	City wins.  Cost analysis is overwhelmingly on their side.
	Private interest low, risk of error low, state interest kinda high.

At some point, no process is due process?

Notice that the cases don’t “come out” in order of private interest.
	Posner


II. Pleading and Answering

a. Steps in Pleading Process:

i. notice of motion (you get this when the other guy files)

ii. Memorandum of Points and Authorities (this is a brief –legal memo but no new facts)

iii. affidavits and evidentiary material 

iv. opposition (other side’s reply, with same elements) 

v. reply (sometimes you can go back and forth again) 

vi. Hearing.


b. Conley v. Gibson US 1957 – 8(a)’s “short and plain” requirement just asks that due process minima are satisfied by providing “notice of what is at stake” for (.  And under 12(b)(6): Can any possible reading of the facts result in a finding for the claimant?  Yes = deny.  No = grant.  “Notice pleading.”
i. Rule implicated: 8(a), 12(b)(6)
ii. Good or bad: Good?

iii. Very low entry standard; risk here is extorting (s as always

iv. Key case pre-Leatherman (II(h) below)
c. Gillispie v. Goodyear Service Stores NC State Court 1963 – Gillispie alleges with no further detail that 4 representatives of Goodyear came to her residence, assaulted her, and put her in jail.  Court says (’s conclusions are not causes of action in absence of the facts.

i. Rule implicated: 12(b)(6) failure to state a claim upon which relief can be granted (but was this before that rule??)

ii. Good or bad: Good.

iii. 3 purposes for pleading requirements: 

1. notice to defendant 

2. notice to the court 

3. basis for deciding the merits (so suit can be gotten rid of early if there’s no basis)

iv. “Ultimate facts” is now the term

d. US v Board of Harbor Commissioners DE Fed Court 1977 – Gov’t charges group of co.s with dumping oil within a certain period, without knowing which of them did it and co.s challenge the pleading.  Court says 12(e) stops pleadings that are unintelligible, not those wanting in detail.  It cannot be used where 8 is met and ( is “notified of the nature of the claim.”  No using 12(e) to see the case before discovery.  

i. Rule implicated: 12(e) motion for a more definitive statement

ii. Good or bad: Good?

iii. This creates the standard that “definite enough” = “gives notice” – the rest comes later

1. This does mean you have to know enough to define the issue (no “I want to discover if GAP uses sweatshops, no Gillispie)

2. That is, entry costs are kept quite low but not absurdly low.  If this means costs are too high for (, that will come out in discovery (info burden is just not on ( here).

iv. Underlying issue (not addressed by 12(e)): is it fair to charge a group like this – can’t the gov’t then play them off each other?  See McCormick v. Kopmann (II(d) below).  

1. At what point are you charging too many people (10,000 boat users)?

2. The Rules are supposed to be trans-substantive and can’t get at this.

3. Except possibly “substantial justice” and “inexpensive” in Rule 1.  

v. Many statutes require you to plead all the elements of an offense. 

e. McCormick v. Kopmann IL Fed Court 1959 – McCormick was killed when he wrecked with Kopmann.  Widow sued Kopmann and the Huls who owned a tavern her hubby was drinking at, under the alternate but mutually exclusive theories that Kopmann hit him, or he hit Kopmann because of Huls.  Court says claims may be made in the alternative (absent knowledge that one is true).

i. Rule implicated: 8(e)(2) pleading in alternative

1. Rule 8 assumes that info is not available to ( ahead of time so they can behave badly when that assumption fails.

ii. Good or bad: Bad.

iii. 2 juries might both find against McKormick so this case seems easy

iv. As in Harbor Commissioners, where does trying many parties at once help get at the truth, and where does it cause them to try each other for you and take on those costs?  

1. In Harbor Commissioners (’s had the missing info, here they didn’t

2. Issy: cases like this happen when rules are applied mechanically w/out eye to purpose

3. Kopmann could’ve asked court to “avoid prejudice” under 42(b) – that was the real issue but he’d still have lost.  

f. Mitchell v. A&K 7th Cir 1978 – Mitchell, a trucker, was shot while waiting on the street in his truck to make a delivery to A&K.  He sued for negligence, was dismissed under 12(b)(6) because A&K had no duty to those off-premises, and now appeals arguing that the street he was on could be considered premises.  Court says he failed to raise the legal issue that the street could be premises and has lost it.  

i. Rule implicated: 12(b)(6)
ii. Good or bad: Good but unfortunate.

iii. Key here is that you can’t widen the controversy after pleading. 

1. Because this was an issue of law, this looks like the old system where you’d get kicked out for putting your claim in the wrong type of plea.

2. Mitchell should have alleged, factually, that he WAS on the premises – and he was given opportunity to replead.

3. Mitchell is screwed because his lawyer didn’t take the opportunity of liberal pleading.

iv. Difference between fact and law – law is 12(b)(6), fact is 8.  Mitchell failed to plead a factual controversy.

v. The “real story”: Lawyer didn’t want to wait to find out if the premises argument would fly so he frontloaded it.

g. Ross v. Robins Co. 2nd Cir 1979 – The Rosses sued for stock losses b/c Robins didn’t disclose info it had about its product being deadly.  Court says their motion doesn’t pass “particularity” because it didn’t list the specific acts of specific people in the company, say exactly what happened to the stock, give exact dates, etc.  

i. Rule implicated: 9(b) “particularity” for fraud

ii. Good or bad:  Good result, “ridiculous” application of rules

1. Is the purpose of 9(b) holding plaintiffs to a standard of research?  Or efficiency (which wasn’t served b/c Rosses did replead)?  Neither, it’s preventing extortion?

iii. Why care about “particularity” for fraud?

1. Fraud has particular “in terrorem” (reputational) value

a. Case would have no value even at trial.

2. Fraud info is more likely to be in the public domain so you have the info you need.

a. Here, they didn’t, so they shouldn’t have been held to particularity.

3. Cases will settle anywhere in the “zone” where both parties will be better off than expected value ((: probability of winning x award – costs; ( PxA + C​) after trial.  The threat of trial creates potential losses for co.s and makes settlement possible. In fraud, the expected losses are so huge they’ll settle anything (P doesn’t matter)

a. Negative value suit is one that WOULD have positive value at trial.

iv. 9(b) keeps getting used to up the entry costs since 8(e)2, 12(b)6, and 12(e) weren’t allowed to – it’s expanded way beyond fraud.  Instead of being a narrow exception to 8, it’s being expanded.  3 reasons/ arguments against liberalized pleading: 

1. in terrorem suits likely in places other than fraud (9b didn’t capture the right universe)

2. some areas more prone to frivolous claims & courts know which, eg habeas cases and suits v gov’t – tempting to frivolous litigants BUT also include very serious claims

3. efficiency – judiciary needs better tool to move/weed cases 

v. Intro to “how to argue” 

1. Start with the text of the rule.  Does it apply? 

a. Argue about whether the complaint was particular.

2. Move to the purpose of the rule.  Should it apply here?  Does that fit its purpose?

a. Maybe particularity need not apply to info that’s public anyway? 

b. Maybe info not specific to the fraud (the stock price) is exempt?

3. Move to policy.  Does rule 9(b) make sense? 

a. Policy arguments that it’s underinclusive have been winning in court.

b. Courts are skeptical of rewriting rules b/c of institutional competence.

vi. The “real story”: court wanted to save co. $$ for women hurt by bad product. Ross later won.

h. Cash Energy, Inc. v. Weiner MA Fed Court 1991 – In an environmental suit, court said plaintiffs had to allege specific involvement of corporate officers to satisfy the Rules (esp. 12(e) and 8(f) “substantial justice.)

i. Rule implicated:  12(e), 8(f), 9(b)
1. 9(b) shouldn’t be applied, textually – but the judge thinks its purpose and policy cover this.

ii. Good or bad?  Obvious stretch of the rules, bad for (s, maybe needed.

iii. This is an example (not an outlier) of the extension of 9(b)-esque particularity into other areas (civil rights, RICO), often under 8(f) substantial justice – pure policy. 

iv. Applies a very problematic standard that reputational harms and possibility of large awards are the criteria on where particularity gets extended (includes everything – have to find a principle on which to limit 9(b) extensions).

v. There’s no real question that the complaint here satisfied Rule 8 (notice is served under Conley).

i. Leatherman v. Tarrant County Narcotics Unit US 1993 – In a suit against police where they claimed that immunity should give them a heightened pleading standard, Court (by Rehnquist) rules flatly that heightened pleading not found in the rules can’t be created.  

i. Rule implicated: 12(e), 8(f)
ii. Good or bad? Good if you don’t think courts are competent to bend the rules (or that they end up defeating liberal pleading), bad if you’re worried about unmanageable caseloads, good if you’re worried about (s getting their cases in.  (Interpreting the rules supports this outcome, policy may or may not).

iii. The “real story”: egregious police misbehavior dismissed because (s didn’t allege exactly who mistrained the cops. 

j. After Leatherman: 

i. Court endorsed 2 options for caseload management in Crawford-El v. Britton (1998): ordering a reply under 7(a) or asking for a more definite statement under 12(e).
ii. Judge Keeton (from Cash) started move to require more specific pleading through means short of dismissal (RICO pleading sheets).

iii. Lower courts aren’t fans of liberal pleading.  They dislike and try not to follow Leatherman.

iv. The same areas with the most frivolous/least detailed claims (info disparity) are those with the most serious claims (civil rights, commentators exclaim).

v. Supreme Court’s claim that courts can’t interpret the Rules does ring a little hollow (the make them) – but the Rules are supposed to be predictable, inviolate, trans-substantive, and 9(b) is exclusive not illustrative.  

k. Shepard v. Darrah 6th Cir 1986 – Darrah’s lawyer screwed up and didn’t file an answer on time.  Court says a default can be set aside under 55(c) (before judgment) 1) absent prejudice to (; 2) absent culpable conduct by ( 3) given ( has a meritorious defense. 

i. Rule implicated: 55(c) “good cause” for setting aside default

ii. Good or bad?  Good, this rule gives courts flexibility and they used it here.  Good not to punish parties for lawyers’ mistakes; otherwise they sue the lawyers and merits are lost.

iii. Post-judgment, 60(b)’s higher “upon such terms as are just” standard would apply.

1. The words don’t nec indicate a higher standard, but (’s interest is higher so it must be

iv. Terms like “good cause” or “substantial justice” are placeholders for judicial balancing (rules v. standards).  These are “may” rules.

1. Rules internalize costs up front. 

2. Rules add predictability and subtract flexibility.

3. The Rules aren’t all rules. 

v. Prejudice = non-merits-based influence (often, time).

vi. Culpability = strategic behavior and turns into prejudice, too, so that does the work.

l. Zielinski v. Philadelphia Piers PA Fed Court 1956 – Philadelphia got sued and failed for 2 years to make clear that the agent of the tort wasn’t their employee.  Court estops Philadelphia from telling the jury he’s not, under 8(b)’s “good faith” specificity in answering requirement!

i. Rule implicated: 8(b) 

ii. Good or bad?  Extreme to make them liable for something they didn’t do!  Severe info-forcing rule.  But why should they give info they were never asked for (paras of complaint broken up poorly under 10(b)?  Judge thinks they’re to blame, sees prejudice, and applies his “do-good” powers. (same test used as 55(c)).  

iii. The “real story”: Phil prob owned the co who really ran the pier and was trying to avoid liability for either.  So unlike Darrah’s lawyer theirs were being strategic.

m. David v. Crompton & Knowles PA Fed Court 1973 – David alleges Crompton made a machine made by a co. they acquired.  They discover once the statute of limitations has run and after they answer the complaint saying they don’t know if they did (effectively a denial) that their purchase agreement said no liability, and they seek to amend their answer and deny.  Court doesn’t allow it; treats their answer as admittance based on high prejudice (opposite of what rule says!).

i. Rule implicated: 8(b) lack of info in answer = denial; 15(a) leave to amend

ii. Good or bad?  “Troubling.”  “The capital punishment of litigation.”  Creates a sort of strict liability when you prejudice ( (your bad faith is irrelevant).  Previous 2 cases are consistent in making (’s bad faith/strategic behavior the test.  

iii. Allowing amendment creates more uncertainty for other party but more flexibility.

iv. Info-forcing:  We want both parties to do a good job here.  Shepard and Zeliensky have that effect.  Crompton seems to overstep and incentivize bad discovery (though it hugely incentivizes doing your research if you’re ().  Kopmann incentivized shifting info burdens to wrong parties.

n. Wigglesworth v. Teamsters VA Fed Court 1975 – Teamsters counter W’s rights suit with a defamation counterclaim.  Court says this is a permissive counterclaim because it flunks the transaction test.  Permissive counterclaims can’t be brought into proceedings where the court’s jurisdiction is over the substantive claim.
i. Rule implicated: 13 (counterclaims) and 12(b)(1) lack of subject matter jurisdiction (can be raised anytime).
ii. Good or bad?  Issy thinks technically wrong (he thinks this passes the transaction test), but the court just doesn’t buy the union’s counterclaim and thinks it will complicate unduly. 
iii. If you don’t plead a compulsory counterclaim you lose it – so you dredge up all possible counterclaims to make sure they’re not found later to have been compulsory. 

1. Jurisdiction over a matter a court wouldn’t normally have, because it’s a counterclaim, is common – “supplemental jurisdiction.”

2. Flexibility towards calling claims permissive so they can be brought later in turn restricts calling them compulsory so they can get into court.

3. Creates pressures to expand litigation just in case – which defeats the judicial economy purpose.

4. Claims against a co-party under 13g are never compulsory.

iv. Four rough tests for transactionality: 

1. same evidence

2. same issues of fact and law 

3. res judicata effects would bar these issues later

4. logical relationship

Elements needed to bring your case

	Case:
	Jurisdiction 

(Power of Ct to Act)
	Cause of Action (Right to Seek Judicial Remedy)
	Substantive Right (what was abridged?)

	Fuentes (very clean – federal juris and rem and right)
	28 USC 1331
	42 USC 1983
	Const./due proc

	Mitchell v A&K (less clean – diversity, no federal COA so fed ct has to sit “as if a state ct”)
	28 USC 1332
	Common Law
	Common law tort

	Wigg. v Teamsters
	29 USC 412 (or 1331)
	29 USC 401 (MRDA)
	“Union Members’ B of R”

	Teamsters v. Wigg.
	None, unless “supplemental”
	Common Law
	Defamed (not a fed right)


III. Parties and Preclusion

a. Res Judicata and Collateral Estoppel

i. Res judicata 

1. loosely = preclusion doctrines

2. specifically = “claim preclusion”

3. prohibition on relitigating a claim (cause of action plus parties) already litigated and judged on the merits (even if some issues weren’t addressed!)

ii. Collateral Estoppel (issue preclusion)

1. A claim brought on a different cause of action can’t reopen litigated issues

2. “direct estoppel” is another form that applies when an issue is decided in a prior case that was not, itself, completely decided on the merits

iii. The only way to get around preclusion is an intervening change (not new discovery unless previously impossible) of law or fact.

iv. They apply in all final judgments (including summary judgment but not dismissal).

v. You’re bound if you’ve “had your day in court,” whether you won or lost.  If you win, you can still lose to a new party.  If you lose, you can’t challenge a new party.  (No more mutuality.)

vi. Effects on defendants:

1. defenses not made are lost

2. Once you raise a counterclaim, whole claim is subject to res judicata (not just issue preclusion)

3. A permissive counterclaim can raise a claim already adjudicated, though NOT as to any issues already decided.

4. Leads repeat defendants (tobacco) to fight the first case with all they’ve got.

b. Manego v. Orleans Board of Trade 1st Cir 1985 – Manego, a businessman denied licenses to open a disco in a small town, sued a local bank and several boards (with overlapping members) first on a civil rights claim, and again, after summary judgment was entered against him, on an antitrust claim, both claims arising from the denials.  Court says res judicata applies because the claims arise from the same transaction, except as to Board and Trade that wasn’t a ( the first time.

i. Rule Implicated: NA, transactionality language of 13(a) used.

ii. Good or bad?  Good.  Manego’s saying he could try his case better now, but the core issue is still “was I wrongfully denied a license.”  He may have new/different facts now, but he’s not alleging anything materially different.  You don’t get a redo.

iii. Manego should’ve reapplied for his licenses and gotten them redenied and sued again.

c. Parklane Hosiery v. Shore US 1979 – A shareholder asked that Parklane be estopped from defending on issues already lost in another case brought against it by the SEC.  Court agreed, completing the move to non-mutual collateral estoppel.

i. Rule implicated: NA

ii. Good or bad?  Very good 20th century change, prevents unfairness to repeat players.

iii. But, problems:

1. When can you be estopped in say a mass tort – when 6 out of 10 previous cases come out against you?  When one case finally does?  

2. We always assume that a plaintiff litigated fully so they’re always estopped.  We don’t always assume that a defendant defended fully (might have settled for other reasons, more passive).  

3. “Wait and see” (s let others go to trial first (declining to join a class, etc.)

iv. Earlier case called Blonder-Tonge allowed “defensive” issue preclusion where you’d already won issues a new party was raising against you.  This allows “offensive” issue preclusion when a ( has already lost to another party.  (This terminology is now useless.)

v. This doesn’t violate right to jury trial because you’re estopped (circular to say you get a trial).

vi. You may be held to an adverse finding in a trial you were in, but you can’t hold s/o else to your victory if they weren’t in.  

d. Relating Pleading to Preclusion:

i. Liberal pleading is the result of placing value on low entry costs.  Preclusion is the result of valuing finality.  One requires the other.

ii. Because (s get liberal pleading, they have to come in prepared or they’ll lose everything through preclusion (aligns equity and efficiency well).  

iii. Equity issue with collateral estoppel is trickier.  Estopping ( is more problematic than estopping ( who gets to choose when to come to court (esp. when the test is “preponderance of the evidence” and error is high).  So there are some fairness restrictions on estopping (s.

iv. Great uncertainty for (s at beginning (as to what counterclaims they must raise and what new plaintiffs might estop them) leads to frontloading of everything they can think of.  Lose once and you’re done; win a thousand times and you can still lose.

v. Issue preclusion, unlike res judicata, is a highly unstable area of law.

e. SMU AWLS v. Wynne and Jaffe 5th Cir 1979 – In a discrimination suit, 4 lawyers wished to remain anonymous.  Court said no; exceptions to 10(a) are rare and involve sensitive personal info (they give a laundry list).

i. Rule implicated: 10(a), 26(c) protective power allows the exception

ii. Good or bad?  

1. Anonymity would make estoppel tricky.  

2. There are policy arguments on both sides (encouraging claims v. in terrorem risks/fairness to (), so perhaps this is just a cost of coming into the system that must be borne in most cases.

a. The policy against anonymity wins because it won’t end the case (they can sue as SMU), and because at the “back end” anonymity would be impracticable (they want damages, not just injunctions).  

3. If you’re arguing for A-D, define a universe of exceptions that includes them but not every ( fearing reprisal (stigmatization, against institutional actor).

4. Anonymity is more supportable if seeking injunction.

iii. Notice the laundry list – this is an indication of instability a la Fuentes.

iv. (Rape cases are criminal – the people are suing – no in terrorem danger.)

v. The “real story”: A-D didn’t trust SMU to aggressively litigate (social club). 

f. Kedra v. Philly PA Fed Court 1978 – Family sues the cops for harassment and cops claim improper joinder.  Court applies transactionality, finds that prejudice to (s isn’t bad enough to stop joinder, and denies their motion.

i. Rule implicated: 21 motion to sever and 20(a) permissive joinder of “same transaction.”

1. “Systematic” behavior is transactional.

ii. Good or bad? Good.  Court looks at strategic, not technical, considerations.  

1. Balance inherent prejudice in conspiracy case with efficiency/economy.  Economy is more believable with large #s of (s if they’re not seeking damages.  Look for overlap and connection between (s.  (Battered women can’t sue as a group.)  

g. Insolia v. Philip Morris WI Fed Court 1999 – 3 former smokers try to join claims against Phillip Morris; court says they’re not transactionally related (they were already denied class certification).

i. Rule implicated: 20(a) permissive joinder of claims.

ii. Good or bad? Good.  A judgment call, but an informed one.

1. Here, there were damages.

2. Joinder always moves focus to (s.

3. Not enough overlap/not more economical.

4. They’d already been through the info – Kedra judge hadn’t seen it yet.

iii. (s proposed a phased trial – could this work?  

iv. 20(a) transactionality is similar to 13(a) counterclaim transactionality, but different from 15(c) complaint-amendment transactionality which looks at notice to (.  20(a) alone includes “series of transactions” (so counterclaims are slightly more restricted).

h. Pulitzer-Polster v. Pulitzer 5th Cir 1986 – Lillian sues her uncle for mismanagement of family trust in federal court under diversity while her and her mother and sister’s similar state suit languishes.  Samuel asks to dismiss under 12(b)(7) for failure to join Lillian and Susan, indispensable parties, under 19.  This would destroy diversity.  The court approves dismissal.

i. Rule implicated: 19 “joinder of persons needed for just adjudication.” 12(b)(7) allows you to raise rule 19 defensively.  (like Hansberry).  

1. First the court must clear 19(a) and see if the parties are necessary.  3 considerations:

a. Can complete relief be accorded without joinder?

b. Will joinder impair the interests of the absentees or 

c. put ( at risk of inconsistent obligations?

2. If they cannot be joined, can the suit proceed under 19(b)?  “Equity and good conscience” interpreted to include the balancing of 4 interests:

a. (’s interest in the forum

b. (’s interests (prejudice, inconsistent obligations)

c. absentees’ interests (res judicata effects on them)

d. public interest (efficiency etc)

ii. Good or bad?  OK.  Technically wrong application of 19(a) – none of the elements (prejudice to ( or absentees or impossibility of complete relief) was present and the parties weren’t necessary - in order to jump to the balancing test in 19(b).  Same as the general Mathews due process test.  

1. Courts use 19 to dismiss when it doesn’t “make sense,” even if absentees aren’t necessary under 19(a).  The rule doesn’t fit what they need to do.

2. Policy wise, using the federal forum because the state’s too slow stinks and the judge knows it. 

3. Rule 19 gets used to get cases out of the wrong court – not its facial purpose.

i. VEPCO v. Westinghouse 4th Cir 1973 – VEPCO sues Westinghouse (for the costs of a failure in a VEPCO power station it built) even though VEPCO’s insurer, INA, is owed most of the money.  Westinghouse says INA is the real party in interest under 17 and/or must be joined under 19 (this would destroy diversity and VEPCO’s ability to sue).  Court says 17 was meant to allow subrogates to sue, but subrogors still can

i. Rule implicated: 17 and 19
ii. Good or bad?  Good (much better than Pulitzer) but it misuses the letter of the rules completely.  This is what Rules 17 and 19 are there for in spirit though.  

1. INA is a real party at interest

2. skips 19(a) by assuming INA should be joined if possible, merrily jumps to 19(b) and says in “equity and good conscience” the case shouldn’t be dismissed (so a doesn’t matter – if they want to dismiss they’ll need to go through a as in Pulitzer).

3. Little risk of inconsistent obligations because INA has agreed to be precluded and because when someone who’s “almost you” has had their day you’re sometimes precluded too.

iii. The “real story”: VEPCO is more sympathetic for a jury than INA.  Insurance would be way more expensive if subrogates couldn’t sue on their own.  Also, if they couldn’t sue on their own, VEPCO could get INA and Westinghouse both to pay it off to let the suit go forward!  Court knows this and doesn’t buy Westinghouse’s argument.

j. Clark v. Associates KS Fed Court 1993 – Associates’ agents injure Clark collecting a debt.  Clark sues and Associates implead the agents (making them third party (, and the agents, third party ().  Court says impleader was proper – third party ( must have duty to Associates, not to Clark.  To the extent Associates is liable to Clark, agents are liable to it.

i. Rule implicated: 14 impleader, 42 severance 

1. RunOver v. DrunkDriver and DrunkDriver v. Insurance – derivative.

2. Impleader happens automatically and then ( or third party can ask to sever.  Third party ( has the arguments a ( usually has – we’re not liable, no jurisdiction, etc.

ii. Good or bad? Good.

1. Impleader is a timing issue.  You don’t want to wait and sue agents (which you could; 14 is a “may” rule); they might lose all their money or you might lose that case.  You want them automatically liable here (their liability exists under substantive law).  

2. Of course, it’s used strategically all the time (to make oneself look blameless to jury)

3. If that creates prejudice, sever under 42 (as Clark tried here).

iii. This is not a defense, it’s just passing on whatever liability you’re found to have.

iv. Could Clark have pulled a McCormick and sued both and gotten them to fight it out?

v. Compare Augenti v. Cappellini v. Unification Church PA Fed Court 1980 – Augenti’s parents hired Cappellini to “deprogram” Augenti from the church and Augenti sued.  Cappellini tried to implead the Church for retaliating against him for the deprogramming.  Court said no, church’s liability to Cappellini doesn’t arise from his liability to Augenti.

k. Cross-Claims and Counterclaims

i. 13a: if you have a counterclaim from the same transaction, it’s compulsory and you plead it or lose it (rule based res judicata).  

ii. 13b liberally allows for permissive counterclaims – ones that DON’T arise from the same transaction.  If they are too unrelated, ( can ask to sever under 42 (assumed admitted?).  

iii. 13g allows cross-claims, limited to the same transaction as the original claim or a counterclaim.  (You don’t lose cross-claims – not forced to attack your side.)

iv. 13h allows for new parties to come in under the joinder rules (19 and 20) if there is a claim against them from the same transaction as the counterclaim, cross claim, etc.  

l. State Farm v. Tashire US 1967 – State Farm files an interpleader motion in OR court interpleading everyone in a huge bus wreck, because it owes the $20,000 policy it had for the driver who wrecked with the bus.  Greyhound (one of State Farm’s (s) asked that its obligations to everyone be settled, too.  Court says that while interpleader need not be filed only after some judgments are obtained against you (it’s a “may” rule and this would create a rush to get judgment and get at the “stake”), it cannot be used to drag all the litigation into one court (only suits that are actually for State Farm’s stake – certainly not all suits v Greyhound whose liability was unlimited)

i. Rule implicated: 22 interpleader (here, it was statutory, though)

1. Allows a potential ( to come into court to divide up its assets among all would-be (s so it doesn’t face inconsistent obligations (where it genuinely fears liability).

2. Not a “bill of peace” – only as wide as the fight over a limited stake

3. Can move for interpleader within an existing suit

4. Unlike 19 joinder, interpleader can allow resolution 

5. No transactionality required

ii. Good or bad? Good. 

1. The policy arguments for interpleader (getting it all over at once) apply even when the stake’s NOT limited – but the way the rule’s written, the party with the smallest/most limited piece of the pie is in charge.  That’s why it doesn’t work to get everyone into court together and why it’s little-used.

iii. The “real story”: State Farm is trying to make the stakes not worth it to the (s to come to OR.  No court would allow this.

Statutory versus Rule interpleader: 

	
	Diversity
	Venue
	Min amnt
	Service

	Rule
	Complete/perfect (no party on one side can be in the same state as a party on the other).
	Residence of all or where event occurred or property is
	$75,000
	As under Rule 4

	Statute (28 USC 1335)
	Minimal (as long as at least 2 claimants – same side – are from different states)
	Residence of one or more claimants
	$500
	nationwide


m. Natural Resources Defense Council v. US Nuclear Reg. Comm’n (NRC) 10th Cir 1978 – NRC is licenses uranium mills, and can pass this authority on to state agencies (here, the NM Environmental Improvement Agency, NMEIA).  NRDC sues NRC to stop this delegation from allowing co.s to skirt the federal requirement of an environmental impact statement for a license.  Intervention by the mill whose license triggered the dispute (United Nuclear Corporation) was granted and 2 more companies seek to intervene claiming they too have interests.  Court says the practical effects (even just stare decisis!) on them are sufficient and UNC’s representation “may be” inadequate.

i. Rule implicated: 24 intervention. 

1. Must show an interest, that will be impaired, that’s not adequately represented.

2. If the interest is obvious it’s compelled, if not, permissive (like 19).  But joinder can’t be denied even if you’re interest is represented; intervention can.  Must be timely.  “Of right” v. “permissive” is a weak distinction; court manages either way.

3. Interveners aren’t invited.

4. They’re put on one side of the v and bound by everything arising from the case even before they intervened.

ii. 3 unsettled precedents on who can intervene:

1. Cascade – in a gas co. antitrust case, state of CA and other co.s allowed to intervene on broad conception of economic, non-legally-protected, “interest”

2. Donaldson – Donaldson tried to intervene in a suit where the IRS would be seeing his employer’s docs.  Court said he didn’t have a “significantly protectable” interest (does this mean legal only?).  His interest is more concrete than in Cascase.

3. Trbovich – Union member filed a claim of a sort that must be brought by Sec. of Labor, then intervened and was allowed.  

4. We must conclude that this is about the nature of the case – public law issues where rights are diffuse and non-concrete – not really the interests of the intervener.  Interventions happen in “public law” cases like this that implicate private rights.  

iii. Good or bad?  Public law considerations map poorly onto rule, but impetus driving judges to allow intervention in public cases but not private cases is good.

iv. The “real story”: UNC might settle for being “grandfathered”: we get our license and screw everyone else.  So they wouldn’t well represent everyone else.  Smaller mining co.s worry that the “big guys” might settle and agree to the statements to raise entry costs for little guys, so they too have a different interest. 

n. Conclusions from Parties and Preclusion

i. Rules evolve to balance equity and efficiency.  Hard and fast rules are unlikely to balance complex needs in society and get the equity/efficiency tradeoff right.  Efficiency concerns cannot be swept under the rug a la Fuentes but must be balanced up front.  Both concerns are pushing us away from bipolarity toward mass cases, as we see with intervention.

ii. Development of a case happens with the end (remedy) always in view – procedure is always dependant on outcome.

iii. Finally, we must always argue from the rule to the policy – cannot ignore or dispose of text of rule.  

IV. Class Actions

a. Requirements for Class Certifications 

i. 23(a):
1. Numerosity (joinder of all impracticable – not an actual number)

2. Common questions of law or fact

a. Means it has to be mostly about D’s acts, not P’s.

3. Typicality of reps’ claims

4. Reps will fairly and adequately protect interests of class.

ii. If satisfied, 3 types under 23(b):
1. 23(b)(1): harmful consequences for parties w/out certification.  Never used – b(2) is instead.  

a. harm to defendants in inconsistent standards (obligations etc); 

b. harm to absentees (like limited fund) – “impairment of interests.”

2. 23(b)(2): injunctive or declaratory relief against a party who has acted/refused to act on grounds applicable to everyone in the class.  Protects civil rights actions.  Individual doesn’t matter much and injunction is sought.  Class existing organically or created by events. 

3. 23(b)(3): Catchall; when common questions predominate and this method will be effective (used for damages often).  Efficiency driven (not inevitable as in 1b or indivisible as in 2).  B3 classes don’t exist outside the action, they’re not organic.  

iii. Other provisions of Rule 23:

1. 23(c)(2)(a), notice is different for b1 or b2 cases (court’s discretion) and b3 cases (must give best notice practicable).  Opting out only has meaning under b3 (you can’t opt out of an injuction).  Your rights are divisible in a b3 case so it requires better notice. 

2. 23(c)(4) is the most untested area of 23 – a class action may be brought about a particular issue only (like phases proposed in Insolia).

b. Hansberry v. Lee US 1940 – The Hansberrys, a black family, bought a house only to find they were bound as members of the homeowner class by a previous suit upholding a restrictive covenant.  Court says they weren’t represented.

i. Rule implicated: 23(a)(4) representativeness (but this case was before the rule!)
1. Only way a non-incompetent person can be “represented” in court is in a class.

2. Different issue than representativeness in intervention.  There, if you’re repped you’re not bound.  Here, you are and can be without your knowledge.

ii. Good or bad?  Technically wrong and somewhat dangerous app of rule, severely endangers finality and creates an ex poste “out” of class actions (and out of any exclusivity requirement when you’re excluded – KFC hypo).  But also provides a “backstop” and makes courts be serious about adequacy when certifying, as Rule 23 later mandates.
c. Holland v. Steele GA Fed Court 1981 – Holland seeks to certify a class of all current and future prisoners at a county jail, alleging that ( restricts their access to civil counsel.  ( argues it would be inappropriate to sentence pre-trail detainees and sentences together.  Court says the class passes 23(a) and falls under 23(b)(2) and certifies, adding that he can always sever later if the 2 groups seem to diverge.

i. Rule implicated: 23
1. Typicality has no traction; the real issue is whether there’s an “if as to one as to all” question.  Adequacy turns on whether ( will vigorously prosecute the class interests and that seems to turn on his lawyers – here, Georgia Legal Services!

2. Passing 23(a) will depend greatly on issues like in Insolia – what kind of relief?  Damages are possible in class actions but mitigate against commonality and representativeness.

ii. Good or bad?  Sensible.

d. Mullane v. Central Hanover Bank & Trust US 1950 – Bank aggregated 113 trusts and sent notice of the creation of the new common trust to all beneficiaries for whom it had addresses.  When it came time for accounting, the bank printed notices (with the names of the funds but not the beneficiaries) in 4 area papers.  Court appointed Mullane to rep the trust and he complained that notice was inadequate.  Court agrees with a fact-bound test of reasonably trying to convey the information and says if you have an address, you must send mail, but if you don’t, you have no other “reasonable” method and representation will be assumed adequate.  

i. Rule implicated: NA, due process

ii. Good or bad?  Bad outcome; people don’t need a piece of paper.  Notice becomes a “touchstone.”

iii. Note that court first had to decide it has personal jurisdiction over out-of-state trust beneficiaries.  Why, if they’re on ( side?  Because they didn’t choose Mullane?  Court dodges the issue.

iv. Tension btwn lawyers for beneficiaries (Mullane) and principals, b/c one wants fund to make $, other wants costs kept low – probably doesn’t want notices sent, so that lawyer isn’t in the case.

e. Eisen v. Carlisle & Jacquelin US 1974 – Petitioner filed a class action in 1966 on behalf of odd-lot traders on the NYSE, charging respondents with violations of antitrust and securities laws.  There are more than 6 million such traders.  District Court certified w/notice scheme to random members plus publication, with costs on (s.  Court says in a 23(b)3 suit notice and chance to opt out is essential and court doesn’t have discretion under Rule to cost-balance it away.  Notice, not representation, is touchstone.  Lower court was wrong to consider merits in putting costs on ( (nowhere in Rules). 

i. Rule implicated: 23(b)3 and 23(c)2
1. Best notice “practicable” including “individual” to 23(b)3 members.  Does practicable allow modification of individual, or is that the bare min as court hold here? 

ii. Good or bad? Bad.  

1. On notice: ends accountability for those who harm many to a small degree (and chance to deter).  Misreads Mullane where adequacy was subbed for notice and reasonableness was standard.  

2. On looking to merits:  Courts need to manage.  Look at Insolia and Kedra.  Undue “formalism.”

f. Wetzel v. Liberty Mutual 3rd Cir 1975 – Court certified Wetzel’s sex discrimination suit as class action against Lib Mut for having 2 positions, one male and higher paying and one female and lower paying.  Court certified a b2 class of “all present and future female technical employees in the defendant’s claims dep’t,” amended to include former employees, and refused to change to a b3 class.  Finally court granted summary judgment against the policies at issue.  Lib Mut says class should’ve been certified under b3, as b2 classes are limited to those seeking injunctions (impossible here b/c the company stopped discriminating in response to the suit by the time it came to court).  Circuit says court didn’t abuse discretion – to anticipate the summary judgment would’ve been to peek at the merits. Class is “cohesive” enough to be b2, which is preferable b/c it precludes everyone, and once certified, shouldn’t change.  

i. Rule implicated: 23(b)
ii. Good or bad?  Good.  Illuminates prob with Rule 23. 

1. injunction/damages is NOT what the Rule says – bad shorthand.  

2. Oddly, b3 classes where money is at issue are often most cohesive (Eisen – who would opt out?).  With civil rights claims there will be tension at damages stage (former v. present v. future employees).  So test of how ( treated group may not be best – and courts have therefore latched onto “cohesion” as test.  Issach thinks real test is adequacy of representation.

g. Amchem v. Windsor US 1997 – Judicial Panel on Multidistrict Litigation (MDL Panel) decided to transfer all asbestos cases then filed to one court, the Eastern District of PA.  ( and ( attys drafted settlement agreement hinging on scheme to dispose of future claims (anyone in US developing asbestos-related illness!).  Court certifies a b3 class of all future (s.  Ginsburg reviews settlement-only class actions and says courts can consider settlement in deciding what (s’ interests are and can ignore practicality of trial since there will be none.  But the thresholds (23a’s 4 prongs for all classes, and the additional predominance requirement of 23b3) for class certification weren’t met here and can’t be replaced with 23e’s fairness considerations about settlement notice just b/c settlement will come after certification.  Common interests don’t predominate here (diff’t state law, illnesses, etc)

i. Rule implicated: 23.

ii. Good or bad?  Complicated. 

1. On good side: representation is as patently inadequate here as you could get.  Lawyers for ppl sick now didn’t have right incentives to fairly rep those sick in future.  Congress would.  Also, Ginsburg concered abt lawyers losing threat of trial is class couldn’t go to trail.

2. On bad side: social need to get this settled is crushing.  And lawyers w/thousands of clients have threat – individual cases – so Ginsburg’s concern not so imp’t.  

3. Deepest question:  shouldn’t another branch be doing this?

h. In the Matter of Rhone-Poulenc Rorer 7th Cir 1995 – Up to half of US hemophiliac population infected with HIV from blood clotting products sold by RP inter alia.  RP has won 12/13 previous cases.  District court has now certified a b3 class of hemophiliacs whom he proposes to allow to settle issues of (’s negligence in class trial followed by separate trials for individual claims.  Poser decertifies.  1) sep trials are feasible and it’s unfair to ask RP to risk everything when they’ve won 12/13 previously – in terrorem value; 2) diffs in applicable state law (HUGE diff btwn mass torts and civil rights!) would seem to make joint trial run afoul of Eerie; 3) juries might have to reconsider issues decided in big trial which would violate 7th Amend.

i. Rule implicated: 23.

ii. Good or bad?  Where the law is – see which way efficiency and prejudice cut.

1. “In terrorem” idea is really just that tort needs to mature; RP should have to pay only 60% to ea new ( if that’s the rate of cases won, not 100%.

2. Appeals of indiv trials will ruin efficiency gain.

3. True – this isn’t “cut at the joint” – issue overlap btwn phases.

i. Martin v. Wilkes US 1989 – After a hiring discrimination class action which ended with a court-approved consent decree between black firefighters and the city of Birmingham, a group of white firefighters filed a suit claiming the decree violated their civil rights.  Court says they aren’t bound by previous suit.  If parties are not indispensable, they don’t have to join (intervention can’t be mandatory) and aren’t bound if they don’t (except where their interests were already represented a la class).  Requiring joinder of interested parties would be rewriting the rules.  Dissent sees them as wait-and-see parties.

i. Rule implicated: NA.

ii. This case is parties and preclusion in a nutshell.  What are the boundaries of a modern suit?

iii. Feels hard b/c it’s both public and private. 

iv. Good or bad?  Only real possibility.  Firefighters didn’t get their substitute “day” (representation) and they can’t be required to come in ((’s can force (’s, but not other innocents!).  Seems better to force ( or ( to get them in or lose their preclusion.  Otherwise you could collude against third parties.

V. Discovery and Summary Judgment 

a. Discovery Rules: 26-37
i. We conscript the parties and make them bring info to each other. 

ii. Tremendously costly – those who can, opt out (mediation etc). 

iii. Theoretically self-policing, but doesn’t work that way in practice: lawyers paid hourly; cheap to ask but expensive to provide; “in terrorem” value of secrets (Ross and Coke).  

iv. W/out court management, discovery doesn’t nec produce info at least cost (equal resources assumed)

1. Costs of discovery might be worth more than suit but court can’t stop spiral – poor parties give up, rich parties get it mediated.  

v. Rules are upping level of management.   (But sometimes with arbitrary caps on #s).

1. Ex: Rule 26(a)1 initial disclosure: tell who knows stuff, if you have insurance, etc.  Parties list everything they might need and other party faces consequences (a la Crompton & Knowles or Zelienski) if they don’t produce.  But making initial disclosure a rule keeps out cases that might’ve settled w/out discovery but aren’t worth cost of it. 

vi. Rule 16: Pretrial conferences - tends to get cases out without trial.

vii. Rule 17: Depositions - creates an adversarial situation without a judge.

viii. Rule 31: Depositions on written questions, almost never used b/c lawyers are testing person as witness.

ix. Rule 30b6: “depose” an entity (corp, institution).  You can make an entity designate someone who will then have an obligation to “know” and have info.  Then you can hold corp. to what rep says. 

x. Rule 33: Interrogatories.  Cheapest way to ask.  Limits on numbers but you can cram a lot into one question.  33d: if the answer would be a summary from business records, you can just offer the records.

xi. Rule 34: production of documents.  You have to learn to do this precisely or you’ll get mountains.

xii. Rule 35: Doctor’s exams - exception to self-executing b/c of abuse potential.

xiii. Rule 36: request for admission.  Ask that a fact be taken out of contention – extraordinarily effective.  Deny inappropriately and you’ll be sanctioned.  These will be read to the jury. 

xiv. Rule 37: Sanctions.  Lots of pressure to cheat, so sanctions have to be serious. 

b. Kozlowski v. Sears MA 1976 – Child injured when Sears pjs caught on fire.  ( asked Sears to produce previous similar complaints under Rule 34.  Sears should’ve appealed (burden always on refusing party to justify not producing) but just refused to produce b/c filing system keeps complaints by name not issue, though co. did offer to let ( look herself.  Summary judgment and Rule 37 sanctions entered against them; they appeal (bad posture).  Court doesn’t want to let them hide behind bad document-keeping and says they can’t allege impossibility w/out even trying to get info (ex, by asking manufacturer for complaints).

i. Rule implicated: Rule 34, Rule 33, Rule 56(c), Rule 37.  

ii. Could ( subpoena manufacturer and get info cheaper than Sears?  

iii. Rule-based argument for Sears: this isn’t a request for production of doc (34), it’s an interrogatory (33), which allows “come look”. Might fly if not in contempt!

iv. Good or bad? Policies on both sides: keeping docs to satisfaction of litigants, not market v. keeping out parties who can’t afford to look through mountains/making co.s internalize cost of negligence (only way we regulate!)

1. Hard for court to decide who bears costs of looking thru docs w/out looking at merits (Eisen).

v. Case seems contrary to Eisen which said if you can’t afford it, leave.  But Sears was in a bad posture.

c. Burdens

i. “Persuasion” is on ( who’s altering status quo (only on ( for defenses) and never shifts.  For factfinder.

ii. “Production” is on both to show that a jury could find for them.  Rule 12(b)6 failure to state a claim, Rule 56c summary judgment (no genuine issue of fact after discovery), Rule 50 directed verdict (jury can’t find for you after you present to them) are challenges to prove you’re meeting the burden.  Matter of law for court to decide (threshold to factfinding by jury).

1. Burden-shifting = Show that a jury has to find for you; force other party to show they could find for them (here we get trial) or actually have to find for them (burden’s back on you).

d. Narrowing a case (cases go to trail on uncertain law or miscalculation of value – how to narrow to these?)

i. Rule 8: pleadings must state your case.  

ii. Rule 12: weeds out claims with no legal basis even before facts are known

iii. Rule 16: judge cforces pre-trail conf to discuss settlement, admit facts under 36 – narrows scope of facts

iv. Rule 56: summary judgment – weeds out claims w/ insufficient facts now that they’re known

v. Rule 50: weeds out claims where it’s impossible for jury to rule for one side after hearing their facts

e. Adickes v. Kress US 1970 - Adickes, a white teacher in MS, sued the town police (under 42 USC 1983 creating a cause of action for individuals whose rights are violated by state actors) and Kress for conspiring to have her arrested when she came into the store lunchroom with a group of blacks.  Kress gets summary judgment on an affidavit from the lunchroom manager saying there was no communication between himself and the police, thus no state action.  Court overturns saying that for s.j., burden is on movent (() to show “absence of any genuine issue of fact” – not just to question it enough to make Adickes show there is one.  Kress didn’t foreclose possibility that there was a cop in the store and tacit communication (something Adickes doesn’t allege!).

i. Rule implicated: Rule 56(c) summary judgment.  

ii. Three possible positions on where the burden lies in s.j.:

1. Adickes: 100% on ( - must foreclose all factual possibilities; ( need not shore up pleading. 

a. In effect, made s.j. impossible except in ‘test cases’ where only law, not facts, was issue.

2. Currie’s position: 0% on ( - must meet only trial burden (nothing) - ( has to respond w/her trial burden (everything) to survive.

3. Louis’ position: 50% on ( - must suggest nonexistence of essential element of (’s case.

4. Note: If ( moves for s.j., they have to prove case 100% same as at trial, of course.  

iii. Good or bad?  Bad, the mechanism exists to help us narrow and is rendered useless here.

f. Celotex v. Catrett US 1986 – Catrett sues for wrongful asbestos death of husband; Celotex gets s.j. b/c all she produces are letters (hearsay, inadmissible at trial), Court of Appeals overturns it on Adickes.  Supreme Court denies overruling Adickes but essentially adopts Currie’s 0% standard saying all the movant must do is “inform” the other party of what info they’re missing.  Brennan and White would adopt Louis (50%).

i. Rule implicated: 56(c).
ii. Good or bad? Too much. 

1. Makes s.j. very hard for ( to avoid – produce whole case, earlier – s.j. motions filed w/answers.  Allows ( to raise (’s discovery costs w/out raising own, thus moving settlement zone.  

2. Issy predicted if (’s survived they’d have no reason not to try so settlement would decrease.  Hasn’t happened b/c of 2 other cases on same day:

a. Anderson v. Liberty Lobby – based on 1st Am. Courts must be careful w/s.j. b/c of chilling effect improper suits might have on press.  

b. Matsushita – Zenith sued for “predatory pricing” - conspiring to charge below market prices to drive competitor out.  Court upheld s.j. b/c they didn’t buy predatory pricing theory.  Now

c. You can get s.j. even if there’s a factual dispute, so incentive is to substantiate motion in hopes of getting s.j. over legit fact issue!  Judges suspicious of s.j. motions w/no evidence.

iii. Courts can call an SJ motion premature under 56(f) to give more time for discovery.

g. Markman v. Westview US 1996 – Markman sued Westview for patent infringement and won on the jury’s construction of the term “inventory.”  District Court then granted s.j. and found as a matter of law that the jury constructed the term wrong.  Supreme Court (per Souter) says judges are better suited to interpret technical legal terminology than juries, and there is a uniformity interest here, so no 7th Amendment.

i. How can the meaning of terms be an issue of law?  Every contract dispute would go to a judge

ii. Rule implicated: Rule 56(c).  

iii. Good or bad?  Radical.  At least Souter’s analysis is that judges decide when they’re better suited – room to argue back (and got rid of technical “law or equity” test for jury decision!).  

VI. Personal Jurisdiction

a. Definitions

i. General personal jurisdiction = you are part of a forum and can be tried there for anything

ii. Specific personal jurisdiction = you have contacts with the forum that justify jurisdiction in this case (related).

1. In personam (over a person), in rem (over property), quasi in rem (claiming your property b/c I have an unrelated dispute with you).  

iii. Court has jurisdiction over ( b/c they chose to file there, though (’s relationship can help decide whether court can have power over (.  Question is power over (.
b. Pennoyer v. Neff US 1877 - Neff consulted Mitchell (lawyer) in Oregon, then left the state. Mitchell sued for payment.  Notice was placed in a local paper pursuant to OR law, Neff failed to respond, and Mitchell obtained default judgment.  A month later Neff bought some land in OR.  Mitchell promptly executed against it and sold it to Pennoyer.  Neff, living in CA, sues to recover title because the OR court didn’t have jurisdiction.  Court upholds a territory-based concept of jurisdiction, creating 3 ways a court can have it: if you’re served in the state, domiciled there, or consent to jurisdiction there (such as by appointing an agent). 

i. Rule implicated: none (Court mentions “due process” though 14th isn’t in effect)

1. Calling jurisdiction a due process question anticipates shift to considering D’s rights

ii. Good or bad?  Impossible to uphold as society gets more mobile.

iii. Jurisdicton is a zero-sum game: CA and OR diminish other’s sovereignty to the extent of keeping their own.

iv. Modern Rule 12(b) says if you don’t raise personal jurisdiction challenge early you lose it – you’ve consented.

v. Reductio ad absurdum of service in the forum was an airplane (promoted trickery).  

c. Hess v. Pawloski US 1927 - Hess sued Pawloski, from PA, in MA over a car wreck there.  An MA law said anyone driving there consented to jurisdiction analogously to a corporation with an agent (he’s appointing an MA gov’t official his agent by driving).  Court upholds this fictional idea of implied ‘consent’. 

i. Good or bad? Sign that Pennoyer can’t last.  

ii. Race for states to enact long-arm statutes stating conditions in which ppl had consented – to the point where they all just said, “you’ve consented to the extent due process allows.”

iii. Second way to get jurisdiction over corps was equally fictional: inquiring whether they had “presence” there.

d. International Shoe Co. v. Washington US 1945 - Employers in WA pay into an unemployment fund.  International Shoe (a DE corp)’s notice of assessment was served on one of its 13 salespeople in the state but the company challenged WA’s jurisdiction over it.  The WA sales force was under the St. Louis office; the co had no office in WA but sold a continuous flow of shoes there.  Court finally moved away from Pennoyer, ruling that if a ( has “minimum contacts” with a forum and “fair play and substantial justice” aren’t offended, they can be sued there.  Black dissents saying there can be no “FPSJ” restriction if there are minimum contacts.

i. Good or bad? Phew!  

1. Got rid of serving in-state.  Just mail it.

e. McGee v. International Life Ins Co US 1957 – McGee was the beneficiary of the only policy Int’l Life (TX co.) held in CA.  Their only contact with her was one letter.  She gets a judgment against the co. in CA and TX, where she goes for enforcement, refuses to uphold saying CA didn’t have jurisdiction.  Court says CA did – this satisifies Int’l Shoe – and interprets “fair play and substantial justice” mostly as a limit where a state has little interest (state always has interest!)

i. Good or bad?  High point of minimum contacts; shows absurdity of extending test to trivial contacts.

ii. Very (-friendly, concern is states ability to protect their citizens against bad out-of-state corps.  

1. Because it’s state judges that are deciding this!  Incentives are always to FIND jurisdiction.

iii. Followed by Hanson v. Deckla which used language of “purposeful availment” to reign jurisdiction in a bit.

iv. Sign of how unpredictable jurisdiction became under International Shoe’s 2 prongs w/out more explanation.

f. World-Wide Volkswagen v. Woodson US 1980  - The Robinsons, NY residents, bought an Audi in NY from dealer Seaway (supplied by distributor World-Wide) and were in a wreck in OK.  They sued Seaway, World-Wide, Audi, and Volkwagen (the importer of the Audi) on products liability for a fire during the wreck, in OK court (friendly jury, and adding local NY parties prevented removal to fed court by destroying diversity).  Court says while it might be “foreseeable” that a car would go to OK, a ( doesn’t have minimum contacts if the buyer “takes” them to the forum (chattel-driven), as they do when they actively put something in the stream of commerce and are sued where it ends up.  If “stream of commerce” test for minimum contacts isn’t fulfilled, no need to reach “fair play,” but this shifts fairness focus to  ( (away from state interest) within minimum contacts prong.  

i. Good or bad?  Good for (s.  Bad for a local ( who is harmed by a “chattel-driven” product; can’t get at the World-Wides in own courts b/c there’s no room for their interest to outweigh (’s - (’s availment is a threshold.  

g. Keeton v. Hustler US 1984 - ( sued Hustler in NH for libel (only state where statute of limitations hadn’t run).  Court found that the small proportion of Hustler sales that went to NH and the “harm” that went with them satisfied minimum contacts.  Followed Calder where an out-of-state mag was sued for libel in CA, but ( lived there.  

i. Good or bad?  Subjects (s to jury sentiment anywhere w/out more relationship to that forum than any other.  Very bad for small (s who can’t afford to go all over.

1. So World-Wide can harm (s too – stream of commerce can still be too wide for them and yet too narrow for (s.  Still not striking the right balance.

ii. These cases also mention “deriving benefit” from the state – similar to “stream of commerce.”

h. Burger King v. Rudzewicz US 1985 – Burger King sues an MI franchisee in FL where the corp. HQ is.  Court says that’s fine b/c the franchise “availed itself” of BK’s services from FL and should’ve foreseen suit there.

i. Good or bad?  Bad – doesn’t move past minimum contacts prong to “fair play.”  Essentially restores McGee.
1. Only “fairness” consideration is whether minimum contacts make it fair to ( - no consideration of efficiency, state interest, why ( needs to be in this forum.  

ii. Note under Int’l Shoe as applied through McGee, would’ve been a no-brainer for BK to sue the franchise in FL.  World Wide reigned things in some saying franchise at least had to “avail” itself of FL – trying to think about fairness – but Brennan doesn’t get to that.  

iii. Foreseeability came up in World-Wide – useless; whatever court decides becomes foreseeable.

i. Asahi Metal Industry Co. v. Superior Court US 1987 – Zurcher was injured when his motorcycle tire blew in CA and sued several (s including Cheng Shin, maker of the tire tube, who cross-claimed against Asahi who made its valve assemblies.  Zurcher settled out and Asahi challenges jurisdiction.  The only part the whole Court votes for is O’Connors formulation of “fair play and substantial justice” – balance burden on (, interest of the forum itself, (’s interest in that forum, and general efficiency of court system.   Each factor leans toward no jurisdiction, and that’s what they find.  

i. Under Burger King it wouldn’t matter that Zurcher was gone – contacts are contacts.  

ii. Good or bad?  Best court has done.  Same old Mathews test.  Finally brings in other interests.

iii. Note that minimum contacts is still the threshold (not just part of the balance as Stevens would have), but most of the “factors” in its laundry list can be shifted over to “fair play” balancing.

iv. The reason court can’t do better is jurisdiction comes from common law which assumed a sovereign. Asahi shows us the one sovereign is the market.

v. Under Asahi, World-Wide would come out the same but the hypothetical OK resident suing World-Wide would get to do it in his court.  BK would come out the opposite, and McGee too likely (unless (’s interest overrode).

j. Where personal jurisdiction stands: 

i. Shoe essentially good law – minimum contacts and FPSJ.  

1. Minimum contacts is the threshold.  World-Wide tried to curtail it with availment (for sake of fairness to (), BK went back to finding contacts liberally, Asahi split the court: 

a. O’Connor has a laundry list and strict availment (overt acts),

b. Brennan would have economic benefit from the forum be enough, 

c. Stevens wants it to fall within FPSJ. 

d. Best test is when there are commercial contacts in the state, it’s likely to be met.  

2. Court agrees that even where there are minimum contacts, FPSJ can defeat jurisdiction (as Black feared in Shoe).  Some lower courts apply FPSJ balancing as per Asahi immediately, but that’s wrong – it comes only after minimum contacts.  

3. Because we now have a balancing test, you must litigate jurisdiction on facts.  Rule 12(b)(2) (dismissal for lack of personal jurisdiction) can come only after some discovery.

k. Millennium Enterprises v. Millennium Music OR 1999 – Trademark infringement suit where one co. had a website, through which one could order CDs (but nobody in OR had), and no other contacts with the forum.  Court applied the Zippo tests, rating the website’s interactivity and whether there is “something more” (an actual commercial contact, phone line, etc.)   Here, there wasn’t.

i. Good or bad? Well-regarded, best test in internet-based jurisdiction 

1. Problem is defamation over net.  A company can be “pulled into” a forum but then cause harm there.

a. Hint: courts haven’t put in a requirement that ( gain from the forum – that would fix it.

l. Shaffer v. Heitner US 1977 – All stock in the US is in a depository in DE.  Someone used quasi in rem to sue in DE up to the value of the stocks ( owned.  That would mean DE could be a forum for any lawsuit in the world.  Court found that even in in rem or quasi in rem cases, the Asahi test should apply.

i. Good or bad?  Good, seemed to say jurisdiction was a balancing issue across the board (contrary result would be absurd).  

m. Burnham v. Superior Court US 1990 – NJ couple separates and wife moves kids to CA, then serves Dad with divorce there while he’s visiting them.  Scalia says all these personal jurisdiction cases’ve been under the weird consent prong of Pennoyer but hasn’t touched the other 2 – domicile and service in forum, which are “traditional notions of FPSJ” – and upholds jurisdiction!  Gets enough votes b/c Brennan concurs applying Asahi - this is a min cont and FPSJ isn’t violated.

i. Good or bad?  Bad.  Based on Scalia’s view of what constitution did – codified a moment in time.  Throws whole area back into confusion and strict tests. 

1. Lots of unpredictability and gamesmanship now.

n. Carnival Cruise Lines v. Shute US 1991 – The Shutes buy cruise tickets that they’re supposed to return or accept FL jurisdiction.  She falls and they try to sue at home and court treats this like a contracts case, saying due process is satisfied because of the contractual benefits they presumably received in return for agreeing to FL jurisdiction.  

i. Good or bad?  Disturbing.  “Implied consent” and dubious “benefits” a la Burger King!  

o. Helicopteros Nacionales de Colombia v. Hall US 1984 – American workers in Columbia died when their copter, made by Helicol, crashed.  Relatives sued in TX.  Helicol had no contacts related to the crash (so specific jurisdiction wasn’t possible) but had met w/a TX company to buy its copters and had sent pilots there for training.  Court says these contacts aren’t “continuous and systematic” enough to create general jurisdiction.  
i. Good or bad?  Undeveloped (no “single-shot” activities).  

ii. General jurisdiction can attach when you’re “imbued with” the forum – GM in Detroit.

iii. No positive test here – we just know this isn’t enough.

VII. Subject Matter Jurisdiction and Choice of Law

a. Subject Matter Jurisdition:

i. Unique to U.S. with our dual sovereigns.

ii. Civil war changes apportionment of power in citizens’ lives dramatically, expanded federal sphere. 

iii. Last act of Reconstruction was the second Judiciary Act in 1875 giving federal courts power over federal questions (not just diversity anymore).  28 USCA 1331.

1. So what is a federal question?  What “arises under” the Constitution, treaties or statutes of US?

2. Also created self-executing removal to fed court from state court on federal questions.

iv. S.m.j. = most favored 12(b) defense – raise it anytime, court w/out jurisdiction is not a court.

1. Therefore – NO balancing, certainty/formalism is vital!

v. State counterclaim must be allowed into federal diversity cases, or preclusion will be harmed.

1. 2 doctrines: 

a. Pendent jurisdiction = over state claims where parties are there on a federal claim.  Transactional.  Gibbs.

b. Ancillary jurisdiction = A drags in B on diversity, who drags in C who’s not diverse from A.  Not allowed unless Congress says.  Kroger
c. Codified in 28 USCA 1367.

2. Choice of law problems come up mostly in supplemental jurisdiction now (diversity caseloads down).

b. Mas v. Perry 5th Cir 1974 – Mr. and Mrs. Mas, married and attending school in LA, discovered their landlord had a 2-way mirror into their bedroom.  They sued in federal court on diversity b/c Mr. Mas was a citizen of France and Mrs. Mas was from MS and won jury awards ($20,000 total, $5,000 for Mr. M).  Now landlord moves to dismiss for lack of diversity and jurisdictional amount as to Mr. M.  Jurisdictional amount can’t depend on award but on a good faith claim (or you’d have to retry).  Mrs. M is domiciled in MS until she has intent to remain somewhere else permanently. 

i. Good or bad?  Silly.  Aren’t I domiciled in NY?  I pay taxes and vote here.  This is the test though.

1. Puts lots of car wrecks and other state tort issues in federal court.

ii. Now aliens are domiciled where they live (Mr. M would’ve been domiciled in LA).  

iii. This is under 28 USCA 1332, the diversity statute. 

iv. Amount in controversy must be claimed in good faith and assessed by court to be fair.

c. Louisville & Nashville R.R. v. Mottley US 1908 – The Mottleys were given lifetime passes on the R.R. so they wouldn’t sue after injury in a collision.  Then Congress passed a bill forbidding free passes, they lost them, and sued in federal court to get them back.  On this appeal, court independently raises jurisdiction and says that the case doesn’t “arise under” federal law just b/c there is an “anticipated” defense that does.  

i. Good or bad? Highly formalistic (Mottleys only real dispute was that Congress hurt their contrat), but good law, and makes sense in less clear-cut cases (getting s/o into fed court on a potentiality).  

d. Merrell v. Dow US 1986 – Dow tries to remove a tort case against them (for a drug causing birth defects) to federal court on a federal question b/c complaint alleges Dow’s violation of the FDCA in promoting the drug created a rebuttable presumption of negligence.  Court says no, lists 3 ways a case could “arise under:”

i. Congress created a cause of action (statute says, citizens can sue in federal court for violations).

ii. Implied cause of action (statute logically implies private cause of action, seems like an oversight) – gap filler.

1. Merrell might have won if they’d argued this way – that FDCA implied basis for negligence suits.

2. But they didn’t want to go to federal court!  State courts are now MORE sympathetic.

iii. If there’s a “federal ingredient.”  Tricky.

1. Misnomer, b/c every case has a “federal ingredient” now – we regulate all products federally.  

2. Real Q:  How much/what kind of federal ingredient is enough?

a. Answer will decide whether you fracture federal law, or destroy state law!

3. Decision here effectively collapses this prong: presumption is that if Congress doesn’t establish a cause of action, that’s it.

iv. Good or bad?  Tough choice btwn federal and state ascendance, has to be made for certainty’s sake.

e. UMW v. Gibbs US 1966 – Gibbs, holder of a contract to haul coal to the R.R., won damages in federal court after suing under federal statute and a state law b/c he was a victim of a “secondary boycott” by UMW b/c his mine hired from another union.  UMW appeals saying there was no federal jurisdiction over the case, esp. b/c Gibbs recovered only on the state claim. Court says if the claims “arise from the same nucleus of operative fact,” they can come in at the court’s discretion.  But if the state claim will be the primary issue in the case, it should be dismissed.  

i. Tempting to say if it would be a compulsory claim and thus precluded, it can be raised.  But that’s circular, b/c if it can’t be raised, it can’t be binding either.  (Still, the idea of testing as we do for compulsory claims works).  (See Wigglesworth).  

ii. Court gives a 4-step test for pendant jurisdiction:

1. Same operative fact?  

2. Substantial federal (or diverse) claim?

3. Court’s discretion says, we should keep it?

4. “One constitutional case” – essentially same as transactionality.

iii. Good or bad?  Good for preclusion.

f. Owen v. Kroger US 1978 - Kroger, after killing himself working on a power line in IA, sues the power company (from NE) on diversity (note power co. had minimum contacts with IA – personal jurisdiction question).  They implead Owen (his employer in IA), and Kroger adds claims against Owen and wins.  Court invalidates case for lack of jurisdiction.

i. This would definitely pass the Gibbs test.  Why is this different in a diversity case adding a nondiverse party? 

1. Courts want federal questions in federal court, but state questions (on diversity) in state court.  

2. Good or bad?  Gets state torts and such out of federal court, lessens caseload and avoids balkanization.

ii. Related removal rules:

1. State claims can remove with federal

2. No removal w/out perfect diversity in absence of federal claim

g. 28 USC 1367 - Combines pendant and ancillary, calls it “supplemental jurisdiction,” gets rid of doubt abt courts creating own jurisdiction (Congress does it).

i. Section a codifies Gibbs – if it’s the “same case,” the court can keep it.  

ii. Section b codifies Kroger – no jurisdiction if you come in under diversity– no jurisdiction over claims by ( v. parties who are impled, joined, etc – so ( can still implead, but ( can’t add a claim against that party.   

iii. Section c codifies limits in Gibbs – courts should still give up novel/complex/predominating state claims or claims where all federal stuff has been dismissed.  

h. Swift v. Tyson US 1842 – Rules of Decision Act of 1789 (RDA) says courts must apply state law. Story holds here that only means statutes, not state common law (Story believed in developing unifying federal common law).

i. Good or bad?  Just didn’t work.  Caused uncertainty and allowed companies to incorporate in different states than they operated to get diversity and federal law (forum shopping).  

i. Eerie v. Tompkins US 1938 – Tompkins was on an RR right-of-way and was injured by an open door on a passing train.  He sued in federal court on diversity, and the court didn’t apply PA law which would define Tompkins as a trespasser w/no right to recover, and he won.  Brandeis overturns Swift and rules that federal courts must apply state common law in diversity cases.  He gives 3 reasons: supposed scholarship that the RDA meant common law (NOT a basis to overrule a 100-yr-old case1); federal courts developing own law has created unpredictability and forum shopping; and it’s “unconstitutional” to give this much federal power over states.  Really, he just mistrusts federal courts.

i. Eerie reserves federalism for federal courts in a time when Congress regulates things like, well, railroads.

ii. Good or bad?  Unclear whether states couldn’t have just made more common law statutory – we’d have a very different system.  

j. Guaranty Trust Co. v. York US 1945 – Created a standard that federal courts had to apply state procedural rules if they would be “outcome determinative” – if there would be a different result if you did in state court what you’re doing in the federal court.  This = everything.  Here, a state statute of limitations must be applied (barring the claim).  

i. Good or bad?  Would stop federal courts from having own rules, effectively.  Changes for the better in Hanna.

ii. Defines “substantive” as “outcome-determinative.”

iii. Four years later in Ragan, court said if state and fed count the start of running of statute of limitations differently, state method is required.  

k. Hanna v. Plumer US 1965 – MA state law requires that executors be served in-hand, federal courts don’t.  Must they apply this state procedural rule?  Warren reigns in York with the following test: 

i.  If a Federal Rule is directly on point, it should be followed as long as it is within the REA and thus constitutional (and given the review they undergo, this is almost always the case).  

ii. If there is no rule directly on point, which practice you apply depends not on the possibility of a changed outcome, but on whether the matter is one of day-to-day private conduct (preferably regulated by state law) or not.  Will people alter their ex ante behavior (outside litigation) if the federal rule is used?  If so, don’t use it.  Otherwise, do.  [To meet the “twin aims” of Eerie – preventing forum-shopping and no balkanization “inequitable administration” of laws.]

iii. Good or bad:  Insightful – satisfies purpose of Rules and keeps state law independent.  

iv. State law probably still has to apply for statutes of limitations (as York says) – no Fed R, and could influence you to insure, destroy files, etc.

VIII. Attorney and Client

a. Hickman v. Taylor US 1947 – A tug wrecked and the owners hired a lawyer who interviewed witnesses.  At trial, ( presented an interrogatory asking for copies of statements made to the lawyer by them.  Court recognizes work-product privilege for the first time (limited, unlike attorney-client privilege, by showing of necessity by other side).  

i. 26(b)(3) now officially protects trial prep materials unless “substantial need” and “undue hardship” shown.

ii. Good or bad?  Good.  The argument: 

1. Rules say “unless privileged.”  This means atty-client so far.  Reason is so atty can zealously represent – due process right to counsel in the background.  If atty has to give info over to other side, he/she won’t be motivated to research; client won’t get zealous representation.  Purpose of rule says we should recognize this new type of privilege w/in exception already granted.

2. Worse for (s because they have the info – their lawyer is “captured” by (.

iii. Hard to police the line of what is trial prep material.  Corps invite attys to all meetings now.

b. Marek v. Chesny US 1985 – Rule 68 provides that if a settlement offer is rejected and judgment turns out to be lower than the offer, offeree pays costs incurred after the offer.  The question in this case is whether “costs” also means attys’ fees.  Suit was under 42 USC 1988, a statute providing for fee-shifting (civil rights, etc.).  Elsewhere in the rules it doesn’t.  Burger overrides Congressional intent and text of Rules and decides it does, to create initiative to settle – wedge between atty and client.

i. Rule implicated: 68
1. 68 doesn’t apply if ( wins – only if ( wins but for less than expected.  So ( might win and still have to pay costs.  Necessary or they’d make token settlement offers when they know they’ll win to make ( pay their costs for rejecting a settlement that was better for ( than the result!

ii. Good or bad? Argument:  

1. Argue the text (elsewhere it doesn’t include fees, etc).

2. Bad for civil rights cases.  Unfair to (s b/c fee shifting statutes don’t really apply to (s.  Good from a market perspective – but Congress tried to override the market here.  Driving a wedge between (s and attys -  opposite of Hickman – which has substantive implications, which means statute should predominate.

c. Zuk v. Eastern Penn. Psychiatric Inst. 3rd Cir1996 – Zuk’s lawyer brought a copyright suit for which the statute of limitations had run, on a dubious copyright theory.  District Court sanctioned he and client under Rule 11.  Court affirms.

i. Rule implicated: Rule 11(b)2 – signature represents claim is “warranted by existing law;” 11(c) sanctions.

ii. The “old” Rule 11 allowed sanctions for “frivolous” motions and became a huge threat to anyone who loses (and more to (s who start w/worse info).  Amended in ‘93 so movant has to warn you – no teeth anymore.

d. Evans v. Jeff US 1985 – Evans, from Idaho Legal Services, representing institutionalized disabled kids in ID, was offered a settlement giving everything his clients asked of the state, but the state refused to include fees.  He took it, and now sues for fees under the fee-shifting statute that would apply if they’d gone to trial.  Court holds them to the settlement.

i. Good or bad?  Impossible to do otherwise under contract law, but puts ( lawyers in an impossible position.

