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Quick Jurisdiction Checklist
Personal Jurisdiction

1. Was D served when he was physically present in the state?

a. Was his presence the result of fraud or force from P?

b. Was his presence due to taking part in, or traveling to, a judicial proceeding? 

2. Is the D a domiciliary of the state?

a. Is the state the place where he maintains his personal home? 

b. If he has legal capacity, is this state in which he’s present and does he have intention to make that place his home?

c. If this person is abroad, Federal Courts have power to subpoena a US citizen.

3. Did the D consent to jurisdiction?

a. Express consent—through contract or appointment of an agent? Is appointment required by the state?

b. Implied consent—state has substantial reason to regulate in-state activity of nonresident (Hess v. Pawloski)

c. Did he make a voluntary appearance? Was it a special appearance?

4. Is there sufficient activity for D to fit in a state’s long-arm statute?

a. What limits does the long-arm statute have?

Modern Due Process Standard: Fairness through Min. Contacts & Reasonableness
1. Minimum Contacts
a. Quantity and nature of D’s contacts w/forum (e.g. physically present as in Pennoyer or Burnham; doing business there as in International Shoe, directed products at that chain of commerce as in Gray Radiator)
b. Contacts’ connection w/cause of action
i. General Jurisdiction requires systematic and continuous activity in the state
1. Is the activity sufficient to establish basis of in personam jurisdiction for any cause of action against the D? (Perkins, Helicopteros)
ii. Specific jurisdiction
1. If no general jurisdiction, specific in personam jurisdiction is proper for causes of action arising from a D’s in-state activity. (McGee, Burger King)
c. Interest of forum state in protecting its citizens (see Asahi; CA had little interest in case between Taiwanese and Japanese companies who were litigating an issue governed by foreign law)
d. Purposeful availment
i. Are the activities of the nature that the D knows or reasonably anticipates that his activities could give rise to being hauled into court in the forum? (e.g., a magazine publisher is subject to in personam jurisdiction in every sate where magazine is sold—can reasonably anticipate causing injury in each state it’s sold in).  (See also World-Wide Volkswagen, Asahi, Kulko – Ds didn’t purposefully avail and no jurisdiction allowed.)
2. Reasonableness: exercise of jurisdiction must also be reasonable taking into account litigants’ and state’s interests.
Section 1: In Personam, In Rem, and Quasi In Rem Jurisdiction

I. In Personam Jurisdiction (power over the person): In General
a. Requires physical presence or express or implied consent (i.e. purposefully directed minimum contacts with the forum state). 
i. Once purposefully directed minimum contacts are established, other factors can be considered to make sure jurisdiction is consistent with traditional notions of fair play and substantial justice (Shoe). Courts can consider the burden on D, P’s interest, the forum state’s interests, efficiency, and furthering fundamental substantive social policies (World-Wide). 
ii. Requirements of fair play may defeat reasonableness of jurisdiction even if D purposefully engaged in activities in the forum state. (World-Wide, Asahi). 
iii. Jurisdictional rules can’t be employed such that litigation is so difficult and inconvenient for one party that the party is at a severe disadvantage compared to the opponent. (McGee, The Bremen v. Zapata Off-Shore Co.).
iv. Personal jurisdiction cannot turn on mechanical tests (Shoe), and a contract alone does not automatically establish sufficient minimum contacts. The parties’ prior negotiations, contemplated future consequences, terms of the contract, and the parties’ course of dealing must all be evaluated to determine whether D purposefully established minimum contacts. (Helicopteros)
b. Statutory/Constitutional Law 

i. Full Faith & Credit (Article IV, §1): compels enforcement of one state’s judicial proceedings in all other states; been construed not to require enforcement if court lacked jurisdiction over D.

ii. Due Process (14th Amendment): guarantee of due process been used to prohibit excessive assertions of jurisdictions by state courts.
II. In Personam Jurisdiction: Physical Presence
a. A state need not give full faith and credit to an invalid state adjudication. Pennoyer v. Neff 95 US 714 (1877) (p. 74); Hanson v. Denckla
b. Publication of service of process does not establish jurisdiction over non-residents. Legal proceedings against a person who has not been personally served is a violation of due process. Pennoyer v. Neff 95 US 714 (1877) (p. 74) (P won, lower court affirmed after Neff sued to have Pennoyer ejected from land that Neff owned. In previous proceedings, Neff didn’t pay a legal bill owed to Mitchell, who sued. Neff was in CA at the time, so Mitchell served process via publication in a local OR paper (OK under OR law). Neff never showed up, so Mitchell got default judgment on his property. Land seized for debt owed and Mitchell bought it at auction for $300, then sold it to Pennoyer (probably closer to full value of $10,000 – what a profit). Neff showed up a few years later and sued in federal court to have Pennoyer ejected, arguing original judgment invalid because court lacked jurisdiction over Neff. Lower court found for Neff, saying publication notice establishing jurisdiction wasn’t sufficient because affidavits proving publication were inadequate.)
c. Implied consent: Statutes compelling consent to jurisdiction if D enters and uses state facilities (here, roads) are not a violation of due process. Hess v. Pawloski 274 US 352 (1927) (p. 88) (P won, lower court affirmed after D, of PA was driving on public road in MA; struck and injured P. MA law provided that nonresidents who drive on public roads there consent that the MA registrar shall serve as their agent for service of process in the event nonresident is sued on claims related to driving, and the registrar will send the service of process on to nonresident D, wherever D is. P sued, process sent to registrar who sent it to D in PA. D appeared specially to contest jurisdiction, citing due process violation. Trial court denied motion and state SC upheld the denial. Appeal to US SC.) 
d. Due process is not offended by personal service of process of a nonresident present in the jurisdiction at the time of service, even if suit is unrelated to nonresident’s activities in the state. Burnham v. Superior Court of CA 495 US 604 (1990) (p. 198) (D won, lower court affirmed after  Mr. and Mrs. B, NJ residents, agreed privately to a no-fault divorce; Mrs. B and the kids then moved to CA. Changing his mind, Mr. B filed for divorce in NJ on grounds of desertion. Later, Mrs. B filed for divorce in CA. Filings stalled because although each state could’ve done the divorce, without jurisdiction over both parties, neither state could divide the property nor decide custody. Mr. B. visited CA for business and while there, visited his kids. While in the state, served with process for the CA divorce. He appeared specially to contest jurisdiction, court denied motion. He filed in state SC for mandamus relief, which was appealed up to US SC.)
i. Straight Pennoyer: you’re in the state, then the state’s got you. If Shoe’s minimum contacts rule overruled Pennoyer, then Mr. B wouldn’t have been legally served because he didn’t have minimum contacts. The ruling makes clear that Pennoyer still stands, and Shoe and McGee only kick in if state can’t grab D in the territory.

e. If a creditor can sue a person [presently in the state] and recover the debt, then he is liable to process of garnishment, no matter where the situs of the debt was originally. Harris v. Balk 198 U.S. 215 (1905) (handout) (MD’s jurisdiction allowed after Harris owed money to Balk who owed money to Epstein. Epstein was in MD; when Harris was up there, Epstein attached Harris’ debt to Balk and Harris paid it to Epstein. Balk then sued Harris for the debt too; Harris said it was no longer owed under the attachment paid to Epstein. NC court said Harris did owe Balk because MD didn’t get jurisdiction over the debt.)
i. Straight Pennoyer or Burnham application: once you’re in the state, the state has you for jurisdiction.
f. New procedures require due process review to make sure traditional notions of fair play and substantial justice have not been offended, but procedures that are traditional and still generally observed (here, personal service of process) meet that standard without need for further review. Burnham v. Superior Court of CA 495 U.S. 604 (1990) (p. 198) (CA’s assertion of jurisdiction allowed when Mr. B was in NJ, Mrs. B in CA; she sued for divorce in CA and served him with process for the property proceedings while he was visiting CA.)
i. Says Pennoyer is still good law and that Shoe and cases that followed, like Shaffer and Helicopteros deal with new procedures and standards (e.g. minimum contacts), but a procedure that was good under Pennoyer is still a good procedure.
g. Notice must be reasonably calculated to reach the interested parties; publication is insufficient when other, more effective methods are available. Mullane v. Central Hanover Bank & Trust Co. 339 U.S. 306 (1950) (p. 267) (Notification by publication when parties were known was disallowed after trust company pooled trusts as allowed under NY state law and notified all parties of a hearing about it by publication; notice challenged as insufficient to satisfy due process.
i. Like Pennoyer, says publication generally doesn’t suffice. However, it does specify that publication is good enough for unknown or conjectural parties; it’s just not good enough when parties can be notified personally.
III. In Personam Jurisdiction: Minimum Contacts

a. It’s not a denial of due process for a state to exercise authority over corporations that establish minimum contacts therein. International Shoe Co. v. Washington 326 US 310 (1945) (p. 93) (P won, lower court affirmed after D, a corp. located in MO but with workers in WA was sued in WA for not paying unemployment taxes. D argued the workers were independent contractors, so D didn’t have to pay the taxes, and argued that WA had no jurisdiction over it. P sued, process served on D in MO, who appeared specially.  Judgment for P on the motion at state trial and supreme court; D appealed to US SC.)

i. Radically expands Pennoyer’s requirement of presence in the state for purposes of jurisdiction. 
b. Jurisdiction over a parent company does not in itself establish jurisdiction over a subsidiary, and jurisdiction over the subsidiary is not equivalent to jurisdiction over the parent, unless parent’s control is such that subsidiary’s independent existence is disregarded. Cannon Mfg. Co. v. Cudahy Packing Co. 
c. When subsidiaries act as agents for the parent, their activities will be imputed to the parent. Frummer v. Hilton Hotels 

d. General jurisdiction assertion requires continuous and systematic contact with the forum state. Helicopteros Nacionales de Columbia S.A. v. Hall 466 US 408 (1984) (p. 103) (D won, TX SC reversed after D, a Columbia helicopter transport corp. had a crash in Peru that killed four Americans who were working for Consorcio of Peru. Contract negotiations were held in TX between D and Consorcio, but agreement signed in Peru and specified forum choice was Peru. D received payments into NY and FL accounts from Consorcio’s TX accounts.  D was never authorized to do business in TX, didn’t sign contracts there, have agent there, own property or have offices there, and no shareholders there. None of respondents or decedents domiciled in TX, but decedents had been hired in TX to work on Peru project. P sued in TX court; D appeared specially. Jury verdict for P. TX court of appeals reversed, citing lack of in personam jurisdiction. TX SC reversed, saying TX long-arm statute reaches as far as due process clause permits. D appealed to US SC.)

e. A single business contact with a state may be enough for the state to assert specific jurisdiction over a foreign corporation. McGee v. International Life Co. 355 US 220 (1957) (p. 115) (P won, lower court reversed after P, executor for a CA decedent, sued D, a TX co.,  in CA court to get life insurance policy enforced after it wouldn’t pay death benefit. D had solicited the intestate’s business, but that was its only contact with CA. CA court ordered enforcement. P took judgment to TX; TX courts refused to enforce judgment because said CA had no jurisdiction over D. P appealed to US SC.)

f. To assert personal jurisdiction over D, there must be an instance where D purposefully avails itself of the privilege of conducting activities with the forum state, thus invoking the benefits and protections of its laws. A state can’t assert jurisdiction only because it is most convenient for the parties for litigation; personal jurisdiction must still be established. Hanson v. Denckla 357 U.S. 235 (1958) (handout) (Woman had trust in DE; later moved to FL and transferred money to a previously-established trust for her daughter Liz under an inter vivos appointment allowed by the second trust’s terms. Result: estate plan where each of three daughters would receive 1/3 of the estate, with Liz having hers already and Kathy and Dot getting theirs later under the second trust. Kathy and Dot challenged the appointment in a FL suit against Liz and the Delaware trustee, claiming the money was theirs under another clause in the will. Liz challenged FL’s jurisdiction, claiming FL had no jurisdiction over the DE trustee, as its only connection with FL was its continuing relationship with testatrix. Liz also instituted an action in DE to establish the validity of the inter vivos appointment. DE courts declared they had jurisdiction, DE law applied, and the appointment was valid; FL courts claimed they had jurisdiction, FL law applied, and the appointment was invalid. Both decisions challenged in US SC under full faith and credit and jurisdictional due process grounds. US SC held that the FL decision wasn’t entitled to full faith and credit because it had no jurisdiction over the DE trustee. The court said the trustee remitted payments to the settlor in FL, but otherwise did no business in FL, and that wasn’t the same as the solicitation of business single act that established jurisdiction in McGee.)
g. Holding a non-resident liable in a given state for damage/injuries caused by its products in that state, although the non-resident never directly did business in that state, is not a denial of due process. Gray v. American Radiator & Standard Sanitary Corp 22 Ill. 2d 432 (1961) (p. 118) (P won, grounds for jurisdiction found, after P sued in IL for injury in IL caused by exploding water heater made by Titan & American Radiator in OH. Titan contested IL’s jurisdiction, saying it did no business and had no agent there, and sale was outside IL. Court said injury was in IL, so tort was in IL, no matter where sale or manufacture of faulty product was.) .
h. States cannot exercise in personam jurisdiction over non-resident businesses when the business’ only contact with the state is that consumers brought the products into the forum state. World-Wide Volkswagen Corp v. Woodson 444 U.S. 286 (1980) (p. 131) (P couldn’t recover after they bought a car in NY that wrecked & burned when P drove through OK; P brought suit in OK court against NY retailer, the importer, the NE regional distributor, and the foreign manufacturer. Retailer and NE distributor contested OK jurisdiction, saying only contact with OK they had is that the consumer brought the product there. Court said the two do nothing to avail themselves of benefits of OK law, so OK had no jurisdiction. 

i. Brennan’s dissent: Constitutional distinction between goods reaching a state through a chain of distribution and goods reaching a state through consumer use that is as the dealer expects, is difficult to see. When an action causes injury in another state, the actor should be prepared to answer for it there.

i. Foreseeability that consumer would bring a product from one state to another is not enough to establish personal jurisdiction under Due Process Clause. World-Wide Volkswagen Corp v. Woodson 444 U.S. 286 (1980) (p. 131)
j. A parent sending children to live with the other parent in another state is not enough for the second state to establish personal jurisdiction over the first parent. Kulko (CA custody case in which US SC disallowed CA’s asserted jurisdiction over an NY father who sent his kids to CA to live with their mom in order to get dad to pay child support.)

k. The substantial connection between D and the forum state necessary for a finding of minimum contacts must come about by an action of D’s purposefully directed toward the forum state. The placement of a product into the stream of commerce, without more, is not such an act. D’s awareness that the stream of commerce may sweep the product into the forum state does not convert the mere act of placing the product into the stream into an act purposefully directed toward the forum state. Asahi Metal Indus. v. Superior Court of California 480 U.S. 102 (1987) (p. 145) (CA’s jurisdiction over foreign corp. not allowed after man rode motorcycle and wrecked; he was injured and passenger killed. Product liability action against Cheng Shin, Taiwanese manufacturer of the tire tube, cross-claimed against Asahi, Japanese manufacturer of the tube’s valve assembly. Man’s claims settled, leaving only Cheng Shin’s claim against Asahi. Asahi challenged CA’s jurisdiction.)

l. A heavy burden on D to appear in the forum state, combined with slight interests of P and forum state in the use of forum state, make the exercise of personal jurisdiction by forum state over D unreasonable and unfair. Asahi Metal Indus. v. Superior Court of California 480 U.S. 102 (1987) (p. 145)
m. By requiring that individuals have fair warning that a particular activity may subject them to jurisdiction of a forum state, the Due Process Clause gives a degree of predictability to the legal system that allows potential Ds to structure their conduct with some assurance as to where that conduct will render them liable to suit. Where a forum seeks to assert specific jurisdiction over an out-of-state D who has not consented to suit there, fair warning requirement is satisfied if D has purposefully directed his activities at residents of the forum, and the litigation results from alleged injuries that arise out of or relate to those activities. Burger King v. Rudzewicz 471 U.S. 462 (1985) (p. 161) (State’s jurisdiction allowed after BK, an FL corp., entered into franchise contract with Rudzewcz, who was to open a BK in MI. Agreement included choice of forum clause of FL federal court. Dispute arose, BK sued D in FL court; D challenged FL personal and subject-matter jurisdiction.) 
IV. In Rem Jurisdiction: power over the property
a. Statutory Law

i. In rem jurisdiction has life in Rule 22 (interpleader). See p. 22-23.
b. Case Law

i. A state doesn’t acquire in rem jurisdiction to adjudicate a trust simply because its decision may affect an estate passing through its probate courts. That the decedent was domiciled in the also doesn’t give the state in rem jurisdiction over assets outside the state. Hanson v. Denckla 357 U.S. 235 (1958) (handout)
ii. A state need not give full faith and credit to an invalid state adjudication. Pennoyer v. Neff 95 US 714 (1877) (p. 74); Hanson v. Denckla
V. Quasi in Rem: power over the person based on power over the property
a. Two types of quasi in rem: 
i. QIR 1: to settle claims on the property on which jurisdiction is based (e.g. foreclosure) 
1. QIR 1 (property in the state is related to the suit) can be used to get jurisdiction when a state’s long-arm statute does not reach as far as the due process clause allows.
ii. QIR 2: to seek to obtain a personal judgment on a claim unrelated to the property on which jurisdiction is based. Recovery based on this type is limited to the value of the property seized. 
1. QIR 2 is essentially dead under Shaffer v. Heitner (although that’s arguable, since decision was dealing with intangible property, not tangible property). 
b. Case Law
i. To establish jurisdiction over a non-resident D, court first has to seize property – quasi in rem jurisdiction – which serves as notice. Pennoyer v. Neff 95 US 714 (1877) (p. 74)

ii. The doctrine that assertion of jurisdiction over property is anything other than jurisdiction over the property’s owner is without substantial modern justification. All assertions of state-court jurisdiction must be evaluated according to the standards of International Shoe and its progeny (i.e. have to find minimum contacts). Shaffer v. Heitner 433 U.S. 186 (1977) (p. 178). (DE’s assertion of jurisdiction not allowed after shareholder brought suit in DE against a corporation located in AZ but incorporated in DE, and as part of proceedings, had a quasi in rem seizure of some of the corporation’s stock. DE courts said the seizure was OK under Pennoyer.)

1. Overrules the quasi in rem part of Pennoyer and affirms Shoe. Jurisdiction now must be personal service in the state, or minimum contacts in the state, as those are defined in case law. Note, however, that in rem proceedings are still intact.
iii. A state need not give full faith and credit to an invalid state adjudication. Pennoyer v. Neff 95 US 714 (1877) (p. 74); Hanson v. Denckla
Section 2: Venue and Forum Non-Conveniens
I. Forum Non Conveniens
a. Case Law
i. The central focus of forum non conveniens is convenience; dismissal isn’t barred solely because of the possibility of an unfavorable change in law. Piper Aircraft Co. v. Reyno 454 U.S. 235 (1981) (p. 293)  (P, Piper, won and dismissal for forum non conveniens allowed after executor of an estate brought wrongful death suit in US even though decedent was Scotland resident and accident happened in Scotland.)
ii. Dismissal is ordinarily appropriate where plaintiff’s forum choice imposes a heavy burden on defendant or the court and plaintiff can’t give a specific reason of convenience supporting that choice of forum. Piper Aircraft Co. v. Reyno 454 U.S. 235 (1981) (p. 293)  
iii. The forum non conveniens determination is at the discretion of the trial court and deserves substantial deference when the court has considered all relevant private and public interest factors and its balancing of those factors is reasonable. Piper Aircraft Co. v. Reyno 454 U.S. 235 (1981) (p. 293)  
II. Venue
a. Statutory Law
i. 28 USC 1404(a): allows for transfer from one federal district court to another as an alternative to outright dismissal. In order to transfer under 1404(a), P must have originally been able to bring the suit there, but have correctly brought it in the current forum. The current forum’s law goes with the case to the new forum.
ii. 28 USC 1406: allows for transfer when P did not bring the suit correctly in the current forum; the substantive law of the new forum will apply to the case.
b. Case Law
i. The power of a District Court under 1404(a) to transfer an action to another district is not made upon the wish or waiver of the defendant, but upon whether the transferee district was one in which the plaintiff might have brought the action. Hoffman v. Blaski 363 U.S. 335 (1960) (p. 309) (P won, transfer disallowed, after Blaski sued Hoffman in federal court in Hoffman’s home state for patent infringement; D moved for change of venue to another state. P said that the move was disallowable under 28 USC 1404(a) because P couldn’t originally have brought suit there.) 
ii. Venue changes to any other court where the action might originally have been brought are allowed under 1404(a) for convenience of the parties and in the interests of justice, and the transferee court must follow the choice-of-law rules that prevailed in the transfer court, whether it was the defendant or the plaintiff who moved for the transfer. Ferens et. ux. v. John Deere Co. 494 U.S. 516 (1990) (p. 317)  (P won and transferor court’s law applied after Ferenses sued John Deere in federal district court, and then moved for 1404(a) transfer to PA; move was granted but the transferee court’s law was applied and the case was dismissed; P appealed.)
Section 3: Subject-Matter Jurisdiction
I. Diversity 
a. Case law
i. Under Congressional legislation, federal diversity jurisdiction means that the suit be between the citizen of the state wherein the suit is brought and the citizen of another state (i.e. defines diversity as complete diversity – all Ds must be citizens of states different from all Ps.) Strawbridge v. Curtiss 7 U.S. (3 Cranch) 267 (1806) (p. 335) (Diversity jurisdiction not allowed after P appealed  MA Federal District Court dismissal of case for want of jurisdiction when Ps and Ds were all from MA, except one D from VT.
ii. Corporations are recognized as citizens of the incorporating state, but that treatment has not been extended to other entities (e.g. joint stock companies, partnerships, and unions). To have complete diversity over a party not a natural person or a corporation, the citizenship of all partners/union members must  be considered. Carden v. Arkoma Associates 494 U.S. 185 (1990) (p. 345) (D won, diversity jurisdiction disallowed after limited partnership sued for contract breach and brought the case in federal court on diversity jurisdiction; diversity challenged because of citizenship of partnership members.)
iii. Class actions involving plaintiffs with separate and distinct claims are subject to the usual rule that a federal district court can assume jurisdiction only over those plaintiffs presenting claims exceeding the minimum amount specified in USC § 1332. Zahn v. International Paper Co. 414 U.S. 291 (1973)  (p. 374) (D won, diversity jurisdiction disallowed after federal district court dismissed a class action claim, saying that it couldn’t assert jurisdiction unless every party to the class action (named and unnamed) could assert claims meeting or exceeding the statutory minimum amount required for federal diversity jurisdiction. (At the time of this case, the amount was $10,000.)
iv. Federal courts’ jurisdiction is limited by the Constitution and by Congressional statutes, and under the statutes, diversity jurisdiction doesn’t exist unless each D is a citizen of a different state from each P. Federal courts have asserted jurisdiction over nonfederal claims, but the context is crucial (and the right circumstances weren’t present here to confer jurisdiction).  Owen Equipment & Erection Co. v. Kroger 437 U.S. 365 (1978) (p. 423) (D won, federal jurisdiction disallowed after Kroger sued OPPD on a wrongful death action; OPPD impleaded Owen, Kroger sued Owen too, and then OPPD got summary judgment for it, so case just Kroger and Owen, who weren’t diverse. When case was Kroger and OPPD, was in federal court because of diversity, but no diversity with Kroger and Owen.)
II. Federal Question
a. Case law

i. A suit arises under the Constitution and laws of the U.S. only when P’s statement of his own cause of action shows that it’s based on the Constitution or those laws. It’s not enough for P to allege an anticipated defense to the cause and assert that the defense is invalidated by a Constitutional provision. Louisville & Nashville Railroad Co. v. Mottley 211 U.S. 149 (1908) (p. 384) (D won, no federal question jurisdiction found after P brought a breach of contract suit in federal court, saying a federal question was at issue because D was going to argue that breach was due to a change in federal law that outlawed the content of the contract, and P said that law violated his Constitutional rights.)
ii. A right or immunity created by federal law must be an essential element of P’s cause of action; a genuine and present controversy, not merely a possible or conjectural one, must exists and the controversy must be disclosed upon the face of the complaint. Gully v. First National Bank 299 U.S. 109 (1936) (p. 387) (P won and case remanded to state court after P sued bank for back taxes that bank owed under a contract (established under state law) to pay another bank’s debts; P sued in state court and D moved for removal to federal on grounds that payment of debt included back taxes, which is a federal question. Removal granted, case dismissed; P appealed to have case remanded to state court.)
iii. Where it appears from P’s statement that the right of relief depends upon the construction or application of the Constitution or laws of the U.S., and that such federal claim is not merely colorable, and rests upon a reasonable foundation, the District Court shall have jurisdiction. Smith v. Kansas City Title & Trust Co. 255 U.S. 180 (1920) (p. 391) (P won, federal question jurisdiction found after P tried to enjoin trust company from investing in a kind of federal bond, claiming that the acts authorizing the bonds were unconstitutional.)
III. Supplemental (Pendant/Ancillary) Jurisdiction
a. Statutory Law
i. 28 USC §1441(Removable Actions): Ds can remove civil actions from state to federal court when the federal court has original jurisdiction; if original jurisdiction arises under Constitution or federal laws then the case is removable without regard to parties’ residences, but in diversity cases, the removal grant is limited. Only Ds can exercise right of removal; if P is a D in a counterclaim, P still can’t exercise the right of removal. Subsection (c) provides an exception: when one of the claims is based on a federal question, the whole case may be removed if the removable federal claims are separate and independent from any nonfederal claims. The district court can decide all cases or remand the state issues.
ii. 28 USC §§1446, 1447, and 1448 (Procedure for Removal):  Once the removal notice is filed, a motion to remand back to state court must be raised within 30 days after the filing of the removal notice or no remand. Exception: if at any time before final judgment the district court finds it lacks subject matter jurisdiction, the case gets remanded. Merits can’t be addressed before district court establishes subject-matter jurisdiction, but court can dismiss based on lack of personal jurisdiction before it raises issue of subject-matter jurisdiction.
iii. 28 USC 1367 (Supplemental Jurisdiction): 
1. Subsection (a): When district courts have original jurisdiction over a civil action, they shall have supplemental jurisdiction over all other related claims that form a part of the same case or controversy, including claims that involve the joinder or intervention of additional parties.
2. Subsection (b): when jurisdiction is based on §1332 (diversity), courts can’t have supplemental jurisdiction over claims made against parties under Rules 14, 19, 20, or 24 if such claims are inconsistent with the requirements of §1332.

3. Subsection (c): courts may decline to exercise supplemental jurisdiction if 1) the claim raises a novel or complex issue of state law, 2) the claim substantially predominates over the original jurisdiction claims, 3) the original jurisdiction claims have been dismissed, or 4) there are other compelling reasons for declining

b. Case law
i. A complaint alleging a violation of a federal statute as an element of a state cause of action, when Congress has determined that there should be no private, federal cause of action for the violation, does not state a claim arising under federal law [and therefore federal courts do not have subject-matter jurisdiction over the claim]. Merrel Dow Pharmaceuticals Inc. v. Thompson 478 U.S. 804 (1986) (p. 394) (D won, jurisdiction disallowed after couples sued drug company on multiple claims after the women gave birth to children with birth defects following taking a drug they said wasn’t properly labeled as to the dangers to pregnant women, and they sued under a federal law providing only for public causes of action.) 
1. Similar to Louisville in a way: in both cases federal court said the cause was a state action more properly put to a state court. Here, however, there was a federal cause of action in P’s complaint (unlike Louisville) – violation of drug labeling rules –  but court said the negligence case didn’t depend on the federal law, so the cause wasn’t arising under federal law.  
ii. State law claims are appropriate for federal court determination if they form a separate but parallel ground for relief also sought in a substantial claim based on federal law. This pendant jurisdiction exists when the federal claim arises under federal law and has substance enough to be sufficient to confer subject matter jurisdiction on the federal court, AND when the relationship between the federal and state claim(s) is(are) enough to permit the conclusion that the entire action is one constitutional case. United Mine Workers of America v. Gibbs 383 U.S. 715 (1966) (p. 411) (​​P won, federal jurisdiction allowed after Gibbs claimed he was a target of union blackballing and sued in federal court for both federal and state claims arising from the same occurrence.) 
1. While Louisville and Merrel Dow read the law strictly to say the claim has to deal with federal law in order to be a federal question, this case, while not disputing that, makes room in federal court for state claims so long as they are pinned to legitimate federal claims, i.e. the injury arises out of a violation of both federal and state law, then there is federal question jurisdiction and the court can hear the federal and state claims.

iii. Finley v. United States 490 U.S. 545 (1989) (summary p. 431) (P had federal and state claims; by statute state lacked jurisdiction over the federal claims, so if federal court didn’t allow pendant jurisdiction, P would’ve been forced to litigate her claims in two separate courts. Nevertheless, US SC said no federal court jurisdiction over the state claims against nonfederal Ds. Scalia’s opinion also seemed to establish a rule for pendant party jurisdiction that requires an affirmative grant from Congress in order for the federal courts to assert jurisdiction.)
1. Appears to reign in hard pendant/ancillary jurisdiction and looks to me to eviscerate Gibbs, although Scalia, in his opinion, didn’t seem to think so. Case overruled by §1367 (supplemental jurisdiction).
Section 4: Choice of Law 
I. Choice of Law in State Court

a. Case Law

i. For a state’s substantive law to be selected in a constitutionally permissible manner, that state must have a significant contact or significant aggregation contacts, creating state interests, such that choice of its law is neither arbitrary nor fundamentally unfair. Allstate Insurance v. Hague 449 U.S. 302 (1981) (p. 221) (MN’s jurisdiction allowed after insurance company claimed application of MN law over a policy covering an accident in Wisconsin was unconstitutional.)

ii. A forum state may exercise jurisdiction over the claim of an absent class-action P even if P doesn’t have minimum contacts with the forum state, provided that P is entitled to some protection from the forum state’s jurisdiction. (Here, class members could “opt out” of the class, removing themselves and their claims from Kansas’ jurisdiction.) Phillips Petroleum Co. v. Shutts 474 US 797 (1985) (p. 231) (KS asserted jurisdiction and applied its own law in a class action suit involving royalties and interest P wanted paid by D on activities that happened in multiple states.)

1. Holds with Allstate that the forum state has to have its own interest in the case in order to assert its own law.
iii. To apply its own law to a class-action suit in which class members are from multiple states, a forum state’s substantive laws governing the suit must not conflict with other jurisdictions who have a jurisdictional interest in the case, and the forum state must have significant contact or aggregation of contacts to the claims asserted by each class member in order to ensure that the choice of forum state’s law is not arbitrary or unfair. (IOW, forum state’s gotta have a significant interest in the case.) Phillips Petroleum Co. v. Shutts 474 US 797 (1985) (p. 231)

iv. A forum state may apply its own procedural rules in actions litigated in its courts, historically the statute of limitations was a procedural rule and that’s gone unchallenged for decades, and there’s no reason to declare it unconstitutional now. Sun Oil v. Wortman  486 U.S. 717 (1988) (p. 231) (Forum state, KS, allowed to apply its own procedural rule of statute of limitations on a cause litigated in KS but governed by another state’s substantive law.)

1. Clarifies Allstate and Phillips; says forum state always has procedural interest in a case even when it has no substantive interest (i.e. it’s applying another state’s law), so it can apply its own procedural rules. 

II. Choice of Law in Federal Court
a. Statutory Law
i. 28 USC §1652 “Rules of Decision Act”: The laws of the several states, except where federal law otherwise provides or requires, shall be regarded as rules of decision in civil actions in US courts, in cases where they apply. 
b. Case law
i. Common law decisions of state courts do not generally constitute the law of the several states for the purpose of the Rules of Decision Act  Swift v. Tyson 41 U.S. 1 (1842) (p. 451): Swift won, judge said federal courts were free to hold contrary to NY judicial decisions after Tyson of NY bought land in Maine and had a mortgage on it, which was assigned to Swift of Maine. It turned out the land’s sellers didn’t have title, Tyson refused to pay, and Swift sued in federal court in NY. Tyson’s argument hinged on NY law. 

ii. Except in matters governed by the Federal Constitution or acts of Congress, the law to be applied in any case is the law of the state; whether that law of the state shall be declared by its legislature or by its highest court in a decision is not a matter of federal concern. Erie R. Co. v. Tompkins 304 U.S. 64 (1938) (p. 454) (D won, lower court decisions reversed after Tompkins of PA was injured by a railroad car while walking on a path next to the tracks. Brought suit against company in NY, where it was located, and lower courts found that the federal general law applied and found for P.)
1. Overturns Swift v. Tyson and sets up a new rule – state common and statutory law holds in federal courts, unless a federal law or Constitutional issue is involved. Gets rid of federal common law.

iii. Since a federal court adjudicating a state-created right solely because of the diversity of citizenship of the parties is for that purpose another court of the state, it cannot afford recovery if the right to recover is made unavailable by the state, nor can it substantially affect the enforcement of the right as given by the state. Guaranty Trust Co. of New York v. York 326 U.S. 99 (1945) (p. 471)  (D won, judgment reversed and case remanded after diversity suit in equity court involving breach of fiduciary duty against Guaranty. State law barred recovery under statute of limitations; P argued that under a federal rule (doctrine of laches – equity claim not dismissed as untimely unless D had been unfairly prejudiced by P’s delay in bringing suit), P should be able to recover.)
1. Clarifies Erie’s substantive law rule to say that when state substantive law applies, so does its procedural law affecting the case’s outcome.

iv. When the likelihood of a different result is not a strong possibility, the federal practice of jury determination of disputed factual issues does not yield to the state rule in the interest of uniformity of outcome. Byrd v. Blue Ridge Rural Electric Cooperative, Inc. 356 US 525 (1958) (p. 481) P won, case reversed and remanded after, in a personal injury case brought in federal court on diversity grounds, a dispute arose over whether the federal court had to allow the judge to decide a particular issue, as was done in a precedential state case, or if the jury could do it, as federal procedure would require.
1. Guaranty said district federal courts have to follow state law, and this case looks on the face of it to deny that rule, but it’s actually offering a clarification: Guaranty would’ve definitely come out one way if the state rule was applied and another way if it wasn’t; here, the court is saying that when there’s no strong possibility that the outcome will be affected either way, the federal procedural rule applies.
v. To hold that a Federal Rule of Civil Procedure must cease to function whenever it alters a mode of enforcing state-created rights would be to disembowel either the Constitution’s grant of power over federal procedure or Congress’ attempt to exercise that power in the Enabling Act.  Hanna v. Plumer 380 US 460 (1965) (p. 492) (P won, lower courts reversed after P sued D on a personal injury matter, went to federal court because of diversity and served process according to Federal Rules of Civil Procedure. D claimed service invalid under MA rules of service of process.)
1. Holds with Byrd that federal procedural rules apply in federal court. Doesn’t deny Guaranty but notes that a literal application of its rule would mean that federal procedural law was utterly denied, since it can be argued every procedural move can affect the outcome of the case.
vi. A district court sitting in diversity must apply a federal statute that controls the issue before the court and that represents a valid exercise of Congress’ constitutional powers. In a diversity case, when there is a choice between federal and state law, federal law is supreme. (I’m assuming they mean a choice in procedural law, since substantive law must be the state law in a diversity case.) Stewart Organization, Inc. v. Ricoh Corp. 487 US 22 (1988) (p. 509) (D won, case remanded after two companies had a contract together that selected Manhattan courts (state or federal) as the forum choice; a dispute arose and Stewart sued in federal district court in Alabama. Ricoh moved for change of venue under the contract’s forum choice clause, and question arose whether AL law (forum-choice not allowed) or federal law (forum-choice allowed) applied to the decision.
1. Case is trying to clarify the state vs. federal conflicts seen in Guaranty, Byrd, and Hanna. Seems to broaden Hanna by making federal procedural law supreme whenever there’s a conflict, which moves away from Hanna’s statement of the Erie test (twin aims of Erie are to discourage forum-shopping and to avoid inequitable administration of law). Under Stewart Org, cases will come out differently whether in federal or state court whenever the two systems’ procedural rules on a particular point differ.

vii. Erie precludes a recovery in federal court significantly larger than the recovery that would’ve been tolerated in state court. Nothing in the 7th Amendment precludes appellate review of the trial judge’s denial of a motion to set aside a jury verdict as excessive. Gasperini v. Center for Humanities, Inc. 518 US 415 (1996) (p. 524) (D won, case remanded after photographer sued a company in federal court on diversity after it lost his slides; he won at trial and got substantial awards, and the question arose whether review of the award as excessive would be governed by NY or federal law.)
1. Makes use of Erie, Guaranty, Byrd, and Hanna. Is still trying to clarify what law applies where in federal diversity cases.

Section 5: Preclusion
I. “On the Merits” – Claim and Issue Preclusion
a. Dismissal without prejudice doesn’t dispose the merits and the case can be brought again; dismissal with prejudice is on the merits and issue or claim is precluded.
b. Case law
i. Rule 41(b) doesn’t change the common-law principle (that dismissal on a ground not going to the merits was not a bar to subsequent action on the same claim) with respect to dismissals in which the merits could not be reached for failure of the plaintiff to satisfy a precondition. Costello v. United States 365 US 265 (1961) (p. 755) P, US won, lower court affirmed after Costello’s naturalized citizenship had been revoked, and the first case on it was dismissed because the US failed to file an affidavit; the court didn’t say the dismissal was with or without prejudice. US refilled, and Costello argued that the first dismissal had to be with prejudice based on Rule 41(b) of the Federal Rules of Civil Procedure, and the claim precluded.
1. If court doesn’t decide the issue of fact, it can be litigated again.
ii. Estopped by verdict arises when a material fact in any litigation has been determined in a former suit between the same parties or between parties with whom the parties to the subsequent suit are in privity, where the fact was also material to the issue. Little v. Blue Goose Motor Coach Co. 346 Ill. 266, 178 NE 496 (1931) (p. 764) (D won, lower appellate court affirmed after parties were in a car wreck; Blue Goose sued Little and got a judgment for $139 on a finding that Little was negligent. Little filed a new suit against Blue Goose for personal injury; D argued for preclusion based on the first verdict.)
1. When an issue of fact is decided, then it’s decided and there’s no relitigating, even on a new claim.
II. Res Judicata (Claim Preclusion)
a. Case Law
i. Where a person suffers both personal injury and property damage as a result of the same wrongful act, only a single cause of action arises, the different injuries occasioned thereby being separate items of damage from such act. Rush v. City of Maple Heights 167 Ohio St. 21, 147 N.E.2d 599 (1958) (p. 727)  (D won, lower court reversed after Rush sued City twice, once for personal injury and once for property damage, when both harms resulted from the same incident. On the second suit, D said res judicata prevented P’s recovery.)
1. Two distinct injuries from one tort is still only one cause of action.
ii. A final judgment on the merits of an action precludes the parties from relitigating issues that were or could’ve been raised in that action.  The res judicata consequences of a final, unappealed judgment on the merits altered by the fact that the judgment may have been wrong or rested on a legal principle subsequently overruled in another case. A judgment merely voidable because of erroneous views on the law is not open to collateral attack, but can be corrected only by a direct review and not by bringing another action upon the same cause. Public policy dictates that there be an end of litigation; that those who have contested an issue shall be bound by the result of the contest and that matters once tried shall be considered forever settled as between the parties. Federated Department Stores Inc. v. Moitie 452 U.S. 394 (1981) (p. 740) (D won, appellate court reversed and case remanded after parties (D=Federated and P=Moitie) litigated over a federal claim and P lost; instead of appealing, P relitigated in state court and D argued res judicata.) 
1. If you disagree with the result of your first case, don’t relitigate it; appeal it.
iii. The language that a judgment estops not only every ground of recovery or defense actually presented in the action, but also every ground which might have been presented, is accurate when applied to the demand in controversy. But where the second action between the same parties is on a different demand, the judgment in the prior action is only an estoppel as to those matters controverted, upon the determination of which the verdict was rendered. Cromwell v. County of Sac 94 US 351 (1876) (handout) (P won, lower court reversed after P sued on bonds issued by D (county); D said prior judgment precluded P from bringing the case.)
1. Preclusion only operates on those issues that were or should’ve been litigated in the first case; parties can still sue each other over new claims that were not a part of the first controversy.

iv. If matters are set up in the first action merely as a defense, and not as a foundation of a claim for affirmative relief, the judgment in such case precludes the use of the matter as a set-off or counterclaim in a subsequent action or as the basis of an independent suit against the former plaintiff. Mitchell v. Federal Intermediate Credit Bank 165 SC 457 (1932) (p. 749)  (D won, lower court affirmed after bank sued Mitchell in federal court and Mitchell sued bank in state court on the same issue. Parties agreed to put state case on hold till federal case decided; Mitchell won in federal court and proceeded to make a second claim on the issue in the state case. State court ruled for bank, claiming the issue was res judicata in the federal matter, even though Mitchell hadn’t raised a counterclaim.)
1. Sticks with a hard res judicata rule – if you’ve got multiple claims and charges arising out of a single wrong, bring them all at once or you’ll forever lose the right to sue on them after the first suit is finished.

III. Collateral Estoppel (Issue Preclusion)
a. Case law
i. Collateral estoppel precludes a party from relitigating an issue which has previously been decided against him in a proceeding in which he had a fair opportunity to fully litigate the point. To invoke collateral estoppel, the identical issue must have been decided in the prior action and be decisive of the present action, and the party to be precluded from relitigating must have had a full and fair opportunity to contest the prior determination. Kaufman v. Eli Lilly & Co. 65 NY2d. 449, 482 NE2d. 63 (1985) (p. 771) (P won on interrogatories; D won on issue of concerted action after previous case between Eli Lilly and another party led to seven interrogatory judgments against Lilly. Kaufman wanted Lilly to be precluded from relitigating six of the seven.)
ii. A person who is not a party to an action but who expressly or impliedly gives a party authority to represent him may be bound by the rule of res judicata as though he were a party. A member of a trade association who finances an action the association brings on behalf of its members impliedly authorizes the association to represent him in that action. General Foods Corp v. Mass. Dept. of Public Health 648 F.2d 784 (1st Cir. 1981) (p. 784) (GF was precluded, Rich-SeaPak was not after General Foods and Rich-SeaPak sued MA Dept. because P claimed a statute was unconstitutional. MA claimed issue preclusion because that claim had been raised in a previous case. Complication: parties in the GMA case were trade associations to which General Foods and Rich’s parent corp. were members, and General Foods and Rich’s parent contributed money to that litigation, but they weren’t parties to it.)
iii. The criteria for determining who may assert a plea of res judicata differ fundamentally from the criteria for determining against whom a plea of res judicata may be asserted. The requirements of due process forbid the assertion of a plea of res judicata against a party unless he was bound by the earlier litigation in which the matter was decided. Bernhard v. Bank of America Nat’l Trust & Savings Assoc. 122 P.2d 892 (1942) (p. 794) (D won, lower court affirmed after Clara Sather transferred money to Charles Cook [administrator of her affairs and later, her estate]; she later died and in the accounting of the will, the heirs protested the accounting because it didn’t deal with that transfer. Probate court said it was a gift. Bernhard, an heir, became administrator and sued the bank for transferring the money, claiming it wasn’t a gift, and bank claimed preclusion.)

iv. He is bound by that litigation only if he has been a party thereto or in privity with a party thereto. There is no compelling reason for requiring that the party asserting the plea of res judicata must have been a party, or in privity with a party, to the earlier litigation. Bernhard v. Bank of America Nat’l Trust & Savings Assoc. 122 P.2d 892 (1942)
v. In determining the validity of a plea of res judicata, three questions are pertinent: a) was the issue decided in the prior adjudication identical with the one in the present cause; b) was there a final judgment on the merits, and c) was the party against whom the plea is asserted a party or in privity with a party to the prior adjudication? Bernhard v. Bank of America Nat’l Trust & Savings Assoc. 122 P.2d 892 (1942)
vi. Unless P could’ve easily joined in the earlier action or the application of offensive collateral estoppel would be unfair to D, a trial judge can allow the use of offensive collateral estoppel.  An equitable determination can have collateral-estoppel effect in a subsequent legal action. Parklane Hosiery Co. v. Shore 439 US 322 (1979) (p. 801)  (P won, lower court affirmed after stockholders sued company for damages resulting from false info in proxies, and the SEC also sued, in a separate equity proceeding. SEC case decided first, against company, and stockholders tried to assert res judicata on certain issues, saying company already litigated them with the SEC and was found guilty. [This kind of preclusion is known as offensive collateral estoppel.]
vii. Under res judicata, a final judgment on the merits of an action precludes the parties or their privities from relitigating issues that were or could have been raised in that action. Under collateral estoppel, once a court has decided an issue of fact or law necessary to its judgment, that decision may preclude relitigation of the issue in a suit on a different cause of action involving a party to the first case.  Allen v. McCurry 449 US 90 (1980) (p. 815) (D won, appellate court reversed and case remanded after McCurry’s house was raided and he was subject to criminal proceedings on drug charges. After those were settled (guilty), he sued in federal court, alleging unconstitutional search and seizure. Defense asserted collateral estoppel should prevent McCurry from litigating on issues he should’ve brought up in the initial trial.

viii. The concept of collateral estoppel cannot apply when the party against whom the earlier decision is asserted did not have full and fair opportunity to litigate that issue in the earlier case. Allen v. McCurry 449 US 90 (1980)
ix. There is no reason to believe that Congress intended to provide a person claiming a federal right an unrestricted opportunity to relitigate an issue already decided in state court simply because the issue arose in a state proceeding in which he would rather have not been engaged. Allen v. McCurry 449 US 90 (1980)
1. When state court fully and fairly adjudicates a federal issue, it can’t be raised by the parties again in federal court.

x. Unless an issue was actually litigated and determined in the former judicial proceeding, state law will not treat it as final. Furthermore, collateral estoppel precludes the litigation of only those issues necessary to support the judgment entered in the first action. Haring v. Prosise 464 US 306 (1983) (handout p. 8)  (P won, preclusion disallowed, after Prosise pleaded guilty to drug charge and then raised a federal civil charge for unlawful search. D argued issue was precluded because of P’s guilty plea in the state case.)

xi. A guilty plea results in D’s loss of any meaningful opportunity he might have had to challenge the admissibility of evidence obtained in violation of the Fourth Amendment, but the plea is not a waiver of antecedent Fourth Amendment claims that may be given effect outside the confines of the criminal proceedings. Haring v. Prosise 464 US 306 (1983)
1. Allowed the federal case to proceed, unlike McCurry, but here, state court hadn’t adjudicated the issue.

xii. When a state agency, acting in a judicial capacity, resolves disputed issues of fact properly before it which the parties have had an adequate opportunity to litigate, the federal courts must give the agency’s factfinding the same preclusive effect to which it would be entitled in the state courts. University of Tennessee v. Elliott 478 US 788 (1986) (handout p. 13) (Affirmed in part, reversed in part, [Title VII not issue precluded, §1983 could be] and remanded to state court for state to determine if, under state law, §1983 is issue precluded. [On remand, preclusion not granted and parties settled.] Summary: Elliot was notified he was being fired by UT; requested administrative hearing and asserted that the firing was racially motivated. Admin hearing found charges weren’t racial but firing was too severe and ordered Elliot transferred. Elliot brought suit in federal court on the discrimination claims and UT argued for preclusion.)
1. As McCurry said federal courts give preclusive effect to state court decisions, so this says they give preclusive effect to state administrative hearings, too, when they’re acting in judicial capacity.

xiii. Federal common law governs the claim-preclusive effect of a dismissal by a federal court sitting in diversity. Nationwide uniformity in the substance of the matter is better served by having the same claim-preclusive effect rule (the state rule) apply whether the dismissal has been ordered by a state or federal court. The law that would be applied by state courts in the state in which the federal diversity court sits. Semtek International Inc. v. Lockheed Martin Corp. 531 US 497 (2001) (Blackboard) (P won, case reversed and remanded after Semteck sued Lockheed in CA state court for tort and contract breach; Lockheed removed to federal court on diversity and then got case dismissed on CA’s statute of limitations. P then sued in MD state court, with its longer statute of limitations; D removed but case got remanded back b/c no federal question and D couldn’t remove in MD because was an MD citizen. Back in state court, case dismissed because CA’s dismissal, which CA court said was on the merits, claim-precluded MD suit. 
1. Basically says state courts apply their own statute of limitations and federal courts apply the statute of limitations of the states in which they sit, so a federal court dismissing a case only has claim-preclusive effect on the state courts in which the federal court sits, not on courts in other states.

xiv. The Rules of Federal Procedure incorporate the principle that a party seeking a judgment binding on another cannot obligate that person to intervene; he must be joined. The linchpin of “impermissible collateral attack” doctrine – the attribution of preclusive effect to a failure to intervene – is therefore quite inconsistent with Rule 19 and Rule 24. Martin v. Wilks 109 S.Ct. 2180 (1989) (handout p. 30) (P won, lower courts affirmed after, in case 1, black firefighters sued Birmingham over racial discrimination in hiring and promotion practices, and the parties reached a settlement involving consent decrees (promises by city to restructure employment policies and practices). A group of white firefighters tried to object and get an injunction, and their requests to intervene in the suit were denied. In case 2, a different group of white firefighters tried to sue over the consent decrees, and D argued that they should’ve joined in the original suit and since they didn’t, they’re precluded from bringing another one.

xv. Nonmutual offensive collateral estoppel does not apply against the government as to preclude relitigation of issues. US v. Mendoza 464 US 154 (1984) (handout p. 22) (D won, lower courts overturned after Filipino national petitioned for naturalization and argued that government’s administration of a statute governing his naturalization application denied him due process, and further argued for offensive nonmutual collateral estoppel, saying the government couldn’t dispute that because government had litigated that and lost in a case involving other Filipino nationals.
1. Establishes a big exception in the offensive nonmutual collateral estoppel rule – it is only operative against private litigants, not the government

Section 6: Joinder of Claims and Parties
I. Joinder of claim and party rules have expanded the number of claims and parties that can be included in a single lawsuit, just as rules of claim preclusion expanded the number of claims a P asserts against a D in a single lawsuit arising out of a series of related facts.
II. Statutory law:
a. Rule 13(a) – Compulsory Counterclaims: D’s answer must state as a counterclaim any claim that D has against P at the time of the answer if the claim arises out of the same transaction and occurrence as P’s complaint AND counterclaim’s adjudication doesn’t require presence of third parties over whom court doesn’t have jurisdiction.
i. This comes up in two occurrences: door-closing (trying to bring a claim and getting blocked by the court because it was a compulsory counterclaim in a previous case) and door-opening (counterclaim lies within supplemental jurisdiction of the court, i.e. court doesn’t need independent basis for jurisdiction over it). Logical connection test asks if there’s a logical connection between the door-opening claim and the original case; this is where liability-fact analysis helps, because if the liability facts are the same in the claim and counterclaim, then it’s both likely that it’ll be allowed as compulsory counterclaim and that it’ll be issue precluded if you don’t bring it in the original case but you bring it later.

ii. Note that these are federal rules; many states (including NY) don’t have compulsory counterclaims rule. So when diversity case goes to federal court, which has to apply state substantive law, under Erie and Hanna v. Plumber, the federal court’s presumptively procedural rules (of which all the Federal Rules are) apply. If a case in federal court is governed by 13(a) and D doesn’t bring the compulsory counterclaim, D is rule-precluded from bringing the claim in federal court. If D tried to then bring it in a new case in state court, P would immediately remove and then D’s claim is dead because it was rule-precluded. However, if P couldn’t remove on the substantive claim (say, P is now a home-state D), P could try removal on federal question of failure to satisfy 13(a), but Prof thinks that’s a nonremoval issue. However, US SC hasn’t ruled on that yet. So, if it wasn’t removed, what would state judge do? If it’s a non-compulsory counterclaim state and common-law preclusion doesn’t apply, state judge might allow it, but state judge might also defer to what federal court said and disallow it. No settled law on whether state courts have to follow federal procedural law, so it’s an open question.

b. Rule 13(b) – Permissive Counterclaims: D’s answer may state counterclaims against P that don’t arise out of the same transaction and occurrence as P’s complaint.

i. If the claim isn’t part of the same transaction and occurrence, if D still decides to bring it, the court has to have an independent basis of jurisdiction – no supplemental jurisdiction over these claims

c. Rule 13(g) – Cross-Claims: D’s answer may state cross-claims that arise out of the same transaction and occurrence as P’s complaint or that’s related to any property that’s the subject of P’s complaint.
i. This rule plus issue preclusion rules create de facto compulsory cross-claims. To make this a truly permissive rule, issue preclusion rules would have to allow the later cases to not be issue precluded; as long as they are issue precluded, then the rule says “you don’t have to bring the cross-claim, but if you don’t you might regret it later.”

d. Rule 14 – Impleader:  (a) Once D is served, D can turn into a third-party P by bringing in a third party, not already a part of the suit, who may be liable to third-party P. (b) If there’s a counterclaim against P, P can bring in a third party under the same rules as D in 14(a).
i. Illustration: P sues D, and D says, if I have to pay you, there’s someone out there who has to pay me, i.e. an insurance company will indemnify D. If P doesn’t bring the insurance company into case 1, indemnitor isn’t bound by results of case 1 because wasn’t a party, and indemnitor doesn’t have to pay D back for the damages D had to pay to P. Rule 14 is D’s mechanism for joining indemnitor and thus binding indemnitor to results of case 1. 

ii. Rule 14 DOES trigger supplemental jurisdiction, so court doesn’t need independent jurisdiction over the impleaded party (but still must have in personam jurisdiction). If, however, P asserts a claim against the indemnitor, there does have to be independent jurisdiction.

iii. Under Rule 14, the court has a 100-mile bulge of service of process, no matter what the state’s long-arm statute says.

e. Rule 17(a) – Real Party in Interest: The lawsuit be brought in the name of the “real party in interest,” which is generally the party who is in possession of the substantive right to recover, i.e. the one who stands to benefit from the litigation.
i. Purpose of the rule is to ensure the judgment will have property preclusion effect – i.e. to prevent a party not joined from asserting the “real party in interest” status in a later identical suit.
ii. Federal courts usually look to the citizenship of the real party in interest to determine if diversity exists. For guardians or estate representatives, 28 USC 1332(c)(2) provides that the guardian/representative’s citizenship shall be considered only that of the infant/incompetent/decedent.

f. Rule 18(a) – Joinder of Claims: Any party asserting a claim for relief  can join as many claims, independent or alternative, as the party has against an opponent.
i. The rule is phrased in highly permissive terms, but that’s a trap – there is a “must” lurking there, the “must” from common-law claim preclusion, which means P must either bring the claims or lose them forever.

ii. The rule is inviting us to expand the definition of claim, and the more permissively we read the language, the wider the sweep of the claim net and the more claims that could be precluded. 

iii. This rule isn’t an exemption from getting in personam jurisdiction and subject-matter jurisdiction over the parties and the claims. If we have those, Rule 18 says we can combine all the claims we want, but if we don’t have them, then we can’t bring those claims. Joinder rules don’t automatically confer federal question jurisdiction, but with joinder plus rules like supplemental jurisdiction, it makes it easier. Still, absent diversity, state claims not substantially related to the federal court will be dismissed from federal court due to lack of subject-matter jurisdiction

g. Rule 19(a) – Compulsory Joinder of Persons:  Unless they’re not subject to service or their joinder would destroy subject-matter jurisdiction, a person shall be joined if (1) without them complete relief can’t be awarded to the rest, (2) they have an interest and are such that their absence may impede their ability to protect it, or their absence would leave another party open to inconsistent verdicts. If they’re not joined by a party, the court can order them joined. 
i. Under Rule 19, the court has a 100-mile bulge of service of process, no matter what the state’s long-arm statute says.

ii. Rule 19 problems can be raised sua sponte by the court; the parties don’t have to bring it up – in fact, it might not be in their interests to do so. Note that joint tortfeasors with rights of contribution do not create a Rule 19 problem, according to US SC, which said Rule 19 is not about one joint tortfeasor trying to get contribution from another.

iii. Rule 19 deals with “indispensable parties,” i.e. parties without whom the case can’t go forward. Under Rule 19, ask first if a party is a necessary party; if so, they must be joined. If, after you’ve tried to get them but can’t, try to proceed and the court will determine the risks of leaving the person out and thus if case can or can’t go forward. (In the old days, if found a necessary party that couldn’t be joined, that was the end of the case; today, lawyers work to figure out if there’s a way the case can go forward anyway.)
iv. Hypothetical example of reason behind rule 19(a): D owns a dam. P1 (say, landowners on one bank of the river) says, hey, we need water, open the sluice gates so our irrigation lanes fill, and wins an injunction to get D to do that, so D does. P2, on the other bank, says, hey, we need our water now, and gets an injunction to get D to release water to their lanes, and D says, wait, I can’t, the water all went to P1. Because the two Ps weren’t joined, D now has two contrary injunctions and can’t satisfy both.
v. Finding the Rule 19 problem is an exercise in forward-thinking and examining the risks of the current litigation and how it could lead to contrary decisions. Have to play out the litigation and see how a decision on the merits would affect parties not currently joined, see how and why they might sue over it, and if the results of that second litigation could be a decision at odds with the decision in case 1 such that someone’s rights are infringed (e.g. have to try to obey two contrary injunctions, have to pay more damages than the harm caused because paying full amount to different Ps, etc.)

h. Rule 20(a) – Permissive Joinder of Parties: Parties may join together as Ps, or may be joined as Ds, if they are asserting/having asserted against them the right to relief jointly, severally, or in respect of the claims arising out of the same transaction and occurrence. 
i. Encourages P to join all the potential Ds, even if P doesn’t know which one was actually at fault for the injury – assumes that that sort of thing will get sorted out in the trial. When P does that, however, cross-claims are bound to break out among the Ds. Rule 20 joinder looks utterly permissive, but it’s still subject to in personam jurisdiction and diversity (or other subject-matter jurisdiction) rules; there has to be an independent base of jurisdiction for each D – can’t get supplemental jurisdiction based on Rule 20 alone.
i. Rule 22 – Interpleader: Parties with claims against P may be joined as Ds and required to interplead when their claims are such that P may be exposed to double/multiple liability. 
i. Rule 22 is a way to get around the Rule 19 problem. Insurance companies and banks are often in the position where they’ve got multiple people claiming particular property, and the insurance co./bank is understandably reluctant to divide the property and open itself to the possibility of a later suit by another claimant and the company has to pay again. One way around that is interpleader: company/bank deposits the property with court and invites everyone who thinks they have a claim on the property to come and stake their claim, and case goes forward as in rem or quasi in rem 1. The stakeholder (bank) is suing all the property owners, and it’s basically a diversity in rem; means must satisfy jurisdictional amount, court has to have jurisdiction over everyone, and if any claimant has the same citizenship as any one property owner, case can’t go forward.
ii. There’s also statutory interpleader, in which the stakeholder plays no role after depositing the property with the court. The claimants become the parties. In the statute, Congress provided for nationwide service of process over all claimants, minimum diversity between and among the claimants (as long as one claimant is diverse from any one other, there’s diversity jurisdiction) and a smaller jurisdictional amount. The only time a stakeholder wouldn’t use statutory interpleader is if all the claimants have the same citizenship; in that case, stakeholder can try Rule 22 interpleader or, if the state has interpleader, proceeding in state court.
j. Rule 23(a) – Prerequisites to Class Actions: A party can sue or be sued on behalf of a class only if (1) there are so many class members that joinder is impracticable; (2) there are questions of law or fact common to all members; (3) the claims/defenses of the class reps are typical of those of the class; AND (4) the reps will fairly and adequately protect the class’ interests.
k. Rule 23(b) – Maintaining the Class: Class action can be maintained if it satisfies 23(a) and (1) prosecution by separate members would create risk of inconsistent rulings and thus differing standards/rights for members or separate adjudications would be dispositive of the rights of class members to party to the suit; OR (2) the class is seeking injunctive relief against the opponent toward the class as a whole; OR (3) the court finds the common questions of law/fact predominate over individual claims and class action is the best way to fairly and effectively adjudicate the claims.
III. Case law
a. The test in the 9th Circuit for compulsory counterclaims under Rule 13(a) is whether the essential facts of the various claims are so logically connected that considerations of judicial economy and fairness dictate that all the issues be resolved in one lawsuit. Grumman Systems Support Corp. v. Data General Corp. 125 FRD 160 (ND CA 1988) (p. 848) CA action against DG dismissed w/o prejudice; case against added Ds allowed to go forward subject to motions to stay that action, and GS shall then be free to assert these claims as counterclaims in the MA action. In (MA) case 1, DG sued GS for copyright infringement of computer software; in (CA) case 2, GS sued DG for violation of state anti-trust law, and also joined more Ds. In case 2, DG moved for either dismissal or a stay pending outcome of MA litigation, arguing GS’ claim was a compulsory counterclaim.
b. There is no strict rule for determining what constitutes the same occurrence or series of transactions or occurrences for purposes of Rule 20(a). Furthermore, Rule 20(a) does not require that every question of law or fact in the action be common among the parties; rather, the rule permits party joinder whenever there will be at least one common question of law or fact. Guedry v. Marino 164 FRD 181 (ED LA 1995)  (p. 863) (D’s motion for severance denied after D sued jointly by 7 Ps; D moved for severance, claiming the individual claims arose out of separate bases of fact.)

c. Pragmatic analysis under Rule 19 necessitates critical evaluation of two controlling factors in this case: the inability of the federal district court to finalize the litigation or to effectively adjudicate the rights of all concerned parties, and the availability of adequate relief in the state court system. Broussard v. Columbia Gulf Transmission Co. 398 F.2d 885 (5th Cir. 1968) (p. 877) (Lower court affirmed and joinder of non-diverse P compelled after six co-owners of a property sued Columbia Gulf in federal court over an easement on the property; D moved for dismissal for lack of diversity. P moved to have the single non-diverse P removed from suit; motion granted and then overturned on D’s motion that that P was an indispensable party, and motion to dismiss granted. Ps appealed.)
d. Members of a class not present as parties to the litigation may be bound by the judgment where they are in fact adequately represented by parties who are present, or where they actually participate in the conduct of the litigation in which members of the class are present as parties, or where the interest of the members of the class, some of whom are present as parties, is joint, or where for any other reason the relationship between the parties present and those who are absent is such as legally to entitle the former to stand in judgment for the latter. Hansberry v. Lee 311 US 32 (1940) (p. 899) (State SC reversed after Lee sued Hansberry for violating a race-restriction clause in a land-ownership agreement; D claimed that 1) the minimum-number-of-signatures clause in the agreement wasn’t met and 2) a previous case that said it was doesn’t have preclusion effect because D wasn’t a party. State SC said that previous case was a class action of the landowners, D’s one of the landowners, so D was a party.)
e. Individual notice must be sent to all class members whose names and addresses may be ascertained through reasonable effort; individual notice to identifiable class members is not a discretionary consideration to be waived in a particular case. It is an unambiguous requirement of Rule 23. Eisen v. Carlisle & Jacquelin 417 US 156 (1974) (p. 912) (Judgment for D – trial court overturned, appellate court upheld, and case remanded. Since P maintained he wouldn’t do individual notice if he had to pay for it, and this court said he did, the case was remanded with orders to dismiss the class action. Summary: P sued trading firm on behalf of a huge (millions) class of odd-lot traders; lots of up-and-down in trial court on if case could proceed as a class action or not. Questions in this appeal were if P could dispense with individual notice required under 23c2 and if P could get D to shoulder some of the cost of publication notice.)
f. Confronted with a request for settlement-only class certification, a district court need not inquire whether the case, if tried, would present intractable management problems, but other specifications of the rule –those designed to protect absentees by blocking unwarranted or overbroad class definitions – demand undiluted, even heightened, attention in the settlement context. Amchem Products, Inc. v. Windsor 521 US 591 (1996) (p. 945) (Appellate court confirmed and class not certified after class action came to court with a settlement proposal already in hand when class asked for certification (AKA settlement-only certification); issue is what role settlement plays under Rule 23 when determining class certification.
g. Courts must be mindful that the rule as now composed sets the requirements they are bound to enforce. Federal courts lack authority to substitute for Rule 23’s certification criteria a standard never adopted – that if a settlement is “fair,” then certification is proper. Amchem Products, Inc. v. Windsor 521 US 591 (1996).
h. There is no express or implied requirement in Rule 56 that the moving party support its motion with affidavits or other similar material negating the opponent’s claim. On the contrary, Rule 56(c) which refers to “the affidavits, if any,” suggests the absence of such a requirement. In cases (like this one) where the non-moving party will bear the burden of proof at trail on a dispositive issue, a summary judgment motion may properly be made in reliance solely on the [evidence] on file.  Celotex Corp. v. Catrett 477 US 317 (1986) (p. 689): (Appellate court reversed and case remanded when P, Catrett, sued D over death of her husband from asbestos exposure. D moved for summary judgment, stating P failed to produce evidence of D’s fault. Motion granted and then reversed on appeal, with appellate court saying D didn’t produce evidence negating P’s claims.)
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