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Introduction: The Values of Process

Goldberg v. Kelly 
FACTS: Plaintiff (Kelly) sued the state of NY for terminating welfare benefits without prior hearing. NY state process for terminating benefits happened after approval from superiors and before an in-person evidentiary hearing.

ISSUE: Whether a state that terminates public assistance payments without an evidentiary hearing prior to termination denies the recipient procedural due process in violation of the Due Process Clause of the 14th Amendment.

HOLDING: (Brennan) Yes it is a denial of due process. 

The state must provide an evidentiary hearing before termination of benefits. 

Recipients a must be able to consult with counsel, present evidence orally, and confront and cross-examine adverse witnesses. 

Counsel need not be provided at pre-termination hearing

Decision-maker's conclusion as to a recipient's eligibility must rest solely on the legal rules and evidence adduced at the hearing and must be impartial.

SIGNIFICANCE: Due Process Clause protects right to hearing before deprivation of welfare benefits.

Was Mr. Kelly deprived of life, liberty or property? (from Eskridge hand-out): 
Both the Court and the Litigants focused ONLY on Kelly’s right to property (welfare) and not the right to a minimal condition of life. 

Defendant, Goldberg, did not question that it was a property interest because Goldberg was interested in the system being reformed.  Black’s dissent in Goldberg questions welfare benefits being considered property.

The Bitter with the Sweet argument: If the State creates the entitlement why can the legislature not also condition it on procedures short of due process? 

This wouldn’t be an issue if the court had decided this was a liberty issue.  

The Court, by defining welfare as property, could rule that welfare is not a right because it is a political obligation so it can be taken away as long as the correct process is used.  Due process is a pre-political right.


Political obligation: something the political process can decide to give you.

Pre-political obligation/right: something the political process cannot tamper with- ex. free speech

Dissent (Black): 

Government aid is a privilege, not a right.

Separation of powers – this is too close to legislative policy-making

Anti-domocratic.  The judges do not have enough democratic accountability. 

Judges are not well trained to make policy like this.

Values of extra procedure in Goldberg

Utilitarian - Posner Approach (centers on economic) has been applied in Eldridge and become part of con law.

O’Connor applies this approach to terrorism

Goldberg – Once you hold that gov’t entitlement is property interest, you can throw in utilitarian approach.

Libertarian approach [ala Mill] that individual will be protected.

Brennan is doing utilitarian balancing act, with thumb on the scale in favor of the individual

Dignitary analysis. 

Note: Mrs. G. Article (Lucy White) – can’t assume that an in-person hearing will ensure that individual rights are actually protected – phenomenology of the hearing is not one in which dignity of individual will be protected.

Participatory values
Link to dignitary values

(Michaelmen) idea that losing is more legitimate if you can participate.

Truth – truth is a result of procedural process (think about Olympic medal addition mistake).  Constructed truth from procedure is the real truth.  (Ani’s)

Rule of Law 
(Fuller) Transparency of legal results

we can rely on them (reasonably predictably applied)

objective (applied across the board)
anti-corruption
Mathews v. Eldridge
FACTS:
Eldridge is receiving payments for diabetes, back pain and anxiety.

Receipt is a dynamic process under re-examination – he must continually redemonstrate need

Eldridge must appeal to mixture of state and federal agents.

Eldridge is asking for a matter of Const. requirement that HEW people owe a process that doesn’t terminate benefits until ALJ hearing

Holding (Powell): The procedure outlined does not violate due process clause.

Goldberg v. Kelly as precedent – reasoning is central, even though on the surface it seems to be an opposite holding.

Powell takes Goldberg as standard, and says that inquiry in case will give us a different result in Mathews.
Three factor test (mechanistic method):
Private interest affected

Risk of erroneous deprivation/value of additional procedure for prevention (*** New Factor***)
Government’s interest in keeping costs down

Differentiates situation from Godlberg:

Difference between disability and welfare
people have some liquid assets and income welfare people don’t have.
People can always go onto welfare.
Difference in process

Determination of disability is based on medical evidence (doctors reports, etc.)
Defendant has opportunity to supplement his own file.
Criticism of Matthews

Slights other values of process

dignitary – can dignity be balanced?

participatory – value might not be achieved via judicial review

rule of law – tradition of prior hearings may be ignored?

cost benefit analysis deeply indeterminate

Quanitites are immeasurable

factual questions are key but unanswered

key inquiry is not date but presumption and burden of proof

Utilitarian Balancing

Justice Black again – this is policy, not law.

Comparing Goldberg and Matthews

	
	Goldberg
	Matthews

	View of benefits
	Benefits are tangible property
	“back door” Revival of right/privilege distinction

deference to administrative apparatus

	Balancing
	Implicitly utilitarian w/ presumption of importance of hearing (may be dignitary, participatory, libertarian values present
	More explicitly utilitarian

Burden of proving necessity is now on recipient 

	Assumptions
	State interest in welfare (avoid Malaise)

Importance of personal hearing

Willingness to rock the boat (just a bit)


	State interest in scarcity (more reflective of 70’s econ. Conditions)

Importance of records and expertise (technocratic)

Defference to status quo (empowering administrators)


I. The Right to Counsel – Historical background for Lassiter

a. Powell v. Alabama (1932) – Origin in right to counsel in 1930’s: Scottsborough Boys – guilty verdicts were dropped because of lack of counsel.  Retried and convicted, and returned to USSC ( Court Reversed because African Americans were excluded from juries

Retried again and AL judge through out convictions on appeal because there was no evidence

Betts v. Brady (1942)– No Bright Line Rule, case by case basis

Gideon v. Wainright (1963)– Right to counsel for all criminal proceedings

Miranda (1967) – right to know your right to counsel (1967)

In re Gault (1967)  – right to counsel in procedures for juvenile

1971 – Powell and Scalia joined the court, and other appointed by Nixon were able to form a majority

Gagnon v Scarpelli (1973) – (Powell’s balancing approach) right to counsel in probation revocation cases on a case by case basis (Betts approach) – complex matter may require counsel

Argersinger (1974) – right to counsel in a misdemeanor if defendant is facing incarceration (not Betts approach)

Vitek (1980) – [on the whole supports Stewart] 

Powell concurrence says convict in involuntary transfer to a mental institution (indefinite holding period) must have assistance but no necessarily counsel.

4 said there was a right to counsel, 4 said the case was moot Powell state must give “assistance,” but it might not be an attorney.  

Vitek v. Jones can’t be read for any more than Powell says, possibly even less.

Lassiter (1980) – stingy Betts approach for right to counsel in parental termination hearing
Civil Case, non-punitive, about the interests of the child. 

7th Amendment does not provide counsel for criminal cases.
More like classic civil case than Vitek
II. Lassiter v. Dept. of Social Services

FACTS: Lassiter is incarcerated awaiting trial for murder, and son (William) is already in foster care.  Her other children are with her mother

State initiated procedure to take away parental rights towards William

Lassiter was indigent (state conceded)

Question: Does Ms. Laciter have a right to counsel?

Holding (Stewart):  No. The Court has recognized a Due Process right to counsel only when defendant is threatened with loss of individual liberty (i.e. Imprisonment – Argersinger). Because the Matthews v. Eldridge three-part test will yield different results in particular circumstances, trial courts can decide this on a case by case basis.

NOTE: Possible to write an intelligent rule of law opinion invoking precedent that would preclude right to appointed counsel.  In this respect, Lassiter could be said to be a departure from precedent in a liberal way.

Legal Theory in Lassiter

Rule of law Formalism

Constitution support presumption against cousel in civil cases more emphasis on criminal rigths

Precedent supports 

criminal/civil distinction – (Scott)

Fundamental fairness as base line (Betts)
ad hoc case by case approach (Betts, Gagnon, vitek

Constitutional structure defers to democratic process (Black dissent in Goldberg and Matthews)

Utilitarian/Economic Approach

same criticisms as Matthews
Could also criticize Stewart for taking a middle of the road approach instead of strongly asserting an ideology
Feminist Theory
voices of subordinate groups are unwelcome, no heard in legal proceedings
Sexist idea of walking around as liberty, but not relational freedom
Note ( Court has protected male right not to be a parent (no frorced paternity test) but denied woman’s right to counsel to maintain her parental rights
Decision-makers are  often male/objects are female
a. Note: Argesinger v. Hamlin

FACTS: Plaintiff sentenced to serve 90 days in jail for concealed weapons charge, WITHOUT court appointed attorney

ISSUE: Was this a violation of his due process rights? In what situations is a court appointed attorney required for indigents?

HOLDING: Indigents have a right to a court attorney for ANY criminal charge. Compare holding to Lassiter where she did not have a right to an attorney (Lassiter was a civil case). 

III. The Ideology of Advocacy 

As Defined by William H. Simon The Ideology of Advocacy

Principles of the Ideology of Advocacy:

neutrality: lawyer remains detached from client's ends, ignores the justice of the end sought.

partisanship: lawyer must work aggressively to advance client's ends; unlike partisan principle, the partisan principle is qualified – there is a line that separates the methods a lawyer should or should not use.

procedural justice: legitimacy of a situation resides in the way it was produced, rather than in its intrinsic properties. One acts justly by conforming to the procedure, regardless of the results. 

professionalism: social responsibility for the development and application of certain disciplines (like lawyering) should be delegated to the discipline's practitioners.

The fullest defense of the Ideology of Advocacy rests on Positivist Legal Theory: society is a collection of individuals pursuing their own ends. The legal system is unique because it is independent of personal ends – so lawyer's role is to explain how, and under what circumstances, the state (law) will intervene in his client's life. 

Lassiter introduces the problems with the ideology of advocacy. There is tension between the dual goals of neutrality and partisanship. It raises three critiques of the Ideology of Advocacy:

a. Positivist version of ideology (“hired gun”)
i. Theory: Citizens need neutral/zealous advocate to protect herself against state tyranny (law protects from state of nature, procedure protects from state)

ii. Problem: the process by which attorney represents client compromises client’s autonomy.
iii. Paradox of procedure: procedural protection against state tyranny risks undermining state's substantive goals (and in Lassiter, the third party rights of Lassiter's child, William)

Take Home Point:

Blackmun’s opinion is perfectly in line with ideology of advocacy.

Lassiter decision as a critique of the Ideology of Advocacy.

Purposivist version: 

Theory: Lawyers need to facilitate operation of purposive system,

Attorneys are officers of the Court

They are administrators of the law and its larger social purposes.  

Attorneys as mediators – role of the attorney is to translate the law and its purposes to everyday life 

Problems
this compromises ideology (lawyers are forced into moral judgments)

This is unrealistic – are lawyers trained as social engineers?

Ritualist version:
Theory: Lawyer facilitates public ceremony symbolizing dignity
Problem: lawyers subvert client's dignity, turn process into a game that's hard to admire.
Game Analogy 
Theory
Rationalizes conflicts between substance and procedure

Games have rules, when rules are followed, the outcome is just.

Usefulness

Reduces stress for lawyers over conflicting obligations to public and to client
Most realistic description of American system

Problems:

Dubious because game is arbitrary, appears remote from political activity

could lead to lack of respect for system

“dropouts” ( people not moved to protest against system that has alienated them.

cynicism ( conceals the extent to which the powerful could stop playing the gaem or attempt to alter the rules

Umpireal Model (Frankel’s term)
Theory
Search for truth with 2 attorneys zealously representing their sides and the judge finds the truth

If each side presents all the facts and its best case, the truth will come out.

Problem: This is like “Ivanhoe”

This is very unrealistic – they almost never have equal resources (this isn’t an even match).  Even if they are even, burden of proof is often weighted to one side.

IV. Changing the System – New Models

Kaplan, Civil Procedure- Reflections on the Comparison of Systems, p. 212 (Mats I)


German system of conferences from pleadings through trial:

Pleadings can be modified and submitted in any way without penalty.

The court knows and applies the law without relying on the parties to bring it forward.

 All courts have duty to clarify the cause of action and lead all parties toward full development of their respective positions.

Lawyers are not primary “discoverers.” Court will often see unrehearsed witnesses.

There are few rules excluding relevant evidence.

In appeals, the parties are free to add new information and invoke new legal theories. 

 Judges are career judges appointed based on government exams.

Lawyers are normally paid fixed fees and do not identify with clients as combatants.
Court costs are also fixed.
Ways to structuring parental termination proceedings (Lassiter) - continuum
Formal Adjudication (independent judge, counsel, formal prooftaking)
U.S. Criminal Model
Counsel for D
Jury trial
Hearsay excluded
High burden of proof on state
Civil Law Model
Counsel for D
Panel of judges run case and decide issues
ALJ Model
Counsel for D
Judge is help
Conference w/ less drama of a trial
I. Will this level of formality protect the interests of the child? Foster Parents? What if there’s a psycho judge?

Informal adjudication

Administrative proceedings

Arbitration

Informal proof

Parties have counsel

Retained judge

Civil law Investigative Judge

Mediation/Negoiation

Mediated conversation amongst lassiters, foster parents, state workers

Will models (ii) and (iii) protect the mother’s interests?

Concepts incorporated

Make the procedure less adversarial:  

New informal “witnessing procedures” –Allow Lassiter to tell her own narrative first (lessens feeling of attack)

Evidentiary procedures – make them less formal.

Change the physical set up of court room (round table, etc.)

private meeting in judicial chambers

Have Lassiter with counsel in office, explain proceedings, etc.  Allow her to tell her story.  

Similar to ALJ model (Mathews v. Eldridge) in which judge should help person as well as ask critical questions

No Counsel

The judges will ask questions in first conference and decide on specific issues to be handled at subsequent conferences

Problem: “Psycho-Judge”

2 more points to keep in mind

This is a proceeding to decide whether or not to terminate Lassiter’s rights.  We should not assume that foster parents are at the table – this is not about whether or not they are “better” parents.

Mrs. Lassiter lost because she was unaware of the system (NOT necessarily because the system is inherently flawed)!

PART II: INITIATING PROCESS AND POLITICS OF PARTICIPATION

Pleadings/Complaints and Subject Matter Jurisdiction

I. Legal Regime covering complaints

a. Constitutional – Article III

Sec. 1 ( creates Supreme Court, Congress has option to establish lower courts

Sec. 2 ( Limited Jurisdiction: Defines kinds of cases federal judiciary can hear (not courts of general jurisdiction – not every claim can be heard) “conflict or controversy” 
Requires Congress to pass statutory to create federal trial courts

. 

Under this regime, a court must have

i. Explicit statutory basis for subject matter jurisdiction--§ 1331, § 1332, § 1367

1. Diversity jurisdiction—§ 1332

2. Federal question jurisdiction—§ 1331 and individual federal statutes

a. Mottley (1908)—federal question must appear on face of “well-pleaded” complaint

b. Absent Congress’s clear intention to commit federal statute to exclusive jurisdiction of federal courts, state courts have concurrent jurisdiction over claims based on fed law

3. Supplemental jurisdiction—§ 1367
ii. Subject matter jurisdiction must be pleaded by P and cannot be waived—Mottley
iii. Subject matter jurisdiction is narrowly construed—Mottley, Strawbridge, Erie lineb. Statutory: Congress has adopted 

b. Federal Statutes: Under Art. III, Congress had adopted statutes
i. Defining Limited federal court jurisdiction (§ § 1331, 1332, 1367)

Sometimes with further limits

1. 1332 (a) requirement of $75k amount in controversy

2. §1332(c)(1) idea that corporations can have multiple citizenships

ii. Overriding Court’s narrow construction of subject matter jurisdiction statutes

1. § 1367 (supplemental jurisdiction, 1990)—response to Court’s decision in Finley (1989)
iii. narrowing places where a lawsuit can be filed: 

1. Venue statute--§ 1391​

c. Federal Rules of Civil Procedure (promulgated by S.Ct. pursuant to 28 USC § 2074)

i. Notice—Rule 8-9, Mullane
1. Relaxed pleading requirements

ii. Technical requirements—Rs. 10, 8, 11 and local rules authorized by R. 83

iii. Duty of honesty—R.11

II. Cases
a. Strawbridge v. Curtiss (1806) (
i. Facts: Appeal from Circuit Court of Mass., which dismissed complainants’ bill in chancery for lack of jurisdiction.  Complainants were from Mass; Ds were from Mass except for Curtiss, citizen of Vermont, upon whom subpoena was served.

ii. Holding (Marshall opinion): Interprets diversity statute, NOT Constitution, to require complete diversity.
iii. Reasoning: fear of local bias, reduced workload for federal courts
b. Louisville & Nashville Railroad Co v. Mottley (1908) (Railroad Vouchers)

i. Facts: In 1871, Mr.and Mrs. Mottley signed contract with railroad, agreeing to waive claims for damages resulting from accident in exchange for free train tickets for the rest of their lives.  The railroad stopped performing in 1907, based on 1906 Congressional act that forbids giving of free passes or free transportation.  Ps asserted that Act did not relate to this situation, and if it did, it violates 5th Amendment Due Process (anticipating a federal question defense).  Ps won in Circuit Court, and Ds appealed.
ii. Holding: Supreme Court holds that there was no ground for jurisdiction.  A case “arising under” federal law must appear on the face of P’s “well-pleaded complaint,” not in anticipated defenses to claims, even if federal law is likely to be determinative of controversy.  A “well completed complaint” would not have alleged such a defense and made an snwer to it before the railroad had a chance to answer.

iii. Reasoning: possible fear of overwhelming workload for federal courts and federalization of local law
c. Finley v. U.S. (1989) (Plane Crash)
i. Facts: Mrs. Finley brough this suit against United States under Fedreal tort Claims Act (which grants federal courts exclusive jurisdiction over claims against US) after her husband and two sons were killed when their plane struck power lines on approach to city-run airport in San Diego (claimed FAA was negligent in runway lights and air traffic control)
She was later allowed to add state tort law claims against city, utility company.  Court of Appeals reversed district court’s grant of inclusion of additional parites.
ii. Holding: In order to obtain pendant party jurisdiction relevant jurisdiction statute must expressly confer such jurisdiction

iii. Reasoning: Statute should be read narrowly.  “claims against the United States” means US and nobody else.
iv. §1367 was a legislative response to Finley
III. Rules ( FRCP 7-11

a. Rule 7(a) Pleadings:

i. Complaint and answer

ii. Reply to counterclaim

iii. Cross claim and Answer to cross claim

iv. Third party complaint and third party answer

v. No other pleading allowed, except atht court may order reply to an answer or a third-party answer

b. Rule 8: General Rules of Pleading

i. (a) Claims for relief: 


1. (1) short and plain statement of SMJ

2. (2) short and plain statement of claim

3. (3) demand for judgment for relief

ii. (b) Defenses:

admit, deny, or “without knowledge or information sufficient to form a belief as to truth of averment” (effect of denial); can admit and deny in part but must be specific

iii. (c) Affirmative Defenses: ex. contrib. negligence, res judicata, statute of frauds, statute of limitations

iv. (d) Failure to Deny: in responsive pleading, averments are admitted when not denied

v. (e) Concise; Consistent:

1. (1) simple pleadings, no technical forms

2. (2) Can state 2 or more alternate claims or defenses, regardless of consistency

c. Rule 9: Pleading Special Matters
i. (a) Capacity – not necessary to aver capacity, except to the extent required to prove jjurisdiction.  Issues of capacity (or legal existence) must be averred by specific negative averment.

ii. (b) Averments of fraud or mistake shall be stated with particularity; malice/intent/knowledge—generally

iii. (c) Denial of performance or occurrence shall be made specifically and with particularity

iv. (g) Special damages—ex. miscarriage in car accident, as opposed to broken bones—with particularity

d. Rule 10: Form of Pleadings
i. (a) Caption, includes: name of court, title of action (names of parties), file number and designation (Rule 7(a)) 

ii. (b) Numbered paragraphs; separate counts

e. Rule 11: Signing; Representations to Court; Sanctions
i. (a) attorney must sign

ii. (b) Attorney certifies:


1. (1) pleading is not to harass or delay

2. (2) nonfrivolous argument 

3. (3) allegations have or are likely to have evidentiary support

4. (4) denials are based on evidence or legitimate lack of information or belief

iii. (c) Sanctions may include directives, order to pay court, order to pay attorneys’ fees and expenses.  They can be initiated by motion or by court’s directive 

1. (c)(2) has limitation on sanctions

IV. Statutes (Title 28 USC)
a. § 1331: Federal question (see Mottley (1908) for interpretation of “arising under”) --district courts have original jurisdiction of all civil actions “arising under” Const, fed laws, or treaties
b. § 1332: Diversity; amount in controversy; costs (see Strawbridge (1806)—must be complete diversity)

i. (a) matter in controversy must exceed $75,000 AND diversity of citizenship between parties

1. citizens of different states

2. citizens of a state and foreigners

3. citizens of different states and I which foreigners are addition parties

4. foreign state sues citizen of a state

Alien permanent residents are deemed cicitzne of state in which they are domiciled

ii. (c) 

1. corporation is citizen of place of incorporation and principal place of business, except for insurers (also a citizen of State where insured is citizen)

2. legal representative or an estate, infant or incompetent is deemed only a resident of same state as decedent, infant of incompetent

iii. (d) State includes territories, DC and Pureto Rico

c. § 1367: Supplemental jurisdiction
i. (a) district courts have supplemental jurisdiction over claims so related to claims in action within original jurisdiction that they form part of “the same case or controversy” (includes joinder and intervention)

ii. (b) However, NO supplemental jurisdiction of claims by plaintiffs, by persons proposed to be jointed as plaintiffs, or seeking to intervene as plaintiffs under that ruin diversity under § 1332

(Implicit that claims by third party plaintiffs, or third party defendants don’t need to meet diversity)

iii. (c) District may decline to exercise supplemental jurisdiction in certain cases.

d. § 1391: Venue
i. (a) Diversity actions may be brought in:


1. (1) judicial district where any D resides (if all defendants reside in same state)

2. (2) district where substantial part of events/omissions occurred; or substantial amount of property is situated

3. (3) where any D is subject to personal jurisdiction, if no other district possible
ii. (b) for non-diversity actions:
same as above, except that (3) reads judicial district in which any defendant may be found (not necessarily PJ)

iii. (c) Corporation shall be deemed to reside in any district where it is subject to personal jurisdiction.  In a state w/ multiple districts, it resides in any district w/in state in which its contacts would be sufficient to est. PJ.
iv. (d) an alien may be sued in any district
v. (e) action in which defendant is an officer or employee of the US gov’t acting in capacity can be brought
1. a defendant in the action resides
2. a substantial part of events or property is situated
3. plaintiff resides if n real property is involved
vi. (f) action against a foreign state may be brough
1. where events/property are located
2. in which vessel or cargo of a foreign state is situated  (1605(b) claim)
3. wher agency or instrumentality is licensed to do business or is doing business (1603(b) claim)
4. DC if action is brough against foreign state
vii. (g) for 1369 claim (mass tort class action), may be brough in any district in which defendant resides or in which substantial part of the accident took place
V. Choice of Forum Considerations:
a. P’s Convenience—or inconvenience to D

b. Values and bias—recall that federal courts are still likely to be in P’s home state

c. Procedural advantages—American discovery and jury trials perceived as pro-plaintiff by foreigners

Choice of Law in Federal Court (Erie)
I. Choice of Law

a. Classical approach “vested rights theory”
i. Lex Loci contractus (contracts)

ii. Lex Loci Delicti (Torts)

iii. Lex Land (Property)

iv. Lex Fori – for procedural matters you follow the law of forum

b. Reasons why states would not always apply their own law

i. Predictability - If a state simply applies its own law, the outcome could differ by where the suit is brought.  Law is supposed to provide predictability
ii. Comity - Y does not want to have the reputation as a grabby jurisdiction that always applies its own laws.  Expects reciprocity – other jurisdictions should give credence to our rules of law
c. Balancing approach – balances different factors

i. State interest in protecting its lands, citizens

ii. Interaction of parties

d. Legal regime

i. Constitution—Art III, 10th Amendment

ii.  Rules of Decision Act--Section 34 of Judiciary Act of 1789 (28 U.S.C. § 1652)

1. “ The laws of the several states, except where the Const or treaties of the US or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the US, in cases where they apply.”

2. Questons:

a. Do judicial decisions count as “laws”?

b. does procedure count as “rules of decision”?  

c. what is meant by “laws of the several states”?

II. Timeline:

a. 1789: Judiciary Act § 34—Rules Decision Act

i. “Laws of the several states, except where the constitution or treaties of the USA or acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the court of the USA in cases where they apply.”

b. 1842: Swift v. Tyson: Story interpreted “laws of several states” NOT to include judicial decisions

c. 1893: B&O RR v. Baugh—Swift includes state tort law

d. 1910: Kuhn v. Fairmont Coal—Swift includes property claims

e. 1928: Taxicab—Holmes dissent: Swift is jurisprudentially outdated and unconstitutional. Usurpation. Legal progressives bemoaned Swift regime as pro-corporate—individual litigants disadvantaged.

III. Swift v. Tyson, 1842

a. Facts: Tyson (citizen of NY) signed bill of exchange (mortgage) for some land. Sellers assigned note to to Swift (citizen of ME) in satisfaction of prior debt, but sellers did not in fact own the land.  Tyson refused to pay Swift when note came due, and Swift filed diversity suit in NY.  Tyson claimed that under NY law, Swift was not “bona fide” purchaser of note because he took note in satisfaction of pre-existing debt, not for new consideration.

b. Holding: (Story, J.).  NY judicial decisions on meaning of “bona fide purchaser” were not binding on federal courts because common-law decisions by state courts did not constitute “laws” under Rules of Decision Act.

c. Reasoning: 

i. Federal common law would lead to formal and functional unity, free from state judges’ local bias. 

ii. Interprets Rules of Decision Act as limited to positive law: 

1. (1) local statutes (which have legitimacy of democratically elected legislature) and 

2. (2) “long-established local customs having the force of laws.”  

3. While state judicial opinions construing statutes are binding on federal courts, judicial decisions dealing with general principles of law are not.  State courts’ common-law interpretations are “only evidence of what the laws are, and are not, of themselves, laws.”

d. Eskridge: Story’s interpretation of “laws of the several states” is counterintuitive, as the language of the Rules of Decision Act seems to go against the uniformity Story is trying to impose.

e. Shifts Motivating Erie:
i. rise of legal positivism - became more difficult to reconcile Swift’s holding (based on idea that common law exists without any “law-making” by state) with the new idea that common law adjudication was simply judge-made state law

ii. More interstate mobility, corporations(more diversity cases

iii. Rise of regulatory state, at both state and national level (New Deal)

iv. Legislation > common law

IV. Erie v. Tompkins (1938)

a. FACTS: Harry Tompkins injured by train. Lost one arm. Counsel brings suit in SDNY in order to have more favorable location for plaintiff, also so that law would be most favorable to them. (Federal law was favorable as compared to PA state law, and NY would defer to PA.) District court applied “general law,” and Tompkins wins judgment of $30k in district court and on appeal. Reversed at Supreme Court. 

b. Question: Is a federal court with diversity jurisdiction required to apply a state staute of limitations?

c. Holding: (Brandies) No ( overturns Swift Doctrine (despite not being asked to by either side) 

i. Odd reading of statutory text of Rules Decision Act—“laws” seems to mean more than statutes (RDA uses “Acts” for statutes), but no reason for “laws” to mean “rights to things having a permanent locality” and not contract rights via common law.

ii. Inconsistent with legislative intent—Warren deduction from Ellsworth Draft

iii. Mischievous results—has not achieved its purpose of national uniformity b/c of its uncertainties—introduces grave discrimination forum shopping. Court troubled by inconsistent regulation of “primary conduct” within a single state.

iv. Still can’t overrule Swift decision b/c of stare decisis…BUT

Swift Reading of § 34 is unconstitutional:
1. The federal government is limited in what laws it can make. 

2. Separation of powers (Black’s point in Goldberg)—courts should interpret law, not make it.  Swift makes courts like a legislative body

d. NOTE: Swift has an old idea of law—that judicial interpretations are somehow not law. Then what are judges saying, exactly? Swift is an idea of platonic law up in the sky that doesn’t really exist. 

V. York v. Guarantee Trust (1945) (outcome determinative standard)
a. Facts: Diversity suit for breach of duty against bank serving as trustee for holders of some commercial paper.  Would have been dismissed in NY state court under statute of limitations.  Ps argued that federal court should apply federal “procedure”—equitable doctrine of laches (claim in equity would not be dismissed unless D had been unfairly prejudiced by P’s delay in bringing suit).
b. Question is narrow: was the lawsuit brought too late? This is an equity action brought in federal court for diversity, based on state law of fiduciary responsibility. 

i. Second circuit held they would follow federal standard of laches—will hear the case unless the delay will have harmed the defendant. Did not in this case, so heard the case. 

ii. How could 2nd Circuit do this after Erie? 

1. Laid out a difference between substance and procedure—Congress can dictate federal court procedure, while you still follow state substantive law. 

a. Is statute of limitations procedural?

b. How do you separate procedural from substance? 

2.  longstanding federal judicial tradition to provide equitable rules—laches could be considered one

3. the RDA as it was originally enacted and as it read in 1945 applied only to trials of common law. By its terms it did not apply to proceedings in equity—this is a proceeding in equity. Not clear that Erie even applies here. 

c. Holding:
i. The test is NOT a simple “substance vs. procedure” test.

ii. Test is “would the application of another federal rule substantially affect the outcome?”

iii. Basis for the test: Erie. Twin goals are “forum shopping and inequality of justice.”

1. If a rule is substantially determinative, it will generate forum shopping (what Erie was aiming to reduce).

d. Criticism: there are ambiguities to this test.  Is the standard ex ante or ex post outcome determinative?

i. Ex ante ( At the beginning of a lawsuit, time frame should not determine where to sue (assuming that plaintiff comes in early).

ii. Ex post (  Possible that Frankfurter thought: Plaintiff might not appear in an office until too late  

VI. Byrd v. Blue Ridge (1958)

a. FACTS: South Carolina Rule ( Employees who qualifiy for Workers Comp do not have rights to sue.  Byrd sues Blue ridge, and they claim he was a “statutory employee.” SC rule says that suit needs to be heard by a judge. Federal Rule would have trial heard by a jury.

b. Question: Should state procedural rules that are potentially outcome-determinative always be applied by federal courts?  Does the SC rule requiring a judge apply here?
c. Arguments in favor of applying state law:

i. Precedent of following state law

1.  Klaxon ( For Erie purposes, judges should apply state choice of law rules.

2. York (  (see above) substantially determinate factors controlled by state 

3. Ragan ( Suit filed before statutory period was up, but it was not served until afterwards (p. 480) (Federal Rules say suit starts at filing, but state rules say starts at service).  Federal Court must hold to the local rules.

ii. Application of Erie as determined by York:

1. Forum shopping & Inequitable distribution of justice

2. Opportunity for jury trial in federal court will lead to vertical forum shopping (“bleeding”), and perhaps to inequitable distribution of the law.

iii. Bleeding federalism problem undermines autonomy of state courts.

iv. remedy here is bound up in the substantive right as in York.

d. Holding: apply federal rule (jury)

i. Not Outcome Determinative: Not certain that a jury trial would affect result/outcome as in York. 

ii. 7TH Amendment Consideration: Right to a jury trial is a countervailing concern to bleeding federalism (S&S p. 483).  Erie is trumped by the other concerns of a constitutional magnitutde.

iii. There is no principle concern behind the SC requirement of a judge (S&S p. 482).

iv. [unspoken political factor: ruling the other way would imply that juries didn’t always follow the law.  Presumption must be that juries and judges would come to the same conclusions.]

VII. Hanna v. Plumber (1965)

a. pivotal case, 

i. York is a bizarre turn in the Erie line of cases and courts still struggle with outcome determinative approach for 20 years.

ii. neither Erie nor Byrd had to confront what to do when FRCP conflict with a substantive state law

iii. Harlan’s concurrence is a more sophisticated way to understand federalism types of arguments. 

b. FACTS: Hannah filed tort claim against an estate in federal court.  Hannah followed federal rules of service (leaving copies with Plumer’s wife).  MA statute required service to defendant in person
c. Question: Does the Federal Rule of Civil Procedure trump a state law/rule that is in conflict?

d. Lower Court Opinion: 2nd Circuit agrees with Plumer defense as a matter of Erie Doctrine.  

i. It’s outcome determinative under York and Byrd

ii. Seemingly have precedent on point in Ragan (Harlan thinks it was wrongly decided)

iii. Purpose of MA statute is substantive interest—want executors to know when they can tie up the estate versus when claims can still be brought against it. 

iv. Rules Enabling Act—2 qualifications for a rule to be within authorization of Rules Enabling Act:

1. The item has to be a “general rule of practice and procedure”

2. It can’t abridge a substantive right. 

e. Holding (Warren): If there’s a direct collision between a state law and a FRCP in a federal diversity action, apply the FRCP. 

Not outcome determinative under twin aims of Erie (preventing forum shopping and equitable administration of law)

i. In a normal case they’ll have plenty of time to satisfy the state service rule, won’t be an issue.

f. Harlan’s concurrence: ex ante approach to twin aims of Erie
i. The state and local governments should be the primary regulators of human conduct. 

ii. We have to look and see how much applying federal law here will be a substantial re-regulation of conduct..

iii. Answer: this just won’t lead to bleeding/forum shopping—don’t need to be concerned about it.
g. Eskridge: Court says there is a lot of overlap between substance and procedure. Anything within Procedure or twilight zone falls within the federal power (let Congress do what they need), and federal rule trumps the state.

V. Stewart v. Ricoh (1988)

a. Facts: Corporate contract dispute – has a forum selection clause. 

i. Federal policy makes forum selection clause important de facto.

1. 28 USC § 1404(a) – district court may transfer any civil action to any other district or division where it might have been brought.

2. Presence of the clause will be a signficant factor that figures centrally into the district court’s calculus

ii. Alabama law throws out the clause.
Question: Does a federal rule prevail when it directly conflicts with state law?

Holding: Yes. 

There is a constitutional federal rule/statute on point.  1404(a)—says look at “convenience of the parties and witnesses, in the interest of justice.” This is broad enough to include consideration of the parties’ agreement.

The statute is constitutional

Dissent: 1404 asks you to look ahead to present, not past agreements. Tells you to be stingy reading federal law—think about possible Erie implications. 

Holding as a series of bilateral Questions:
Question One would creation of separate federal policy have outcome determinative effect, bleeding cases into federal court?

If YES (majority)—Rules Decision Act requires federal courts to apply state law (Erie) UNLESS there are affirmative countervailing considerations. 

If No (dissent) – must ask whether creation of a separate federal policy would have an ex ante outcome-determinative effect bleeding cases into federal court? (SCALIA says it would, so courts have to apply state law

Kennedy concurrence: “affirmative countervailing considerations require uniform federal policy

Question Two: Does the US statute/rule represent a valid exercise of congress’s constitutional authority?

Majority says yes (this is easy here)—so apply the federal statute.

VI. Gasperini v. Center for Humanities (1996)

FACTS: 
i. Center for Humanities loses Gasperini’s slides. Jury verdict of 450K. 

ii. Defendant asked District Court to review jury’s verdict and direct new trial (rule 59—tells district judges when they can grant a new trial) unless plaintiff agreed to remit a certain amount. Federal Standard of review is “shocked the conscience of the court.”    

iii. New York Standard is “deviates materially from what would be reasonable compensation.”  According to NY law, Appeals Court should do de novo rule to determine if trial court over-used discretion.

Federal statndard is “shocks the consciousness of the court

District Court denied new trial motion

Second Circuit used NY State law and overturned Rule 59 motion.

Question: Can state statute governing reexamination of jury awards be given effect by federal appellate court without violating Seventh Amendment?
Holding:
Is there a US statute or rule covering the point in dispute?

According to Ginsburg et al: Yes—seventh amendment says that no fact tried by a jury shall be otherwise reexamined in any other court, except for the rules of the common law.

Interpret Rule 59 narrowly

According to Scalia: seventh amendment ought to make us nervous about the NY standard of allowing de novo review by appellate division.

Rule 59 ( only allows new trial s for reasons that new trials have been granted previously in actions at law in federal court previously.

Ginsburg—does a pirouette—says that appellate court does not have to follow state law (VII Amendment, Rule 59), but district court does. 

Eskridge’s Three issue analysis:

Application of Erie and York – forum shopping/bleeding

Ginsberg ( Application of less strict standard of review will cause Plaintiffs to flow into federal court

Scalia: Outcome determinative is not the exclusive erie focus.  The test are not so different.  Only allowing district courts (not appeals courts) to use the test leaves most forum shopping in place.

Eskridge: Ginsburg wins this point

Seventh Amendment – “No fact shall be re-examined, other than according to the rules of common law”

Ginsburg 

Rules of common law do allow judges to review verdicts for excessiveness (confirmed by early federal practice)

But this power to review facts de novo only falls to trial courts

Compromise: NY standard applies to district courts, but not to appeals courts

Scalia: Materially deviates standard cannot be sued because it is inconsistent with Amend VII re-examination clause.  “Rules of common law” means shocks the consciousness (in 1791 when amendment was passed)
Eskridge: O’Connor is smart but wrong -  review of jury verdicts by appeals courts is only to ensure no violation of DPC (“shocks the consciousness”)
Rule 59 – New trial may be granted “for any of the reasons for which rehearing shave heretofore been granted in suites in equity in the courts of the United States.”

Ginsberg ( Interpret it narrowly.  Rules enabling Act warns us againsg braod interpretation lest is abridge substantive rights

Scalia ( Rule 59 directly covers power of district court to review jury verdict: limits this to what’s been done before

Eskridge: Agrees with Scalia.  Read rule 59 broadly to reflect Amend VII concerns: No innovation for standards of reviewing jury verdicts.

Summons and Complaints

Aside: Federalism and Res Judicata

Res Judicata ( State Courts and federal courts must recognize rulings of other state courts involving a matter.

i.e. if A wins against B in State X:

A cannot sue B for related claim in state X

A cannot sue B for related claim in State Y (Full faith and credit)

Erie says A cannot sue B in federal court

Semtek points to an exception ( A sues B in federal Court sitting in Sate X and loses because of statute of limitations:

A might bring suit in sate another state if and only if:

state has more liberal stat. of limitations

State X does not treat statute of limitations judgment as preclusive of all other claims.

Rule 4 – Summons and service of complaints

4(a) Form: signed by clerk, bear seal of court, name and addres of P’s attorney, time within which the D must appear to defend

4(b) Summons is issued by clerk and signed, copy for each defendant

4(c) 

summons served to each defendant with copy of complaint 

Can be served by anyone over 18 who is not a party

Note: 4(m) must serve within 120 days of filing.  Otherwise, court can:

dismiss action w/o prejudice

order service w/in specified time (can extend time for service if P shows good cause)

4(d) Waiver – most important
(1) waiver of service does not waive objection to  venue or jurisdiction

(2) Mail defendant complaint with Waiver form w/ copy of complaint

(F) Defendant has 30 days from date on which request is sent to return)

If Defendant files waiver form with court no need for “service”

4(d)(2)(G) If defendant fails to reply to request for waiver for no good reason, court can make D pay costs

4(d)(3) – no required to answer complaint until 60 days after date on which waiver request was sent.

Service

Either in accordance with state law 4(e)(1), or 4(h)(1) in the case of corporations
Or personal delivery (includes leaving at someone’s house) – 4(e)(2) [Hanna v. Plumber]
Special rules for special defendants:

4(f) foreign defendants

4(g) incompetents

4(i) U.S. and federal defendants

4(j) states as defendants

Mullane v. Central Hannover Bank (1950)
FACTS:

NY law required periodic accounting of a trust

Judgment of accounting would preclude any other claims

Notice of accounting was given in newspaper.

Due process complaint ( people were not being given adequate notice

QUESTION:

Does publication in a newspaper give adequate notice to the beneficiaries under the Due Process Clause?

Supreme court Ruling:

Overturn the NY system of notification on due process grounds:

There is state deprivation of property

Beneficiaries lose right to sue 

State action deriving person of property must include notice:

“Right to be heard” means reasonable opportunity to object

Bank must mail services to beneficiaries (or at least to addresses they had)

Publication is OK for contingent beneficiaries

Significance:

Grandfather case for Goldberg and Matthews

Advent of the balancing test: 

State interest in practicality vs. individual interest in notice 

Who Can Bring a Lawsuit? The Mix Between Public and Private Enforcement
I. Standing – Allen v. Wright (1984)
Article III of the Constitution allows federal courts to judge “cases and controversies”
Three concrete requirements:
Actual injury committed against plaintiff
Traceable to defendant
Relief is likely to follow from the judgment
Allen v. Wright

FACTS:
IRS law denying federal tax exemptions to private schools who practiced segregation
IRS accepted institutional representations at face value (questionnaires), and did not further investigate segregation
Parents brought class action suit against IRS
QUESTION: Did the parents have standing to sue the IRS?

Holding: Parents do not have standing to bring either 1 or 2 above.  In the first case, there is no judicially cognizable injury.  In the second case, the injury alleged is not fairly traceable to goernment conduct being challenged.
Reasoning: (1) Since the parents did not apply for children’s admission to discriminatory private schools, there is only an “abstract stigmatic injury.”  By extension, this injury would extend nationwide to all members of racial group, and litigation would flood the federal courts.  (2) Line of causation between alleged injury and government conduct is too attenuated and speculative.  (3) Separation of powers: the legislature, not the federal courts, is the proper forum to press general complaints about Executive action.
Three arguments in favor of standing requirement:

Separation of Powers Arguments:
If we don’t treat cases and controversies narrowly, judicial branch may begin to overtake function of executive branch.

Regulation by legislature: 

changing the statute

denying appropriations

Regulation by executive:

Art. 2 – It is specifically the task of the executive to enforce the laws.

Could pressure the president or other elected officials.

Over-enforcement:

The executive will actually be right in a lot (if not most) of these cases.
Interest groups don’t care whether or not the government is correct.
This could lead to interest group “harassment” of the government, warping enforcement parameters
Language of the Constitution itself:

“Cases” and “Controversies” connote “Adversaries.”  

Ideology of Advocacy ( adversarial model

Relates to Separation of Powers (Art III, Sect. 1):  Federal Courts have “judicial power” (look at what this power has traditionally been – court of equity required that party had been aggrieved).

Additional arguments for standing criteria:

Prudential Standing: it would not be an Article III violation for the court to entertain a case, but as a matter of pragmatic self limitation, the court will not hear a complaint in which the complaining class is not in the “zone of interest” the statute (or constitution) was meant to protect.  This allows a lot of screening on behalf of the court to boot plaintiffs out of court.

Alternative argument: “Picky Judiciary”

No standing req will allow for an infinite number of cases to be brought (policy argument).

Limited judicial resources require some limitations on bringing claims before courts.

The Supreme Court should not be “gobbling up” cases.

Alternative Argument: limited executive resources

Policy argument ( too expensive to defend against everyone.

Our system tolerates illegal actions of the executive if they don’t hurt anybody.

Rejection of prosecution arguments:

Economic: theories about effect of taking away IRS funding are speculative

Stigma: This is grounds for lawsuit, but there needs to be a specific case brought, e.g. must apply to school and be rejected.

Screening mechanisms 
The legal Process keeps most Americans out of (federal) Court:

3 models that requires us to go through officials:

Criminal prosecution ( police and prosecutors

Regulatory model ( regulatory agency (civil claims)

“Goldberg” model ( must go through administrative proceeding before adjudication in court

Article III may bar federal courts from hearing claims:

§1 Federal Courts only have Judicial power 

§2 Only case or controversies

See standing requirements

Attorneys as screens – You have to have counsel, so you need to get an attorney who will take the case

Rule 11 – no frivolous cases

Cost-Benefit ( may not take cases that don’t pay (Alyeska)

Other costs of litigation (filing, administrative fees) (Kras)
I. Financing Litigation and Shifting Costs

I. Galanter Thesis

Repeat Players battle “One timers” – who has access to better resources?

Complex relationship between substance and procedure: 

substantive rules products of procedural advantages

substantive reforms can be nullified by procedural roadblocks

Procedural advantages more important that substantive rules

adjudication as part of interest group mobilization

Reform ideas:

Organize One Shotters  (NAACP, ACLU, Sierra Club)

Fee-shifting in Public Interest cases, see 28 USC §§ 1988, 2412 (Alyeska)

Lawyer availability – repeat players in class actions

II. Alyeska Pipeline vs. Wilderness Society (1975)
FACTS:

Wilderness Society brought action to prevent Alyeska from building pipeline in Alaska

Congress amended Mineral Leasing Act to make pipeline construction legal

Wilderness Society asked for grant of attorneys fees claimed to be “private attorney general” exception to American Rule

Holding: No attorneys fees for Wilderness Society.

Court did not want to legislate when fees could be awareded.  Scheme had been enacted by Congress; it was their prerogative to change it.

American rule has 3 exceptions:

Common Fund Exception
Disobedience of a court order

Acting in “bad faith”

Court held Common fund exceptions are different

Common fund: Court will award legal fees  to a side who is representing a general desire of the people.

Justice argues slippery slope – could destroy American Rule completely

Marshall dissent( Under common fund precedent, this case seems odd because the only person who didn’t benefit from ruling is Alyeska.  Marshall did a cost-benefit analysis and argued that Alyeska could more effectively spread out costs to consumers, inverstors, etc.  It would be unjust enrichment for Alyeska not to pay back enrichment costs.

Significance – subsequent legislation in Title 28

§ 1988 – fee shifting in civil rights cases against states
§ 2412 - Congress amended this so that now US gov’t can have fees shifted against it, unless its position is substantially justified.
PART III: Strategic Interaction in the Course of Litigation

II. Strategic Interactions – Preliminary Injunctions & TRO’s

Context
Steps already taken

Choice of venue

choice of law

filing

service of complaint (federal)

Attempts for initial advantages

Preliminary relief, R. 12, 64-65

Discovery, R 26-37

Summary Judgment, R 56

Strategic behavior

internalize client’s goals

anticipate opponent’s moves

predict judge’s limits/rulings

Why seek a preliminary action?

Preserve the possibility of efficacious relief.

Without immediate relief, the controversy will be nugatory – “I need to get the stove back now.”  “The baby seals will be all gone by the time the case is over.”

Fact of life: Winning the injunction is winning the case.

In many cases, if you get the injunction, you win immediately.

For example ( If Joneil had won the preliminary injunction, that would have been it – they would have gotten what they want.  Defendant would have settled immediately.

They lost, and they left it alone.

history
Procedural Revolution (1969-72) -Aggressive deployment of PDP precedents to protect ordinary Americans by Brennan, Marshall, Stewart, and Douglas
· 1969  Sniadach – violation PDP for gov’t to garnish wages ex parte.

· 1970 Goldberg – requires a hearing before termination of welfare beneftis

· 1971  Bodie – government must waive fees for indigent couples seeking divorce – cannot be too poor to get divorced.

Bell – Prior hearing must precede suspension of driver’s license.

· 1972 Fuentes (only 4:3) – Strikes down state rules for pre-trial attachment.

Roth & Perry – State employees owed PDP before firing/discipline

· 1974 – Argersinger – right to counsel in criminal cases

Common Thread ( Entitled to notice and right to be heard before deprivation (Stewart)

Containment (1973-76) -Powel Rehnquist shift court to make differential balance Approach (Matthews v. Eldridge line – “triumph of Posner”).

previous jurisprudential theories are “massaged” and ameliorated by balancing approach and Posnerian perspective.

NOT a counter revolution ( a limiting of prev. rulings

· 1973 Kras –  You can be too poor to go bankrupt

Arnett – Federal Employee can be terminated with post-hearing

· 1974 Mitchell – narrows Fuentes
· 1975 Matthews – narrows Goldberg
Dichem – Reconciles Fuentes and Mitchell (implicitly follows Matthews test).

Rulings later followed in Connecticut v. Doehr, 501 U.S. 1 (1991)

III. Rule 64 – Seizure of Person or Property

Pre-judgement Attachment ( Order before judgment issue by the court seizing property (usually property held by defendant)

Different terminology in different states: Replevin (PA), Sequestration (LA), Arrest, Attachment, etc.

Garnishment ( Somewhat different; and order to a 3rd party (bank) to freeze assets of the defendant.  

Does NOT set forth a uniform Federal Rule for when a clerk can issue pre-judgment attachment (refer to state law)

main issues are due process – seizure of property without proper notice/process

Balance of property interests

consumers have property interst

creditor property interests (against depreciation)

procedural safeguards in question:

pre-attachment hearing

issuance of order by a clerk or judge 

posting bonds

allowing consumer to post bond for return of product

seizing party must post bond (in the DC rules for attachment – Fuentes, mats II 319)

hearing pre-attachment or post attachment.

Fuentes line of cases

Fuentes v. Shevin (1972)
Facts: Fuentes purchased a gas stove and stereo from Firestone on an installment plan valued at $600.  After a year of making payments, Fuentes refused to make remaining payments because of dispute with Firestone over the service agreement.  Firestone, complying with Florida and Pennsylvania statutes, obtained a writ of replevin ex parte and seized the goods from Fuentes’ home without giving her notice. Fuentes sued for declaratory and injunctive relief.

Holding: Due process requires notice and opportunity for a  hearing prior to attachment of property.  Postponing notice and opportunity for a hearing justified only in extraordinary situations (ex: to meet needs for national war effort, public health). 
Significance: Raised standard for issuing prejudgment attachments to requiring notice and opportunity for a hearing (mirrors Goldberg). 

Mitchell (1974)
Facts: Grant sold Mitchell a stove, stereo, and other household goods.  When Mitchell failed to pay, Grant obtained an order of sequestration based on his “vendor’s lien” to seize the goods before Mitchell could transfer ownership.  Mitchell attacked the constitutionality of the sequestration. 
Holding: Upheld Louisiana statute allowing issuance of sequestration without a pre-attachment hearing as long as the petition for sequestration was accompanied by an affidavit showing probable success and exigent circumstances, a bond, approval by a judge, and the opportunity for a prompt post deprivation hearing.  Court relied on need to protect both the buyer and the seller.
Significance: Conflicts significantly with Fuentes holding requiring notice and pre-attachment hearing.


Di-Chem (1975)
Facts:  Di-Chem sued North Georgia Finishing, Inc. for a debt of over $50,000.  At the same time, Di-Chem filed a petition for garnishment that was granted and upheld by the Georgia Supreme Court.  The garnishment petition was accompanied by an affidavit, along with a bond to protect the defendant, with a court clerk as required by Georgia law.  North Georgia Finishing challenged the constitutionality of the garnishment despite its ability to dissolve the garnishment by filing a bond as well.  
Holding: Struck down Georgia statute because it did not meet the Fuentes requirements and did not follow Mitchell because it did not meet the requirements:

filing a substantive affidavit with a judge

opportunity for an immediate hearing after the seizure, 

lacked dissolution of the writ upon lack of evidence from the creditor.

The Court found a probability of irreparable injury that triggered 14th Amendment protection. 


Court is divided over ex parte seizures from default payments

Majority (STEWART)  - Presumption of right to be heard.  Ex parte seizures in exceptional cases (public health hazards).  State’s involvement should be passive – not actively taking something away from either side

Dissent (WHITE) – balancing test: consumer’s property interest vs. creditor’s risk of devaluation – active involvement OK

Powell & Blackmun – also a balancing approach  -the choice of procedural mechanisms used to protect against those risks.  Powell would be satisfied with a clerk to issue writ with upon presentation of facts, a bond, and quick post-attachment hearing.

WHITE in Dichem – State must provide debtor with protections against erroneous deprivations: 

Detailed affidavit, issued by judge(not clerk), Prompt post-deprivation hearing

CT. v. Doehr (1991) re-affirmed Dichem
IV. Preliminary Injunction and TRO

Rule 65 

(a) Preliminary Injunctions

(1) Requires notice

(2) Consolidation

May order trial of the action on merits to be advanced and consilidated with PI hearing.

Any evidence presented in hearing becomes part of the record and need not be repeated at trial

(b) TRO; Notice; Hearing; Duration

May be granted without notice only if

(1) immediate and irreparable injury, loss or damage will result before opposition can be heard, and

(2) applicant’s attorney certifies attempts that have been made to give notice and reasons why notice shouldn’t be required.

TRO’s w/o notice are detailed

Only last 10 days

Motion for PI set for hearing ASAP

If not PI is motioned for, court dissolves TRO

Adverse party can appear to dissolve motion – 2 days notice to party who obtained motion

(c) Must post security for payment of damages that may be incurred if party wrongfully restrained/enjoined

(d) must be detailed

TRO vs. PI

PI Requires notice to adverse party, TRO does not

Temporary order issued by court to preserve the status quo so the final judgment will be fair

PI forbids the defendant from doing X and Y (and sometimes requires A, B, and C).

Tests for granting a PI/TRO

Traditional Test: - followed in most ltates

Probability of success on the merits (>50%)

Irreparable Injury to Plaintiff if no injunction, 

Balance of hardships (including 3rd party effects) tips towards Plaintiff

Second Circuit Test (Judge Mulligan)

Probable sucess on the merits and possible irreparable injury, or
Good shot (Substantive case) on the merits and balance hardship tips decisively to Plaintiff.

7th Circuit (Judge Posner)
Judge Posner’s Formula ( Pp x Hp > (1-Pp) x Hd

Cases

Joneil (1978)

Facts: Joneil, a retail store selling collectibles, placed an order with the defendants for 600 porcelain Akiku the Seal Pup figures.  Ebling over-sold, and offered Joneil 300 figures.  Parties failed to reach an agreement, and Ebling sent 0 seals to Joneil, and sold all but 50 to other cusotmers.  Joneil sued for damages or specific performancel – 600 seals and right to buy 600 units of each of the 15 other animals in the collection.  Joneil moved for a preliminary injunction to prevent the defendant from selling any more animals until litigation was settled.  


Holding: standard for PI – (1) probable success on the merits and possible irreparable injury, or (2) sufficiently serios question going to merits to make them fair ground for litigation and a balance of hardshipts tipping decidedly toward plaintiff.

District Court denies the preliminary injunction because:

a. It is far from clear that Joneil will prevail on the merits

b. Major part of the injury has already been sustained – all but 50 seals have been sold.

c. It will be possible to calculate lost profits on animals, so specific performance is not absolutely necessary.

d. Total harm to defendant and third parties appears more significant than harm to Joneil if injunction is denied 


American Hospital v. Hospital Products (1986)

Facts: American Hospital was exclusive distributor in US of Hospitla Products’ stapling system.  Three-year contract to be renewed annually, with option for Am. Hospital to terminate 90 days before end of year.  Hospital Products terminated contract after American Hospital sent letter confirming that it wanted to renew.  American Hospital got Preliminary Injunction in District court saying that .  Hospital Products appealed on issues of procedure and contract law.  Hospital Products filed for bankruptcy two months after injunction was granted


Holding: Judge Posner applied his formula to minimize harm (see below).   He concluded that the circuit court judge saw a very high probability that the plaintiff would succeed on the merits, which tipped the balance in favor of granting the injunction.  In addition, potential unjust harm to defendant was mitigated by $5 million bond posted by defendant.


Significance: Establishes Posner’s test for preliminary injunctions: An injunction should be granted if P x HP > (1-P) x HD where 
P: Plaintiff’s probability of success at trial 
(1-P): Probability that injunction would be an error
HP : Harm to the plaintiff if injunction is denied
HD : Harm to the defendant if injunction is granted

Do the tests fun afoul of Erie?

V. How the case reinforce the concepts

	
	PJA
	TRO/PI

	Strong presumption against ex parte TRO’s
	Fuentes
	FRCP 65(a)

	Plaintiff must show strong/probable case on the merits
	Doehr
	Joneil

	Plaintiff must show state action is needed to preserve effective relief if P wins (exigent circumstances)
	Exigent circumstances Requirement (Doehr)
	Irreparable Injury Requirement (Joenil)

	Bond filed by Plaintiff to reimburse Defendant in the event of seizure in error
	Dichem
	FRCP 65(c)

	Judge must issue
	Dichem (maybe)
	FRCP 65 (implicit?)

	Prompt hearing if ex parte:


	Dichem 
	FRCO 65 (b)

Only get TRO for 10-20 days, until hearing ( judge will decide if it’s permanent


The Law of Personal Jurisdiction

I. Pennoyer v. Neff (1877)

a. FACTS:

i. Neff applies for land title in 1850.

ii. Application does not get acted on until 1860’s

iii. Neff retains Mitchell in obtaining patent (land deed) from federal government.Mitchell does legal work.  In the mean time, Neff wanders to CA (becomes fabulously wealthy).

iv. Mitchell sues Neff in Oregon state court for over $200 in legal bills.  Notice is given through publication (newspaper) according to Oregon standards.  Neff was apparently illiterate and residing out of state at the time.

v. Judge enters default judgment for Mitchell.  Mitchell asks for attachment on Neff’s property – judge grants and puts property up for auction.

vi. Mitchell buys property. Mitchell sells to Pennoyer.

vii. Neff sues Pennoyer in state court.

b. Holding:

i. The original holding was void for want of personal service on Mr. Neff.  
ii. Even if there was service, the property was not in attachment at the time of the proceedings (it was attached after Mitchell won). You cannot transform an in personam judgment into an in rem proceeding by attaching property.  The fact that the Neff’s patent did not come through before judgment is icing on the cake.
iii. Defects in affidavit can only be made on collateral challenge appeal
iv. Original judgment was in 1866, Due Process Clause (Amendment XIV) was not until 1868.  Justice Field was saying that the logic applied anyway
v. Territorial theory of sovereignty (plenary authority)

1. State has power over everyone and everything in its borders.
2. Originally, service was made upon apprehension of thing or person. 
3. This is a physical understanding of judicial power.
vi. In theory, authorities could not cross borders to get people or property.
c. See Also Hess v. Pawloski (1927)
i. Still in Pennoyer Regime (1920’s).
ii. Territorial model of sovereignty as a model of consent
iii. Court upholds MA statute which says that operating a vehicle in MA by a non-resident shall be deemed the appointment of the registrar as an agent for service of notice involving any acts of collision w/ motor vehicle.
1. provided the P serves the registrar, notice of service and a copy of the process are sent to D by P via registered mail.
II. Inernational Shoe (1945)

a. FACTS:

i. International Shoe is incorporated in DE, principle place of business in MO, has salespeople who distribute in WA.
ii. WA claims they owe unemployment benefits.
iii. No dispute that International Shoe was notified.  They were notified in two ways:
1. served upon an agent in state of WA

2. Sent via registered mail/return receipt to International Shoe office in MO

iv. Issue is amenability.  Was International Shoe amenable according to due process clause?

b. Holding: International Shoe is amenable to suit through standard of “minimum contacts” with the state of Washington.  It actively distributes shoes to WA and employs individuals within the state.

c. Significane: Regime/Theory Shift
i. Could have been decided under Pennoyer regime

1. There was an agent actually in Washington (salesman is an agent).

2. Irregardless of the agent, the fact that International Shoe did sent salesmen into Washington, which invokes protections of WA law, makes them subject to responsibilities of a corporation in WA state.

3. Hess would provide reasoning by analogy ( when you drive into the state, you are on notice.

ii. BUT Pennoyer is a political theory (Territorial)

1. Washington State is a box.  Washington State can regulate stuff within their jurisdiction – do not recognize pure long arm service.

2. Use a legal fiction ( Washington could force you to appoint somebody to the state: 

State may “require a nonresident entering into a partnership or association within its limits to appoint an agent or representative.”

iii. REASONS FOR SHIFT:
1. A corporation is a legal fiction.  The conceptual structure that is needed for dealing with human beings can be more protective than when dealing with a corporation, which really is a creature of the state.

2. Historical context ( “America has changed” between the 1870’s and 1945.  In 1870, we were a post-civil war society that is industrializing with the railroad.  In 1945, we were industrialized.  Society was more mobile.  

iv. Aspects similar to Erie > Swift regime change

1. Shift from a local to national regulatory regime

a. Localism Local regulatory regime ( National/state-wide regulation in more detail than the simple common law regime.  

b. The modern regulatory state is more detailed at the state/federal level than at the municipal level.

2. Legal Realism vs Formalism

a. Formalism (Swift/Pennoyer) becomes riddled with exception & evasions (e.g. Hess).  Strict formalism can’t keep up with social change. 

b. NOTE: International shoe is a standards case

This shift from rules to standards begins in Pennoyer.

c. Legal Realism ( law as the purposive expression of state power (not just bright line rules).

Look at Purpose of the rule and apply it functionally, to advance underlying policy 

3. Jurisprudential:

a. State is not just a social contract based on consent

b. State is a regulatory mechanism operating on mobile citizens/corporations.  

d. Pennoyer Dismantled bit by bit

i. Shoe (1945): OK’s state “Long Arm Statutes” (e.g. S&S 126-28) – State can allow plaintiff to serve out of state defendant, so long as actually notified.

ii. Mullane (1950): Notice (even quasi in rem) must be actual notice – not publication.  Focus on individual fairness ( More individualistic, functional model.

III. Shaffer v. Heitner (1977)

a. Facts: Heitner owned one share of Greyhound stock and filed a shareholder derivative suit against Greyhound and its officers and directors.  Heitner sequestered some of the officers’ and directors’ common stock in compliance with a Delaware statute. The defendants challenged the sequestration order but the Delaware courts upheld it.
b. Holding: The Supreme Court reversed the Delaware courts and invalidated the Delaware statute because it found that the individuals in quasi in rem actions must still satisfy the minimum contacts requirement from in personam actions and the defendants lacked sufficient minimum contacts with Delaware. 
c. Significance: Shaffer severely limited the power of quasi in rem actions as a vehicle around in personam jurisdiction requirements.  
i. Read together Schaffer and Mullane throw the whole structure for quasi in rem is out the window.:

1. They are striking down state statutes that allow you to do all sorts of notice in violation of the Due Process Clause.

2. If it’s a true in rem law suit, can’t imagine a case in which the state would not have personal jurisdiction.

d. Note debate between MARSHALL and BRENNAN 

i. MARSHALL ( DE statute does over-reach the minimal contact standards.  The directors have not affirmatively taken advantage of protections under DE law in order to incur obligations of DE law (including defending oneself in court). 

ii. BRENNAN would allow DE to bring directors all into DE courts for Corporate-relaed lawsuits.

1. would [NOT?] be sympathetic in any other type of law suit

2. From a policy point of view, there is a very reasonable connection among the defendants (directors of DE corporation), plaintiff’s claim, and DE policy

3. S&S left this out: if you want to sue the directors, there may be several dozen directors located all around, and there might not be a jurisdiction where you can sue all of them in the same place.  
4. If you don’t do it Brennan’s or DE’s way, there might not be one forum where you can bring all malefactors to justice: “Jurisdiction by Necessity.”

iii. Also note, that right after Schafer decision is handed down, DE passes statute saying that every nonresident who accepts appointment as a director consents to appointment of the registered agent of such corp. as his agent of service.  (p. 195, note 5).

IV. What is the International Shoe regime of Minimum Contacts?

a. Purpose of the Due Process Clause

i. Fair & Orderly Adminstration of Laws (S&S 96)

1. neutrality/impartiality

2. equality

ii. Gives defendants NOTICE of lawsuits – so they can plan/rely (Mullane)

Provides some degree of notification about under what circumstances we can be brought into other jurisdictions (notice, planning, reliance, predictability). 

iii. Reasonableness: Some rational connection among defendant and her activities, forum state and its policy, and Plaintiff’s claims.

b. Two Categories of thinking that exist before International Shoe and give it meaning (helpful distinction).

i. General Jurisdiction – domiciliary of state and corporations with “presence” (e.g. office) in state can be sued for any claim.

There is an ongoing, continuous relationship with the forum.

ii. Specific Jurisdiction – “outsiders” (who don’t have continuous, ongoing relationship) can be sued for claims “related to or arising out of” their activities with in the state (S&S 99)

V. Worldwide Volkswagon (1980)

a. FACTS:

AZ plaintiff buys a car from NY dealer, from NY distributor, from German Corporation.

Car breaks down in OK

AZ Plaintiff Bring suit in OK

OK court upholds jurisdiction

b. Holding:

1. Result: There is no personal jurisdiction that can be asserted against 2 appealing defendants – it would violate Due Process Clause.

2. PJ requires minimum contacts.

a. Did not sell to any distributors in the state.

b. Did not make an effort to take advantage of OK market.

c. Minimum contacts is about “fair play” and “substantial justice”

d. Cannot be PJ on circumstances that consumer happened to take VW to OK. 

VI. Asahi (1987) 

a. Facts:
i. Zurcher gets injured.
ii. Sues (among others) maker of the tire, Cheng shin
iii. Cheng Shin indemnifies Asahi.  Asahi knew that products were sold in U.S. 
iv. Asahi challenges CA jurisdiction over its dispute with Cheng Shin
b. Holding
1. Result: no PJ.  It would violate due process clauses

2. Reasoning: (Divided Court)

a. Reasonableness (  It would be unreasonable for American forums to be used for a claim between Chung Shin (Taiwan) and Asahi (Japan)

b. This is an international dispute.  

VII. Helicopteros v. Hall (1987)

a. FACTS:

i. Helicopteros is a company located in Columbia.
ii. Helicopteros There was a meeting in TX, negotiations carried out in TX, bought helicopters in TX, trained pilots in TX.
iii. People die in disaster in Colombia

iv. Suit is brought in Texas by surviors and relatives of deceased.
v. TX Supreme Court says
1. TX has an in personam jurisdiction over this defendant. 
2. TX long arm Statute (p. 105) does not violate due process.  doing business in TX means that you appoint secretary of state as agent (looks like particular jurisdiction).  Entering into contract with a resident of TX to be performed in TX or committing a tort in TX constitutes doing business in TX 
b. Holding (BLACKMUN)

i. Reverses the Texas general jurisdiction on due process grounds:
1. Contacts were not significant enough to provide for general jurisdiction.
ii. No holding on specific jurisdiction – it has not been raised by Plaintiff, nor has it been briefed.

c. Significnace

i. Less general view – purposeful availment.

ii. Third Revolution (suggested by Asahi and Helicopteros
1. International economy involves other factors.

When cases are affecting foreign corporations, the grabby states are even worse.  

2. Court interest is now forum shopping 

3. This generates O’Connor reasonableness test in Asahi, and the stingy reading in Helicopteros:
a. There is an assumption in the Constitution that the federal government does NOT trust the states to have control over international affairs and trade.

VIII. Assertions of PJ and fairness (under International Shoe Regime)
a. Is the defendant a domiciliary or a forum “Insider?”

Do they have an office, or an agent?

1. If answer is Yes, the court can assert jurisdiction over Insider claim (see S&S 99-100).

See also Helicopteros (Court rejects Plaintiff’s claim that Defendant is insider re: forum)

2. If answer is “no,” see B.

B. Has the Foreign defendant engaged in forum related Activities that “Relate to” plaintiff’s claim?  Does plaintiff’s claim “arise from” those contacts?  (see Shoe, 96-97).

Shoe held that companies were not exempt from paying unemployment taxes, which came out of activities in WA.

1. If answer is no, Forum Court cannot exercise personal jurisdiction over this defendant.

 
(Lawsuit may proceed against other defendants (S&S 131, n. 3)

If judgment is entered and Defendant did not waive its personal jurisdiction objections:

a. Judgment is void (Pennoyer)
Defendant can ignore it.  Plaintiff will have to come into the defendant’s home forum to enforce judgment.

NOTE: Cannot raise issues on the merits in collateral attack in a case like this.
b. Violates DPC (ibid.)
c. Judgment is NOT entitled to Article IV Full Faith & Credit (ibid.)

2. If answer is Yes, see D.

C. Even if answer is no to both of these things, there are two open questions:

1. Is there an exception for Jurisdiction by necessity? 

a. Should there be an exception to the International Shoe structure for the forum that seems the most fair to bring action (S&S 109, n. 13)?

b. Is there an exception for “Tag Jursidiction?”

1. Hypothetical: You have a stop-over on a flight in AL, and there is your former spouse and her process server, and you get personal physical service, but you haven’t done anything in AL.

2. Burnham – court was split 4-4-1 (Scalia says there is Jurisdiction, Brennan says “no,” White is in the middle).

Eskridge ( This satisfied service requirements.  This may not satisfy amenability.

(Answer will depend on appointments)
D. Is exercise of Jurisdiction  over this defendant nonetheless unreasonable?

1. Ashai II.B
IX. NOTE: contrast PJ to Subject Matter Jurisdiction. 
a. Subject Matter Jurisdiction (SMJ)

i. Motley held that any judge in the federal system is obligated to see that right of SMJ has been asserted, and obligated to bring it up.

ii. SMJ is about the claim itself – as it pertains to all defendants

iii. Anybody can bring up the issue of SMJ (judge, lawyer, jury, etc)

iv. Can NOT waive SMJ

b. Personal Jursidiction (PJ)

i. Right of a defendant under DPC.

ii. Defendant can wave objection to PJ (AL judge in Sullivan ruled that NYT waived their right)

iii. PJ means that particular defendant, cannot be brought in defense of particular claim – defendant by defendant inquiry. (Does AL court have PJ over Eleanor Roosevelt?  NYT?)

iv. Not all defendants must be expunged

X. Rules

Types of Jurisdiction

a. In Personam: Jurisdiction over the defendant’s person giving the court power to issue a judgment against him personally.  This judgment may be sued upon in other states and all of the person’s assets may be seized for the judgment.

i.  Jurisdiction over individuals can be a result of any of the following:

1. Presence within forum state: A state has jurisdiction over any individual physically and voluntarily present in the state’s boundaries regardless of the duration of his stay in the state. (Pennoyer, Burnham)

2.  Domicile within forum state: A state has jurisdiction over an individual domiciled in the state regardless of the individual’s location. 
Domicile is an individual’s current dwelling place if she also has the intention to remain in that place for an indefiniteperiod. (Milliken)

3. Jurisdiction through consent 

a. an individual may consent to jurisdiction.  

b. A plaintiff accepts the court’s jurisdiction when filing an action.  

c. A party may agree to submit to the jurisdiction of a particular court prior to any action.  

d. A party may sign a cognovit note to agree to the jurisdiction of a particular court and waive his right of notice and appearance.

e. Usually appearance in a court is acknowledgement of jurisdiction.  Some states have rules for making special appearances that do not automatically admit jurisdiction, and some do not.

4. .Non-resident motor statutes: Many states have statutes allowing their courts to exercise jurisdiction over non-resident motorists who have been involved in accidents in their state.  The state’s power to exercise jurisdiction used to rely on implied consent, (Hess), but now focuses more on the state’s police power to protect their own citizens. 

5.  In-state tortious acts: Many states have statutes allowing their courts jurisdiction over persons committing tortious acts within their states or committing tortious acts outside their states that have in-state consequences (Gray).

6.  Owners of in-state property: Many states have statutes allowing their courts jurisdiction over persons owning property in the state on the basis that the individual should expect to defend against a suit in the state.

ii. Jurisdiction over corporations:

1. Domestic corporation: a state has jurisdiction over any corporation that is a resident of the state.  Residency is defined as the state where the corporation is incorporated and the state where it has its principal place of business. 

2. Foreign (and out of state) corporations: 

a. Action arises from in-state act: 

i. state has jurisdiction over a corporation that is an out-of-state resident if the corporation maintains minimum contacts with the forum state as long as maintaining jurisdiction in that state is reasonable. (International Shoe, Asahi).  

ii. If the action arises from a product dispute, the corporation must have placed the product into the stream of commerce with the intent that the product would be sold in the forum state. (World-Wide Volkswagen)

b. Action arises from out-of-state act: 

i. a state has jurisdiction over a corporation that is an out-of-state resident if the corporation maintains systematic and continuous contacts with the state. (Perkins)

ii. Purchasing products from a state is not sufficient to establish minimum contacts. (Helicopteros)


b. In Rem: Jurisdiction over a thing giving the court power to adjudicate claim made about property or status (i.e. divorce). 

c. Quasi in rem: Jurisdiction over a person unavailable for in personam jurisdiction through the attachment of a piece of property available for in rem jurisdiction. 

i. Type 1: Settles claims to the property on which jurisdiction is based, such as actions to quiet title, partition land, or foreclose mortgages.

ii. Type 2 (more common): seeks to obtain personal judgment on a claim unrelated to the property on which the jurisdiction is based.  The property is used to get personal jurisdiction when in personam jurisdiction is unavailable (Pennoyer, Shaffer). 

iii. Requirement: the defendants in a quasi in rem action must have minimum contacts with the forum state satisfying the holding in International Shoe. (Shaffer)  Note: Prior to Shaffer, the relationship of the parties to the forum state was irrelevant.  The only relevant relationship was that of the attached property to the forum state.

Defendant’s Response

Defendant’s options after Service of process

I. Rule 12

a. Rule 12 (a) – When to present answers

i. (1) Answer within (A) 20 days of service, or (B) 60 days after request for waiver was sent [90 days for defendant’s abroad.].

ii. (2) State cross-claims within 20 days. Plaintiff must respond to a counterclaim within 20 days after being served w/ answer (or 20 days after court orders him to answer)

iii. (3) US (or gov’t official sued in connection w/ duties) gets 60 days to answer

iv. (4) 

1. (A) 10 days to plead on a motion denied or postponed

2. (B) if court grants motion for more definite statement, responsive pleading served within 10 days after more definite statement

b. Rule 12(b) motions

i. lack of subject matter jurisdiction

Note: R 12(h)(3) - Although parties can waive almost any right to objection, judges should dismiss whenever they suspect a problem of subject matter jurisdiction.

ii. lack of personal jurisdiction

Waived if not asserted here

iii. improper venue


NOTE: Personal jurisdiction is usually broadening.

Venue statutes are usually a statutory narrowing of cases and defendants who can be brought.

iv. insufficiency of process 

Eskridge has never seen, but it means that you filed the wrong form.

Dumb motion – judge will give a new form and say fill it out

v. insufficiency of service of process

somewhat surperfluous

Mullane and Rule 4 concerns

vi. Rule 12(b)(6) Failure to state a claim

1. Motion on substantive grounds

2. Claim can be statutory, constitutional, treaty claim

a. Defendant is wrong about state law.
b. Everything that Defendant is saying is true about state law, but it is trumped by federal law or Constitution (supremacy clause)

3. Defense Can be saved for trial (12[h][2]), OR

4. Converted to summary judgment (R56) if motions outside the pleadings are brought in 

vii. Failure to join party under Rule 19

3 types of joinder:

i. Permissive joinder (Rule 20) – plaintiff may join more parties at his discretion

ii. Necessary parties (Rule 19) – Plaintiff does not ordinarily have discretion to join, but it would be manifestly unfair to defendants or judge could not give complete relief.  In other words, these other D’s are necessary for lawsuit.

iii. Indispensable parties

c. Rule 12(c) Motion for Judgment on the pleadings 

Made after all the pleadings are in.

Sunstantive

Can become Summary Judgment if outside matters are brought in.

d. Preliminary Hearings – all 12(b) and (c) motions can be heard and determined before trial, unless court orders deferment until after trial.
e. Motion for more definite statement

More facts come out in discovery – not much point

f. Motion to Strike

Strike anything redundant, immaterial, impertinent, or scandalous

1. usually used to strike abusive language

2. unusual motion to make – abusive language usually speaks badly of the plaintiff, and makes the D’s lawyer happy
g. Consolidated Consolidation of motions – R 12(g)

i. Rule 12 motions must consolidate all grounds or risk waiver (12[g], 12[h][1])

1. Exceptions: SJM 12(h)(3), failure to state a claim (12(b)(6), Failure to join indispensable party (12)(b)(7), failure to state a legal defense

ii. Motions for lack of PJ (12[b][2]), improper venue are waived if not made with initial Rule 12 motions
II. Motion to Transfer
a. Judge can transfer lawsuit to another federal district.  Judgment is issued for defendant without prejudice to filing in proper jurisdiction

i. Motion for Transfer makes more sense than dismissal

ii. 1404/Gilbert – Even when there is venue and personal jurisdiction, might be a better forum (utilitarian approach)

iii. 1404 motion should be filed at the very beginning, before the answer.

Eskridge has never seen 1404 motion filed after answer.  It should be permissible, but it might hurt you.

b. 18 USC § 1404

i. (a) can transfer civil action to any other district where it might have been brought
Convenience, or interest of justice

ii. (b) upon motion or concent, may be transferred to any other division w/in the district

1. in rem proceedings / US as P can be transferred w/o consent of US when all other parties request transfer
iii. (c) District court can order any civil action tried at any place w/in division in which it is pending.

c. 18 USC § 1406

i. (a) District court shall dismiss or transfer a case laying venue in wrong district to any district or division in which it could have been brought

ii. (b) district still had jurisdiction of party who doesn’t make timely objection to venue

d. Forum Non Conveniens: courts have discretionary power to refuse to hear a case if the venue is seriously inconvenient and a more appropriate venue is available. 
i. Gulf Oil Corp. v. Gilbert (1947) established this concept and laid out general guidelines:
1. Presume plaintiff’s choice of furm is proper
2. Balance private interests of the litigants 
3. Balance public interests
ii. This concept was later codified in 28 U.S.C. §1404(a) but allowed transfer instead of dismissal and made available to both parties.  

iii. Where the more convenient forum is a foreign court, §1404(a) does not apply.  Piper Aircraft Co. v. Reyno (1981)
III. Motion to Stay Proceeding (NOT Rule 12)

motion to put proceeding on hold, usually because another forum is deciding some or all of the issues involved in the pending action.
a. Administrative agencies

b. Arbitration
c. Concurrent Jurisdiction and First-Filed Doctrine

IV. Defendant’s Answer
a. Admit or deny allegations (8[b]) – or say insufficient knowledge.  

NOTE: Bad faith to use Insufficient knowledge  if you know

b. Counterclaims (Rule 13)

c. Raise Affirmative Defenses (R8[c])

Even if everything they say is correct in fact and law, we have reasons to prevail.  

“Even if I ran over A, A was jaywalking, didn’t look, etc.  A has admitted he is a jaywalker.  A has contributed to own injury.”

d. Rule 12[b] Defenses if not already raised/decided/waived

Discovery

I. Simple Pre-trial Flow
a. Day 1 – Plaintiff files complaint and servers process, Rule 4

b. Day 20 – Defendant serves answer on Plaintiff Per Rule 5 (R. 12 (a)(2), assume no pre-answer motion.)

c. Day 50 ( Schedules Rule 16(b) pretrial conference for Day 80

d. Day 59 – parties meet under Rule 26(f) to develop discovery plan (21 days before conference)

e. Day 73 – (14 days after initial conference) – parties submit to court written Rule 26(f) discovery report and make Ruke 26 (a) disclosure to one another

f. Day 80 – Rule 16(b) pretrial conference
g. Days 80-250 – parties discover away within rule 26(c) rulings.

At some point trial date will be set (assume Day 300)

h. Day 210 (90 days before trial) ( must disclose expert names and reports listing their opinions compensaion– R. 26(2)(C).

i. Day 240 (or 30 days after opponent discloses its experts) ( disclose names of rebuttal witnesses R. 26(2)(C)

j. Day 270 (30 days before trial date) – parties must disclose trial witnesses & documents, rule 26 (a)(3).

i. Special rules for expert names and reports

ii. 26(b)(4) gives special rules involving deposing and witness taking for experts (companion to work product rule)

k. Day 290 – final pretrial conference
l. Day 300 – Trial Scheduled - Most of times the case will settle:
i. Lower costs
ii. Risk Aversion – certainty of settlement
iii. Attorney reputation –might suffer from public loss.
II. Rule 16 - Pretrial management

a. Court has discretion to call pre-trial conferences to:

(1) Expediate, (2) Establish control, (3)Discourage waste, (4)Improve quality of trial by thorough prep, (5)Facilitate settlement
b. After consulting parties may place deadlines on things and modify times for
i. (1) joinder or amending pleadings, 
ii. (2) filing motions),
iii. (3) completion of discovery, 
iv. (4) modification of times for disclosure
v. (5) dates for pre-trial conferences and trial
vi. (6) any other appropriate matters.
All to be done w/in 90 days after appearanceof D or 120 days after service

c. Subjects for Consideration at conferences: special procedures, evidence, admission of facts, or anything else to facilitate “just, speedy, and inexpensive disposition of the action”
d. Final Pre-trial conference – as close to tiral as possible, plan for trial and presentation of evidence
e. Pretrial  Orders – issued after each conference reciting action taken.  Order following final conference only modified to “prevent manifest injustice.”
f. Sanctions – can be imposed for misconduct
III. General Principle is broad scope

a. Any Matter relevant to claim/defense w/ broader scope by court order – R 26(b)(1)

b. Limitations – protective order (R26(c)) or refusal to disclose

i. Privileged matter: 26(b)(1)

Upjohn on attorney-client communications

ii. Work products – R 26(b)(3) (broader than Hickman)

1. Qualified Work Product – sometimes disclosed, but not easy to get. Descriptions, statements, notes that attorney takes at interviews – must show substantial need and inability.  Very rare.

2. Absolute Work Porduce – no disclosure of mental impressions

a. Cf. R 33(c) (Interrogatories can get at the theory of the case) – other side can ask, but you don’t always have to answer

iii. Duplicative/unnecessary/embarssing/burdensome Rquests – 26(b)(2) & (c)

iv. Prophylactic rules limiting

1. # of interrogatories to 25 (33(a))

2.  depositions (30(a)(2), (d)(2) limits time to one day of 7 hours 

II. Special rules for experts (3 catagories)

A. Witnesses at the trial ( 26(a)(2), (b)(4)(A)

i. lUnder 26(b)(4)(A), the other side can find out a lot from these people).

ii. NOT regulating people who are first hand witnesses who happened to have expertise.  

B. Expert retained but not witness at the trial – discovery only if exceptional circumstances, r 26(b)(4)(B) – like Hickman discovery

i. Example – there are only 2 experts in town, and you want to retain them both

C. Expert Informally Consulted – NOT discovered (~Hickman).  

i. Default rule – don’t have to name them or describe what they tell you.

ii. Shopping for an expert may fall under this.

III. NOTE: Special Treatment for information/witnesses solely for impeachment purposes – generally not discoverable at beginning, R26(a)(1), or even right before trial, Rule 26(a)(3).

IV. Rules 27-36
Provide different kinds of discovery devices (1st three are important):

a. Interrogatories – questions from one party to another w/ required written answer

b. Production of documents  (ex. Interview transcript)

c. Depositions (oral or written questions) 

i. usually oral w/ court reporter acting as presiding official  (swears in witness)

ii. ask, answer, follow up

iii. other side usually present, opportunity to cross examine

d. Rule 35 provides for physical/mental examinations
e. Rule 36 request for admissions (of certain propositions/facts)
V. Rule 26 
a. 26(a)

i. automatic disclosures:

1. The name and address of each individual likely to have discoverable information that the disclosing party may use to support its claims or defenses, unless only for impeachment. 26(a)(1)(A)

2. A copy or description of all documents in possession that may be used to support its clams, unless only for impeachment. 26(a)(1)(B)

3. A computation of any category of damages making any non-privileged documents available under rule 34. 26(a)(1)(C)
4. Timing: disclosures must be made within 14 days of Rule 26(f) conference unless court sets different time

5. 26(a)(1)(E) lists exceptions

ii. Expert Testimony
1. identity of any person who may present expert testimony. Rule 26(a)(2)(A)

2. written report prepared and signed by the witness that includes: statement of opinions, qualifications, compensation, other cases at which testified. Rule 26(a)(2)(B)

3. Timing: timetable set by courts. The default is 90 days prior to trial date. Rule 26(a)(2)(C)

iii. Pretrial Disclosures: 
1. Name and address of each witness, identifying who is a definite call and who only called if needed. Rule 26(a)(3)(A)

a. Designation of witness presented through deposition. Rule 26(a)(3)(B)

b. Identyfy of each document, separately identifying those definitely offered and those only used if needed. Rule 26(a)(3)(C)

c. Timing: 30 days prior to trial, unless otherwise directed by court. Rule 26(a)(4). Party may file a list of objections under rule 32(a) within 14 days of disclosure.

b. Rules 26(b) 

i. 26(b)(1) General Scope any relevant non-privileged documents Rule 26(b)(1).

ii. 26(b)(2) court may limit requests in terms of quantity, length, time, etc. No discovery if:

1. Punitive or duplicative

2. Party has already had opportunity to find out information

3. Burden of expense outweighs benefit

iii. 26(b)(3) must show substantial need and would incur undue hardship in obtaining the material by other means; codification of the work-product immunity doctrine (See Hickman)
iv. 26(b)(4) Rules on Experts.

1. (A) may depose anny expert after report is provide

2. (B) deposing expert retained by opposition who won’t be called at trial – Rule 35(b), or must show exceptional circumstances.

v. 26(b)(5) – withheld claiming privilege must be described in a manner that will enable other parties to assess the applicability of the privilege. 

c. 26(c) – Protective orders 
Party can move for an order from the court limiting discovery.  Court can issues any order to protect a person from annoyance, embarrassment, oppression or undue burden or expense.

d. 26(d) Timing – wait to seek discovery until after 26(f) conference 

e. 26(e) – duty to supplement disclosure or answer to interrogatory if party learns that information is incomplete or incorrect

f. 26 (f) – conference of parties for joint plan for discovery – 21 days before 16(b) conference

g. 26(g) – imposes rule 11 kind of obligations for improper discovery requests

VI. Rule 27: An individual wishing to give testimony must draft petition including the facts and names of all expected adverse parties, must serve the petition on each person named, and then submitted to the court. If approved, these named individuals may be deposed.  Person can make petition if she expects to be a party but is presently unable to bring the action.

VII. Rule 28: Depositions may be taken before an officer with the authority to administer oaths or a court officer.  Outside of the US, depositions may be taken according to the terms of a treaty, letter of request, before a person authorized to make oaths, or before a person commissioned by the court. 28(c) ( Can’t take deposition before relative/employee of attorneys or parties, or anyone who is financially interested in action

VIII. Rule 29: The parties may allow, in writing, depositions to be taken in any way before any person at any time and may modify other procedures. 

IX. Rule 30: Procedure for Depositions

a. 30(a) ( A party may depose any person without the court’s permission except if the depositions as a whole have been limited under rule 26(b)(2), the person is in prison [30(a)(2)], or the parties have not agreed in writing. The court must also give its permission if the deposition would result in more than 10 depositions [30(a)(2)(A)], the person has already been deposed[30(a)(2)(B)], or the party seeks deposition early (before 26(f) conference) – don’t need permission if person is expected to leave US an be unavailable later. [30(a)(2)(C)]
b. 30(b) ( A party taking depositions must notify every other party involved, in writing, of the deposition. The notice must include any documents to be subpoenaed and the means of recording and may include a request for documents. [Rule 30(b)(1,2,5)]  May depose an organizational body, and they have to appoint a representative to testify [30(b)(6)].  Depositions may be taken by telephone or electronically if stipulated by the parties or the court [30(b)(7)].
c. 30(c) ( A deposition may include cross-examination and objections to questions.  The objections are noted but the deposition should continue. 

d. 30(d) ( Can object in a non’argumentative manner, and instruct not to answer to protect a privilege [30(d)(1).  Time limit is one 7-hour day [30(d)(2).  Court can impose sanctions for unfair delay or impediment [30(d)(3)].  The court may order the deposition to cease if it is being conducted in bad faith or to annoy, embarrass, or oppress the party being deposed. [30(d)(4)].  

e. 30(e) ( The deponent has a right to receive a transcript of the deposition and within 30 days sign the transcript reciting any changes or comments necessary. 

f. 30(f) ( officer of court certifies and seals, opportunity to verify copies to originals

g. 30(g) ( party giving notice of deposition may have to pay costs to other side, (1) if deposer doesn’t show up but other side does, or (2) fails to subpoena witness so witness doesn’t show up

X. Rule 31:  Deposition by written Questions
A party may take the testimony of any person by deposition upon written questions [31(a)(1-3)] The same rules from verbal depositions apply here.  A party may serve cross questions within 14 days after written questions and notice are served, and redirect questions 7 days after cross questions, etc. [31(a)(4)]
XI. Rule 32: Use of depositions in court proceedings. 
a. 32(a) The depositions may be used for the purpose of contradicting or impeaching testimony, for any purpose if given by an officer or agent of a public or private corporation, or for any purpose if the witness is dead, lives more than 100 miles from the trial, is unable to testify, refuses to comply with subpoena, in exceptional circumstances in the interest of justice. 
b. 32(b) – Objections can be made
c. 32(c) – can present in other forms, but require transcript for non-stenographic forms
d. 32(d) – Objections to errors should be made as soon as possible, in some cases waived if not
XII. Rule 33: Interrogatories.  

a. 33(a) Written interrogatories, not to exceed 25 in number.  Permission from more from court, and not to be served before time specified in conference.

b. 33(b) Each interrogatory must be answered in writing under oath and signedunless it is objected to.  If there is an objection, the party must describe the objection.  Responses must be submitted 30 days after interrogatories were served. 

c. 32(c) The interrogatories may relate to any matter that may be inquired into under rule 26(b)(1).

d. 32(d) – Option to produce business records as an answer to interrogatory

XIII. Rule 34: Production of Documents: request to inspect and copy any document or any tangible things or to permit entry upon designated property for the purpose of inspection within the scope of Rule 26(b) (scope of discovery, work-product immunity, privileged documents exemption) The request must be acted on within 30 days.  Documents must be produced in an organized manner.

XIV. Rule 35: Physical and Mental Examinations
a. 35(a) The court may order a party to submit to a physical or mental examination by a licensed examiner.  

b. 35(b) The party being examined (and party against whom order is made) has a right to receive a copy of the examiner’s report but doing so waives any privilege regarding the testimony of the examiner or any future examiner regarding subject matter of controversy. 

XV. Rule 36: Request for admission. 

a. 36(a) written request for the admission of the truth of any matters within the scope of Rule 26(b)(1).  admitted unless the party objection made w/in 30 days.  Denials must be specific.  Objections must have good grounds, and lack of knowledge is only valid if reasonable effort has been made to learn facts.

b. 36(b) Any matter admitted is conclusively established unless the court permits withdrawal or amendment of admission.  Admission is for the purposes of that action only.

XVI. Rule 45: Subpoenas. A subpoena may be issued demanding production of documents, testimony, inspection of the premises, or commanding attendance at a deposition or at trial.  According to 45(e), failure to appear/product may be considered contempt

XVII. Cases:

a. Hickman v. Taylor (1947)
Facts: The tug boat J.M. Taylor sank and five people died.  The owner of the boat retained an attorney who privately interviewed the witnesses to the sinking. In the course of litigation, the plaintiff asked for the copies of the witnesses’ signed statements that the defendant refused to turn over because they were prepared in preparation for litigation.  The District Court found that the materials were not privileged. The Circuit Court reversed finding the materials to be part of the “work product of a lawyer.”
Holding: The Supreme Court affirmed because the information in the documents requested by the plaintiff could be found elsewhere and the public interest in maintaining lawyers’ work product private.  Otherwise, would lead to the demoralization of entire profession. Attorney’s mental impressions were absolutely privileged but the transcriptions of interviews and statements were only qualifiedly privileged. 
Significance: Established the “attorney work product” immunity. 

Grounds for criticism include: communitarian theories, feminist, economic.  Leads back to ideology of advocacy – litigation becomes a game in which the haves are advantaged over the have-nots.
b. Upjohn Co. v. US (1981)
Facts: Upjohn suspected its subsidiaries of making “questionable payments” to foreign government officials.  In its internal investigation, top management asked all foreign managers to complete a questionnaire and return it to Thomas, their in-house counsel.  The IRS also began an investigation after Upjohn disclosed the problem to the SEC and requested the questionnaires and any memos or notes of the interviews conducted with officials.  Upjohn refused to hand these over citing attorney-client privilege.  The District Court enforced the summons that the Circuit Court affirmed.   
Holding: The Supreme Court reversed finding the questionnaire and attorneys’ notes covered by the attorney-client privilege that is not overcome by convenience.  


XVIII. Abuses of Discovery, Sanctions & Managerial Judging (Classes 26-27)

a. Rulesv26(c), 26(f), 30(d): see above

b. Rule  37: Sanctions available for Failure to Make Disclosure.

i. 37(a) Motion for an order to compel discover.  Orders to a party motioned in court where action is pending, orders to a non-party made in district court wheren discovery is being taken.  Adverse party may have to pay for expenses incurred in making the motion if it is carried

ii. 37(b) sanctions for failure to comply w/ order include striking pleadings, not admitting defenses, dismissal, payment of reasonable expenses (incl attorney’s fees)

iii. 37(c) failure to disclose
iv. 37(d) failure to attend own deposition, to answer interrogatories, to respond ot request for inspection
c. Consider Sanctions in terms of due process guarantees

i. Fairness and right to be heard – must ask attorneys why they did not comply

ii. Proportionality of sanction to the crime

iii. Efficiency/utility gain ( sanctions give judge credibility by allowing him to punish parties for noncompliance

iv. Institutional rationality

v. Impartiality

vi. Individuality moral responsibility – key is bad faith

d. Cases

i. Societe Internationale (1958)
Facts: Societe Internationale, a Swiss holding company, brought suit to recover assets the US had seized from another company during World War II claiming it owned the assets at the time of vesting. During discovery, the government asked to see the banking records of another Swiss Firm.  The plaintiff refused claiming that it divulging records would violate Swiss law. The District Court dismissed the case and the Circuit Court affirmed due to incomplete discovery.  
Holding: The Supreme Court reversed finding Rule 37 should not be interpreted to authorize this dismissal because the plaintiff failed to comply due to inability and not due to willfulness or bad faith. 

ii. National Hockey League (1976)
Facts: A number of hockey leagues launched an antitrust litigation against the NHL.  The NHL served Metropolitan Hockey Club and Golden Blades Hockey (M-GB) with interrogatories.  M-GB stalled in answering and when it did the answer was exceedingly vague and answered all of the interrogatories with one paragraph. Nearly a year later, M-GB had still not answered the interrogatories. The District Court set a final date for completing the answers and a later date for completing depositions, both of which M-GB failed to meet.  The answers given were again vague.  The District Court finally dismissed the suit for failure to complete discovery. The Circuit Court found the District Court to have abused its discretion and reversed. 
Holding: The Supreme Court affirmed the District Court’s dismissal finding that the court had not exceeded its discretion because it considered the full record prior to dismissing the claim. 

iii. Insurance Corp. of Ireland v. Compagnie des Bauxites (1982)
Facts: Compagnie des Bauxites sues several foreign insurance companies.  The defendants asserted lack of personal jurisdiction but failed to produce any documents after numerous discovery requests from the plaintiffs.  The District Court established personal jurisdiction as a sanction and the Circuit Court affirmed.
Holding: The Supreme Court affirmed finding personal jurisdiction to be an individual right that could be waived or established through the defendants’ actions. Judicial 

e.  Possible Solutions to Diminish Discovery Abuses

i. Use of German Model: 
Shift towards German system of adjudication where a panel of judges conducts all discovery and fact-finding and is responsible for analyzing the evidence. There is no jury in civil litigation and the attorneys may comment on the evidence and call their own witnesses.  System utilizes only discovery necessary to answer relevant questions, encourages settlement of parties, and the testimony is more credible and neutral. Disadvantages: the judges may enter a premature judgment, the fact-finding effort may not be sufficiently deep, or the fact-finding may not be done well.  John Langbein, The German Advantage of Civil Procedure. 

ii. Managerial Judges: 
Federal judges are assigned to a case when the complaint is filed and they oversee the case through every phase, including pretrial motions.  The advantage of early involvement is that the judge may manage pretrial discovery and it allows for informal judicial intervention encouraging settlement.  The disadvantage is that the judge may make a premature decision and few institutional safeguards are in place to limit the judge’s discretion.  Judith Resnik, Managerial Judges.

f. Empirical observations

i. Rise of pre-trial management in US (Resnick)

Judge or magistrate is now heavily involved in fact gathering
1. Revisions of Rule 11 (added last 30 years)

2. Revisions of Rule 16 (time line is subsequent to 1970’s)

3. Rule 83 – authorizes trial courts to issue local rules to supplement federal rules.  

4. Rules 26, 30, 33, etc.

ii. Rise in early/pretrial resolution cases ( R12(b)/56 motions; R 15 and settlement (more to come?)

iii. More deployment of experts, inlcluding court appointed experts (Fed Rule of Evidence 706)

iv. Bureaucratization of the judiciary

g. Causes for concern

i. Model Neutrality:
1. Judge is traditional a neutral umpire

2. active case manager may lose neutrality: get involved, form views about who should win, preliminary views based on small bits of evidence.

3. Possible response ( specialization (3 tiers):

a. Clerks, experts, special masters

b. Magistrates – pretrial disputes, discovery

c. Judges – preliminary injunctions, TRO’s, trials, etc. 

ii. Informality

1. Creates opportunities for exercise of judicial discretion/activism
2. Dealings are private and off the record ( less accountability  
iii. Eclipsing the role of the juror
Institutional rationality ( FRCP premised upon the idea of a jury trial 

Part IV: Allocating Decision-making Power

The Jury Trial Right

VII. Constitutional Right to a jury

a. 7th Amendment

i. “in suits at common law where value shall exceed $20”

ii. Does allow a jury of fewer than 12 (if both side specify) – ex. Libel case with in

b. Composition of a jury

i. Traditionally: 12 people reach unanimous verdict

ii. R 48 allows allows less than 12 as low as 6 in civil cases.

iii. Civil ( Rule 48 allow non-unanimous verdicts if parties stipulate

c. Waiver: FRCP 38-39 – civil Plaintiff must request a jury

VIII. Rules

a. Rule 38: (a) gives any party in a civil action the right to demand a jury trial. (b)The parties should specify which issues in the litigation are requested for jury trial, or the court will assume all issues are for the jury. A demand for jury trial must be made in writing, subject to the notice requirements of rule 5(d), and (d) if it’s not, it is assumed that the party has waived its right to a trial by jury.

b. Rule 39: Once a demand for jury trial has been made under rule 38, the court will go forward expecting a jury trial unless (a) (1) the parties later agree to try some issues before the judge instead or (2) the judge determines that there is no constitutional right to a jury trial in the issue at hand. (c) in cases where there is no jury trial right, the judge can sit an ‘advisory jury’ and if the parties agree that verdict can often stand on its own.

IX. Values of Juries in the US

a. Legitimacy – decisions by 12 jurors more acceptable to losers/3d parties than decision by judge alone.  

i. Collective decision-making is more trustworthy

ii. Fresher perspective, spirit of the law, less influence of individual bias

iii. Lets judge focus on being manager

b. Accuracy - 12 sets of eyes/ears will pick up different clues, bring different insights to deliberation

c. Democracy ( Trial by one’s peers, Citizen participation

d. Libertarian ( Bias against state changing the status quo.  

i. Better protection from state deprivation of property

ii. only if P is able to persuade 12 jurors (plus reviewing judge?)

e. Rule of Law
i. Apply abstract law through prism of community values

ii. Provides feedback to prosecutors and legislators

f. Critique ( Jury as a countergeehmonic force resisting harsh laws, or broad application of good laws.

X. Limitations on Juries

a. Possibilities of Bias
i. Batson Problem – jurors may harbor racial prejudices or stereotypes based on Race, Ethnicity, Religion  (anti-catholic anti-Semitic)

ii.  “Us versus Them” 

1. Can US juries fairly adjudicate claims involving foreign parties?

2. Fear the US juries are more exceptionally generous when you have a US company suing a rich foreign defendant.

iii. Other biases, (e.g. against corporate defendants)

b. Jury Mistakes
i. Confusion because juries are NOT legal experts.

ii. Cognitive errors

1. Availability heuristic –over-generalize or over-emphasize things emotionally salient to us 

2. Representativeness Heuristics – we over-generalize from small examples. 

iii. incomplete information ( stipulations of the parties, rules of evidence means that everybody outside the jury knows more

iv. information overload - opposite of above, fall  back on biases.

v. mistakes can be exacerbated by deliberation (extremism effect)

vi. Compromise Verdicts

1. Jury is split and they want to go home, so they split the difference.  

2. Sometimes compromise is the only way to get the unanimity required by law.  
c. Jury Mistakes/Bias monitored by post-trial Remedies (subject to review of federal judges.  

i. Rule 49 – give jury instructions for a special verdict – list of questions (like an interrogatory). Check the specific findings of the jury.

ii. Rule 50 ( Under 50(b) judge is obligated to reverse a directed verdict.  

iii. Rule 59 – Motion for a new trial.  It doesn’t tell very clearly what criteria there are for a new trial (not talked about in Reed, Sargent, et.al)

iv. However, despite regulations what goes on in the jury room entirely unregulated.  
Possible rationale: similar to other privileges (doctor-patient, lawyer-client) meant to preserve the viability of deliberative process.  

d. Juries are Expensive – costs to jurors/parties/public, and trial may have to be heard over again anyway

e. Solutions  ( Managerial Judges (Resnik)

i. R16 pretrial conferences, scheduling, etc.

ii. More willing to grant R. 12(b)(6) and Rule 56 motions 

XI. Jury Cases

a. Batson v. Kentucky  (1986)

i. Issue: Racial makeup of juries. Can potential jurors by struck by peremptory challenge simply because of their race?
ii. Holding: (POWELL)
1.  violates the Equal Protection Clause to allow prosecutors to challenge potential jurors “solely on account of their race or on the assumption that black jurors will be unable impartially to consider the State’s case against a black defendant.”

2. Trial defendant must make a prima facie case of discrimination, then the burden shifts to the state to show a race-neutral reason for striking the. 

NOTE: opinion written as if we’re a bi-racial society

iii. Marshall Concurrence: prosecutor can easily come up with a seemingly neutral reason to strike a juror, suggests getting rid of peremptory challenges altogether.

iv. Burger Dissent: ignores importantce of preemptory challenges to jury system.  Remedy changes 200 year-old right of defendants and prosecutors

b. J.E.B. v. Alabama ex rel (1994)
i. Issue: Sex discrimination in peremptory challenges: state sought to exclude men from the jury in a paternity and child support action.

ii. Holding: (Blackmun) given Batson and the gender-discrimination heightened-scrutiny cases (Reed, Frontiero, et al), cannot allow potential jurors to be excluded solely for their sex. 

iii. O’Connor concurrence: could further erode the peremptory challenge as a useful tool – this could in fact lead to more biased juries “to say that gender makes no difference as a matter of law is not to say that gender makes no difference as a matter of fact.”

iv. Dissent: Scalia notes an inconsistency to the reasoning in these cases: If we don’t want to assume that someone’s race or gender will influence his or her judgments, than why do we insist that a jury panel be a representative “fair cross-section” of the community?

c. Tavaloureus case

i. Law - Burden of proof for liable was “clear and convincing evidence,” Requirement of actual malice – deliberate falsehood

ii. Jury was hijacked by Mr. Mott, ambitious law school applicant (They got the law completely wrong

XII. Judicial Misconduct/bias

a. 18 USC §144 

i. File  affidavit that judge is prejudiced against your side, or favors other side to remove judge.  Must state facts and reasons for belief in bias or prejudice

ii. file w/in 10 days of beginning of term (or show good cause for delay)

iii. one affidavit per case

iv. accompanied by certificate of counsel that it is made in good faith

b. 18 USC § 455 – reasons to disqualify judge
i. (a)judge should disqualify himself from a proceeding in which impartiality might reasonably be questioned or;  

ii. (b) knows he 

1. is biased concerning a party or has personal knowledge of disputed evidentiary facts

2. served as a lawyer in private practice, or an associate served

3. served in governmental employment and participated as counsel, adviser or material witness

4. he, spouse, or child has financial interest, or any other interest

5. he, spouse, or 3rd degree relations: is arty, lawyer, has interest, likely to be material witness

iii. (c) must make reasonable effort to be informed of interests

iv. (d) cannot accept waiver of DQ from parties for section (b) DQ, but can accept waiver of (a) if preceded by full disclosure of basis for DQ

v. (e) if judge (or relations) find interest (not substantially affected by outcome) is discovered after substantial judicial time has been devoted to matter, he (or relations) may divest self of interest and continue

Burden of Proof 

II. Standards

a. Criminal ( must be guilty beyond a reasonable doubt; cannot appeal an acquittal

b. Civil ( “preponderance of the evidence.”  Must have probability of guilt over 50%.  A tie goes to the defendant

c. Civil libel ( “clear and convincing evidence” – more than regular civil, but less strict than criminal

III. Continuum Chart

	Judge
	Jury
	Judge

	Party with burden of persuasion also has initial burden of production, otherwise 50/60 judgment
	Party w/ burden of persuasion must persuade jury ( Rule 59 motion for juror/attorney/judge error
	Party w/o burden of persuasion may have burden of production if there is overwhelming evidence to the contrary: Rule 50/56


IV. Rule 50 ( Judgment as a Matter of Law 

a. 50(a) The Motion

i. 50(a)(1) “no legally sufficient evidentiary basis for a reasonable jurty to find for that party on the issue.”

ii. 50(a)(2) may be made at anytime before case goes to jury.  Specify judgment sought and the law and facts on which party is entitled to it

iii. Formerly called “directed verdict.”  

iv. Theory: it would be a violation of DPC to allow a verdict that is “irrational:”

1. inspired by prejudice

2. The result of inflammatory passaion

3. No supported by a rational connection between result and evidencr.

v. Eskridge ( Judge should never grant it at this point (better to let the jury do their work first.  

b. 50(b) Renewing the motion

i. When the court doesn’t allow motion initially, movant may renew request no later than 10 days after entry of judgement

ii. May (and should!) attach alternative Rule 59 motion

iii. Court has options: let verdict stand, order new trial, direct entry judgment as matter of law

iv. Formerly called “j.n.o.v.”  (Judgment Notwithstanding the Verdict) – note this is a formal device so that judge’s review of jury verdict is constitutional.

c. 50(c) – (1) Court can conditionally grant or deny new trial ( stipulate that new trial was only denied because judgment as a matter was granted, or conditionally granted if judgment is not reversed on appeal.  (2) Rule 59 motions by party against whom judgment as a matter of law is granted must be filed w/in 10 days of judgment.

V. Rule 56 – Motion for Summary Judgment. 
a. 56(a) Plaintiff can raise this motion any time after the 20-day window for a response to the complaint has been closed, or after service of a motion for summary judgment by defense. 

b. 56(b) Defense can raise it any time. But usually it does not get addressed until after discovery – but before the actual trial. S/J will be granted to the moving party if there is no genuine issue of material fact – essentially, if the evidence is uncontroverted and entirely in favor of the moving party.

c. 56(c) serve notice 10 days prior to hearing. Summary judgment may be rendered as to liability although damages are still in dispute.

d. 56(d) – if court can’t decide everything, they should at least decide facts that are without substantial controversy.

e. 56(e) – adverse party must respond with specific facts says there is genuine issue for trial

f. 56(f) – court may refuse application for judgment or may order continuance to permit discovery

NOTE: Best to wait until after discovery; defense will say they need to do it anyway

VI. Rule 59 – New Trials

a. 59(a) May be granted for any reasons heretofore granted in actions – courts can amend or make additional findings, direct judgment, etc.

b. 59(b) motion must be filed no later than 10 days after judgment

c. 59(c) 10 days to file opposing affidavits

d. 59(d) Court may grant new trial on its own initiative w/in 10 days after judgment (for any reason that would satisfy a party’s motion).  Court must specify grounds in order

e. Things to note

i.  partial new trials may be granted.  

ii. Rule 59 motions can carry because of judge errors (wrongful admission of evidence, jury charge); counsel errors (prejudgment statements/actos/closing arguments;  jury errors (irrational/excessive verdict, outside influence, misconduct – lying on voir dire, visiting scene, ex parte contacts, etc.)

iii. Much easier to get than Rule 50 motion, and more appropriate under VII amendment

iv. Defendant still keeps right to jury trial, just with a different jury.

VII. Sample Cases

a. Reid v. Salt Lake Railroad (the cow case): Cow gets hit by a train. Did he get onto the tracks thru the hole in the fence (railroad’s fault) or through an open gate (not the RR’s fault)?  Utah Supreme Court found that a directed verdict should have been found for the defendant, because the plaintiff did not show a preponderance of evidence that the cow came thru the hole in the fence. It was just as likely to come thru the open fence, so the plaintiff’s case must fail.

b. Sargent v. Massachusetts Accident Co. (the missing kayaker case): with man missing but no body (only paddle and part of kyak), insurer does not want to pay on his life insurance policy, because there’s no evidence that he died. The trial court directed a verdict for the defense, but the Mass. Supreme Court reversed, saying preponderance of the evidence does not mean that they have to establish beyond all doubt that he drowned, just enough to show that it is more likely the guy drowned than no - In Read, only reasonable inference supports the defendant.  Distinguishable from Reid because although there was no proof that he’d dead, there could be a preponderance of evidence.

c. Pennsylvania Railroad v. Chamberlain (the dead brakeman at the railroad) The USSC finds a directed verdict for defense is correct because there is no inconsistency among witnesses as to the facts of the case.  The only plaintiff witness did not see the accident, but he heard a crash. At most, the court says, an inference can be drawn from his testimony. Though the witness drew a conclusion from what he did see, that doesn’t matter, what mattered were the facts he could testify to. NOTE: Learned Hand held the opposite in lower court ruling: defense witnesses were “doubly self-interested,” and it’s possible a jury could discount their testimony.

d. O’Connor v. Pennsylvania Railroad (slip and fall in front of Penn Station during a snowstorm) railroad would be liable for the injuries if the ice the plaintiff slipped on had been left over from previous snowfalls –  because railroad neglected to eliminate it. Trial court found there was no evidence ice was old and found for defense. Appeals court agreed ( had brought forward documentary evidence from weather service that only trace amounts of snow had fallen in prior days – not enough to create the ice patch. “Since the weather records so overwhelmingly outweigh the oral testimony offered in behalf of the plaintiff, it would have been improper to permit the jury’s verdict to stand.”Sargent
e. Chesapeake & Ohio Railway v. Martin question of whether a complaint about the misdelivery of a load of potatoes was made within the amount of time specified in the contract. The jury appeared to ignore the uncontradicted testimony of a railway worker that the plaintiffs received the shipment within reasonable time, finding in favor of the plaintiff. The USSC reversed and said: “We recognize the general rule, of course….that the question of the credibility of witnesses is one for the jury alone; but this does not mean that the jury is at liberty, under the guise of passing upon the credibility of a witness, to disregard his testimony, when from no reasonable point of view is it open to doubt.” The Court also says, unlike most cases, there is no reason to question the credibility of this witness.

f. Powers v. Continental Casualty (accidental shooting in the arm on fishing trip – should insurer pay?) Plaintiff was denied directed verdict and appealed the judge’s denial. Insurer argued that the shooting was not accidental (insurance fraud, I suppose) and the jury agreed, siding with the defendant. This appeals court says the jury is not compelled to believe a witness even if the witness is uncontradicted. “the record in our present case is such that reasonable minds could differ as to the fact issue of the accidental nature of plaintiff’s injury,” the court said in affirming the lower court.

Part V. Complex Litigation and Class Actions

The Growth of a Lawsuit

I. 3 Themes

a. Theme 1: Article III Powers

i. Indication under Article III gives Congress much more power than it asserts

ii. Article III gives all federal courts all jurisdiction – source of authority for 1331, 32, etc. 

iii. 1369 is an exercise of that power.

iv. Strawbridge and Motley are stingy interpretations of what would be Congress’s powers in theory.

v. Class actions

1. only named parties count for diversity of citizenship

See Skywalk, Snyder v. Harris and Zahn

2. Zahn requires that everybody in plaintiff class meet the amount in controversy requirement as an individual

NOTE: Congress could change this

b. Theme 2: One Ball of Wax

i. everything can be litigated in one lawsuit ( Allows parties to get at all the defendants (e.g. architect)

ii. Limited by  Personal Jurisdiction

iii. §1369 (2002 Amendment) allows SMJ over all defendants in our hypothetical.  

1. If you have one “accident” and at least 75 people die

Other technical requirements

2. Aimed to make Fed courts available in cases like Hyatt

3. Minimizes diversity requirements.

c. Theme 3: Erie Concerns

i. Risk of bleeding mass disaster cases away from state courts

Most of these cases would be brought in state courts

Supremacy clause and Art I, Sec. 8 allow Congress to do this

II. The Rules
a. Rule 13:  Counter-claims and cross-claims
A party (usually a defendant) can make a counterclaim if it has a complaint against the original complaining party. 

i. 13 (a) Compulsory counterclaim if it arises out of the same transaction or occurrence as the original suit (if party doesn’t raise the claim now, the party can’t raise it in a separate suit later; res judicata). 

ii. 13(b) Permissive Counteclaim – may raise any other claims it may have against the party, in the interest of getting all claims settled under one ball of wax

iii. 13(c) – counterclaim may exceed opposing claim

iv. 13(g) Cross claims.  A party may bring cross-claims against a co-plaintiff or co-defendant, if the claims arise out of the same subject matter as original claim or counterclaim

NOTE: There is no diversity requirement for  cross-claims between defendants

b. Rule 14 – Third Party Practice. (lawsuit w/in a lawsuit)

i. A defendant may bring in a third party not part of the original suit.  This person becomes “third party defendant.”  Can bring one in without permission of the court if make 3rd party complaint no later than 10 days after serving original answer.

ii. §1367 is read narrowly, and 3rd party D does not need to be diverse from plaintiff or third party plaintiff 

iii. 3rd party defendants can assert defenses and counterclaims against 3rd party plaintiffs, cross claims against other 3rd party defendants.  May also assert any defense against plaintiff that 3rd party plaintiff asserts.

iv. Plaintiff may make claims against 3rd party defendant arising out of occurrence

v. 14(g) Plaintiff may cause a third party to be rough in under circumstances which would entitle defendant to do so.  However, Plaintiff must meet full diversity requirements w/ his third parties (§1367

c. Rule 18: Joinder of claims.  Party may claim as many claims as party has against an opposing party.   

d. Rule 19: Joinder of necessary parties. (Eskridge says this is a more obscure rule, often used in contracts cases.) 

i. 19(a) If a party is necessary to a correct adjudication of the issues in the case, and the absence of this party will injure their interests, or injure the interests of other parties already in the case (by exposing them to multiple and or inconsistent obligations) then that party will be added to the case, as long as this does not ruin jurisdiction. The party can be joined as a plaintiff or a defendant. 

ii. 19(b) If party who cannot be joined is “indespensible,” the court can dismiss the case.  Four factor
1. extent to which judgment in action might be prejudicial
2. to what extent prejudice may be lessened by protective measures in judgment, shaping of relief, etc.

3. whether judgment rendered in apsence will be adequate

4. whether plaintiff will have adequate remedy if action is dismissed for nonjoinder
iii. Conceptual point ( USSC interpretation of 19(b) advocates two policies:

1. Plaintiff’s choice ( not in rules, idea of judicial preference. Only trump where there is a legal necessity

2. One Ball of Wax idea (  Presumption to interpret Rules 13-24 in order to allow put everything together (justification for Impleader)

a. Congress added §1367(a) to help with this purpose

e. Rule 20 – Permissive Joinder – Persons may join in one action as plaintiff if they assert any right to relief jointly, severally, or arising out of same transaction or occurence

III. Statutes

a. § 1367 supplemental jurisdiction (see above)

b. §1369  - (a)allows minimal diversity (any party is diverse from any adverse party)between parties in cases of a single accident that killed least 75 people if 
i. (1) defendant resides in a different state than substantial part of accident took place, 
ii. (2) any two defendants reside in different states (even if they are also residents of same state), or
iii. (3) substantial parts of the accident took place in different states
iv. (b) limits (1) substantial majority of plaintiffs are citizens of a single state of which primary defendants are also citizens, and (2) claims asserted will be governed primarily by laws of that State
v. (d) allows anyone to intervene as a plaintiff
c. § 2283: Statute says the federal courts cannot, without an act of Congress, interfere with or stay proceedings in state courts except a sexpressly authorized by Congress, or where necessary in aid of its jurisdiction, or to protect or effectuate its judgments.
Class Actions

I. Advantages (Rule 23 is a mega-Ball of Wax.  Advantageous because
a. More efficient to amalgate 400 claims than to try them separately for Plaintiffs, Defendants and for the system 
b. Like cases will be treated alike ( risk that different plaintiffs would receive different amounts of money for the same injuries
c. Galanter Idea ( Rule 23 allows a way to create super-repeat players representing individual victims
1. Lawyer is always a repeat player

2. Amalgamation creates a bunch of repeat players with a lot of bargaining power.

3. However, Enables the creation of a network of attorneys
Trial Lawyers are now an interest group with enormous amounts of money (and political aspirations).

Bottom Line is not necessarily that the little people are protected

II. Disadvantages of Class actions

a. Autonomy concerns

i. seems in conflict with our usual notions of autonomy and individual representation

ii. P’s lose ability to direct their own litigation – they’re thrown into the pot with everybody else.

d. Attorney conflicts of interest

i. May have incentive to settle earlier before putting in too much work.

ii. May be willing to give away plaintiff claims for big settlement

e.g. attorneys get $10 million, P’s get coupons

e. Drawing Judges into class actions

i. Gives more [fiduciary?] powers/obligations to judges (protecting plaintiffs)

ii. Strain on managerial judge system.

f. Sociological effects of the proliferation of Class Actions in the U.S.

i. Powerful attorneys: large, wealthy part of the bar, with political influence

ii. Government behavior/Inaction:
1. Inaction: not prosecuting, not bringing injunctions 

iii. Torts are both over-prosecuted and under prosecuted:
1. Over-prosecution

a. There is a feeding frenzy on things termed over-toxic. 

b.  Increasing the size of feeders over time.

2. Under-enforcement

a. The people who commit the evil deeds get out or die by the time it’s all uncovered.

b. Even when they’re caught they don’t go to jail.  

III. 23(a) Prerequisites (four)
a. Numerosity ( too many suits to try separately 

i. impractical to separate

ii. does NOT need to be impossible

b. Commonality ( questions of fact and law

i. NOT all issues for all plaintiffs

ii. must be at least one issue common to all

c. Typicality ( 

i. Representative claims should not be stronger/weaker than others. 

ii.  It should represent the issues 

d. Adequate Representation

i. Attorneys must be good enough and numerous enough

ii. No conflicts of interest 

IV. 23(b) – three types of class actions

a. (b)(1) ( [“mandatory class actions”] individual prosecutions would 

i. (A) lead to to inconsistent or vary adjudications which would establish incompatible standards of conduct for the party opposing the class [prejudice against defendants], or 

ii. (B) adjudications would be dispositive of interests of other members of class (limited fund) [rights of plaintiffs]
b. (b)(2) ( Opposing party has acted or refused to act on grounds generally applicable to the class, making appropriate final injunctive relief or declaratory relief with respect to class as a whole (think Arkansas Prisons)

c. (b)(3) Questions of law or fact common to the members of the class predominate, and class action is superior other methods.  Four factors:

i. (A) Interest of embers of the class in individually controlling their claims

ii. (B) Extent and nature of litigation already commenced

iii. (C) Desirability or concentrating litigation of claims in particular forum

iv. (D) Management difficulties

v. (b)(3) class actions were originally intended for case with lots of defendants who each have small stakes, NOT mass accidents

vi. NOTE: greater notice requirements for (b)(3) under 23(c) – “best notice practicable under circumstances, including individual notice to all members who can be identified through reasonable effort”

V. Eisen v. Carlisle & Jacquelin, USSC 1974
a. Facts: C&J is accused of violating antitrust laws and inflating the surcharges on ‘odd lot’ securities trades. Petitioner tried to bring a class action on behalf of the customers; petitioner individually lost only $70, so little that an individual suit is preposterous. The question was whether this suit was maintainable as a class action under rule 23. The specific hang up in the lower court was the notice requirement: as the appeals court found a class action under 23(b)(3), but this raised the questions of whether rule 23(c)(2) and the due process clause required individual notice by mail of all those that could be reasonably identified. Class counsel argued that the expense of this would overwhelm any recovery.

b. Holding:
i. Rule 23(c)(2) specifically requires notice to all class members whose names and addresses can be found through reasonable effort. This is so they can opt out of the class if they so choose, and to provide due process.  Court cites Mullane, despite that Mullane opinion doesn’t claim to be a bright line rule

ii. 2.2 million names are easily obtainable, and these people should be noticed personally. Even though it’s unlikely in this case that anyone would opt out and pursue their own claims (considering how small the claims are) the notice requirement is not discretionary, the court said.

iii. in (b)(3) class actions, the plaintiff is responsible for the cost of notice to the class members.

c. Ironies of Eisen

i. Classic example of good idea for class action

a. Efficiency – tons of claims

b. Fairness – not worth it for Eisen to pursue it on his own, and he’ll probably not get anything any other way.

c. Galanter problem – Eisen is one shot player.  The government rarely enforces things like this.  Allows the One-shotters to organize themselves as classes with good attorneys.

2. BUT ( Supreme Court destroys Class Action because notice is insufficient – Rule 23(c)(2) and Mullane (

3. Practical point( If class action is that likely to succeed (90%), why not just have law firm front $200k for notice

ii. POWELL’s Oddly inflexible reading of authorities

1. Rule 23(c)(2) – “Reasonable” effort requires notice to 2+ million?  

Powell assumes that reasonable effort requirement doesn’t have any balancing idea

2. Mullane 

a. gives a balancing test (p. 271)

b. it did NOT require notice to contingent beneficiaries (273)

c. Powell doesn’t even consider implicit counter-argument

3. Contrast to Mathews’ flexibility!  Why the different? 

iii. Contrast the (b)(1) and (b)(2) class actions – notice is much more open.   Why doesn’t Mullane require actual notice in Rule 23(b)(1) cases?

iv. Facts to note:

1. Powell’s holding against cost shifting is a precursor for Alaska Pipeline (American Rule on counseling fee).

2. If the Eisen people had won, their costs (not attorneys fees) would have been paid for under Rule 54.

3. Eskridge thinks Rule 23 is in violation of rules enabling act!!  If judge doesn’t interpret it narrowly, he might get reversed.

It might have made more sense for Younger to hi-jack the state class actions in Skywalk

VI. Amchem Products v. Windsor (USSC, 1996)
a. Facts: This case involved the attempted global settlement of current and future asbestos claims. The specific 23(b)(3) class seeking certification in this case was of future claimants: people who had not yet filed suit, many not yet identified, perhaps not yet diagnosed with asbestos-related illness.

b. Questoins:

i. Would we treat class action filed for settlement differently?

ii. Was the district court correct in certifying settlement class action?

(3 issues)

1. 23(b)(3) requirements of common issues predominating

2. Adequacy of representation for future plaintiffs 23(a)(4).

3. Notice requirement for 23(b)(3) cases – 23(c)(2)(B)

Cf. Eisen.

4. ability of future plaintiffs to exclude themselves from 23(b)(3) – 23(e)(2)

b. Holding

i. Settlement only cases are still required to meet Rule 23 requirements
Management issues drop off (23(b)(3)(D)), but the rest are still there.
ii. 23(b)(3) common issues do NOT predominate:  
1. Every person has different issues: different diseases, complicating factors could provide different defenses [smokers, etc.], different medical causes, pain and suffering very quite widely.
2. Unlike skywalk disaster, asbestos cases were all around the country.  Different state law would apply.
iii. adequate representation 23(a)(4)

1. Substance – will the settlement adequately provide damages for those who will be injured in the future?

2. Procedure – Are the people adequately represented by the attorneys producing the settlement?

a. tendency to over-reward those currently injured 

b. Tendency to under reward the future victims

iv. Threat of litigation is an important bargaining chip.

c. Dissent (BREYER)

i. Settlement indicates that interests are being represented.  

1. turns substantive issues into a procedural issue

2. Because they have work through all the issues through a negotiating process, there is legitimacy (“Cuisinart process”

3. At the end, the commonality predominates.  Things are broken down by grids.  

ii. General Point - pragmatic

For the sake of time, effort and expedience, it may be in the pragmatic interest to get these matter settled.

iii. Adequate Representation

1. Admits it’s a problem

2. Procedural point ( defer to the District Court; they’re in better position to judge this. 

3. Substantive point ( Benefits will be provided by class action (S&S 959):

a. Tolling statute of limitations

b. Waiver of defense by plaintiff

c. Payment of claims

d. Assurance that funds will be available when they get sick

e. Right to additional compensation if cancer develops

Not mentioned: settlement includes testing protocols for people who are at risk

d. Deeper Questions ( How can you meet notice requirements?  Is there even standing for people who have not been injured?

1. 23(c) only requires “reasonable measures” for best possible notice.  

2. Standing Problem ( What if you can’t even identify the plaintiffs?  How can you have res judicata?  Isn’t this in direct conflict with Eisen?  Even if it kills class action, we can’t throw out individualized justice.

Part VI – Metaprocedure

Arkansas Prison Litigation

I. Arkansas Prison Litigation Cases

a. Charting the Cases
	
	Talley
	Holt I
	Holt II

	Пs
	Individual Inmates 
	Class of Inmates at Cumins Pennitentiary
	All prisoners and future prisoners

	∆
	Prison Superintendent (Stephens)
	Prison Commissioner. (Really its the prison system itself)
	Arkansas legislature – entire prison system

	Relief
	Preventative/Negative injunction (end to whipping)
	Affirmative Injunction
	Structural injunction

	Evidence Taking
	Retrospective/witnesses
	Present conditions, stipulations
	Prospective – expert reports judicial visit

	Role of Judge (Henley)
	Umpireal/detached
	Involved
	Committed

	Judicial Attitude towards:

	(1) Prison Authorities
	Highly deferential
	Moderately deferential
	Much less deferential; pays more attention to expert penologist’s reports

	(2) Prisoners
	Skeptical
	Sympathetic to group
	Prisoners vanish

	(3) Grue/Trusties
	unaware
	Troubling but constitutional
	Constitutionally impermissible (ditto for racial segregation and isolation.)


b. Evidence Taking and trial focus

i. Talley – retrospective.  

1. Here’s what’s gone in the past

2. Your honor should evaluate it.  

3. common view/procedure

4. We’re not aware of grue – just beatings

ii. Holt I  - present conditions

1. “here’s how things are now”

2. as much about the future as about the past

3. Instead of taking statements, it’s done by stipulations

4. Many of the findings of facts are not being contested

5. Grue is in therr

iii. Holt II – Prospective

1. Prisoners diappear entirely as participants in the trial.

2. Place of prisoners is taken by experts, doctors, penologists, visit, etc. 

3. Judge tastes grue

II. Problems with Arkansas Litigation:

a. Separation of powers ( role of the judiciary 

b. Federalism ( Federal judge mandating state policy.

c. Democracy ( Federal Judge has life tenure – unresponsive to people’s preferences.

d. Common sense concerns

i. These people are prisoners – not going to be a lot of sympathy

ii. Nobody really knows what is going on in the prisons, and information is marginalized

1. sensational media

2. denigrated – liberal Yankees

3. see stories as exception rather than rules.

iii. Money

1. Arakansas is poor

2. The middle class likes a self-sufficient prison farm system.

iv. Public Backlash

1. Public anger against judge who released all the prisoners.

2. Outcry in the legislature against the judge.

e. Legitimacy point

i. When change seems to be imposed by unelected federal official, it seems easier to demonize the reform

ii. It’s more acceptable if the changes come from a legislature.

f. Strategic issuing of a ruling (e.g. for releasing prisoners)

i. Ultimatum ( Set a date by which changes should be made.

ii. Bad strategy ( enter an immediate order. 

iii. Judge is heavily involved now, managerial judging.

1. gets parole board involved

2. Problem – cooperative defendant is selling out the system too easily.

Models of Adjudication

I. Classical model  - May still be Prominent model

a. Description: Simon critiques it in “Ideology of Advocacy,” embodied in Mullane/Allev v. Wright
i. Conflict with zealous adversary counsel for each side

1. counsel  internalizes client point of view and pursues pursues it 

2. distinctive to adjudication ( gives it form and legitimacy (Fuller)

ii. Umpireal judge

1. stranger to conflict

2. neutral and above the fray (Fuller)  - As objective as human rationality allowed

3. Decides who wins/who loses, remedies

iii. Formal evidence taking (Chamberlain) and decisions

Must be suppored by reasonable (win/lose) process (Tavaloureas)

b. Doubts/limitations (epitomized in Ark prison litigation)

Problems with adversary system as basis for resolving disputes productively

i. Finding the Truth: Simon on the Lassiter majority ( doubt that the adversary system leads to truth.  

ii. Galanter problems (e.g. Fuentes) the “haves” systematically come out ahead.  The adversarial system can exacerbate the problems

1. Problems pointed out by Judge Henley are by no means new – have existed for decades.

2. Arkansas prisoners are definitely “have-nots”

iii. The agency problem (Skywalk) is central

1. Greedy attorneys undermine own clients

2. Subconscious process by which attorneys unintentionally sacrifice their clients.

iv. Judge is not a stranger

1. Resnik’s idea of Managerial judges – the judge is no longer a distant party.  These phenomena are even more wide spread today.

2. Judge Henley in Ark. prison litigation– reasons to be concerned with managerial judges

a. Template for this is desegregation cases after Brown
b. Henley becomes a partner with advocates for prisoners, attorney-general’s office, and perhaps even with legislature.

3. Judge Weiner in Amchem (see Breyer dissent)

v. Movement away from Individual Rights
1. We’re all individuals with Constitutional Rights.

2. Verdicts should be either –or

e.g. should either say prisoners don’t have the rights they claim, or let them go – can’t be a comprommise

c. Eisenberg article looks at other societies.

i. Their processes are usually marginalized

ii. Viewed as primitive processes – normless compromises

iii. Eisen argues that there is a process going on in this situation that accommodates competing norms (instead of just choosing one)

1. compromise rather than saying I’m right and you’re wrong 

2. feedback loop reinforces compromise

d. Looking through lense of APL, we see that our society is more like Kadume

i. Hedley is situating himself as a member of the community; he visits the prison, becomes involved, researches

ii. Instead of a win/lose argument, there is a conversation.  

iii. Notice the structural similarity: colliding norms (prisoners should not be subjected to certain treatment vs. federalism norm that democratic authority of state government should not be dictated by un-elected federal judge) are both recognized as legitimate

1. rights are 8th amend norm

2. remedies focus on the federalism norm

iv. The role of the judge is not to choose who is the winner with the rule of law; role is to help conditions by which the paradox can be ameliorated.

II. New model ( dispute negotiation (APL/Eisenberg/Amchem dissent)

a. Counsel is diligent not adversarial in problem solving (cooperation).  

b. Managerial/Mediating judge

i. In the beginning he was not bossing people around

ii. Judge was doing research

iii. Attorneys thought there was a problem of unconstitutional conditions, and Judge Henley was a mediator.

c. Informal evidence taking and decision(s) supported by reasoned negotiating process

d. Antecedents for “New Model” (not really a new model at all)

i. Traditional Anglo-American Law

1. Equity( when there was a hard done with no adequate remedy at law, you could go to chancellor for remedy.  

a. Remedial flexibility (injunctions, etc.)

b. Person-oriented norms

c. Accommodative of colliding norms

d. Looks beyond the technical law

2. Jury Decision-Making (not in equity) 

a. Reed jury is a good example of this process:

b. Looked at colliding norms, person oriented norms, etc.


3. Due Process Tradition

ii. Mullane, Goldberg, Matthews all deal with person-oriented norms

iii. Comparative Law

1. Communism

2. Civil Law (langbein)

3. US Law is probably third most popular system

4. Non-western societies (Eisenberg)

Confuscian system influential is china is very much like this “new” model.

iv. Feminist theory

Carol Gilligan’s notion of two predominant moral voices

Amy’s voice as well as Jake’s has a place in our legal reasoning

III. Challenges for the New Model

a. Fairness to Individuals ( 

i. Dignitary ideas are not utilitarian  (non-quantifiable, non-instrumental)

ii. To the extent that dignitary ideas are tied to legitimacy of the system, the new model is subject to criticism

iii. New model lacks formalism
iv. Certain boundaries are sacred to Americans 

The older the boundary the more unsettled we are by traversing the boundaries

v. Bargaining Disparities

1. New model does not work well with these disparities
2. Criticism of mediation and arbitration.  
Feminists say Mediation in the context of family dissolution gives unfair advantage to wealthier/pushier partner

b. Danger of bad faith

i. Assumption of model is people working in good faith
ii. Ongoing relationship between the parties is helpful.  Prison litigation may be a good case of this: prisoners aren’t going anywhere, neither is the legislature

c. Legitimacy Questions

i. Federal judges are un-elected and therefore unaccountable.

BUT: Supreme Court is the least dangerous branch of our society.

Congresss can destroy you, the president can destroy, but the court can’t.  Just as it’s not the great Satan, it’s not the great savior.

ii. Federalism Questions

1. Local government is very important
2. Local school boards are important for ensuring a good 
iii. Process Matters
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