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Criminal Law Outline:
I. Criminal Justice Process:

So this course is about the norms, and what norms are appropriate for the purposes

· of course, the system depends on the honesty of the parties

Crimes are defined by statute, the burden of proof is enormous, 

The trial system is completely adversarial, and the framework traditionally tends to favor the def. as keeps the trial narrowly focused on the charge

The Action taken against lawbreakers is designed tot serve three purposes beyond the immediate punitive one.

· It removes dangerous people from the communities 

· It deters others from criminal behavior

· and it gives society an opportunity to attempt to transform lawbreakers inot law-abiding citizens

What does the law of crimes do?

· sets up rules about people’s conduct toward each other

· without interfering to much in lives

· without basic norms life would be more dangerous?

· so crime law goes beyond establishing the basic rules of group existence

· the focus is on the violation of the norms or the prevention of the violation of the norms

· dealt with by investigation

·  determine guilt

· corrections
· correctional process:

· in some thing it says the purpose is correction, is a rhetoric from the past for rehabilitation, not so today, now is retributive

· the effort to get tough on crime/retributive have resulted in enormously long sentences 
The police do an enormous amount of prevention, and their success at this is a puzzle, as number of cops alone does not seem to reduce crime

· have lots of discretion in investigation, the lawyers have little to do with

· if the police feel like investigating then they do

The prosecutor

· discretion is formal and total, does not have to bring the case if does not want to

· (in some systems have to prosecute)

· in American system, in principle the prosecutor does not have to prosecute, so has complete discretion on whether to act or not

· danger of the discretion

· possibility of discrimination

· prosecutor’s prejudices, unevenness

· loads of corruption! maybe?

· was a time when this was so, and lots of other disturbing stuff too

· now the system is largely dollar honest (less so at the police than the prosecution)

· are elected officials, so there are political forces at work that influence when there is discretion

Most crimes are not solved

· homicides are mostly cleared, as are between people that know each other

· property crime hard to solve

The vast majority of cases are pleaded
· The low visibility of the negotiated plea allows this compromise which may be more rational and congruent than the result we are likely to arrive at after a trial.  

· often brought up on misdemeanor, charges reduced and they are released, very few trials for misdemeanors

· for felonies is different

· so, most cases are not subjected to procedure in the trial sense 

· reason why have a guilty plea system?

· system could not operate if every case a jury trial

· but other systems do not have a guilty plea system…

· prosecutorial discretion, in this system has discretion not to prosecute, can shape case in any way that wants to

· (trials don’t find the truth, but there is an element of predictability or unpredictability introduced by the jury, there are so many protections that there is a likelihood that the def. might escape conviction, and these protections make delay,)

· the parties do not fully know what the other side has, makes easier to bargain

Procedure:

· the rule of lenity: the statute is to be read in the way most favorable to the defendant, if does not fit in then no case

· the standard of proof is the highest in the legal system, beyond a reasonable doubt, 

· a doubt that can explain by the evidence

· if do not have a reason for it then is not enough

· so this is a high standard. why higher in crimes then in other branches of the law? in a civil case have to establish is more likely than not, and in a criminal case have to be persuaded more

· well, the stakes in a criminal case, taking away of freedom, sort of inherently high

· but in civil cases can lose all money for negligence, can still be really serious

· the power of the state, the state’s power plus the loss of liberty, all in all the power of the state is awesome

· fear putting innocent people in prison, want to reduce the likelihood of this, terrifying of an innocent person being deprived of liberty

· still though, can be errors in the process

· have desire for certainty in the process, cause the result is final.

· of course the trial process is incapable of yielding this certainty

Defense: can put on Evidence
· It is critical that the moral force of the criminal law not be diluted by a standard of proof that leaves people in doubt whether innocent men are being condemned.

· Evidence is considered relevant for the purposes of the rules of evidence only if it is both probative and material.

· Evidence is probative only if it tends to establish the proposition for which it is offered, that is, if the proposition is more likely to be true given the evidence than it would be without the evidence.

· Evidence may be excluded as irrelevant either because the evidence does not tend to establish the proposition in question or because that proposition is not material to the outcome of the case

· Various rules relating to privilege give individuals the right to withhold certain kinds of testimony, often in order to protect particular interests of a witness or specially important relationships with others.  

· Other exclusionary rules: prejudice, the rule that evidence must be excluded whenever its probative value is outweighed by its prejudicial effect.  Prejudice is involved if the jury is likely to overestimate the probative value of the evidence or if the evidence will arouse undue hostility toward one of the parties.

· In the structure of the trial the party with the burden of proof opens and closes the trial, and then the judge charges the jury,

·  in civil cases is a discovery procedure, not so in criminal, don’t have to tell the other side the evidence

· is some theory that the defense might try to disrupt this evidence, kill the witnesses, etc.

·  this happens, but perhaps not so much that justifies this

· in CA they get the evidence and bumping off of the witnesses is no worse there

· so there is no political push to change this system, if anything, is push to make more difficult to be able to put on criminal defense

· is characteristic of crim. trial the defendant is to be charges narrowly on the charges before them, if there is something in the facts that is put in that is not related to the statutory charges, case might be thrown out, if the facts do not correspond than case likely to be dismissed, so in general criminal trial is very focused

· Evidentiary Issue: People v. Zackowitz (1930): Unless the defendant has made his general character an issue in a criminal prosecution, evidence thereon is inadmissible (unless admissible for some other purpose)

· there can be no implication from the ownership of weapons which one leaves behind at home

· is not focused on the background of the def.,

· there was no doubt that Z. had shot the guy, just the intent, state of mind, circumstances, etc. 

· What the jury thinks of Z. is important, but:
· Character: other evidence to show “bad character” may not be introduced in order to show that the accused had an evil disposition and thus was more likely to have committed the offense charged.  Bad acts cannot be introduced to show someone’s propensity to commit the crime because:

· is system’s fear of the jury, that if character is admitted will use too much passion, in their judgment, the jury might be influenced, 

· don’t want the jury’s passions and fears of the def. to influence to convict, should be evidence and stuff, don’t just want the jury to throw the def.’s life away

· characters creates an aura of guilt, where there might not be anything

· and would be getting judged on past stuff, over and over …

· so this is in some ways strange case for crim. law, as is evidence, but the appeals court picked this case, because did not sound to them like first-degree murder, so looked for anything in the record to help, and evidence/character was the thing, 

· this rule about excluding character unless the def. introduces, is extraordinary fact in the system, cause want to convict the malevolent people and the def. knows more about their state of mind, so is an awkward tension, as want to lock up the bad people as well as those who do bad things, 

· the tension is also recognized in the separation of the trial and the sentencing

· his character is not admissible, but can introduce evidence that sort of demonstrates character/lifestyle

· rule 404, sometimes other acts permissible because they prove the specific charges crime, but this supposedly is not showing the character, is showing evidence, so other crimes sometimes point to other facts in the case, so stuff not shown for purposes of character, for other stuff, 

· defense can introduce character if wants to, but then the prosecution can use also

· Other crimes:  Other crimes may not be introduced.

· the rule renders other-crimes evidence inadmissible only when offered to prove the character of the person in order to show action in conformity therewith; the rule itself does not bar the use of other-crimes evidence for some purpose other than that of suggesting that he acted in conformity with a bad character

· evidence of other crimes committed by the defendant is admissible when the other crimes are so nearly identical in method as to earmark them then as the handiwork of the accused.  The device used must be so unusual and distinctive as to be like a signature.

· even when other crimes evidence is clearly inadmissible, if the accused chooses to testify in his own defense, then the prosecution generally will be permitted to ask about the other crimes in its cross examination of the accused and to introduce other crimes evidence in its rebuttal for purpose of impeaching the defendant’s testimony.  (in theory it may only be considered for purposes of judging the credibility of the defendant’s testimony, and the jury will be so instructed.)

· in recent years an increasing number of courts have recognized the injustice of this unqualified exception for impeachment use of prior offenses; these courts require admissibility to be determined on a case-by-case basis, weighing such factors as the recency of the prior offense, whether the crime involved dishonesty, and whether the crime was so similar to that charged as to enhance the danger of prejudice.    

· is constant struggle to keep the trial narrow enough for the case, when want to introduce character

· if Z. had claimed that was not a killer then the weapons might be admissible in other way, if one matches then would be proof of the crime     

· so are the weapons relevant? anything that makes proposition more likely might be relevant, so here? well, the court says that is mildly relevant but so prejudicial is not worth admitting, 

· Evidence, even when relevant, must be excluded when it tends to subordinate reason to emotion in the fact finding process.

Jury: The most important part of the case:

· The trial process uses the jury for the finding of facts, insulates the judge, 

· jury can be enormously prejudices though, and the judge can remain passive

· so the plea system, created by the character of the trial process

· the parties rest, and the judge gives the jury instructions

· jury decides

· Juries may react differently to the circumstances of distinguishable crimes, but at least they react to the circumstances of the crimes.  A jury is unlikely to seek conviction for the sake of conviction, to respond to a defense attorney’s tactical pressures, to penalize a defendant because he has taken an inordinate share of the court’s and the prosecutor’s time, to do favors for particular defense attorneys in the hope of future cooperation, or attempt to please victims and police for political reasons.

· Is no record of the jury’s decision process, 

· what’s the idea of juries? what do they do that is so valuable? after all there seems to be fear of the jury also, at least by professionals, 

· we think that a decision by a group of people is better than one by individual, and also want to get a jury of the person’s peers,

· protests the def. against the apparatus of the govt. 

· here is unsophisticated body of people not in the pocket of the govt.

· so this is the idea behind the jury, tried not by individual but by the community, 

· does the state have any interest in trial by jury also?

· in the federal system no right to wave the jury, so must be a state interest,

· the state needs the community to share the responsibility, says that the community approves, there are cases when the state wants the legitimation of the jury,   

· and protects the judges from the wrath of the public, as they do not make the decisions, the judge does

· so not only protects the def. but gives legit. and community approval of the trial

· The Role of the Jury:

· Duncan v. Louisiana (1968), Because trial by jury in criminal cases is fundamental to the American scheme of justice, the 14th amendment guarantees a right of jury trial in all criminal cases which, were they to be tried in federal court, could come within the 6th amendment’s guarantee. 

· the commission of a crime that results in a sentence of 2 years in prison is a serious crime, and not a petty offense.

· the right to a jury trial has historically received protection in English and American law.  It protects against unfounded criminal charges brought to eliminate enemies, judges too responsive to higher authority, and overzealous prosecutors.  This does not mean than an accused cannot choose to waive a jury trial.  Also, crimes carrying possible penalties up to six months do not require a jury trial.  The possible penalty for a particular crime is of major importance in determining whether it is serious or not. 

Might be an appeal, but are rare, only about the stuff jury was instructed on

II. Why is the state a Party?

The Mounties: 

· is a rare example of where the state is not present, except in the minds of the inhabitants, 

· The communities are initially governed by the miner’s meetings, the communities, 

· meetings were trying to maintain order,

·  mostly dealt with Character, 

· did what the modern American system does not do, made decisions on character

·  but was a lack of institutional resources though, prisons and stuff 

· but were largely dealing with people that are going to stay in the community,

·  so solutions for that, were to still allow the people to still live together, (unless banishment) so tended to be about character

· so what in the poison case did the meeting say about the actions? 
· well, they seemed sympathetic, empathetic, 
· is homogenous society, everyone has the same problems in these communities, other miners can put selves in shoes, 
· so use character to decide, 
· is quality of small no legal system society

· is a situation where trying a person as a person is appropriate

· one of the reasons for sending the law to the Yukon was to prevent lawlessness and restore order, 

· did make a difference in the order?

· no, crime was low and there was no decrease in the crime, 

· so why were they sent?

· an assertion of state power,
·  and criminal law really is this, is not really different results, but is the same results through the state, and Canada wanted to do that

· were there problems with the administration of the informal system?

· the introduction of the Mounties did not increase law/order

· but the Mounties were part of Canada imposing their sovereignty

· raises the question about what the criminal justice system brings to the law

· there were problems with the miner’s system, did not have a range of sanctions

· only deprivation of property and banishment

· the state has a range of options and can do things to people that the miner’s hesitated to do in their small communities

· why did the miner’s hesitate to impose such sanctions as death?

· they are not the state; do not have a monopoly on the legitimate use of violence, might get in trouble

· danger of retaliation against the group that voted for it, or the person that did it, or the complainant that asked for it

· in a state is extremely difficult for the person sanctioned to retaliate

· and are not likely to

· the powers of the miner’s meetings were limited by the fact that it did not have the control of a legit. govt. 

· what was the problem that stuck out as far as Canada concerned?  that the miner’s did not really care about?

· (the miner’s did not distinguish between civil and criminal law) is characteristic of small scale societies (the Mounties did recognize, leads to the question of why the state is a party)

· in a state system crime is stigmatized, and the power to do this is only something an enormous bureaucracy can do.

· one of the issues in the Yukon was the problem of the selling of alcohol to the Indians, 

· so there is an external problem, a Canadian problem, state administration problem, but not a miner’s problem

· also were taxes and such that the imposition of take provided for that the miner’s also did not care about

· the “trials” at the miner’s meetings largely looked to character as a means of determining guilt, sanctions, etc.

· there is an indication that the miner’s meetings began to break down over time, did not treat so seriously as before, and this is also something that led to the imposition and acceptance of the Mounties influence

· what led to this?

· the group of people participating in the meetings increased, and then included all sorts of people, including those of suspicious character

· what does this mean for the nature of the legal rules that the miner’s meetings arrive at?  what is likely to happen to the rule making process?  when the homogeneity of the community begins to break down.

· as the society changes, people do not entirely agree about what the body of the laws should be, as opposed to before, where the community largely shared the same experiences and values

· the stratification of the society makes it harder to impose the same values, status distinctions complicate things, so come to need universal authority to impose decisions, was so much possibility of disagreement that more force to enforce the set of norms is needed

· so back to the issue of being tried on character.  what are the problems with this as the community becomes larger, more diverse and more stratified

· well, if do not know the person will be difficult and unreliable to judge on character

· people also do not agree on what a good character is anymore, is disagreement about the norms

· so in a highly diversified society do not want to pick people out on the basis of character, but on narrow issues, as there is no general agreement of the norm or character

· the state replaces the complainant, as the prosecutor, the state becomes the prosecutor

· as the state wants to impose its sovereignty

· some crimes imposed in the interests of the state, or society as a whole

· as in the case of alcohol laws

· the state has the bureaucracy and the resources to impose diverse sanctions

· reduces the problem of retaliation

· acts impersonally

· chooses among norms, decided what norms to impose

III General Principles of Criminal Law

· Why Punish
· categories of justification: 

· forward looking, 

· utilitarian

· incapacitate, 

· deter, 

· (by example also)

· backward looking, “desert” idea, that impose on a person because they deserve it, whether or not will have a good effect on society

· variant versions of, example, Kant: Kant says that whenever person commits a crime should be punished, because, are upholding justice and if do not then will degrade society…is in the interest of something called “justice”, 

· What is there about justice that requires that justice be imposed?

·  the principle of equality? is the idea that a crime injures society, 

· injury’s legal idea is that something is unjust and calls for redress by punishment.

· There is a desire for retaliation,

· does this go back into time?  in “primitive societies” do people redress crimes by retribution?

· banishment

· cash payments

· can’t afford vengeance, will set off a chain,
· but the state can afford, little possibility of retaliation, 

· Kant says that justice is not vengeance, although it may replace vengence, but do not have to do it because tradition says have to do it, the criminal himself deserves to be punished. 

· Kant says that the criminal is also committing crime against self.  If steal will have no security for self also.

· is necessary to adhere to, live by norms, including the perpetrators of the crime, necessary for justice to be done, 

· Philosophy and Policy
· What is punishment?

· making the perpetrator suffer.

· although today is the motion that some prisoners and stuff do not suffer, but is suffering, making them undergo something unpleasant experience to do some good or something, or bring about justice?

· all of these philosophies dance around these ideas, several of the commentators speak of an expressive function, the imposition of the punishment expresses society’s strong affirmation of the norm, helps society’s solidarity, reaffirms its norms and that fact that can do something about the breach of the norms, but this still does not explain very well, and is certainly not Kant’s argument. 

· One idea under Kant’s argument is that the criminal harms self by tearing the fabric of society, the injury has to be to society.  there might be an individual injury but the crimes to the society.  the injury must be a public injury

· Imposes order on the desire for vengeance? 

· so vengeance might not be natural but is widespread, and is true that in pre-modern society retaliation was not preferred community method, but happened.

· In some places without strong govt. and crime ridden urban areas, is commonly vigilantism, 

· but vigilantism is not doing justice, is more than retaliation by group of individuals, and in well run societies, vigilantism not allowed, 

· is state’s position to handle crime, so is something to the statement that the function of the criminal law is to replace vengeance,   

· Moore

· the pure deserts people say that does not matter if satisfies the disapprobation of society, that is merely side-effect.  Is purely moral proposition.

· just deserts = purely moral

· Emile Durkheim: society becomes closer, is carried forward, an act of solidarity by reaffirming the norm, 

· Morris: (more just deserts) 

· that the mutual benefits of society come from restraint, and when a person fails to adhere to the principles and takes advantage of others, does not respect the balance of self restraint in society, 

· Morris says that the person has to pay back, that this is fair,

· what’s the problem with saying that there is a payback, 

· this is not about personal payback, is societal, but what is the problem with this?

· hard to determine what took away

· if someone steals 10, and society says has to pay back, does this qualify as pay back?

·  no, cause in general is suffering as well, as the victim suffered, so paying the money back is not enough, (is not like contracts, making whole, is more than that)

· so in the case of a physical injury?

· so how does making the perpetrator suffer pay the balance?

· satisfying some moral requirement

· look at the alternative, not acceptable to do nothing

· cause then crime will run rampant

· social fabric of society not working?

· Moore says that everyone imposes moral restraints on self,  and some don’t have restraint. 

· so what is the assumption about people’s behavior, absent restraints by the criminal law?  

· the assumption is that we want to do those things.

· What is it that we are saying to selves when we say that others who commit crimes must suffer?  

· That everyone has violent criminal impulses,  and this affirms that our self-restraints are important.  

· And if do not restrain these impulses in others, then are afraid will commit crimes by self.  So payback alone does not make sense, want to feel that having restraint is the right way to live. 
· There are more anticipatory crimes than other types of crime,

·  how can there be any just deserts for something that did not hurt anyone? how does that hurt society?

·  was still a terrible wrong to society cause person was showing lack of restraint,

· was a violation of society

· Murphy makes attack on balance in society,

· some do not get any of the benefits, for the exercise of self restraint, don’t get job/education, maybe from discrimination, do not have the same investment in society, so the obligations should not be the same,

·  would be the just deserts answer to the Murphy argument?

· the disenfranchised do receive some benefits?

· Some crimes are easy to commit and pose an enormous temptation, especially to people without property, 

·  so jumping the turnstile at the subway?

· fine, community service,

·  max. is a year in jail

· is supposed to be deterrence, is a very common crime 

· is the notion of the threat that might go to jail for year, 

· but no one knows this, is a lack of communication, people have to know that the sanction is there, 

· so general deterrence does not always work very well, as there is no communication, 

· the community that makes up society has to know what the norms are.  the educative power of criminal law, there has a be a dialogue with respectability to the norms.  if do not understand this then the persuasive power of the criminal law does not work.

· deterrence does not track just deserts; the sanctions might go up if is hard to deter the crime, need the community to carry the information about it.

· Criminal law for the purpose of educating people/communication:

· what is the danger of passing a law that creates a new norm?

· The new norm will not work if is not norm in the first place.  

· Prohibition did not work.  
· trying to make illegal for the purpose of educating people was actually not a very viable idea. 
· the community has to have been there in the first place.

· but this is not always the case, that passing a law will lead to a rash of people breaking the law

· This is deterrence by the educational value, not by fear.  But this appears to be not enough, (in the prohibition case at least) so the preventive educational effect by persuasion:
·  for us to accept the norm what has to happen? 

· internalize the norm.

· why internalize one norm and reject others? (prohibition)

· changing something that is a norm of conduct for large number of people, is not always wise

· different groups have different ideas about what the norms are
· violations of copyright,

· one of the reasons behind the “Mounties” was for the govt. to establish the norms that they wanted

· because of late people have been so hard on crime, lots of prison, other ideas now also:

· prison (is also shaming, but more)

· shaming effect, of prison and criminal sanctions generally, but what is the central problem about the use of shaming as a preventative measure?

· when they want to come back into society are going to be stigmatized, the recidivism is going to go up, if the person gets out and cannot make a living

· inside the person…being humiliated, is one of the reasons people commit crimes in the first place, some people react with violence to shaming, 
· so straight shaming that rejects a person does not work very well,

·  are trying to make a person see actions were wrong, are not putting in prison, which is essentially throwing the people away

· prisons are far away, not where we can see, they are out of sight

· Rehabilitation:  was a good idea and used to be all the rage, is why some prisons are called correctional facilities:

· problem:  would the person be incarcerated until the they were judged to be better, even if was a longer period of time than their sentence

· but prison is said to be a school for crime, and intensifies some of the antisocial behaviors that caused crime in the first place

· More problems:

· if can’t rehabilitate the person, how long should incapacitate the person? 

· forever

· some of the long sentences in the US seem to be doing this, are incapacitating forever

· three strikes

· is at odds with just deserts

· another problem with incapacitation, don’t know who should be incapacitated, who are the people that are truly impossible to pull back into society?

· if we don’t accept the justice of the norm then the persuasive functions do not work, if there is not acceptance

· Relatively minor crimes may call for lots of deterrence
· Restorative Justice: 

· is about using the community to sanction people
· the purpose is to create a situation when the person can be reintegrated in society
· is sort of contradictory with the theories about shaming
· what’s the problem with doing restorative justice?
· people have to want to be reintegrated in society
· But even if it was a small percentage, it would be worth it because of the sheer numbers of prisoners in the system,
· Problem of Fairness, 
· every case is different and is going to depend on how the victim feels about it, the hardheaded victims might volunteer, but the terrified ones? 
· victims might be scared and give in on a sanction that they do not really want to
· These are community courts (often is no victim, as are victimless crimes)
· And there are often no communities (at least with the criminals), and the victims don’t want to be further bothered
· In addition to the prisoners or perpetrators having to volunteer, the victims and society also have to want to reintegrate the criminals, requires some kind of community to function
· Cases and Statutes

· Dudley and Stephens: (cannibals),

· murder is the intentional killing of another human being, is the most basic crime.

· why is it the most basic crime?

· is the most obviously wrong?

· no one wants it to happen to them.

· is the most complete deprivation of another person’s rights.

· cannot injure other people, interfere with their rights, by taking their life

· (is interesting that if is not deliberate then is not a crime)

·  did this crime turn out to be a benefit to society as a whole?

· more people survived than would have otherwise

· so this was done to benefit others…..in a way. 

· so here seems to be more important to benefit society than keeping order?

· so here have a deliberate killing of another, so why does the jury hesitate to convict?

· was cold-blooded, but jury feels bad also, was done under circumstances where could have thought had no alternative, was necessary

· the jury thinks that they might have done the same thing, are empathetic

· judges say that perhaps the best of people might do the same thing

· so why is this not enough?

· the only time that necessity justifies is in self defense?

· in another situation perhaps because the person that is the one who is killed was the one who started the invasion of rights

· but here the victim is harmless, so can they still say was necessary?

· what do the judges say?

· is not a necessity, not in the law of England, is not a defense in English law 

· the judges say do not allow starvation as an excuse for theft, so are not for murder.

· would it have been preferable had all of them died?

· no

· so there is temptation combined with necessity

· the courts goes into puzzling discussion about the history and nobility of that it is better to die then take life…..and on.

·   what is the danger of allowing the group to take the life of an individual?

· if know that is acceptable to kill someone when is for good of all, might do it do often, according to their own perversion; it has been so historically,

·  The norm cannot be made on a totally normal basis, there has to be some variance from case to case.  Need a rule that can take into account differences but does not completely ignore the rule.

·  Was it reasonable for them to believe that this was really necessary?

· Might not have been, but it was reasonable for them to believe so.
· Reasonable belief is important:  

· If someone is assaulting with a deadly weapon and they do not really intend to kill, if one believes that they were going to kill, that would be reasonable and would justify force.

· Was there anyway to solve this; was there anyway to make this more acceptable?

· If they had drawn lots, would at least have been a recognition of the victim’s rights, if they could have gotten the consent of the victim, drawn him into the process, would not so much just be using him as a means, if he were an equal partner in the decision making.
· So why are convicting here?  
· is it for deterrence?  keep people from eating others?  

· Well, might be hard to deter if they think is a necessity.  And under such strange circumstances. 
·  So is about reaffirming the norm, when the person is truly the victim 

· So the penalty becomes extremely puzzling, cause death was mandatory then, so the norm is reaffirmed, but the sentencing structure makes it too harsh, so the crown commutes, but they still are branded as felons, so is a pretty harsh sentence

· United States v. Bergman (1976), 

· Pled guilty to 2 charges, 1) willfully participating in a scheme to defraud the US, false Medicaid claims 2) false partnership return.  Defendant is wealthy well-regarded philanthropist type.  

· The defendant should not be sent to prison because:

· the defendant should not be sent to prison for rehabilitation; if someone is imprisoned for another valid reason, should try and rehabilitate, but the goal of rehabilitation itself is not grounds enough for confinement.

· this defendant should not be confined to incapacitate him, as he is not dangerous and it is unlikely that he will do this again (specific deterrence)

· The defendant should be sent to prison because:

·  general deterrence

· Kant would say “one man ought never to be dealt with merely as a means subservient to the purposes of another”

· but, could counter this with, that the defendant’s interests are also being served by the enforcement of the law

· this is a very intentional crime, is a crime that can be deterred, 

·  and this is a good case for deterrence because this is a famous person (is this right?)

· This would be using him as a means, which Kant would not like.  

· What does the judge say about this?

· That he was served by the law also, that he benefited from the laws in general

· Are we really just using Bergman as a means?

· Well, he did the crime, this is retributive also.  He is guilty.  So if we have a range of possible sentences + guilt, then the law says that there is nothing wrong with using for general deterrence.  

· But, this did not work very well, running nursing homes, there is a lot of temptation in the industry

· any lesser penalty would “depreciate the seriousness of the crime”

· the offenses are serious

· is not violent, but this is kind of like robbery, and if it were robbery + violence then that would be considered a very serious crime.

· but the theft here might very badly affect the people in the nursing homes, are consequence

· This is a distinguished person, but is a thief, so there is a betrayal of trust, a long course of it (is frightening to society)

· can’t let the privileged violators off while the regular people have to got to jail

· retribution?

· the “sanctions” proposed by the defendant’s counsel are not unlike other projects the defendant has worked on before, “the seriousness of the crimes demands something other than “requiring” him to lend his talents and efforts to further philanthropic enterprises”
· Sentence: 
· given that this is a first offense by someone not likely to repeat and with his public life in his favor, would be cruel to sentence to years, but the sentence as it is, is stern.  
· Is enough for deterrence

·  would not commit similar crimes in the future, is specific deterrence; and is not going to commit violent crimes anyway, has not criminal record,

· And does not depreciate the seriousness of the offenses

· Defendant claims that his public humiliation is enough, but this is not a criterion for leniency for him, as he was only extra-humiliated because of his status, and it would not apply to others who were not so well known and public,   “there is a need for the appearance and substance of equal justice”

· This is a classic pattern of sentencing as it was prior to the adoption of the sentencing guidelines, the judge had enormous discretion, and it was thought that the judge should take everything into account, should make an individual judgment.
· State v. Chaney (1970), 

· Defendant was convicted of 2 counts of forcible rape and one of robbery, and sentenced to the minimum, which was one year.  The trial judge said there would very soon be an opportunity of parole.

· The sentence could not be appealed by the prosecution, so the trial judge had an iron clad discretion.

· What is the reason that the judge gave such a short sentence?

· The judge might have thought it was her fault and she deserved it.

· Military record

· Clean record

· The judge wants to save him

· But not much was made in the sentencing about the seriousness of the crimes, or the defendant’s lack of remorse

· This court disapproves of the sentence, stemming from the trial judge’s de-emphasis of several important goals of criminal justice

· The sentence: 

· Minimizes the possibility of the defendant’s comprehending the wrongfulness of his conduct,

· Falls short of the goal of community condemnation, or the affirmation of societal norms

· And condemnation of rape and robbery is eroded

·  The court believes that a longer sentence would: 

· Inform the defendant of the seriousness of is crime

· Would reaffirm society’s condemnation of rape and robbery

· And would provide opportunity for determination of whether defendant needs treatment before re-entering society

· United States v. Jackson, bank robber

· Don’t give person life without parole because of a bank robbery,

· but because want to incapacitate, 

· and this is not going to be necessary forever, as he will be old.

· so does not make sense to keep him in the jail forever, 

· the goals are deterrence and incapacitation, 
· according to the dissent deterrence is already served as much as it is going to be, and there is not need a to incapacitate them when they are no longer able to commit the crime because they are so old.

· The drug problem kid:

·  What sentence?  

· Under the old sentencing pattern, the sentence was pretty open, suspended sentence, short jail sentence, parol existed then also, was enormous discretion.  

· This system was constantly criticized as discriminatory, as better for people from the judge’s background.  

· Question, now that is now open, what would happen to such a case under the federal guidelines?

· The guidelines set a standard to which the judge has to adhere, and then parole is gone, they have to serve the sentence.
· Koon, the Rodney King case:
· Facts about sentencing guidelines: to have lived a blameless life, character, is taken into account by the federal sentencing guidelines by the criminal history factor

· Under the sentencing guidelines a district court identifies the base offense level assigned to the crime in question, adjusts the level as the guidelines instruct, and determines the defendant’s criminal history category.  Coordinating the adjusted offense level and criminal history category yields the appropriate sentencing range.  

· Congress allows district courts to depart from the applicable guideline range if the court finds that there exists an aggravating or mitigating circumstance of a kind, or degree, not adequately taken into consideration by the sentencing commission on formulating the guidelines that should result in a sentence different form that described.

· To determine whether a circumstance was adequately taken into consideration by the Commission, Congress instructed courts to consider only the sentencing guidelines, policy statements, and official commentary of the sentencing commission.  

· The Guidelines did not adequately take into consideration cases that are unusual.  

· The commission intends the sentencing courts to treat each guideline as carving out a heartland, a set of typical cases embodying the conduct that each guideline describes.  

· When a court finds an atypical case, one to which a particular guideline linguistically applies but where conduct significantly differs from the norm, the court may consider whether a departure is warranted.  

· The Commission lists certain factors which never can be basis for departure (race, sex, national origin, creed, religion, socio-economic status, lack of guidance as a youth, drug or alcohol dependence, and economic hardship, 

· but then states that with the exception of those listed factors, it does not intend to limit the kinds of factors, whether or not mentioned anywhere else in the guidelines, that could constitute grounds for departure in an unusual case.      

· Procedural History of the Sentence:

· The Federal Sentencing guidelines provided for 70 to 87 months, but their sentence was for 30 months, as they were granted downward departures from the range; because of 

· a) the victim’s misconduct and 

· b) a combination of 4 factors 

· 1) susceptible to abuse in prison 

· 2) would lose their jobs in law enforcement 

· 3) they had been subject to successive state and federal prosecution 

· 4) low risk of recidivism.

· Appellate court reviewed and rejected the above.  Said that:

·  1) were susceptible not because of physical characteristics that they could change but because of their action 

· 2) could be used too easily, could extend to applying socio-economic status which is never a permitted basis for departure 

· 3) irrelevant 

· 4) was already counted

· This court held that:

· I

· The appellate court should ask whether the sentencing court abused its discretion, (not use de novo review) 

· Below are matters determined by other guideline cases, which the district courts have an advantage over the appellate courts in, as they see so many more.

· The sentencing guidelines allow for a departure if there are mitigating circumstances of a degree not taken into account by the guidelines, as the guidelines do not take into account for atypical cases.

· There are encouraged and discouraged basis for departure from the guidelines.

· A court can depart on an encouraged factor if the guidelines do not already take it into account.

· A court can depart on a discouraged factor or an already taken into account encouraged factor only if the factor is present to a very exceptional degree and makes the case atypical

· If a factor is unmentioned, the court must consider the guidelines as a whole and consider whether the factor is unusual enough to take the case out of the guideline’s heartland

· It is expected that departures based on factors not mentioned in the guidelines will be highly infrequent

· II
· Reversal of the appellate court’s rulings:

· the district court did not abuse its discretion by taking victim misconduct into account, as it is an encouraged basis for departure, and the guidelines take into account an unprovoked assault, with is not the case here

· the govt.’s contention that some factors must never be taken into consideration is to usurp the policy making authority of the commission, if a factor is outside a guideline, the court must determine whether the factor takes the case out of the guideline’s heartland.

· the possibility of the loss of law enforcement employment is already taken into effect by the guidelines, as it is expected that using govt. force to violate people’s rights will cause the loss of such employment.

· the guidelines also have already taken into account the low possibility of recidivism.

· the court did not abuse its discretion by taking into account the susceptibility to abuse in prison

· Breyer though, thinks that this is already taken into account, as prison is a terrible place.

· Ginsberg thinks that does not matter, should not be taken into account, since was brutal crime by police of course will be the potential for abuse.

· Deterrence: works if people have faith in the system and there is communication, which there is not.
· What to punish
· Criminal Punishment is only one of many sanctions available to induce compliance with preferred norms of conduct.  A society may attempt to discourage undesired conduct by taxing it, providing for civil liability, including injunctive relief at the behest of a public agency or an injured party; it may establish an agency to govern such behavior through licenses, rules, and regulations; or for reasons practical and principled, it may leave it to be dealt with by private social pressures.  Nothing has been more widely recognized in modern scholarship criminal law scholarship than the danger of creating more evil by ill-considered use of the criminal law than is caused by the target misconduct.  It is a fatal confusion of values to see the Criminal Code as anything but a list of those most egregious misbehaviors, which, according to a broad community consensus, can be usefully dealt with by social force.  
· Barnes v. Glen Theatre, 
· What is the state’s justification for the ban on nudity?  How far does the legislature’s power extend?

· The Kitty Kat Lounge, claims that the 1st amendment guarantee of freedom of expression prevents the state of Indiana form enforcing its public indecency law to prevent this form of dancing.  Club wants to present totally nude dancing but an applicable Indiana statute regulating public nudity prevents.  

· Using the O’Brian test, find that Indiana’s public indecency statute is justified despite its incidental limitations on some expressive activity.  The public indecency statute is clearly within the constitutional power of the State and furthers substantial government interests.  

· Reasoning:

· The statute’s purpose of protecting social order and morality is clear from text and history, this statute reflects the moral disapproval of people appearing in the nude among strangers in public places.

· The traditional power of the state is defined as the authority to provide for the public health, safety, and morals, and we have upheld such a basis for legislation.

· Scalia: concurrence

· Says can be a crime even if no one is offended;  is just wrong, even if does not create a public harm. 

· In my view, however, the challenged regulation must be upheld, not because it survives some lower level scrutiny, but because as a general law regulating conduct and not specifically directed at expression, it is not subject to first amendment scrutiny at all.

· The law is not directed at expression in particular, but public nudity

· Were it the case that Indiana in practice targeted only expressive nudity while turning a blind eye to nude beaches it might be said that what was posed as a regulation of conduct in general was in reality a regulation of only communicative conduct.  Respondents have adduced no evidence of that.  Indiana officials have brought many public indecency prosecutions for activities having no communicative element.  

· The purpose of restricting nudity in public places is to not offend non-consenting parties, but Scalia says this is not the only reason to restrict, would still be wrong even if no one was offended

· Our society prohibits, and all human societies have prohibited, certain activities not because they harm others but because they are considered, in the traditional phase, immoral.  

· Souter, concurrence:

· When nudity is combined with expressive activity, it’s stimulative and  attractive value certainly can enhance the force of expression, and a dancer’s acts in going from clothed to nude, as in a striptease, are integrated into the dance and its expressive function.  

· Thus I agree with the plurality and the dissent that an interest in freely engaging in the nude dancing at issue here is subject to a degree of first amendment protection.
· Use the O’Brian test to determine the actual protection required by the first amendment

· The interest asserted by petitioners in preventing prostitution, sexual assault, and other criminal activity, although presumably not a justification for all applications of the statute, is sufficient under O’Brian to justify the State’s enforcement of he statute against the type of adult entertainment at issue here.

· Souter says that there are secondary effects, leads to other crimes.

·  well, the secondary effects might be the same as is, as the dancers are not clothed anyway, is still adult entertainment,

·  this is a statistical argument, has not actually happened, if just doing something that creates a statistical likelihood

· The biggest part of the problem, is that depends on the criminalization of the act in the first place,

· like the criminalization of drugs leads to more crimes, because have criminalized it!

· So is this just wrong, universally?  

· All of the states are against it, but is not bad everywhere.  outside of America, is a custom of ours.

·  So is a moral thing by society, so why should this be extended to be a law?  What justifies making it a general rule for all?  

· secondary effects of public nudity?  Souter’s idea takes the position that there are secondary effects, 

· Is about offenses to the public senses.  If is done in public and offends people, seems to be enough for criminal sanctions, but only if it is public.

· But the dissent says that no one is offended, because they are consenting to be there. But can people who are not attending be offended also? just by the circumstance?

· General Stuff:

· What is it that can be made a crime?

· Acts in private are usual isolated from criminalization.

· Must be some harm, is there public harm in stuff that happens in private?

· incest, is felony, is a customary thing, the things that horrify,

·  blackmail,

·  Should there be a requirement for public harm for there to be a crime?  Why do we say there has to be a public harm for a crime?

· It harms society?

· There are lots of harms that do not treat as crimes, torts.

· The criminal law protects individual rights, there has to be an effect on society, 

· What about a private assault? stabbing, fighting, deliberate, touching to injure in private?

·  is some paternalism, protect a person even if they do not want to be protected, the fact that they do feel injured does not matter

· someone is hurt, someone’s rights have been violated, how can this turn into a public harm?

· less of a sense of security, is an injury that others fear

· likelihood of retaliation, in the ordinary case

· likelihood that it will recur

· But there are other reasons to prosecute even if the victim does not want to press charges?

· victim might be intimidated

· the person is hurt, rights have been violated

· possibility of retaliation not gone

· crime might be repeated against the same victim or someone else

· So, to criminalize?

· some things statistically point to injury, and we do not make them crimes

· raising the speed limit, (is marginal justification), dangerous cars, (benefits to purchaser)

· but still don’t criminalize the dangerous cars, even though there is statistical likelihood that there will be a public injury

· there is not a recognition that this is anti-social, society does not desire to stigmatize,

·   so if do not want to criminalize but there is an injury, then use the tort system, (cost/benefit)
· So the law has the power to penalize private matters on a purely paternalistic basic, 

· but the New York Penal Law suggests criminalizing public stuff, display and dissemination, are all public acts, (disorderly conduct).

· Are violations only if they result in public annoyance or harm, disrupt in some way, so as a matter of policy, the interest of the state in enforcing the norms through the criminal law, 

· and if the harm is small and is not public, the power of the law runs out, 

· the making of a car that turns out to be dangerous:  why do not penalize as a crime?

· does not follow that because something is morally wrong should be made a crime.

· if the item is just risky, and know of the risk, then is a justification, and if society wants to take the risk, is preferable not to criminalize, then the risks taken care of by the tort system.

· so have an item that has injured a large number of people, what would incline to charge a crime against the manufacturer?

· is the intentionality that makes the difference, if they conceal the risk, then might have acted recklessly or deliberately as to the risk

· also is hard to impose meaningful criminal sanctions on a corporation

· criminal penalties are really designed for people, in which each member knowingly participates in the criminal act

· are very minor crimes like public drunkenness, and do not make a crime, though, is not something we fear a person to engage in
·  but if is in public might be disrupting order, or might not, so why is it criminalized?

· the supreme court says, that the legislature did this because there was not an alternative system, so here is a way to try to control
·  not such a great justification

· there are lots of petty crimes that fall into this area, the states want to regulate but have not a superior way to regulate,  so impose criminal sanctions

· is possible that discretion on the part of the police to not enforce something altogether

· Limits to What to Punish: so where does this stop?  when cannot make a crime?

· Legality
· all of these cases are interrelated by a single group of ideas, which have to do with controlling of abuse by the state, and giving notice to the perpetrator that it is a crime, 
· giving the accused the benefit of the doubt, in terms of notice, 
· if there is a doubt that there was notice then have to let go
· Shaw v. Directors of Public Prosecutions (1962)- concept that there is no crime without a law (eve though the case came out the other way)
· So could the legislature have made it a crime to publish a “ladies directory?”
· Yeah, comes out in the public, so can make it a crime, not just to engage in public but also to advise people that are doing so.
· So then what is the problem, parliament could have made it a crime, so why cannot penalize?
·   is no notice is a crime 
· gives lots of power to the court to deicide what is a crime rather than the legislature
· this is creating crimes retroactively, 
· How does the criminal law deal with a marginal case?
· Look at the statute, what were the purposes?
· Still have to interpret with lenity
· Dissent: In my opinion there is no such general offense known to the law as conspiracy to corrupt public morals…and I think that it is now established that the courts cannot create new offenses by individuals….surely it is now the province of the legislature and not of the judiciary to create new criminal offenses.  It has always been though to be of primary importance that our law, and particularly our criminal law, should be certain; that a man should be able to know what conduct is and what is not criminal, particularly when heavy penalties are involved. 
· Keeler v. Superior Court (1970)- 
· the murder statute is of ancient origins and must be construed in light of the definition of human being at common law.  A viable fetus was not considered a life in being at the time the statute was enacted.  Thus it would be overreaching to create a new crime on this basis.  
· the vagueness of this statute as applied to the fact situation was the problem for the court here.   Vague statutes fail to provide fair notice of just what conduct is prohibited.  Also, by failing to provide explicit standards for those who enforce them, vague statutes offend due process by allowing discriminatory and arbitrary enforcement.   
· what about the problem that Keeler knew was doing something wrong/illegal? (unlike Shaw)  Knew he was doing something wrong so why not let him get convicted for murder?  He was committing felony assault.
· Cannot just use discretion so broadly, if is not the same crime and has different jail time,
·  Cannot suddenly jump the charge up to murder, 
· The court draws upon a famous case (civil rights), where the courts change the meaning of the trespass notice after the fact, to try to convict these people, this is a case where the law was changed in order to convict these people, so the supreme court:
·  thought they know were doing something forbidden, well, that was their whole purpose, of protest,
·  knew was going to lead to an arrest but did not know that it was a crime, probably knew that it was not a crime before they went in there
· does not make sense to say that went in there and knew were going to be arrested, and this means knew were committing crime
· state cannot just deicide to punish mere violations or morals as crimes when have not previously done so
· City of Chicago v. Morales (gang stuff) (1999)- A statute providing penalties for criminal conduct is unconstitutionally vague if it fails to give sufficient notice regarding the type of conduct prohibited.
· A law directly prohibiting intimidating conduct similar to that described by the city of Chicago commission is constitutional on its face.  
· However, such a law may still be found unconstitutionally vague for two reasons, 
· 1) the law fails to provide the type of notice that permits ordinary persons to understand the conduct prohibited, and 
· Citizens should not have to speculate as to the meaning of a law.  The requirement of notice is not met here because the order to disperse takes place before an officer knows whether the prohibited conduct has occurred, and it is therefore an unjustifiable impairment of liberty if the loiterer is harmless and innocent.  
· 2) the wording of the law encourages arbitrary and discriminatory enforcement. 
·  The statute only established minimal guidelines for law enforcement to follow.  Police may exercise absolute discretion when assessing a group of bystanders for dispersal.  
· Review:

· idea is that the criminal penalty deters the offenders specifically and generally
· when something is extremely tempting and easy to commit, want lots of deterrence
· society supposed to internalize the norms
· incapacitation is widely used element
· how to tell who should be incapacitated?
· tell by recidivism?
· rehabilitation nice idea, but really nothing to do with traditional reasons
· and people wanted to go back to just desserts….no reason why cannot have both

· what do we want to make into a crime?

· something which causes injury to a person and the person feels wrong, is disruption of public order, and possibility of retaliation 

· if the act is intentional, increases “wrong” feeling and likelihood of retaliation

· but the point is not is wrong to the individual but wrong to society

· so crimes that are thought of as victimless can still be criminalized (though often involve invasion of privacy to prosecute)

· and as the privacy interest increases, tendency to criminalize drops off

IV Basics of Criminal Liability

The Criminal Act, Actus Reus

· Three principles limit the distribution of punishment: culpability, proportionality, and legality.  

· Model Penal Code: “to safeguard conduct that is without fault from condemnation as a criminal” (culpability) “to give fair warning of the nature of the conduct declared to constitute an offense” (legality) “to differentiate on reasonable grounds between serious and minor offenses” (proportionality)

· Culpability: Actus Reas- culpable conduct: in general: a voluntary act is required for there to be a crime
· Martin v. State (where he was charged with being drunk in public, drunk on highway) (1944)- Criminal liability must be based on conduct which includes a voluntary act or omission from committing an act which it was physically possible to have performed.
· being drunk at home is fine, in public, no

· so he was arrested at home, and the police took him to a public place, still work?  What is the problem with criminalizing this?

· was not a voluntary appearance on the street.  The statute presupposes that the violator voluntarily appears drunk in public.  Being involuntarily and forcible brought into a public place when drunk by an arresting officer is not a voluntary breach of the law and is not punishable.

· For conduct to be wrongful, it must either be a voluntary act or an omission to act.  This in itself is not sufficient to establish liability, but it is an essential element for liability to arise.  The law rests on the supposition that only voluntary acts or omissions are punishable, and while involuntary acts may be threatening, they are not of such nature so as to require correction by the penal system.

· Model Penal Code, section 2.01(1): A person is not guilty of an offense unless his liability is based on conduct which includes a voluntary act or the omission to perform an act of which he is physically capable.  

· (was an underlying voluntary act of getting drunk, but is not enough)

· the state created this crime
· People v. Newton (1970)- if it was an involuntary act is not a murder.  Where not self induced, as by voluntary intoxication or the equivalent, unconsciousness is a complete defense to a charge of criminal homicide.  Applies where the subject physically acts in fact, but is not at the time, conscious of acting.  

· Actus reus, wrongful conduct, does not include an involuntary act.  an act can be involuntary either when one is forced to do something against his will, or is not consciously aware of his act.  thus, an act which is a reflex, spasm, convulsion, or even sleepwalking, would not be conscious, and hence not voluntary.  But an involuntary act does not include such acts where the doer simply cannot remember it or because he could not control his impulse to do it.

· The Model Penal Code expressly declares that a habitual action done without thought is to be treated as a voluntary action.

· Model penal Code §2.01(4) provides that possession is an act only if the person is aware she has the thing she is charged with possessing.  

· The majority of courts also treat possession as requiring knowledge, even where the statute prohibiting possession is silent on the issue of scienter.  

· Some courts holds, particularly when the penalty is not severe, that is it sufficient that the defendant should have known.  

· In a few jurisdictions drug possession statutes are interpreted as dispensing with any need to show that  the defendant knew or should have known of the presence of drugs.

· Model Penal Code took the position that the acts of a hypnotized subject are not voluntary.

· Cogdon case, (sleepwalking case)

· is there any interest in criminalizing this conduct?  sanctioning this conduct?

· rehabilitation, so she does not go around killing people in sleep

· the law is hesitant to use defenses that can be easily made up, but do not exclude defenses because people can make them up

· Omissions: 
· traditionally the criminal law is reluctant to impose liability for omissions even where the failure to act is clearly immoral.
· see in 15.00 of the NYPL, that sort of omission is treated as an act, if the law imposes a duty to act, or the status imposes a duty (parent…hospital…voluntary and secludes, or put the person in peril).  

· those are not all of the cases, could be in a public place, and is clear that in almost all jurisdictions have no duty to do anything about it.  

· The law says do not have automatic duties to everyone around us.  Have no duty to take action to aid.  

· Pope v. State (1979) (crazy religious friend was staying with her and killed child in presence)-

· Pope’s conduct during and after the acts of abuse, must be evaluated with regard to the rule that although she may have had a strong moral obligation to help the child, she was under no legal obligation to do so unless she then has responsibility for the supervision of the child as contemplated by the child abuse statute.

· She may not be punished as a felon for failing to fulfill a moral obligation, she was under no legal obligation.  
· The evidence was not sufficient to show that Pope fell within the class of persons to whom the child abuse statute applies.  
· We see no basis in the statute for an interpretation that a person “has” responsibility for the supervision of a child if that person believes or may have reason to believe that a parent is not capable of caring for the child.

· is not an obligation to report a crime

· what is the social reason she is an undesirable subject for sanctions?

· she is a do-gooder, has taken them in, but messed up, and charges here would deter other people from being good Samaritans.

· but where voluntarily secluding person, have a duty to take care, kind of, sometimes

· what are the reasons do not penalize the failure to aid?

· will deter people from doing so if they are afraid will not do it right?

· but could correct this in a statute?

· will be infringement of freedom, liberty!  the American way.

· vague

· danger

· of course is possible to write a statue when can render aid where others are already not rendering and where there is no danger to self

· but these would be very few cases

· The cases where assume responsibility to another:

· there are cases when someone fails to render aid or support when a crime is being committed when it would cost them nothing to help

· the omissions statute wants to change the norm that have to obligation to render aid, but this statute would be hard to enforce, would be so different to current norms

· People v. Oliver: 
· at the time the appellant left the bar with C., she observed that he was extremely drunk, and drove him to her home.  
· In doing so, she took him from a public place where others might have taken care to prevent him from injuring himself, to a private place, her home, where she alone could provide such care.
· One who culpably places another in peril has a duty to assist the imperiled person.  That is pretty much standard and not problematic.  

· Barber v. Superior Court (1983)- Absent objection from the spouse of one permanently comatose; a doctor is under no legal duty to keep the patient alive through forced respiration and nutrition.  

· We conclude that the cessation of life support is not an affirmative act, but rather a withdrawal or omission of further treatment.  

· here, disconnecting of mechanical devices is comparable to withholding the manually administered injection or medication.  

· there is no criminal liability for failure to act unless there is a legal duty to act.  

· A physician has no duty to continue treatment, once it has proved to be ineffective.  Although there may be a duty to provide life sustaining machinery in the immediate aftermath of a cardio-respiratory arrest, there is no duty to continue its use once it has become futile in the opinion of qualified medical personnel.

· why is this not a murder?

· the wishes of the patient.  in some circumstances.

· and if the patient is not able to make a decision because are unconscious, the family is the party best judged to make the decision

· whether or not a thing is an omission is a social construct
· Cruzan,  the state can require with great exactness that prove the person wants to die, 
The Criminal State of Mind, Mens Rea: talking about the state of mind that goes with the act

· Intro:

· “An unwarrantable act without a vicious will is not crime at all”

· One way the requirement of mens rea may be rationalized is on the common sense view of justice, that blame and punishment are inappropriate and unjust in the absence of choices.

·  So viewed, a great variety of defenses to criminal liability may be characterized as presenting mans rea defenses-

· involuntary act, duress, legal insanity, accident, mistake.

·  mens rea only refers to the mental state required by the definition of the offense to accompany the act that produces or threatens the harm.

· the concern of the criminal law is with the intentionality with which the defendant acted, with what the defendant intended, knew, or should have known when he acted.

· it would not be regarded as appropriate to make criminal the taking of another’s property when the taker believed honestly that he was taking his own property.  Nether would it make sense to make persons guilty of receiving stolen goods when they neither knew not has occasion to know that the goods were stolen.
· what other factors are taken into account when deciding what state of mind should be assigned to a crime?

· harm or danger of underlying act warning of situation

· protection of a class or status

·  harm or threat of result

· broad deterrence

· complexity of regulation, then mat require that the citizen consciously intend to violate that norm

· Generally:

· Regina v. Cunningham (gas meter case) (1957)-  

· if are going to be convicted of administering the poison gas, need to have the state of mind for it, the commission of crime is not enough in the common law to carry over for the other crime, for a conviction

· malice in a statutory crime means foresight of the consequences, and requires either an actual intention to do the particular kind of harm that in fact was done or recklessness as to whether such harm should occur or not. 

· so why, he did something illegal with consequences, so…(he might have seen that there would be a problem), so what is the problem with the charges?

· the charge does not make it clear to the jury what the state of mind must be in order to be guilty,

·  is foreseeable, so is at least negligence, but the charge gives no guidance to the jury which one it is (between negligence and above)

· is not enough that there is civil negligence in general, for criminal liability, 

· need to have a certain frame of mind for the charge, 

· the word maliciously in a statutory crime postulates foresight of the consequences.  

· it requires either an actual intention to do the particular kind of harm that, in fact, was done, 

· or recklessness, as where the accused foresees that the particular kind of harm might be done and yet goes on to take the risk of it.  

· Malice is neither limited to, or does it require, any ill will towards the person injured.  Nor does the word mean wicked.  

· In this case, the fact that C. acted unlawfully or wickedly in stealing the gas meter does not does not mean that he acted maliciously in causing W’s injury.  

· An intention to cause one type of crime cannot serve as a substitute for the required intention in another type of crime.  

· However, such defendants might be convicted on the basis of having acted recklessly or dangerously.  

· Regina v. Faulkner (the lighting a match case) (1877)- no conviction
· stealing the rum in the first place was a felony, had the state of mind for that, but had no criminal state of mind for the consequences, the fire,
·  but the charge that went to the jury was that if he committed the underlying crime was guilty, but the judges said committing the underlying crime did not supply the necessary state of mind

· can legislate to make the person guilty of a resulting crime, can write a statute, 

· What sort of state of mind is required?

· purpose, intent

· knowledge, know that the consequences will ensue

· recklessness, where ignoring the risk

· criminal negligence

· those are the states of mind

· do sometimes see that have elements of crimes where no state of mind is necessary (like strict liability, but is disfavored)

· The problem is that in most statutes, do not tell us what state of mind is required, have to decide what state of mind is to be assigned to each element of the crime, is a formalistic exercise, but necessary.  

· In interpreting a statute, ask what are the elements of a crime, what are the things that have to be found for a jury to convict?

· have to break down into required elements

· next question, what state of mind is required for each of those elements?
· looking at burglary:

· in NY have burglary in the second degree, if knowingly enter or remain in building with intent to commit crime

· is there a result in burglary?

·  usually think of it as a crime without a result

·  but, elements

· have to enter the building

· have to have knowledge, 

· knowingly enter the building, know it is unlawful to enter the building,

· so if entered the building believing it to be lawful, would not have been committing the crime.

· what if should have perceived that would be unlawful, can be guilty then? 

· no, have to know would be unlawful

· sometimes knowledge and intent blend into each other, like if shooting someone to kill, but there are places where knowledge is not equivalent to intent, 

· the military case, desertion, but have to show that they left for that purpose, absence is not enough for the more serious charge,

· but, entering building when know is unlawful, is not enough.  Need to enter with the intent to steal.
·  How to prove intent to commit a crime beyond trespass?  How would you prove that the purpose was to steal something?
· Look for burglars’ tools.  

· But why do not require the theft to take place to be burglary? Why do we want to criminalize this pattern?
· Do not want the crime to be completed, need to get the crime at the beginning stage to prevent the injury. 

· Model Penal Code and Commentaries to §2.02-

· This section expresses the Code’s basic requirements that unless some element of mental culpability is proved with respect to each material element of the offense, no valid criminal conviction may be obtained.  

· This section further attempts the extremely difficult task of articulating the kinds of culpability that may be required for the establishment of liability.  It delineates four levels of culpability; purpose, knowledge, recklessness, and negligence.  It requires that one of these levels of culpability must be proved with respect to each material element of the offense, which may involve 1) the nature of the forbidden conduct 2) the attendant circumstances 3) the result of conduct

· Purpose and knowledge:  knowledge that the requisite external circumstances exist is a common element in both conceptions.  
· Recklessness: involves conscious risk creation.  it resembles acting knowingly in that a state of awareness is involved, but the awareness is of risk is a matter is contingent from the actor’s point of view.

· the risks of which the actor is aware must of course be substantial in order for the recklessness judgment to be made

· Negligence: it is distinguished from purposeful, knowing, or reckless action in that it does not involve a state of awareness.  
· A person acts negligently under this subsection when he inadvertently creates a substantial and unjustifiable risk of which he ought to be aware.
· He is liable if given the nature and degree of the risk, his failure to perceive it is, considering the nature and purpose of the actor’s conduct and the circumstances known to him, a gross deviation from the care that would be exercised by a reasonable person in his situation.  

· Both the substantiality of the risk and the elements of justification in the situation form the relevant standards of judgment.

· Santillanes v. New Mexico (1993)- 

· the statute does not require that he was trying to stab the kid intentionally

· the issue in this case is when the legislature has included but not defined the mens rea element in a criminal statute, here the term negligently, what degree of negligence is required.  

· Our interpretation of this criminal statute requires that the term negligently be interpreted to require a showing of criminal negligence instead of civil negligence.  

· When moral condemnation and social opprobrium attach to the conviction of a crime, the crime should typically reflect a mental state warranting such contempt.  

· was the failure to perceive the risk a gross deviation from the standard of care of a reasonable person, so why cannot leave his conviction alone?

· the jury did not get this, they have to get the right standard, just because could have been convicted under the right standard the jury still has to decide, 

· Motive:  Usually, motive is irrelevant to criminal liability; (but it is commonly regarded as highly relevant to sentencing)
· but there are situations when the law makes motive relevant to criminal liability.  
· Crimes defined in terms of doing an act with some further intention (specific intent) turn on the motive of the action, in the sense that the reason for the action is relevant to whether the crime was committed.  
· For example, breaking into a dwelling is not burglary unless it was done for the purpose  of (with the motive of) committing a felony within the dwelling.
· motive is also relevant to determine the liability of a person who disconnects a terminal patient from a life support system-
· if the motive is beneficent the behavior will often be treated as an omission to continue preserving life and, in the absence of a duty to do so, not criminal.  
· But if the motive is otherwise (heir seeking inheritance) the behavior will be treated as culpable homicide.
· also, particular statutes may make motive determinative of criminality or punishment.  

· the hate crimes statutes, if motivated against certain classes of persons.

· United States v. Jewell (1976)-where a defendant is aware of facts indicating a high probability of illegality but purposely fails to investigate because he desires to stay ignorant, he has knowledge of the illegality, and positive knowledge is not required.  

· the government can complete their burden of proof by proving, beyond a reasonable doubt, that if the defendant was not actually aware that there was marijuana in the vehicle he was driving when he entered the US, his ignorance in that regard was solely and entirely a result of his having made a conscious purpose to disregard the nature of that which was in the vehicle, with a conscious purpose to avoid learning the truth.

· the substantive justification for the rule is that deliberate ignorance and positive knowledge or equally culpable.  
· to act knowingly therefore is not necessarily to act only with positive knowledge, but also to act with an awareness of the high probability of the existence of the fact in question.  
· When such awareness is present, positive knowledge is not required.

· Model Penal Code: When knowledge of the existence of particular fact is an element of an offense, such knowledge is established if a person is aware of a high probability of its existence, unless he actually believes that it does not exist.

· requiring positive knowledge would make deliberate ignorance a defense, would be very used by drug dealers

· to ant knowingly is not necessarily to act with positive knowledge, but also to act with a high awareness of the probability of the existence of the fact in question.

· But merely saying “I do not want to know” is not enough for willful blindness

· willful blindness is a high standard, is not just a version of ignorance, is a view that someone chose when the truth was clear to them
· Mistake of Fact:
· When is a mistake of fact a defense to the crime?

· not when there is no state of mind required

· law breaks down into three elements: intent, knowledge and recklessness (is an enormous difference between recklessness and negligence)

· knowledge may be implied by circumstances or conduct,

· in circumstances where knowledge is required a mistake of fact can negate such knowledge

· in 1520 of the NYPL, person is not relieved of criminal liability ….

· Model Penal Code Commentaries:  

· ignorance or mistake is a defense when it negatives the existence of a state of mind that is essential to the commission of an offense, or when it establishes a state of mind that constitutes a defense under a rule of law relating to defenses…..

· It is impossible to assert that a crime requiring intention or recklessness can be committed although the accused laboured under a mistake negativing the requisite intention or recklessness. 

· This is unexceptional in the case of mistake regarding an element of an offense as to which negligence is the culpability level. 
· State v. Kelly (1985)- theft is a classic case where mistake of fact is  defense

· it is fundamental to the definition of larceny that the personal property must be taken without consent of the owner.  

· One who takes property in good faith under fair color or claim of title, honestly believing he is the owner and has a right to take it, is not guilty of larceny, even though he is mistaken in such belief, since in such case the felonious intent is lacking.  

· is an inference that Kelly in good faith believed the guy, as paid him for the larger part of the proceeds

· is not a theft, cause have to intent to steal, (borrowing things and putting back, is not theft either), have to intend to take the thing out of the possession of the owner and keep it.  

· ignorance of the fact to the true ownership is always a defense to theft (not to conversion)

· Regina v. Prince (1875)- 

· when having sexual relations, is almost always the case that ignorance of the age is not a defense

· A reasonable or mistaken belief that the girl was sixteen or older is not a defense;  the legislature has enacted that if anyone does this wrong act, he does it at the risk of her turning out to be less than 16.

· many defendants have attempted to defeat statutory rape by claiming as a defense their erroneous belief that the victim was over the age of consent.  The still predominant view is that such a mistake is not defense (even if reasonable)-that one simply runs a risk of engaging in sexual activity with a young person, that the person will turn out to be below the age of consent.  

· what is the purpose of this policy, that ignorance of the age is not a defense?

· the policy of protecting the family continues, it infuriates the family, maybe not the victim, the desire for retaliation comes from the family

· sets up special protection for class of people,  minors

· what is the effect of this policy? 

· is broad deterrence, that is the purpose of the statute, to make people extraordinarily careful, make sure that do not have contact with a minor, 
· Strict Liability, cases where liability was imposed without any demonstrated culpability, not even negligence.  

· some stuff:

· some older cases are cited all of the time for strict liability

· could be convicted of a drug offense even if did not know that were selling drugs

·  even if thought that substance were selling was not narcotic, could be convicted

· also, the misbranded drug case: could be convicted even if did not know were misbranded

· how can the court’s justify this?

· is a case were produce something for the consumption of the public, so permit the highest standard of care to be imposed

· about the public welfare, in this case do not want people to be afraid to buy drugs

· explains why in public health crimes permit strict liability

· United States v. Balint (1922)- 

·  Question of strict liability of legislative intent to be construed by the court.

· the state may in the maintenance of a public policy provide that he who shall do them shall do them at his peril and will not be heard to plead in defense good faith or ignorance.  

· Many instances of this are to be found in regulatory measures in the exercise of what is called the police power where the emphasis of the statute is evidently upon achievement of some social betterment rather than the punishment of the crimes.

· the act’s manifest purpose is to require every person dealing in drugs to ascertain at his peril whether that which he sells comes within the inhibition of the statute, and if he sells the inhibited drug in ignorance of its character, to penalize him.  

· Congress weighed the possible injustice of subjecting an innocent seller to a penalty against the evil of exposing innocent purchasers to danger from the drug, and concluded that the latter was the result preferably to be avoided.

· United States v. Dotterweich (1943)- 

· the statute required no mens rea at all with respect to whether those charged knew or should have known the shipment was mislabeled.

·  such legislation dispenses with the conventional requirement for criminal conduct-awareness of some wrongdoing.  In the interest of the larger good it puts the burden of acting at hazard upon a person otherwise innocent but standing in responsible relation to public danger.

· balancing relative hardships, Congress has preferred to place it upon those who have at least the opportunity of informing themselves of the existence of conditions imposed for the protection of consumers before sharing in illicit commerce, rather than to throw the hazard on the innocent public who are wholly helpless.  

· allows imposition of strict liability because the penalties are small

· Morissette v. United States (1952) (shell casings) (still good law)-

· in a crime that is theft, and the statute does not make clear mens rea is not necessary, will apply the common law standard

· At common law the mens rea requirement was always necessary, this rule has been followed even where modern statutory definitions of the common law crimes have omitted mention of it.  

· Here, conversion as a common law crime, always included scienter as a necessary element and mere omission from the statutory definition of it does not justify its abandonment.    

· The contention that an injury can amount to a crime only when inflicted by intention is no provincial or transient notion.  

· The accused, if he does not will the violation, usually is in a position to prevent it with no more care than society might reasonably expect and no more exertion than it might reasonably exact from one who assumed his responsibilities.  
· holding intent inherent in this class of offense, even when not expressed in a statute.

· Staples v. United States (1994)- 
· the penalties are huge; the likelihood is that they intended a state of mind or liability, 

· def. was indicted under statute where possession of registered firearm could be ten years, he was indicted for possession of modified ordinary weapon, and he said that did not know had been modified, 

· the supreme court said that he could not be held liable; because: 
· the framework of the statute does not give warning of a wrong, 

· the statute only penalizes a very small class of weapons,
·  is not a public welfare offense in the usual sense at all
· a rather technical violation

· court says that is not underlying wrong in the possession of weapons, court is taking a strong stand on this
· where the penalties are very large, is an inference of a requirement for state of mind (do not put someone away for 10 years for strict liability)

· some indication of congressional intent, express or implied, is required to dispense of the mens rea requirement.
·  If Congress had intended to make outlaws of ignorant gun owners and subject them to lengthy prison terms, it would have spoken more clearly to that effect.

· Only public welfare or regulatory offenses are generally understood to impose a form of strict criminal liability.  

· Video case:

· charged with knowingly transporting video depictions, 

· did they have to know was an illegal depiction?

· court says yes, had to know, the knowingly is useless otherwise, of course know are shipping

·  knowledge of mens rea on the increase

· Regina v. City of Sault Ste. Marie (1978)- 

· where an offense does not require full mens rea, it is a good defense for the defense to prove that he was not negligent.

· Various arguments for strict liability:

· the protection of social interests requires a high standard of care and attention on the part of those who follow certain pursuits and such persons are more likely to be stimulated to maintain those standards if they know that ignorance or mistake will not excuse them.

· administrative efficiency: having regard to both the difficulty of proving mental culpability and the number of petty cases which daily come before the courts, proof of fault is just to great a burden in time and money to place upon the prosecution.  

· Absolute liability, it is contended, is the most efficient way of ensuring compliance with minor regulatory legislation and 

· the social ends to be achieved are of such importance as to overcome the unfortunate by product of punishing those who may be free of moral turpitude.  

· Also, is urged that slight penalties are usually imposed and that conviction for breach of a public welfare offence does not carry the stigma associated with conviction for a criminal offense.  

· against strict liability:

· violates the fundamental principles of penal liability

· no evidence that a higher standard of care results from absolute liability

· if not the usual stigma: loss of time, legal costs, exposure to the processes of the criminal law at trial, the opprobrium of conviction.  It is not sufficient to say that the public interest is engaged, in serious crimes the public interest is also involved and nevertheless mans rea must be proved.

· there is an increasing stream of authority that holds: where an offense does not require full mens rea, it is a good defense for the defense to prove that he was not negligent

· proceeds on the assumption that the defendant could have avoided the prima facie offence through the exercise of reasonable care and he is given the opportunity of establishing, if he can, that he did in fact exercise such care.  

· this burden falls upon the defendant as he is the only one who will generally have the means of proof.  
· This would seem fair as the alternative is absolute liability which denies an accused any deference whatsoever.  
· While the prosecution  must prove beyond a reasonable doubt that the defendant committed the prohibited act, the defendant must only establish on the balance of probabilities that he has a defense of reasonable care.

· Model Penal Code and Commentaries: makes an attack on strict liability in the penal law, whenever the offense carries the possibility of criminal conviction, for which a sentence of probation or imprisonment may be imposed.  The method used is not to abrogate strict liability completely, but to provide that when conviction rests upon that basis the grade of the offense is reduced to a violation which is not a “crime” and may result in no sentence other than a fine or other authorized civil penalty.
· Mistake of Law, 
· People v. Marrero (1987)- A good faith mistaken belief as to the meaning of a criminal statute is no defense to a violation of the statute

· NYPL:  A person is not relieved for criminal liability for conduct because he engaged in such conduct under a mistaken belief that it does not, as a matter of law, constitute an offense, unless such mistaken belief is founded upon 
· an official statement of the law contained in a statute or other enactment, 
· an interpretation of the statute or law relating to the offense, officially made or issued by a public servant, agency, or body legally charged or empowered with the responsibility or privilege of administering, enforcing, or interpreting such statute or law.

· MPC provides: a belief that the conduct does not legally constitute an offense is a defense to a prosecution for that offense based upon such conduct when …he acts in reasonable reliance upon an official statement of the law, afterward to be determined to be invalid or erroneous, contained in a statute or other enactment 

· strong public policy reasons underlie the legislative mandate and intent which we perceive in rejecting the defendant’s construction of NY’s mistake of law defense statute.  
· If defendant’s argument were accepted, the exception would swallow the rule.  Mistakes about the law would be encouraged, rather than respect for and adherence to law.  
· There would be an infinite number of mistake of law defenses which could be devised from a good faith, perhaps reasonable but mistaken, interpretation of criminal statutes, many of which are complex.  
· Even more troublesome are the opportunities for wrong minded individuals to contrive in bad faith solely to get an exculpatory notion before the jury.

· Regina v. Smith (1974)- 

· Construing the language of section 1 we have no doubt that the actus reus is “destroying or damaging any property belonging to another.”  
· It is not possible to exclude the words “belonging to another” which describes the “property.”  
· Applying the ordinary principles of mens rea, the intention and recklessness and the absence of lawful excuse required to constitute the offence have reference to property belonging to another.  
· It follows that in our judgment no offense is committed under this section if a person destroys or causes damage to property belonging to another if he does so in the honest though mistaken belief that the property is his own, and provided that the belief is honestly held it is irrelevant to consider whether or not it is a justifiable belief.
·   Cheek v. United States (1991)- 

· the general rule that ignorance of the law or a mistake of law is no defense to criminal prosecution is deeply rooted in the American legal system, based on the common law presumption that everyone knew the law.

· the proliferation of statutes and regulations has sometimes made it difficult for the average citizen to know and comprehend the extent of the duties and obligations imposed by the tax laws.  
· Congress has accordingly softened the impact of the common law presumption  by making specific intent to violate the law an element of certain federal criminal tax offenses.  
· Thus, the court interpreted the statutory term “willfully” as used in the federal criminal tax statutes as carving out an exception to the traditional rule.  The standard for the statutory willfulness requirement is the voluntary, intentional violation of a known legal duty.

· willfulness in criminal tax cases requires the govt. to prove that the law imposed a duty on the defendant, that the defendant knew of this duty, and that he voluntarily and intentionally violated this duty.  

· the issue of the whether the defendant knew of the duty he is accused of violating

· in such a case if the govt. proves actual knowledge of the pertinent legal duty, the prosecution, without more, has satisfied the knowledge component of the willingness requirement.  But carrying this burden requires negating a defendant’s claim of ignorance of the law or a claim that because of a misunderstanding of the law, he had a good faith belief that he was not violating any of the provisions of the tax laws.

· in the end the issue is whether, based on all of the evidence the Govt. has proved that the defense was aware of the duty at issue,
· which cannot be true if the jury credits a good faith misunderstanding and belief submission, whether or not the claimed belief or misunderstanding is objectively reasonable.

· the court disagrees with the requirement that a claimed good faith belief must be objectively reasonable if it is to be considered as possibly negating the Govt.’s evidence purporting to show a defendant’s awareness of the legal duty at issue.
· after all, the more unreasonable, the less likely a jury will believe

· what about the case where are claims that provisions of the tax code are unconstitutional, and that is why do not pay?

· they do not arise from innocent mistakes caused by the complexity of the Code.  Rather they reveal full knowledge of the provisions at issue and a studied conclusion, however wrong, that those provisions are invalid and unenforceable.

· we do not believe that Congress contemplated that such a taxpayer, without risking criminal prosecution, could ignore the duties imposed upon him by the tax code, and refuse to utilize the mechanisms provided by Congress to present his claims of invalidity to the courts and to abide by their decisions.

· Notes:

· of course, ignorance of the law is a defense when the crime by its terms requires that a person know of the existence of the prohibition.

· United States v. Albertini (1987)- One may rely on a later reversed declaration that his conduct is lawful

· In effect, the def. obtained a declaratory judgment from the court that the actions in which he engaged were lawful.  If the due process clause is to mean anything, it should mean that a person who holds the latest controlling court opinion declaring his activities constitutionally protected should be able to depend on that ruling to protect like activities from criminal conviction until that opinion is reversed, or at least until the supreme court has granted cert.

· the govt. argued that mistake of law is never a defense, but there is an exception to the mistake of law doctrine however, in circumstances where the mistake results from the defendant’s reasonable reliance upon an official, but mistaken or later overruled, statement of law.  

· the Model Penal Code: the doctrine may in some circumstances protect a defendant’s reasonable reliance on official advisory opinions.

· to hold otherwise would sanction a kind of entrapment by the govt., by convicting for acts the govt. has told are protected under the 1st against prosecution.

· More Official reliance:

· Hopkins v. State (1950)-
· It is generally held that the advice of counsel, even though followed in good faith, furnished no excuse to a person for violating the law and cannot be relied upon as a defense to criminal action.  
· Moreover, advice given by a public official, even a State’s  Attorney, that a contemplated act is not criminal, will not excuse an offender if, as a matter of law, the act performed did amount to a violation of the law

· If the right of a person to erect a sign of a certain type and size depends on the construction and application of a penal statute, and the right is somewhat doubtful, he erects the sign at his peril.  
· A person who commits an act which the law declared to be criminal cannot be excused from punishment upon the theory that he misconstrued or misapplied the law.

· Model Penal code proposed a limited defense based on a reasonable belief on the part of the defendant that the law is such that his conduct does not constitute an offense:

· (3) A belief that conduct does not legally constitute an offense is a defense to a prosecution for that offense based upon such conduct when:
· (a) the statute or other enactment defining the offense is not known to the actor and has not been published or otherwise reasonably made available prior to the conduct alleged;  or
· (b) he acts in reasonable reliance upon an official statement of the law, afterward determined to be invalid or erroneous, contained in (i) a statute or other enactment;  (ii) a judicial decision, opinion or judgment;  (iii) an administrative order or grant of permission;  or (iv) an official interpretation of the public officer or body charged by law with responsibility for the interpretation, administration or enforcement of the law defining the offense
· the defense of official reliance by the Model Penal Code has achieved widespread acceptance.

· under the label entrapment by estopple, the Supreme Court has held it to be a violation of due process to convict a defendant for conduct that governmental representatives had earlier in their official capacity stated was lawful.

· the Cultural Defense: should the law afford an excuse for foreigners who violated the law by actions acceptable in their native cultures?

· the basic arguments in favor of some kind of defense in these cases is that  it will advance two desirable ends consistent with broader goals of liberal society and the criminal law 1) the achievement of individualized justice for the defendant and 2) a commitment to cultural pluralism

· arguments against: 
· the victims, almost always minority women and children are denied the protection of the criminal law because their assailants generally go free, either immediately or within a brief period of time.  
· Also, they have no hope of relief in the future, because when cultural evidence is permitted to excuse otherwise criminal conduct, the system effectively is choosing to adopt a different, discriminatory standard of criminality for immigrant defendants, and hence a different and discriminatory level of protection for victims who are members of the culture in question.

· the cultural defense may also involve using the different culture of the defendant to rebut the existence of a particular mens rea required by the crime charged.

Proportionality 
· Why longer sentence for crime that does greater harm?

· deterrence, deter the more serious crime more strongly, 

· what is the danger of not doing?

· might commit the crime all of the way if the sentence is the same, is no incentive for the lesser crime, kill all of the witnesses, whatever,
· The requirement that punishment be proportional to the seriousness of the offense has traditionally been a salient principle of punishment.  

· The Model Penal Code includes among the purposes of the definition of crime the aim “to differentiate on reasonable grounds between serious and minor offenses” and that includes among the purposes of sentencing provisions the aim “to safeguard offenders against excessive, disproportionate or arbitrary punishment.” 

· The NY Penal law among the purposes of its provisions “to differentiate on reasonable grounds between serious and minor offenses and to prescribe proportionate penalties thereof.

· Jeremy Bentham, Principles of Penal Law

· that the value of the punishment must not be less in any case than what is sufficient to outweigh that of the profit of the offence.

· when two offenses come in competition, the punishment for the greater offense must be sufficient to induce a man to prefer the less.

· the great inconvenience resulting from the infliction of great punishments for small offenses, is, that the power of increasing them in proportion to the magnitude of the offense is thereby lost.

· the punishment ought in no case be more than what is necessary to bring it into conformity with the rules here given

· the minimum of punishment is more clearly marked than the maximum.  
· the greatest danger lies in an error on the minimum side, 
· because in this case the punishment is inefficacious; 
· but this error is least likely to occur, a slight degree of attention sufficing for its escape; and when it does exist, it is at the same time clear and manifest, and easy to be remedied.  
· An error on the maximum side  is that to which legislators and man in general are naturally inclined; 
· antipathy or a want of compassion for individuals who are represented as dangerous and vile, pushes them onward to an undue severity.  
· It is on this side, therefore, that we should take the most precautions, as on this side there has been shown the greatest disposition to err.

· there are two circumstances which weaken the effect of punishment: its uncertainty and its distance.
· Hyman Gross, A theory of criminal justice (1979)-the general principle of proportion between crime and punishment is a principle of just deserts that serve as the foundation of every criminal sentence that is justifiable.  As a principle of criminal justice it is hardly less familiar or less important than the principle that only the guilty ought to be punished.  Indeed, the requirement that punishment not be proportionately great, which is a corollary of just desert, is dictated by the same principle that does not allow punishment of the innocent, for any punishment in excess of what is deserved for the criminal conduct is punishment without guilt.

· Harmelin v. Michigan (1991)(mandatory life for cocaine)(sentenced to life for possession of drugs, no possibility of parole, was first offense)  - the 8th amendment contains no proportionality guarantee.   

· the 8th amendment, which applies against the states by virtue of the 14th, provides: Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishment inflicted.

· so the question is, was this proportional?  Is it cruel and unusual to impose?

· we think it enough that those who framed the federal constitution chose, for whatever reason, not to include within it the guarantee against disproportionate sentences that some state constitutions contained.

· while there are relatively clear historical guidelines and accepted practices that enable judges to determine which modes of punishment are cruel and unusual, proportionality does not lend itself to such an analysis.  This is not to say that there are no absolutes; one can imagine extreme examples that not rational person, in no time or place, could accept.

· proportionality review is one of several respects in which we have held that “death is different” and have imposed protections that the Constitution nowhere else provides.  we would leave it there, but will not extend it further.

· this court rejected Solem, which said proportionality should be determined by 1) the inherent gravity of the offense 2) the sentences imposed for similar grave offenses in the same jurisdiction 3) the sentences imposed for the same crime on other jurisdictions

· why is this disproportionate, and why did the legislature do it?

· deterrence? the temptation to deal drugs is enormous, need broad deterrence.  
· so what is the argument that it is cruel and unusual? is excessive?

· in relation to other crime is not so grave

· try to compare to similar offenses, 

· incapacitation alone is not going to be enough to carry such a long sentence, need just desserts and deterrence also,

· so why the hesitation about the sentence? what is missing in the policies? for possession of cocaine

· someone who has actually been injured, no clear indication of harm

· can penalize for potential threats of harm, but usually not this much

· possession of drugs is not this type of wrong, is a different order of crime in our minds

· have a harm, has not been perpetrated, but our sense of wrong about drugs is different, the legislature can try to change the attitude, but depends if takes with the public,  trying to raise the deterrence bar as far as possible, but deterrence alone as a policy matter, have some doubts

· Federal Sentencing: Problems with Proportionality:

· parole has been abolished, have to do the sentence that the court gives, (usually would get some off, under the states),

·  the guidelines are ultimately limited by statute, 

·  just desserts never determines the sentence?

·  the same thing for deterrence.

· Breyer article: 

· the jury trial penalty:  what is wrong with it?

· does not fit the just desserts conception

· and if thinking of sentences as proportional, does not work, if get less for pleading guilty? or more for exercising rights?

· reason for it?

· is more efficient.  conserves resources, jury trials are expensive

· discourages people from trying to go to trial?

· if everyone asked for  trial, the whole system would halt, so mostly these are institutional and economic justifications,

· looking at the Bordenkircher case, how wide the potential discretion is,
·  he was re-indicted as a persistent felony offender and sentenced to life; what is the justification?
· cannot give longer sentence as a purely vindictive act, has been held to be improper, when they appeal, cannot penalize for something they had a right to do? trial and appeal

· so why is this permissible?  is this a vindictive act for going to trial?   

· what does it say about the state’s attitude, when the state’s initial position was 10 years, and then they went for life?

· tough as the sentencing guidelines are, are points in their favor:

· this kind of discretion not there

· but one of the mitigation factors is acceptance of responsibility, (don’t want to use jury trial penalty)

· (but the prosecutor still keeps the charging discretion)(will charge the highest, is all about bargaining)

· into the sentencing guidelines:

· the severity of sentences has risen, since the guidelines put into effect, more people have gone to prison and are spending more time there

· what factors account for that sentences are longer?

· politics, pressure on the legislature, which raises the minimum, and the sentencing commission cannot do anything about that,
· drug offenses, immigration, have gone up

· property offense, not
· usually get white collar stealing in the federal court,   sentences have not risen much, judges balancing the factors to mitigate the severity,

· the legislature may make a crime committed primarily by poor people more serious, and judges will go along with, tends to create inequities in proportionality,
·  so what is the effect if cannot get a mitigation in sentence because of job and character and stuff, and can get a discount if plead guilty, and the sentences are going up all of the time?

· more pleas of guilty, (even if not), only way to get off on the sentence is to plead guilty, and the pressure to do so becomes overwhelming, 

V Homicide:

· In the US have a pattern, first and second degree and such,

·  premeditated deliberate killing: first degree,

· others, second degree

· unintentional, also second degree

· With premeditation, looking at the person, not the crime.  Homicide is not the crime, is a group of crimes of killing, but the harm does not make the crime, the criminal state of mind does, even if the harm is the same, a crime is a crime because of the harm and the state of mind, 
Intentional Homicides: Murder and Voluntary Manslaughter      

· Legislative Grading of Intended Killings

· Commonwealth v. Carroll (1963),
·  Carroll pled guilty to murder of wife (shot crazy sadistic wife in the head after a protracted argument.)  Court found guilty of first degree murder and sentenced him to life imprisonment.  Appeal.

· Does the evidence sustain a conviction no higher than murder in the second degree?  Does not the evidence of defendant’s good character, together with the testimony of medical experts, that the homicide was not premeditated or intentional, require the Court below to fix the degree of guilt of defendant no higher than murder in the first degree?

· the specific intent to kill which is necessary murder in the first degree, may be found from a defendant’s words or conduct or from the attendant circumstances together with all reasonable inferences therefrom, and may be inferred from the intentional use of a deadly weapon on a vital part of the body of another human being.
· Whether the intention to kill and the killing, the premeditation and the fatal act, were within a brief space of time or a long space of time is immaterial if the killing was in fact intentional, willful, deliberate and premeditated.“ no time is too short for a wicked man to frame in his mind the scheme of murder”

· he does not say that the act was involuntary, but have this instantaneous deliberation, though this does not seem deliberate in the way usually understand it.

· Just as the courts cannot abdicate to the psychiatrists the task of determining criminal responsibility in law, so also they cannot remit to psychiatrists the right to determine the intent or the state of mind of an accused at the time of the commission of a homicide.
· Notes:  
· Many courts follow the Carroll approach by suggesting that some premeditation is required, and simultaneously holding that “ no time is too short” for the necessary premeditation to occur. 

· Stressing that no appreciable space of time between the formation of the intention to kill and the act of killing was required, the court said that premeditation and deliberation may be formed while the killer is pressing the trigger that fired the fatal shot.

· State v. Guthrie (1995)(nose case), 

· Although premeditation and deliberation are not measured by any particular period of time. there must be some period between the formation of the intent to kill and the actual killing, which indicates the killing is by prior calculation and design

· This means there must be an opportunity for some reflection on the intention to kill after it is formed.  the accused must kill purposely after contemplating the intent to kill.  

· Although an elaborate plan or scheme to take life is not required, the instruction’s notion of instantaneous premeditation and momentary deliberation is not satisfactory for proof of first degree murder.  

· there must be some evidence that the defendant considered and weighed his decision to kill in order for the state to establish premeditation and deliberation under our first degree murder statute.

· To allow the state to prove premeditation and deliberation by only showing that the intention came into existence for the first time at the time of such killing completely eliminates the distinction between the two degrees of murder.

· premeditation has to be there, that they had a state of mind in which they deliberated,   the jury had to find that he deliberated in order to convict him of first degree murder, 

· About murder: 

· those murders that were premeditated were not always the worst, sometimes the other way, so this was not a distinction capable of separating the more heinous from the less heinous murders,

· the model penal code’s approach is to say that intentional killings are murder.  Decided linguistically hopeless, so murder is an intentional killing, throw out the distinctions between deliberate and intentional, because deliberation does not pick out the most blameworthy crime

· many states hold onto the old premeditated distinction, but the states are divided, whether premeditation has to be real, or is merely intent,

·  “malice of forethought” is a term of art, not premeditation

· Girouard v State (1991) -Words alone do not constitute adequate provocation to mitigate murder to manslaughter.

· For provocation to be adequate, it must be calculated to inflame the passion of a reasonable man and tend to cause him to act for the moment from passion rather than reason.  This court cannot hold that a verbal domestic argument ending in the death of one spouse can result in a conviction of manslaughter.

· Is Murder, words are not enough to justify stabbing and killing,

·  why does the court suggest it might not be murder?  what circumstances?

·  if he caught her in adultery?

· classic common law

· if there was threat of violence from her?

· some kinds of physical contact is enough, extreme battery, if in a fight and the fight escalates, a real assault,

·  a violent abuse of an immediate relative 

· but the common law accepted that fact that sometimes people lose it, and go crazy because of situation or provocation, so less crime or less sentence

· the blameworthiness seems different, is not so much,  

· Should any provocation ever be enough to reduce an intentional killing from a murder?  Should murder ever be mitigated to voluntary manslaughter?

· something that angers, under circumstances where is not cold blooded, is not premeditated, would be less effective deterrence,
· but if these are the cases where most people might kill, why do we not want the deterrence to be high?  
· if it would not work?
· Why were words never accepted as provocation? was the common law correct in this?

· people fight all of the time and say terrible things to each other, and if they all resulted in killing, the gates would be open,
· is no evidence of mere words, opening up the field to telling a story 

· Maher v. People (1862)

· If a killing, though intentional, is committed in the heat of passion, produced by a reasonable provocation and before a reasonable time has lapsed for the passion to cool and is the result of temporary excitement rather than one’s personal depravity, it is manslaughter rather than murder.  In determining what constitutes reasonable provocation, the standard to be used is that of the average reasonable person.  This is essentially a question of fact to be decided with reference to the facts of each case.  

· Notes:  

· the common view is that too long a lapse of time between the provocation and the act of killing will render the provocation inadequate as a matter of law and therefore deprive the defendant of the right to an instruction on voluntary manslaughter.

· the cooling time limitation can sometimes be surmounted by the argument that an event immediately preceding the homicide had rekindled the earlier provocation.  but many courts refuse to take note of rekindling.

· has been ruled that no provocation defense available with respect to charges of murdering the non-provoking relatives or bystanders

· defendants who elicit provocation: “we find it impossible to accept that the mere fact that a defendant caused a reaction in others, which in turn led him to lose his self control, should result in the issue of provocation being kept outside a jury’s consideration.” 

· some American statutes disallow the provocation defense where the defendant induced the provocative action.

· People v. Casassa (1980)

· NY statute adopts the model penal code, which says that he has to act under extreme emotional disturbance, and there has to be reasonable explanation for the disturbance

· The determination whether here was a reasonable explanation or excuse for a particular emotional disturbance should be made by viewing the subjective, internal situation in which the defendant found himself and the external circumstances as he perceived then at the time, however inaccurate that perception may have been, and assessing from that standpoint whether the explanation or excuse for his emotional disturbance was reasonable, so as to entitle him to a reduction of the crime charged from murder in the second degree to manslaughter in the first degree.                      

· is not any mitigation in this case because the reaction is not reasonable for a person in his situation,

·  in a way is a simple case, but expands the ways in which a defense can be brought, though did not work in this case, as here is obviously not reasonable,
· Rap up:

· the paradigm murder is the intentional killing of a human being, so how can it be that some intentional killings are not murder?

· traditionally intentional killings have been mitigated to manslaughter under narrow circumstances, 
· where provocation really high, or because of the circumstances the blameworthiness is reduced, 

· but the common law recognized provocation present at the time only, 

· the model penal code expands to extreme emotional disturbance, 
· but put the burden on the defendant to prove (can do this constitutionally if not putting the burden on the defendant for an element of the crime.), 
· to reduce the seriousness of the crime there has to be
·  an emotional disturbance and 
· the defendant has to prove this, and
·  there has to be a reasonable explanation for the disturbance, and 

· this is subjective, from the point of view of the defendant, by the jury,
· but do not take the view of emotionally disturbed person, only consider from their situation,
·  the states differ in the way they apply this

· some have adopted model penal code, but that is not all clear

· what about cultural factors?  not a full cultural defense…but mitigation because their blameworthiness is less?  in some circumstances the courts do take these things in account.  

· judges want to take in the life circumstances though, is more just, maybe can get away with doing more if is mitigation, 

Unintentional Homicides: “Involuntary” Manslaughter and Reckless Murder,  

· Commonwealth v. Welansky (1944) (fire in club case)

· Where there is a duty of care for the safety of business visitors invited to premises which the defendant controls, wanton or reckless conduct may consist of intentional failure to take such care in disregard of the probable harmful consequences to them or of their right to care.

· The essence of wanton or reckless conduct is intentional conduct, by way either of commission or of omission where there is a duty to act, which conduct involves a high degree of likelihood that substantial harm will result to another.
· what must be intended is the conduct, not the resulting harm

· now, though, have to recognize the risk, if do not, are not reckless, though may be criminally negligent,

· was Welansky reckless based on the evidence here? was he aware of the risk (model approach)?

· he spent most of time there, so he knew about the circumstances, but did not think about it, this is what negligence is. 

· so maybe he knew about the risk, but though that it was very small, and again this would be an unawareness of the risk, 

· if someone is that careless and unaware of a terrible risk then think that should be held to some responsibility when the risk occurs, 

· notes: 

· wanton and reckless conduct requires “a high degree of likelihood” of injury to another.
· it is now generally held hat the negligence of the accused must be culpable, gross, or reckless, that is, the conduct of an ordinarily prudent person under the same circumstances as to be incompatible with a proper regard for human life, or conduct amounting to an indifference to consequences.
· under the model penal code, homicide is manslaughter when it is committed recklessly. 

· in criminal cases, however, the deceased’s contributory negligence or other misconduct has never afforded a defense.

· State v. Williams, (1971) (infected tooth) (manslaughter)

· If the conduct of a defendant, regardless of his ignorance, good intentions, and good faith, fail to measure up to the conduct required of a man of reasonable prudence, he is guilty of ordinary negligence because of his failure to use ordinary caution.  if such negligence proximately causes the death of the victim, the defendant, as pointed out, is guilty of statutory manslaughter.

· Notes: 

· objective and subjective liability defined: 

· in general, objective or external standards determine liability on the basis of general norms of proper and reasonable behavior.  

· thus the provocation standard imports an objective standard insofar as the law requires that what provoked the defendant to kill would have severely tested the self control of a reasonable person.  

· Negligence is an objective standard insofar as liability turns on whether the action of defendant created a risk of a kind and degree which, in the circumstances, a reasonable person would not have taken.  

· Subjective or internal standards of liability, on the other hand, look to the individual characteristics of the actor, and insofar as they are thorough-going in their subjectivity, take account of the infinite varieties of temperament, intellect, and education which make the internal character of a given act so different.  

· Premeditation and deliberation are subjective standards, since they look to what the particular defendant experienced.

· the Model Penal Code position on liability without awareness: 
· takes the position that awareness of the risk (recklessness) is required for manslaughter, but a person who is unaware of the risk may be punished for the crime of negligent homicide.

· the Model Penal Code on individualization: 
· the model penal code’s definition of negligence rejects a fully individualized standard.  
· However, some elements of an individualized standard are invited by its reference to “ the care that would be exercised by a reasonable person in his actor’s situation.”: 
· there is an inevitable ambiguity in “situation.”  
· If the actor were blind or he had just suffered a blow or experienced a heart attack, these would certainly be facts to be considered in a judgment involving criminal liability, as they would be under traditional law.  
· but the heredity, intelligence, or temperament of the actor would not be held material in judging negligence, and could not be without depriving the criterion of all its objectivity.  
· the case law on individualization: although the Model Penal Code leaves to the courts the problem of determining the appropriate degree of individualization, the courts remain ambivalent or in conflict.  

· Commonwealth v. Malone, (1946) (teenager shot other close range, game?, murder 2nd))

· When an individual commits an act of gross recklessness for which he must reasonably anticipate that death to another is likely to result, he exhibits that “wickedness of disposition, cruelty, recklessness of consequences, and a mind regardless of social duty” which provided that there was at that time in him “the state or frame of mind termed malice.”

· This killing was therefore murder, for malice in the sense of a wicked disposition is evidenced by the intentional doing of an uncalled for act in callous disregard of its likely harmful effects on others.

· A specific intent to take life is under our law, an essential ingredient of murder in the first degree.

· the fact that there was no motive for this homicide does not exculpate the accused.

· Notes:

· when talking about 2nd degree, usually do not care whether the person dies or not, are not trying to kill them, but do not care if they die.  that is second degree murder.  

·  the Model Penal Code treats an unintended killing as murder when it is committed recklessly and under the circumstances manifesting extreme indifference to the value of human life.

· United States v. Fleming (1984) (speeding, second degree murder)

· malice may be established by evidence of conduct which is reckless and wanton and a gross deviation from a reasonable standard of care, of such a nature that a jury is warranted in inferring that defendant was aware of a serious risk of death or serious bodily harm.

· malice aforethought is the distinguishing characteristic which, when present, makes a homicide murder rather than manslaughter.  

· proof of the existence of malice does not require a showing that the accused harbored hatred or ill will against the victim or others.  Neither does it require proof of an intent to kill or injure.  

· the difference between malice which will support conviction for murder and gross negligence, which will permit conviction only for manslaughter, is one of degree rather than kind.  In the average drunk driving homicide, there is no proof that the driver has acted while intoxicated with the purpose of wantonly and intentionally putting the lives of others in danger.

· in the present case however, danger did not arise only by defendant’s determining to drive while drunk.  

· rather, in addition to being intoxicated while driving, defendant drove in a manner that could be taken to indicate depraved disregard of human life, particularly in light of the fact that because he was drunk his reckless behavior was all the more dangerous.

· here is the place where recklessness breaks down, when is blunted by intoxication, but if anyone not intoxicated would have been aware of the risk, then does not mitigate, 

· Notes:

·  murder by drunk driving: the great majority of American courts have held, usually in drunk driving cases, that egregiously dangerous driving can support a conviction for murder. usually, the theory is that the defendant had an actual awareness of a great risk of fatal harm.

· the Modal Penal Code provision makes clear that inadvertent risk creation, however extravagant and unjustified, cannot be punished as murder. 

Felony Murder:

· when you intentionally kill someone in the commission of a felony, this is a plain intentional murder, but is also felony murder

· the real felony murder problem is the case where the killing is either not intentional or not intentional on the part of the accomplices

· if they cause the death of anyone in the course of the felony even if not deliberate they’re also all vicariously liable

· liability of the accidental death to the degree of the murder even if the killing is unintentional

· what is the purpose of felony murder? imposing liability for committing inherently dangerous felony and cause the death of the victim, though not intentionally,

·  deterrence, to deter the felony,

· then if works have to deter the felonies that only really have risk of death, 

· also was a misdemeanor rule, at common law where if were committing misdemeanor and caused death, then manslaughter
· Regina v. Serne (1887)-Any act known to be dangerous to life and likely, in itself, to cause death, done for the purpose of committing a felony, and which causes death, is murder.  

· The law that says any act done with the intent to commit a felony and which causes death amounts to murder should be narrowed.  
· It is more reasonable to say that any act known to be dangerous to life and likely to cause death, done for the purpose of committing a felony and which caused death, should be murder.  
· it is alleged that the def. deliberately set fire to his house while six people were sleeping in it and that he must have known that he was placing all of those people in a deadly risk.
· today the law of felony murder varies substantially throughout the US, largely as a result of efforts to limit the scope of the rule.  
· Some US jurisdictions have limited the rule by permitting its use only as to certain types of felonies.  
· Others have done so by a more strict interpretation of the requirement of proximate cause.  
· Some give a narrower construction of the time period during which the felony is being committed, and others require that the underlying felony be independent of the homicide.

· is felonies that carry the risk of death that are eligible for felony murder

· the felony has to involve the risk of death in its perpetration (though C. is not sure this is enough for liability in the absence of mens rea.)
· the state of mind may drop off as the underlying act is less dangerous, has to be a felony that encompasses risk to life, 

· can legislate which crimes eligible for felony murder liability, 

· courts have usually held that death committed during the course of an assault, does not work for felony murder,

·  because, skips over the state of mind, is the moral equivalent of indifference

· the assault is already a part of the homicide,

·  courts think that felony murder most useful when applying some crime that is independent of the felony

· People v. Stamp (1969)(heart attack)- the felony murder doctrine is not limited to those deaths which are foreseeable.  

· Rather a felon is held strictly liable for all killings committed by him or his accomplices in the course of the felony.  

· As long as the homicide is the direct causal result of the robbery the felony murder rule applies whether or not the death was a natural or probable consequence of the robbery.  

· So long as a victim’s predisposing physical condition, regardless of its cause, is not the only substantial factor bringing about his death, that condition and the robbery’s ignorance of it, in no way destroys the robber’s criminal responsibility for the death.  

· So long as the life is shortened as a result of the felonious act it does not matter that the victim might have died soon anyway.  In this respect, the robber takes his victim as he finds him.

· Note on the Causation requirement: 

· although a defendant can be held liable under the felony murder rule in the absence of fault with respect to the death, the prosecution still must establish that the defendant’s conduct caused the death, under the normal standards of causation.  

· These standards require the defendant’s criminal acts to be both the but for  cause of the harm, and the proximate cause of the harm. 

·  Proximity is usually said to mean that the harm was the natural and probable consequence, or the foreseeable consequence of the criminal act.  

· Notes on the Rationale of the Felony Murder Rule

· Sometimes the mens rea of a lesser offense may substitute for the mens rea of a greater offense.  This proposition serves as the basis of liability in felony murder.

· People v. Washington (1965)-the purpose of the felony murder rule is to deter felons from killing negligently or accidentally by holding them strictly responsible for killings they commit.

· Reflections on Felony Murder: When the felony murder rule converts an accidental death into first degree murder, then punishment is rendered disproportionate to the wrong for which the offender is personally responsible.  
· The Endurance of the Felony Murder Rule: 
· the primary justification offered for the contemporary felony murder rule is deterrence.  
· The doctrine is allegedly designed to save lives by threatening potential killers with the serious sanction for first or second degree murder.  
· One deterrent argument holds that the threat of a murder conviction for any killing in furtherance of a felony, even an  accidental killing, might well induce a felon to forgo committing the felony itself.  
· Another argument maintains that the rule is aimed at discouraging certain conduct during the felony, not the felony itself.  
· Another view suggest that felons who might intentionally kill in order to complete their felonies successfully will be discouraged.
· Model Penal Code and Commentaries:  the American law institute recommended eliminating the felony murder rule.
· Notes on the misdemeanor-manslaughter rule:

· the basic doctrine: just as a felony resulting in death can provide a basis for a murder conviction without proof of malice, in many states a misdemeanor resulting in death can provide a basis for an involuntary manslaughter conviction without proof of recklessness or negligence.
·   Notes on statutory reform of the felony murder rule:

· some states have designated particular felonies (such as rape, arson, burglary, kidnapping, and robbery) as the only felonies on which a felony murder conviction may be obtained; other felonies serve only as the possible basis of a manslaughter conviction, or cannot by themselves serve as the basis for conviction of any form of culpable homicide.

· Notes on Judicial Reform: 

· the authors argue that the courts should hold the felony murder rule unconstitutional because its effect is either to conclusively presume malice (thus violating the 8th requirement that severe punishments be proportional to culpability)

· Note on Judicial Limitations:

· the major judicial involvement with the felony murder rule has been in formulating and applying limitations to its reach.  
· Three of the most important are presented in the following material, 
· the inherently dangerous felony limitation, 
· the merger doctrine, 
· and the killings not in furtherance limitation.  

· The Inherently Dangerous-Felony Limitation:

· People v. Phillips (1966) (chiropractor cancer)-Only felonies which are inherently dangerous to human life can support the application of the felony murder rule.

· we have ruled that assessing such peril to human life inherent in any given felony we look to the elements of the felony in the abstract, not the particular facts of the case

· we have thus recognized that the felony murder doctrine expresses a highly artificial concept that deserves no extension beyond its required application.  

· It has been subjected to severe and sweeping criticism.  
· no case to our knowledge in any jurisdiction has held that because death results from a course of conduct involving a felonious perpetration of a fraud, the felony murder doctrine can be invoked.

· to fragmentize the course of conduct of the defendant so that the felony murder rule applies if any segment of that conduct may be considered dangerous to life would widen the rule beyond calculation.  
· It would then apply not only to the commission of specific felonies, which are themselves dangerous to life, but to the perpetration of any felony during which the defendant may have acted in such a manner as to endanger life.
· the felony murder instruction should not then have been given, its rendition, further, worked prejudice upon the defendant.  It withdrew from the jury the issue of malice.
· In the absence of finding that defendant subjectively appreciated the peril to which his conduct exposed the girl, we cannot determine that he acted with conscious disregard for her life.  He though the treatment would work, wrongly.
· People v. Satchell (1972) (statute making possession of weapon for ex-con illegal)-
· surely it cannot be said that a person who has committed a crime when he arms himself with a concealed weapon, presents a danger to human life so significantly more extreme than that presented by a non felon similarly armed as to justify the imputation of malice to him if a homicide should result.  

· we must conclude that the violation of the statute by one previously convicted of a felony is not in itself a felony inherently dangerous to human life which will support a second degree felony murder instruction.

· although felony murder is the law of this state, I should not be extended beyond any rational function that it is designed to serve, which is to deter those engaged in felonies from killing negligently or accidentally.

· it bears emphasis that  in determining whether a felony is inherently dangerous for purposes of the felony murder rule we assess that felony in the abstract

· Notes:  for a false imprisonment case where a bystander was killed, the court found that unlawful restraint of another does not necessarily involve the requisite danger to human life for a felony murder conviction and that the statutory factors elevating the offense to a felony-violence, menace, fraud, or deceit, -do not all involve conduct that is life endangering.
· People v. Stewart (1995)(crack binge)-the trier of fact must consider the facts and circumstances of the particular case to determine if such felony was inherently dangerous in the manner and the circumstances in which it was committed.  

· a number of felonies at first glance would not appear to present an inherent danger to human life but may in fact be committed in such a manner as to be inherently dangerous to life.

· Note on drug distribution as a dangerous felony:

· in some case the court held that the felony distribution of cocaine met the inherent dangerousness requirement 
· another case: distribution of heroin was held insufficient to trigger the felony murder rule

· death is neither the inevitable or necessarily the most probable result of the injection of a controlled substance.

· another case: Amaro could be convicted of felony murder on the basis of the underlying felony, which was possession and distribution of marijuana.

· The Merger Doctrine, 
· People v. Smith (1984)(felony child abuse)-a second degree felony murder instruction may not be properly given when it is based upon a felony which is an integral part of the homicide and which the evidence produced by the prosecution shows to be an offense included in fact within the offense charged.

· our opinions have repeatedly emphasized that felony murder, although the law of this state, is a disfavored doctrine because in almost all cases in which it was applied it is unnecessary and it erodes the relation between criminal liability and  moral culpability.  
· In accord with this policy we restricted the scope of the felony murder rule by holding it inapplicable to felonies that are an integral part of and included in fact within the homicide.  

· in the present case the homicide was the result of child abuse of the assaultive  variety.  thus the underlying felony was unquestionably an integral part of and included in fact in the homicide

· where the underlying felony is based on an independent felony not related to the assault causing the murder, a different result follows.
· Notes:

· Burglary and merger: many courts have followed NY in holding, unlike CA, that burglary based on an intent to assault will support a felony murder conviction even though a similar assault will not support a felony murder charge in the absence of an entry into a building or room.

· Killings not in “Furtherance of” the Felony, 

· State v. Canola (1977)(victim of the robbery shot one of the co-felons, can the other co-felons be held liable?)- 
· if one of the felons is killed in the course of the crime, is that in furtherance of the felony? and if the victim is killed, but not by one of the felons, someone else (like the police)?  are the felons liable for that death? 

·  no, is really a policy decision,

·  the agency theory, can kill one of the agents involved in the felony, cannot use felony murder

· is sort of an assumption of risk, 

· most jurisdictions do not accept the notion of the killing of a co-felon as in furtherance of the crime, 
· the felony murder rule does not extend to render a felon liable for the death of a co-felon effected by one resisting the felony.

· the English courts never applied the felony murder rule to hold a felon guilty of the death of his co-felon at the hands of the intended victim of the felony.  

· Traditionally it is concerned solely with situations where the felon or a confederate does the actual killing.  

· It appears to this court to be regressive to extend the application of the rule beyond its classic common law limitation to acts by the felon and his accomplices, to lethal acts of third persons not in furtherance of the scheme.

· this case expresses what is the majority rule- that the felony murder rule renders a defendant guilty for a killing that grows out of the commission of the felony only if it is directly attributable to the act of the defendant or those associated with him in the scheme.  

· Acceptance has not been forthcoming to the opposing view, which would extend the rule to cover any death proximately resulting from the unlawful activity, including the death of a co-felon.  

· Notes:

· who does the killing?  

· under the agency theory, the identity of the actual killer becomes the central issue, only if the act of killing is done by a co-felon or someone acting in concert with a co-felon will the felony murder rule be applicable.  

· Thus when the act of killing is committed by a police officer or bystander, the felony murder rule is not applicable.  

· Under the proximate cause theory, in contrast, the central issue is whether the killing, no matter by whose hand, is within the foreseeable risk of the commission of the felony.  

· For a while agency theory was favored but more recently an increasing number of states have adopted the proximate cause theory.

· the NJ and NY statutes afford an affirmative defense for felons who can show that they had no reason to anticipate the use of deadly force.

· Killings not in furtherance of the felony:

· Insofar as a jurisdiction adopts an agency theory in dealing with the liability of a felon for killings committed by another, as the court did in Canola, it would appear that the unanticipated actions of a felon not in furtherance of the common purpose could not more be attributable to them.  

VI Causation, 

· where a crime is defined without regard to any result of the defendant’s conduct (attempt, conspiracy, burglary) there is not need to face the issue of causation.  But where a particular result of a defendant’s conduct is a necessary element of the crime charged, a perplexing problem sometimes arises as to whether the defendant’s act caused the result.  

· People v. Acosta (1991) (helicopter)-Unless an act is an actual cause of an injury, it will not be considered a proximate cause.  

· the standard should exclude extraordinary results as applying to proximate cause, 

· and allow the trier of fact to determine the issue on the particular facts of the case using the  common sense of the common man as to common things.

· court says that this result was not highly extraordinary, but this is debatable.

· is sort of the but for cause, but is just too crazy, is not foreseeable,

· would be foreseeable for the cars, but helicopters?

· has to be a foreseeable chain of events that lead to the death, 

· how about felony murder?

·  was driving crazy and dangerously, did not care if was going to kill anyone…but what is the problem making this into an inherently dangerous felony?

· what does inherently dangerous mean, especially in CA?  inherently dangerous to pilots? to drivers?

· would make it seem that any felony is “ inherently dangerous”

· felony murders are the dangerous felonies want to increase the deterrence for across the board 

·  so is not a felony murder and cannot be treated as such in California, 
· People v. Arzon (1978)(fire)- an individual is criminally liable if his conduct was a sufficiently direct cause of the death, and the ultimate harm is something which should have been foreseen as being reasonably related to his acts.

· certainly is was foreseeable that fireman would respond to the situation, thus exposing them, along with the persons already present in the vicinity, to a life threatening danger.  

· The fire set by the defendant was an indispensable link in the chain of events that resulted in the death.  

· At the very least, the defendant’s act placed the deceased in a position where he was particularly vulnerable to the separate and independent force, in this instance, the fire on the second floor.

· was foreseeable that Arzon should have seen that someone would have been hurt by the fir he set, but not really foreseeable for the other fire

· we think that the result should be foreseeable before liability imposed, 

· was foreseeable that would die in fire, so is enough for the case, but was it really foreseeable that would die from another fire?  

· People v. Warner Lambert (1980)-we subscribe to the requirement that the defendants’ actions must be a sufficiently direct cause of the ensuing death before there can be any imposition of criminal liability, and recognize. of course, that this standard is greater than that required to serve as a basis for tort liability.  

· the prosecution did try to argue that there was a specific chain of events leading to the explosion, they were the but-for cause, but that is not enough.

· but they were reckless with respect to the risk. 

· if we do not know what the causal change was at all, then might have been an unforeseeable cause, but in this case was an explosion so there was no evidence, 

· this case can be distinguished from the blocked exit case, where there was an additional risk to the risk of fire

· the hospital case: where the guy dies from bad care

· is an independent cause, is the but for cause, but not really foreseeable that would die in the hospital from another procedure.

· what is the difference from the robbery case?  

· could foresee that on a dark highway, that might be hit by a car by speeding driver, 

· so given the situation where an independent intervening cause is enough to relieve of liability, is strange to say that take the victim as find, eggshell skull, 

· transferred intent:  the risk is the same and the effect is the same, the culpability, state of mind is the same, just killed the wrong person, 

· Notes:

· many courts find the initial assailant liable for the victim’s death, even when significant medical error contributes to the result.  

· but courts disagree about the extent to which subsequent medical mistakes may bear on the initial assailant’s liability.

· a person who inflicts a serious wound upon another, calculated to destroy or endanger his life, will not be relieved of responsibility, even though unskilled or improper medical treatment aggravates the wound and contributes to the death.

· Notes on statutory standards:

· most state codes include no explicit rules for determining causation.  

· In these jurisdictions the courts are left to resolve causation issues on the basis of evolving common law principles.  

· a few states have adopted provisions based on the model penal code. 

· in evaluating any of the causation standards that might be proposed, consider two questions.

· what difference will it make in terms of whether the defendant’s conduct is punishable at all or in terms of the severity of the punishment, if the defendant’s conduct is held to be the cause of the result.  This question should be asked with respect to each of the cases

· what is the reason for that difference in liability or in the severity of the punishment, why should the result of conduct ever make a difference?

VII Death Penalty:
· what is the strongest argument for the death penalty?

· just desserts, murder is a heinous crime,

· seems to be the best argument

· expresses society’s outrage at the crimes

· the deterrence argument is vague, and unsupported

· generally on the death penalty:

·  is an uncertain process

· every human activity has costs and the costs of the death penalty is that mistakes are made, 

· and some people believe that the costs of some innocent people dying is okay because of just desserts,

· but if they kill the wrong person is a hole in the just desserts idea,

·  when find out that innocent people have died, reaffirmation of the norm is badly damaged,

· there are cases at the middle of the paradigm where seems deserved,

· what about the case of a person who has already been incarcerated for life for homicide, are already in the prison…then what.  It happens.

· this combines deterrence and just desserts, 

· there are a couple of rules of thumb:

· there cannot be mandatory sentences of death,

·  the jury has to be able to impose based on the facts and mitigating circumstances

· cannot give for crimes other than murder,

·  rejected for rape

· given this situation, where is there room for discrimination?

· discretion of the prosecutor,

· the jury can take into consideration stuff that is not in the federal sentencing guidelines, anything that looks like mitigation,

·  the jury

· defense council

· the federal sentencing guidelines, not really giving just desserts, put in to avoid discrimination, 

· there was a time 30 years ago when the death penalty was held briefly unconstitutional, because of the haphazard way it was imposed (Furman), 

· the range was enormous, arbitrary, like struck by lightening, and there was lots of racial discrimination, 

· But the Gregg case changed this

· Gregg v. Georgia (1976)- 
· says that have to create a set of aggravating factors, and if they are present may give rise to the death penalty,

·  this is the way it is all over now, in NY and other places

· and in addition have to bifurcate the proceedings,

· and the defendant also gets to introduce mitigating factors,

· the dissenters make it clear that they do not think is enough 

· the death penalty is not per se unconstitutional and is permissible if the statute has sufficient controls to avoid capricious or indiscriminate sentencing.  

· the 8th amendment merely requires that punishments not be excessive, unnecessary and wanton infliction of pain, and that the punishment not be grossly out of proportion with the crime.  
· the 8th reflects current social trends.  
· Legislatures, and not the courts, are the determiners of such trends in most cases.  
· Almost every state revised their capital offense statutes after Furman and retained in some form or another a death penalty.  
· Furman merely stated that there must be standards and guidelines to prevent indiscriminate or capricious sentencing.  
· It does not prohibit the imposition of the death penalty.  
· Traditionally we have recognized death penalties for specific crimes since the beginning of the country and even before.  
· The retention of the penalty by most states after Furman indicates that current social trends and morality still favor it.  
· It may have a deterrent effect on some who might otherwise commit murder.  
· The Georgia statute contains sufficient safeguards to prevent capricious or indiscriminate results.  

· The fact that in the interests of justice and compassion some individuals are shown mercy will not invalidate the statute.  

· Notes:

· the court has held that a mandatory death sentence for any first degree murder violates the Eighth amendment.

· Scalia says that thinks as long as do this individualized justice, will always be discrimination, so should have mandatory sentences.

· the court held that the death penalty is grossly disproportionate and excessive punishment for the crime of rape and is therefore forbidden by the 8th.
·  the supreme court held that the 8th prohibits imposition of the death penalty on a  defendant who does not himself kill, attempt to kill, or intend that a killing take place or that lethal force will be employed. (Enmund)

· in the Tison case the court held that major participation in the felony committed, combined with reckless indifference to human life is sufficient to satisfy the Enmund culpability requirement.

· Does the Enmund-Tison requirement-that reckless indifference to human life is a pre-requisite to capital punishment-apply only when the defendant is not the actual killer?  
· In Tison, Justice O’Connor implied that a felony murderer who actually killed could be executed even when the killing was purely accidental, 
· and the CA supreme court has so held.  

· McCleskey v. Kemp (1987)-The death penalty is not unconstitutional because of statistics demonstrating a tendency towards racial bias in its application.

· the basic principle is that a defendant who alleges an equal protection violation has the burden of proving the existence of purposeful discrimination.  
· To prevail under the equal protection clause, def. must prove that the decision makers in his case acted with discriminatory purpose.

· because discretion is essential to the criminal justice process, we would demand exceptionally clear proof before we would infer that the discretion had been abused.
· Discriminatory purpose implies more than intent as volition or intent as awareness of consequences.  
· It implies that the decision-maker, in this case a state legislature selected or reaffirmed a particular course of action at least in part because of, not merely in spite of, its adverse effects upon an identifiable group.  
· For this claim to prevail M. would have to prove that the Georgia legislature enacted or maintained the death penalty statute because of an anticipated racially discriminatory effect.
·  there is of course some risk of racial prejudice influencing jury’s decision in a criminal case.  
· the power to be lenient is power to discriminate, but a capital punishment system that did not allow for discretionary acts of leniency would be totally alien to our notions of criminal justice.
· also, if we accepted M’s claim that racial bias has impermissibly tainted the capital sentencing decision, we could soon be faced with similar claims as to other types of penalty, could be anything, like faces, with nothing to limit.

· Dissent:
· the proper analysis is not whether an arbitrary sentence has been imposed, but whether there is an unacceptable risk thereof.  The studies here demonstrate this to be the case.

· in terms of equal protection analysis, one challenging a particular system need only show that the totality of relevant facts gives rise to an inference of a discriminatory purpose, a burden M has met here.

· the court appears to base its conclusion on fear of holding otherwise would ring the death knell for capital punishment in America, this is not so.  Certain categories of crimes in the statistical studies show no tendency towards racial bias, and are not subject to constitutional attack.         

· On McCleskey, 

· the killing happened in an armed robbery and a police officer was killed, two of the “factors”,

·  is a felony murder in which he carried out robbery and he was one of the people who fired, 
· one of the aggravating factors is that if are committing felony and kill the victim then are eligible for the death penalty

· with the killing of a police officers, want to deter, especially, 

· what’s the discrimination that is involved here?

· defendant’s accused of killing a white victim, more likely to be sentenced to death penalty,
· when the perpetrator is white and the victim is white then more sentenced to death than if the victim is black, and if the victim is white and the perpetrator is black, then the percentage is even higher. 

· what is the significance of this?

· that the legal system values white lives more, that there is more outrage at a killing,
· this could come about through the charging process,
· could also involve the composition of the jury,
· the supreme court does not understand exactly how the discrimination works

· so the court says that there is not enough proof of discrimination because they cannot figure out how it works

· then they move to the cruel and unusual issue

· and are afraid that there would be similar claims all through the sentencing system

· and are afraid that such claims will also be made for differences other than race, for looks and gender and such
· well basically, in a usual discrimination case, the burden of sowing discrimination is lower; if there is a disparity, then discrimination assumed unless is a good reason for this,
·  and the court does not address this, perhaps because they think he is so clearly eligible because two of the factors are present,
· the majority does not want the answer of abandoning the death penalty, as supposedly they are afraid that will start abandoning other stuff,
·  but the death penalty is so different

VIII Sex Crimes:

· Intro:

· rape is a crime in flux,

· the common law idea was that it was sexual intercourse  force and without consent, 

· statutory rape is a lesser degree of rape then forcible rape,  
· State v. Rusk (1981)-the lack of consent element essential to a rape conviction can be established by proof of resistance or by proof that the victim failed to resist because of a genuine, reasonably grounded fear.

· lack of consent is generally established through proof of resistance or by proof that the victim failed to resist because of fear.  
· The degree of fear necessary to obviate the need to prove resistance, and thereby establish lack of consent, was defined in the following manner: the kind of fear which would render resistance by a woman unnecessary to support a conviction of rape includes, but is not limited to, a fear of death or serious bodily harm, or a fear so extreme as to preclude resistance, or a fear which would render her mind incapable of continuing to resist, or a fear that so overpowers her that she does not dare resist.  
· It is clear that the fear had to be genuine, but undecided whether a real but unreasonable fear would suffice.  
· The vast majority of jurisdictions have required that the victim’s fear be reasonably grounded in order to obviate the need for either proof of actual force on the part of the assailant or physical resistance on the part of the victim.  In general, that is the correct standard.
· basically, she was in strange neighborhood with stranger and he took her keys, in effect imprisoning her, is this enough for a conviction on rape?

· how much difference does the choking make to the case?

· at old fashioned common law, is not enough to constitute a threat of real violence,

·  but hands around neck is threat of force

· who decides whether it is a threat of force or not?

· well, the jury decides, on the basis of what a reasonable person would think at the time,

·  is this case a rape under the law in Maryland?

· statute requires “force or threat of force”, would taking the keys and imprisoning be enough under the law?

· old requirement of resistance has been abandoned,

·  if are just dealing with how the victim feels, then might be strict liability, but if look at it objectively, then is not, anyone would have thought was threatening,

· the common law never got this far, that a threatening situation was enough, it required resistance, which is crazy if must be injured for the crime to be proved, 

· Notes:
· at common law could not have consent from someone legally incapable of giving or someone who was unconscious, 

· but in situations where the victim was not incapable of consent the common law and older statutes required force, 

· and turned out that the common law meant it, that non-physical threats were not predicates for rape, did not constitute the use of force, and most traditional states would not have thought that the situation without the choke would constitute crime.  

· the force requirement: in the absence of force, nonconsensual intercourse traditionally was only criminal under certain circumstances, such as when the victim was under age, unconscious, or mentally incompetent

· a growing number of American jurisdictions now depart from this traditional approach by treating all instances of nonconsensual intercourse as a criminal offense (either rape or a lesser degree of sexual assault) even in the absence of force.  
· But this is still very much the minority view.  Most contemporary state statutes continue to specify that absent special circumstances a conviction of rape requires proof of intercourse committed by force or forcible compulsion.

· the resistance requirement: in some states resistance is included among the formal statutory elements, but more often resistance has been read into the statutes as a requirement somehow implicit in the elements of force or non-consent.

· In Rusk: all the judges appeared to accept the rule that the victim’s fear must be reasonably grounded.

· non-physical threats:
· state v. Thompson (1990)-

· defendant, a high school principle, allegedly forced one of his students to submit to sexual intercourse by threatening to prevent her from graduating.
· The court affirmed the dismissal of sexual assault charges.

· We cannot stretch the definition of force to include intimidation, fear, or apprehension.  Rather we adopt this definition of force: “The word force is used in its ordinary and normal connotation; physical compulsion, the use or immediate threat of bodily harm, injury.

· commonwealth v. Mlinarich (1985)-

· defendant agreed to assume custody of 14 year old but threatened to send back to detention home if she refused him

· the court reversed the rape conviction

· the terms force and forcible when use to define the crime of rape have historically been understood by the courts and legal scholars to mean physical force or violence.  
· To define forcible compulsion so as to permit a conviction for rape whenever sexual intercourse is induced by any threat or by physical, moral, or intellectual means or by the exigencies of the circumstances will undoubtedly have unfortunate consequences.  
· A person may be guilty of rape if they extort sexual favors from another person for stuff.  
· the common law judges were concerned about situations of financial support, want to preserve the choices of the parties,

· these are pressures, a range of pressures with regard to consent, and the common law said that unless is threat of violence is not rape, because the sentence is too big and the range of situations is too big.  

· An interpretation of forcible compulsion which employs an ambiguous, generic definition of force will create the potential for a veritable parade of threats, express, and implied, in support of accusations of rape and attempted rape.  
· Such an interpretation of forcible compulsion will place in the hands of the jurors almost unlimited discretion.  

· we hold that rape as defined by the legislature requires actual physical compulsion or violence or a threat of physical compulsion or violence sufficient to prevent resistance by a person of reasonable resolution.

· the Model Penal code permits a conviction for gross sexual imposition in cases where submission is compelled by a threat of force or by any threat that would prevent resistance by a woman of ordinary resolution.  

· in commonwealth v. Rhodes (1986)-
· the phrase forcible compulsion clearly connotes more than the exercise of sheer physical force or violence.  
· The phrase also connotes that act of using superior force, physical, moral, psychological or intellectual, to compel a person to do a thing against the person’s volition.
· A NH statute made it a felony to coerce submission to sexual penetration by threatening  to retaliate against the victim.

· Concerns:

· what is it that the common law was concerned about?

· there is lots of personal manipulation and pressure that goes into sexual relations and they were concerned about that.

· coercions like the  “casting couch”, are not graded as rape, (the law says if are willing to take something in exchange, is not issue of consent) but what about other coercions that should be crimes?

· in the “Lovely” case, where the man hired drifter and pressured into sexual relationship, and then threatened to cut of the rent if he did not continue.

· does this case go too far? should be a crime?

· the court says so
· if physical force no longer a required element, where does the line get drawn?  with all of the powers and inequalities, what pressures will make crimes?

· should the line be drawn where there is a threat of physical harm, and in certain power dynamics?
·  like a teacher?

· is prohibited by academic regulations, but is not a crime anywhere

· but can be great coercion

· society is reluctant to make what are seen as “normal” relationships into crimes

· when people commit crimes, should know they are doing so

· should we grade these crimes?

· in the case were the guy takes the juvenile from the home and threatens to send back, is there difference from that scenario, and if the guy threatened to kill her?
· if was graded, then both could be crimes, statutes are starting to do,
·  statutes rate physical coercion as higher felony

· An approach in the MTS case is change the definition of force, coercion and stuff, and can be introduced by statute, 

· is hard to do with the judge-made law
· State in the Interest of M.T.S. (1992)-  the court said that the penetration without consent was rape,

· Under the new law, the victim is no longer required to resist and therefore need not have said or done anything in order for the sexual penetration to be unlawful.

· an interpretation of the statutory crime of sexual assault to require physical force in addition to that entailed in an act of involuntary or unwanted sexual penetration would be fundamentally inconsistent with the legislative purpose to eliminate any consideration of whether the victim resisted or expressed non-consent.

· that the legislature would have wanted to decriminalize unauthorized sexual intrusions on the bodily integrity of a victim by requiring a showing of force in addition to that entailed in the sexual conduct itself is hardly possible.

· we conclude therefore that any act of sexual penetration engaged in by the defendant without the affirmative and freely given permission of the victim to the specific act of penetration constitutes the offense of sexual assault,
· The definition of physical force is satisfied under the statute if the defendant applies any amount of force against another person in the absence of what a reasonable person would believe to be an affirmative and freely given permission to the act of sexual penetration.
· Notes

· statutory reform:  although the threat of force is a prerequisite to conviction in most jurisdictions, several states have made nonconsensual intercourse criminal in the absence of any force or threat.

· in states that have eliminated the force requirement intercourse is criminal whenever consent is absent.  

· Mens rea: what is the mens rea required for rape?

· there is not requirement for recklessness, is intention, with force, and the force makes a more serious intrusion, but requires a strongly intentional state of mind

· in Sherry the force is circumstantial, 

· the jury decided this was enough

· what about the fact that the jury found that she said no?

· in a situation where there is a “no”, then the perpetrator is acting at their peril if they continue,

·  perhaps this is strict liability, if are acting intentionally up to that point and then intentionally go on,

· cannot make the rule that a defense is thought there was consent, believed that they could

· stealing goods is different from sex crimes, 

· Commonwealth v. Sherry (1982)- a subjective belief that the victim has consented is no defense to a rape charge.

· the victim is not required to use physical force to resist, any resistance is enough when it  demonstrates that her lack of consent is honest and real.
· The jury could well consider the entire sequence of events and acts of all 3 defendants as it a affected the victim’s ability to resist.

· we are aware of no American court of last resort that recognizes mistake of fact, without consideration of its reasonableness 

· the essence of the offense of rape is lack of consent on the part of the victim.  

· When a woman says no any further action is unwarranted and the person proceeds at his peril.  In effect he assumes the risk.  
· In 1985 I find no social utility in establishing a rule defining non-consensual intercourse on the basis of the subjective (and quite likely wishful) view of the more aggressive player in the sexual encounter.

· one of the problems with defining force from victim’s point of view is that need to establish mens rea from the perpetrators point of view,

·  if do not take some of the Sherry decision, that the circumstances as a whole constitute force, might end up with more case like the one where the guy meets the biker in the isolated place and the court said she did not resist enough, 

· Commonwealth v. Fischer (1998)-a defendant’s subjective belief that a victim consented to sexual conduct is not a defense to the crime of rape.  
· If the element of the defendant’s belief as to the victim’s state of mind is to be established as a defense to the crime of rape then it should be done by the legislature which has the power to define crimes and offenses.  
· We refuse to create such a defense.

· Conclusion:

· the essence of the crime was sex without consent,

· the force requirement was made much of by the court, required more than lack of consent,

·  force requirement existed because if consent was induced by bribe, was not traditionally a crime, 

· so that was the state of the law that was criticized years ago, and it began to give,

· so where draw the line to where the is a felony?

· denial of benefit is not treated as a crime, 

· make crime when there is not express consent?  This is unlikely to work though, difficult to administer

· expand the notion of force such as in Sherry so that the force can be circumstantial, and they could not have reasonably believed that there was consent? 

· Sherry does open up the possibility of a mistake of fact, if the force is created by the circumstances

· might look at a real statute that is recent, NYPL under sex offenses, have degrees,

·  a person is guilty in the third degree if they engage in sexual intercourse without the consent of the victim,

· what is the perpetrator’s state of mind as to the lack of consent?

· lack of consent means that the victim clearly expresses the lack of consent and the perpetrator could not have reasonably believed that there was consent,

· are there problems with the NYPL statute? (third degree)

· it needs a clear affirmative no from the victim, and there are cases where that does not exist, because of fear,

· also is the element that a reasonable person in the situation would understand was lack of consent, and this is an element of the crime so the prosecution has to show that there was no consent and there was no reasonable mistake,
· this is supposed to reach the date rape cases, but does it?
· the statute requires clear lack of consent and failure to reasonably believe 

· the statute is only narrowly oriented, does not envision the broader set of problems, and does not cover the cases like the stranger in the woods case and the reform school case, so the statute looks like a reform but fails to come to grips with numerous situations,
· are the strange cases like the Lovely case from NH, where coerced the drifter, and there was a conviction, but under most of these definitions would not be a crime,
· reasons to grade,
· crimes that might not be up to felonies could still be convicted on a lesser degree,

IX Anticipatory Crimes:
Attempt:

· anticipatory crimes are endemic, are more than completed crimes, so try to stop the crimes from occurring, by penalizing stages of the crime before the completion, 

· attempt is the classic anticipatory crime,

· if have the state of mind to do the crime then why should attempt be different from completing the crime?

· the sense of wrong of the crime if is not completed is different,

·  there are statutes that treat the attempt as just as serious as the completed crime; what is the legislature doing there?

· such as in many jurisdictions the sale or possession of large amounts of narcotics, can result in life incarceration,

· but in general the legislature has not made attempt the same as completion for most crimes

· At common law attempts were misdemeanors.  Today, the usual punishment for attempt is a reduced factor of the punishment for the completed crime.  

· Since the Model Penal Code proposals,  a substantial minority of the states have departed from the predominant scheme by making the punishment the same for attempt as for the crime attempted, except for crimes punishable by death or life imprisonment

· all cases on causation in effect require us to consider the reasons why conduct that causes harm should ever be treated differently from identical conduct that does not.  The law of attempt poses the same issue: the actor who intentionally seeks to cause a harm is traditionally punished less if his attempt proves unsuccessful.

· Model Penal Code 5.05: An attempt, solicitation, or conspiracy to commit a felony of the first degree is a felony of the second degree.

· Model Penal Code and Commentaries:  to the extent that sentencing depends upon the antisocial disposition of the actor and the demonstrated need for corrective sanction, there is likely to be little difference in the gravity of the required measures depending on the consummation or the failure of the plan.  

· There is a basis for economizing in the use of the heaviest and most afflictive sanctions by removing them from the inchoate crimes.

· Smallwood v. State (1996) (AIDS)- exposed the victims to the virus and therefore to death, 

· is this attempted murder? 

· the court says that is not, because there is not evidence that he was trying to kill these people,

·  but what was his state of mind with regard to the lives of the victim?

· reckless, he was aware of the risk

· if one of the victims dies of AIDS, could he be convicted of homicide?

· if he was reckless and a death results, then manslaughter,

·  what else?  murder?

· extreme indifference, second degree, knew the risk and took anyway, is extreme indifference,

· have to find that intended the result for attempt,

· if someone dies, could be felony murder, the death of the victim even if not intrinsic to the felony, if caused the death in furtherance of the felony

· but there is not attempted felony murder,

· statutorily can make into a crime even if the victims did not die, 
· Before an intent to kill may be inferred based solely on the defendant’s exposure of a victim to a risk of death, it must be shown that the victim’s death would have been a natural and probable result of the defendant’s conduct.  

· could only be properly convicted of attempted murder if there was sufficient evidence from which trier of fact could reasonably have concluded that S. possessed a specific intent to kill at the time he assaulted each of the three women.

· an intent to kill may be proved by circumstantial evidence.  Since intent is subjective and, without the cooperation of the accused, cannot be directly and objectively proven, its presence must be shown by established facts which permit a proper inference of its existence.  therefore the trier of fact may infer the existence of the required intent from surrounding circumstances such as the accused’s acts, conduct, and words.  As we have repeatedly stated, under the proper circumstances, an intent to kill may be inferred from the use of a deadly weapon directed at a vital part of the human body.

· while the risk to which def. exposed his victims when he forced then to engage in unprotected sexual activity must not be minimized, the state has presented no evidence from which it can reasonably be concluded that death by AIDS is a probable result of def.’s actions to the same extent that death is the probable result of firing a deadly weapon at a vital part of someone’s body.  

· Without such evidence, it cannot fairly be concluded that death by AIDS was sufficiently probable to support an inference that def. intended to kill his victims in the absence of other evidence indicative of an intent to kill.

· Notes:

· and the rule is generally that the concept of attempt does not apply to reckless and criminally negligent crimes, 

· but is possible to charge reckless driving if can get at their state of mind and is indifferent enough

· generally is not attempted reckless homicide, cannot be charged with attempted reckless murder, the state has the power but does not generally do it,

· what if are driving crazy recklessly?

· cannot say attempted reckless murder when there is no intended victim, have to show that are close to actually committing the crime, cannot just be somewhere at sometime, need proximity,  

· the intent requirement:  both the common law and most American statutory formulations agree with the holding in the principle case that an attempt requires a purpose (or specific intent) to produce the proscribed result, even when recklessness or some lesser mens rea would suffice for conviction of the completed offense.

· attempted murder requires a specific intent to kill, but it is sufficient for murder that defendant engages in some conduct knowing of a high probability that in doing so he will kill someone.

· most states that have considered the issue have rejected the concept of attempted felony murder

· Model Penal Code 5.01 (1)(b): the required mens rea is satisfied if the defendant acts with the purpose of causing or with the belief that his conduct will cause the prohibited result.

· in Commonwealth v. Miller (1982) held that in  a prosecution for statutory rape it is immaterial that the defendant reasonably believed that the defendant was 16 or older.  
· This is the rule in most jurisdictions.  Similarly, in a prosecution for an assault with intent to commit statutory rape, this court has held that whether or not the defendant is aware of the victim’s age is irrelevant.
· preparation v. attempt, King v. Barker-the completion or attempted completion of one of a series of acts intended by a man to result in killing is an attempt to murder, even though the completed act would not, unless followed by other acts, result in killing.  It might be the beginning of an attempt but would none the less be an attempt.
· all that can be definitely gathered from the authorities is that to constitute a criminal attempt, the first step along the way of criminal intent is not necessarily sufficient and the final step is not necessarily required.  
· The dividing line between preparation and attempt is to be found somewhere in between these two extremes, but as to the method by which it is to be determined the authorities give no clear guidance.

· People v. Rizzo: case had to be so close to the completion of the crime, was held not to be an attempt,

· why is not attempt?

· concerning abandonment:  want to give them a chance to change mind, the court’s want to confirm the firmness of the intents to commit the crime,

· so this case is kind of dangerous, might encourage the police to wait till the very end to make the arrest

· the Rizzo case is still the theory in NY, 

· an attempt is committed when an act is performed which is so physically close to the contemplated victim or scene of the crime that completion of the offense is very likely but for timely interference.
· Procedural History: convicted of an attempt to commit the crime of robbery in the first degree, later was reversed
· Facts: Rizzo along with others planned to rob courier of payroll, they started looking for him, Rizzo claimed that he would be able to identify the courier, and the others were to do the actual holdup, eventually the police noticed suspicious behavior by the defendants as they were driving around looking, and they were arrested.  they were armed.   defendants never found the person they were looking for to rob, and had never in fact been near him. 
· the law recognizes that many acts in the way of preparation are too remote to constitute the crime of attempt.  The line has been drawn between those acts which are too remote and those which are proximate and near to the consummation.
· the law must be practical and therefore considers those acts only as tending to the commission of the crime which are so near its accomplishment that in all reasonable probability the crime itself would have been committed but for timely interference.  the act or acts must come or advance very near to the accomplishment of the intended crime. there must be dangerous proximity to success.

· Note on the interaction between proximity and abandonment: 

· one reason for judicial reluctance to move the threshold of criminality to an earlier point in time has been the desire to preserve for the defendant a locus penitentiae, an opportunity to repent, to change one’s mind. 

·  A number of states have recognized abandonment as a complete defense,  either by statute or judicial decision.  
· A typical requirement is that the abandonment occur under circumstances manifesting a voluntary and complete renunciation of the criminal purpose.

· United States v. Jackson:  an attempt requires that the defendant have acted with criminal purpose and that he engaged in conduct constituting a substantial step toward commission of the target crime.

· in order to find that one has perpetrated an attempt, it must be proved that he was acting with the kind of culpability otherwise required from commission of the target crime (criminal purpose), 

· and that he engaged in conduct constituting a substantial step toward commission of the crime.  
· The conduct must be strongly corroborative of criminal purpose in order for it to constitute a substantial step. 
·  held that these were attempts,

·  the puzzle in the case is how is this an attempt?

· the defendants come twice and both times are frustrated,

· is preparation, but that alone is not enough,

· but are not going to rely on the last act of the crime,

· preparation has to confirm their intention to commit the crime,

· what else is there in this case, other then clear preparation and intent?

· have taken a substantial step toward the commission of the crime (this is a widely used test)

· but this does not entirely solve the problem of when the step occurs, 

· Note on statutory reform: 
· the Model Penal code draws on elements of both the proximity and the equivocality tests.  
· As Jackson indicates, the Model Penal code approach has proved influential with many courts.  

· Although roughly half of the states and 2/3 of the federal circuits now use a substantial step test comparable to that of the model penal code.
· United states v. Joyce (1982):

· he abandoned the crime therefore do not know if there was attempt to commit the crime, 

· in this case not enough evidence to conclude that he intended to go through with the crime on that occasion, leaves open the possibility that the defendant abandoned the crime,

· cannot be abandonment for just fear of apprehension,

·  if is just a determination to postpone rather than not do the crime is not abandonment, 

· whatever intention J had to procure cocaine was abandoned prior to the commission of a necessary and substantial step to effectuate the purchase of cocaine.  
· While J professed a desire to purchase cocaine during his preliminary discussions with Jones, J never attempted to carry through with that decision by producing the money necessary to purchase and hence ultimately posses the cocaine….thus all we have is a preliminary discussion regarding the purchase of cocaine which broke down

· State v. Davis (1928)-Mere solicitation, unaccompanied by an act moving directly toward the commission of the intended crime, is not an overt act constituting an element of attempt.

· solicitation is a separate crime, and therefore more need to be shown than mere solicitation in order to establish an overt act.  
· Attempt requires an act moving towards the commission of a crime and not mere solicitation.  
· The verbal agreement, delivery of the maps, and the payment of part of the consideration were mere acts of preparation, failing to lead directly or proximately to attempted murder.  
· The officer never had the intent to carry out the crime, and he performed no act amounting to perpetration.  He merely listened to the plans, agreed to them, and then went to the husband’s house.  
· there was no overt act.  

· United states v. Church (1989)-the def.’s conduct in obtaining the services of hit-person to murder his wife, his detailed participation in planning the intended crime, up to advising the agent exactly how he wanted his wife shot, and his payment of the agreed upon consideration constituted a substantial step toward commission of the crime and establishes the requisite overt act amounting to more than mere preparation.  We can envision nothing else the def. could possibly have done to effect what he believed would be his wife’s murder, short of committing the act itself.

· Note: 
· the vast distinctions in punishment ceilings among solicitations, attempts, and completed offenses- at least when the crimes are very serious, reflect the traditional view that the punishment should be commensurate with the resulting harm, irrespective of the badness of the actor or the seriousness of the threat.  
· The modern approach, on the other hand, is to make the punishment levels generally the same or nearly the same for solicitations, attempts, and completed offenses-based upon the badness of actor, not upon the fortuitousness of the results.

· Notes on solicitation as an attempt:

· courts differ over the question whether solicitation constitutes an attempt.
· In accord with Church, recent federal cases hold that a solicitation can constitute a punishable attempt if it represents a substantial step under the circumstances.  
· But many states adhere to the view that no matter what the solicitor commits, he cannot be guilty of an attempt because it is not his purpose to commit the offense personally.

· solicitation as an independent crime:  
· at common law, inciting or soliciting another to commit a crime was a crime itself, independent of any other offense that either party might commit.  
· For a long time, American codes did not contain provisions incorporating this offense, but rather made criminal the solicitation of particular crimes.  
· However, a substantial number of the states now have general solicitation statutes.  They are usually patterned after the Model Penal Code 5.02.  

 Other Anticipatory Crimes:
· there are many inchoate substantive crimes in our law that do not require resort to the law of attempt with its various restrictions.  

· Several come from the common law.  These include crimes of solicitation (or incitement) and conspiracy.  

· In addition there are two other important substantive common law crimes which consist of preparatory behavior, burglary and assault.

· Burglary:  common law burglary was defined as breaking and entering a dwelling of another at night with the intent to commit some felony inside.  Under some statutes an entry is all that is required into any structure, with intent to commit any crime

· Assault:  sometimes defined as the infliction of harm upon another (a battery), but more often as an attempt to commit a battery

· Stalking: the anti-stalking statutes criminalize harassing conduct that serves to terrorize and torment another, or which may serve as a prelude to a violent attack.  CA was the first to enact an anti-stalking law, since then most of the states have also.
Impossibility:

· People v. Jaffe (1906)-

· a defendant cannot be convicted of an attempt to receive stolen property knowing it to be stolen if the goods he sought to buy were not stolen property.  

· If all which an accused person intends to do would, if done, constitute no crime, it cannot be crime to attempt to do with the same purpose a part of the thing intended.  

· The crime of which the defendant was convicted necessarily consists of three elements: 1) the act 2) the intent 3) he knowledge of an existing condition. 

· there was proof tending to establish two of these elements, 1 and 2, but none to establish the existence of 3.  

· A particular belief cannot make that a crime which is not so in the absence of such belief.

· the crucial distinction between the case before us and the pickpocket cases lies not in the possibility or impossibility of the commission of the crime, but in the fact that, in the present case, the act, which it was doubtless the intent of the defendant to commit, would not have been a crime if it had been consummated.

· People v. Dlugash (1977)-While a defendant may not be convicted of murdering someone already dead, he can be convicted of attempted murder if he believed the person to be alive at the time.

· to sustain a homicide conviction it must be established beyond a reasonable doubt that the defendant caused the death of another person

· failed to prove beyond a reasonable doubt that the victim was alive at the time he was shot by the defendant.  It is not murder to shoot a dead body.

· a general rule developed in most American jurisdictions that legal impossibility is a good defense but factual impossibility is not.  

· and it is no crime to attempt to do what is legal. (these cases are illustrative of legal impossibility)

· factual impossibility is no defense, thus a man could be held for attempted larceny when picking an empty pocket

· The Model penal code approach was to eliminate the defense of impossibility in virtually all situations.  

· Under the code provision, to constitute an attempt, it is still necessary that the result intended or desired by the actor constitute a crime.  

· However, the code suggested a fundamental change to shift the locus of analysis to the actor’s mental frame of reference and away from undue dependence upon external considerations.  

· the basic premise of the code provision is that what was in the actor’s own mind should be the standard for determining his dangerousness to society and hence, his liability for attempted criminal conduct, in the belief that neither of the two branches of the traditional impossibility arguments detracts from the offender’s moral culpability.  

· Thus, a person is guilty of an attempt when, with the intent to commit a crime, he engages in conduct which tends to effect the commission of such crime.  

· It is no defense that, under the attendant circumstances, the crime was factually or legally impossible of commission, if such crime could have been committed had the attendant circumstances been as such person believed them to be. 

· Thus, if the defendant believed the victim to be alive at the time of the shooting, it is not defense to the charge of attempted murder that the victim may have been dead.

· United states v. Berrigan: 

· generally speaking factual impossibility occurs when extraneous circumstances unknown to the actor or beyond his control prevent consummation of the intended crime

· legal impossibility is said to occur where the intended acts, even if completed, would not amount to a crime.  

· Thus, legal impossibility would apply to those circumstances where: 

· 1) the motive, desire and expectation is to perform an act in violation of the law 

· 2) there is an intention to perform a physical act 

· 3) there is a performance of the intended act 

· 4) the consequence resulting from the intended act does not amount to a crime

· if the letter if sent through the channels with the consent and knowledge of the warden it is not a criminal offense.  

· therefore an attempt to send a letter through normal channels cannot be considered an attempt to violate the law because none of the intended consequences is in fact criminal.

· attempting to do that which is not a crime is not attempting to commit a crime.

· United states v. Oviedo (1976) (was fake heroin)- if we convict the defendant of attempting to sell heroin for the sale of a non-narcotic substance, we eliminate an objective element that has major evidentiary significance and we increase the risk of mistaken conclusions that the defendant believed the goods were narcotics.

X Joint Responsibility:

Parties to the Crime:

Intro:

· attempt is a person trying to commit a crime without actually succeeding, 

· certain types of crime not eligible for attempt, because requires an intentional state of mind, 

· have to intend to commit murder, even if not all types of murder require intent

· the person who acts jointly, has to intend that the act be done, with the state of mind requisite for the crime, 

· mere facilitation, mere giving a persona facility for committing a crime is not aiding and abetting, have to have a sense that the person gained something from the crime, or

· if supplied something specific for the crime, where was obvious and necessary to the crime, then eligible for aiding and abetting, 

· if should have foreseen that the crime  would be committed, then also might be found eligible, this is different from usual concept of accomplice liability, 

Generally:

· From Common Law to Statute: At common law there were distinct categories of circumstances that rendered a person a participant in a course of criminal conduct.

· A man may be principle in an offense in two degrees.  

· A principal in the first degree, is he that is the actor, or absolute perpetrator of the crime; 

· and in the second degree, he who is present, aiding, and abetting the fact to be done.

· An accessory is he who is not the chief actor in the offence, ,not present at its performance, but is in some way concerned therein, either before or after the fact committed.

· As to who may be an accessory before the fact, defined as one who being absent at the time of the crime committed, doth yet procure, counsel, or command another to commit a crime.  Herein absence is necessary to make him an accessory; for if such procurer, or the like, be present, is guilty of the crime as principle

· an accessory after the fact may be, where a person,  knowing a felony to have been committed, receives, relieves, or assists the felon

· Modern statutes have largely eliminated the significance of these discrete modes of criminal participation:   
· (1) Apart from the accessory after the fact, who is still generally subject to a lesser punishment, the punishment is the same for the three main modes of complicity 
· (2) It is no longer the case that accessories to crime cannot be convicted until their principle is convicted 
· (3) It is no longer necessary inmost states for a defendant to be charged with a particular form of complicity.  The defendant may simply be charged with the substantive  crime  committed by the person the defendant aided or encouraged.

· the statutes of recent vintage, influenced by the Model Penal Code proposals, typically make people who are accomplices of another person accountable for that person’s conduct sand define people as accomplices in the other person’s offense if they solicit that person to commit such an offense or aid that person in planning or committing it.

· Conspiracy as a doctrine of complicity:  An additional basis for holding one person liable for the crimes of another derives from the doctrine of conspiracy.  
· In general terms, a criminal conspiracy is an agreement or combination by two or more persons to commit a crime.  
· Conspiracy is a substantive crime in itself, but it has the further consequence of making each of the conspirators criminally responsible for the criminal acts of fellow conspirators committed in furtherance of the planned criminal enterprise, whether or not those particular criminal acts were planned, so long as they were reasonably foreseeable.   

· American law punished accomplices the same as principles.  This is in contrast to the approach in other legal systems.

· Mens Rea:  The problem of mens rea for complicity is complicated by the presence of two levels of mens rea: that required of the accomplice and that required of the principle.  A true purpose, often called a specific intent, is generally required to hold a person liable as an accomplice; that is, he must actually intend his action to further the criminal action of the principal.

· Hicks v. United States (1893)-Before a person can be convicted of verbally aiding and encouraging another person in the commission of a crime, it must be shown that the words were intended to encourage and aid the perpetrator of the crime.

· It is not enough to show that Hicks intended to use the words that he did. without showing that he intended that the words encourage Rowe to murder the deceased.

· State v. Gladstone (1980)-
· Mere communication to the effect that another might or probably would commit a criminal offense does not amount it aiding and abetting of the offense should it ultimately be committed
· There  is not aiding and abetting unless one in some sort associates himself with the venture, that he participate in it as in something that he wishes to bring about, that he seek by his action to make it succeed.

· Although an aider and abettor need not be physically present at the commission of the crime to be held guilty as a principle, his conviction depends on proof that he did something is association with the principal to accomplish the crime.

· It would be a dangerous precedent indeed to hold that mere communication to the effect that another might or probably would commit a criminal offense amount to an aiding and abetting of the offense should it ultimately be committed.

· People v. Luparello (1987)(trying to find wife)-A defendant may be found guilty not only of the offense he intended to facilitate or encourage, but also of any reasonably foreseeable offense committed by the person he aids and abets.

· under this statute what is L’s liability?  he sends this gang out and should foresee that they might injure M, when M is killed, then what?

· reckless, or criminal negligent

· did not intend that the death would happen, but must have foreseen the risk, this is what the court requires for negligent homicide,

· there is a radical difference in accomplice liability, do not have to have the state of mind, just have to foresee that the crime might be committed,

·  so CA is saying that if is foreseeable are aiding and abetting

· what is the theory behind this?  why would CA loosen the liability this way?

· increased deterrence in getting involved in violent schemes, that can be charged as a principle

· L. errs when he concludes the perpetrator and the accomplice must share an identical intent to be found criminally responsible for the same crime.
· Technically only the perpetrator can and must manifest the mens rea of the crime committed.  Accomplice liability is premised on a different or, more appropriately, an equivalent mens rea.  
· This equivalence is found in intentionally encouraging or assisting or influencing the nefarious act.  

· Thus, to be a principal to a crime, the aider and abettor must intend to commit the offense or to encourage or facilitate its commission.
· Liability is extended to reach the actual crime committed, rather than the planner or intended crime, on the policy that aiders and abettors should be responsible for the criminal harms they have naturally, probably and foreseeably put in motion.

· Roy v. United States
· Armed robbery is a felony punishable by life imprisonment; selling a handgun on the other hand, constituted a misdemeanor of which Roy has been independently convicted.
· The government’s application of the natural and probable consequences doctrine would thus dramatically expand Roy’s exposure even where he did not intend that a crime of violence be committed.
· the court has stated that an accessory is liable for any criminal act which in the ordinary course of things was the natural and probable consequence of the crime that he advised or commanded, although such consequence may not have been intended by him.  
· The phrase “in the ordinary course of things” refers to what might reasonably ensue from the planned events, not to what might conceivably happen, and in particular suggests the absence of intervening factors.  
· It is not enough for the prosecution to show that the accomplice knew or should have known that the principle might conceivably commit the offense which the accomplice is charged with aiding and abetting.
· A natural and probable consequence in the ordinary course of things presupposes an outcome within a reasonably predictable range.
· The evidence was insufficient however, to show that a robbery would follow in the ordinary course of events, or that it was a natural and probable consequence of the activities in which Roy was shown to have engaged.
· Note:
· Where defendant’s partner in an illegal drug sale is found to possess a firearm while making the sale (thereby raising the punishment for the drug sale) may defendant be held liable as an accomplice under the natural and probable consequences doctrine?
· Some courts have held that to be held as an accomplice for the possession charge the defendant must know at the outset of the crime, at least to a practical certainty, that his confederate was carrying a gun.
· other courts have disagreed,
·  In the United states v. Johnson, the court justified liability on the common understanding that the drug industry is a dangerous, violent business, making the defendant guilty as an accomplice so long as he could have reasonably foreseen that the principle would carry a weapon.
· State of the Law:  The natural and probable consequence test used in the Luparello case is widely applied, but it is controversial
· Model Penal Code: lent its support  to the view that purpose is a requirement for accomplice liability.
· Subsection (3)(a) requires that the actor have the purpose of promoting or facilitating the commission of the offense
· but when a wholly different crime has been committed, thus involving conduct not within the conscious objectives of the accomplice, he is not liable for it.  Whatever may have been the law on the point, it is submitted that the liability of an accomplice ought not to be extended beyond the purposes that he shares.
· United States v. Xavier (1993)-proof of knowledge, or reasonable cause to believe, of an ex-felon’s status is a required element for conviction as an aider and abettor under §992.
· section 922 is no firearms for convicts
· Congress addresses the situation in §922(d).  
· That statute provides: It shall be unlawful for any person to sell or otherwise dispose of any firearm to any person knowing or having cause to believe that such person has been convicted of a crime.
· As the text of the statute indicates, one cannot be criminally liable under §922(d) without knowledge or reason to know of the transferee’s status.  
· It is the purchaser’s status as a felon which makes the activity criminal.  
· If the aider and abettor does not know this fact, it is difficult to say that he shared in the criminal intent of the principle.
· therefore we hold there can be no criminal liability for aiding and abetting a violation of §922(g)(1) without knowledge or having cause to believe the possessors status as a felon.  
· Unless there is evidence a defendant knew or had cause to believe he was aiding and abetting possession by a convicted felon, it has not shown a guilty mind.
· Notes:
·  Should a court need explicit legislative instruction not to convict a person who innocently assists another to commit a strict liability offense?
· some courts have thought not
· no one may be convicted of aiding, abetting, counseling or procuring the commission of an offense unless, knowing all the essential facts which made what was done a crime, he intentionally aided, abetted, counseled, or procured the acts of the principle offender.
· State v. McVay (1926)(exploding boiler)- A defendant may indicted and convicted of being an accessory before the fact to the crime of manslaughter arising through criminal negligence.
· the parties in the case are charged with being an accessory before the fact; which means he got other people to do it, tells the others to fire up the boiler, which makes him a participant it the crime, manslaughter, 
· May a defendant be indicted and convicted of being an accessory before the fact to the crime of manslaughter arising through criminal negligence as set forth in the indictment?
· Manslaughter is committed if an unintentional killing is occasioned by gross negligence of the doing of an act lawful in itself.  
· There is no inherent reason why, prior to the commission of such a crime, one may not aid, abet, counsel, command, or procure the doing of the lawful act in a negligent manner.
· Although there can be no accessory before the fact of a killing resulting from a sudden and unpredictable blow, premeditation is not consistent with every manslaughter.  Kelly with the full knowledge of the possible danger to human life, recklessly and willfully advised, counseled, and commanded McVay to take the chance by the negligent action or failure to act.
· People v. Russell (1998)(gun battle principal killed)-
· is reckless indifference, were intending to shoot, and each was aiding the other in the firing of the weapons with the required state of mind, even though did not intend to kill
· A depraved indifference murder conviction requires proof the defendant, under circumstances evidencing a depraved indifference to human life, recklessly engaged in conduct creating a grave risk of death to another person, and thereby caused the death of another person.
· the prosecution was not required to prove which defendant fired the fatal shot when 
· the evidence was sufficient to establish that each defendant acted with the mental culpability required for the commission of depraved indifference murder, 
· and each defendant intentionally aided the defendant who fired the fatal shot.
· the fact that defendants set out to injure or kill one another does not rationally preclude a finding that they intentionally aided each other to engage in the mutual combat that caused the death.
· other case: the court found that although did not strike the victim’s car and was an adversary in the drag race, he intentionally participated with Abott (the one who hit the car), in an inherently dangerous and unlawful activity, and therefore shared Abott’s culpability.  Def.’s conduct made the race possible in the fist place, as there would not have been a race had he not accepted the challenge.
· the question remains, what is aiding?
· in general under the classic formulation, just rendering aid without intention that the crime be committed, is not aiding and abetting
· have to have a stake in the venture
· NY and most states do not accept the Lup. formulation
· Model Penal Code §2.06(3) provides that one who aids or solicits another person to commit an offense as an accomplice of that person only if he or she acts with the purpose of promoting or facilitating the commission of the offense.
· State v. Ayers (1991)(gun to kid, he never saw)-It is not enough that Ayer’s conduct was outrageous and criminal.  Where the criminal liability arises from the act of another, it must appear that the act was done in furtherance of the common design, or in prosecution of the common purpose for which the parties were assembled or combined together.
· State v. Travis (1993)(motorcycle)
· To support a conviction on the theory of aiding and abetting, the record must contain substantial evidence to show the defendant assented to or let countenance and approval to the criminal act either by an act of participation in it or in some manner encouraging it prior to or at the time of commission.
· Although the defendant’s mere presence is insufficient to support a conviction on a theory of aiding and abetting, the requisite participation can be inferred from circumstantial evidence including presence, companionship and conduct before and after the offense is committed.
· the court distinguished Ayers on the grounds that Ayers was nowhere near the accident at the time it occurred and that he had no subsequent involvement with the principal after he sold him the gun.
Actus Reas:

· Wilcox v. Jeffery (1951)(sax)-If a person is present at the commission of an illegal act, the fact that he was present may be used as evidence of aiding and abetting that crime, as long as the person intended to be there and was not there accidentally.
· there is no authority for saying that it matters what the illegal act is, provided that the aider and abettor knows the facts sufficiently well to know that they would constitute an offence in the principal.
· the def. knew that is was an illegal act for the musician to play.  He had gone there to hear him, and his presence and his payment to go there was an encouragement.
· State ex rel. Attorney General v. Tally Judge (1894)
· the fact that Tally’s act may not have been necessary does not effect, would still be aiding and abetting, 
· the assistance given however, need not contribute to the criminal result in the sense that but for it the result would not have ensued.  
· it is quite sufficient if it facilitated a result that would have transpired without it.  
· It is quite enough if the aid merely renders it easier for the principle actor to accomplish the end intended by him and the aider and abettor, though in all human probability the end would have been attained without it.
· As where one counsels murder he is guilty as an accessory after the fact, 
· though it appears to be probable that murder would have been done without his counsel, 
· as where one being present by concert to aid if necessary is guilty as a principle in the second degree, though had he been absent murder would have been committed, so where he who facilitates murder, even by so much as destroying a single change of life the assailed might otherwise have had, he thereby supplements the efforts of the perpetrator, and he is guilty as principal in the second degree at common law, and is principal in the first degree under our statute.
· Notes:
· Causation and Complexity: for the defendant to be held accessorily liable for an event through the indeterminate action of another person, it is not necessary to establish a but-for relation between the defendant’s action and the criminal conduct of another.  Even if the same result might have occurred without the defendant’s contribution, he can be liable as an accomplice if he acted with the required mens rea.
· Model Penal Code §2.06(3) a person acting with the required mens rea is an accomplice whether the person aids or attempts to aid another person in planning or committing the offense.  Moreover, §2.06(3)(a)(i) makes solicitation a basis for accomplice liability and §5.02 provided that solicitation is established even if the actor fails to communicate with the person he solicits to commit the crime.  
· Complicity by Omission:
· The Model Penal Code provides that a person can be an accomplice if he has a legal duty to prevent the offense and he fails to do so with the purpose of promoting or facilitating the crime.
· many cases have held that a mother can be convicted as an aider and abettor of child abuse for failing to protect a child from abuse by a third party.
· Notes and Problems on the Derivative Nature of Accomplice Liability:
· It is a hornbook law that the defendant charged with aiding and abetting the commission of a crime by another cannot be convicted in the absence of proof that the crime was actually committed.
· Liability requires culpability and conduct by the secondary actor-intentional conduct designed to persuade or help-that makes it appropriate to blame him for what the primary actor does.  The term “derivative” merely means that his liability is dependant on the principle’s violating the law.  What is at issue is the responsibility of the secondary actor for the principle actor’s violation of law.  Unless the latter occurs, there can be no accomplice liability.
· with respect to derivative liability, can be liable for the crime even if get the aid from someone who is immune from prosecution, (like they are insane or did not know was a crime), and the person who for one reason or another is immune from the crime, can still be convicted of aiding and abetting the other, 
· The non-culpable principle as innocent agent: 
· in the classic mold, the accomplice is only so guilty as their state of mind indicates,  the actual committer of the crime may be working under provocation by the accomplice, and be unaware of the whole situation, 
· the innocent agent doctrine is expressed in §2.06(2)(a) of the Model Penal Code: A person is legally accountable for the conduct of another person when acting with the kind of culpability that is sufficient for the commission of the offense, he causes an innocent or irresponsible person to engage in such conduct.
· Limits of the Innocent Agent Doctine:
· one such case is where the statute defines the crime so that it can only be committed by designated classes of persons of which the defendant is not a member.
· federal courts have solved the difficulty by interpreting the federal aiding and abetting statute to mean that one is criminally liable as a principal for causing another to commit criminal acts where the other, even though innocent, has the capacity to do so and the defendant does not.
· The Culpable but Un-convictable principal
· there is no reason to grant the accomplice a defense simply because the principle has a defense-the grounds of granting the principle a defense are reasons of policy that are inapplicable to the accomplice.
· in the case of conspiring with Native American to violate fish code:
· over the objection that it takes two persons to conspire, the court upheld the conviction, stating: def.’s wife’s (Native American) immunity from prosecution by the state is not inconsistent with her culpability as a co-conspirator, and the fact that she cannot be prosecuted by the state does not amount to a declaration of her innocence
· the acquittal principal:  what has happened when the principal has been acquitted?  May the accomplice who has subsequently tried raise that acquittal as an offense?  The US Supreme Court affirmed a conviction of the accomplice.
· this case does no more than manifest the simple, if disconcerting, reality that different juries may reach different results under any criminal statute.

· Defenses limited to the accomplice

· the victim cannot be treated as an accomplice

· It is impossible to say that the Act, which is absolutely silent about aiding or abetting, or soliciting or inciting, can have intended that the girls for whose protection it was passed should be punishable under it for offenses committed upon themselves.

· the Model Penal Code contains a provision, flowed in a number of states, that a person is not an accomplice in an offense committed by another either if he is victim of that offense or if the offense is so defined that his conduct is inevitably incident to his commission.
· being an accomplice is a principle in the modern context, 

· the accomplice has to have a stake in the venture, 
Conspiracy and Related Offenses:

Intro:

· conspiracy is catch basin for joint conduct,

·  for normal accomplice an intention state of mind is required, and sometimes just foreseeing that the crime should occur is enough, the same split is evident in conspiracy,

· in conspiracy plan the crime, and the action is joint, is an intensely intentional crime, is a plan by more than one person to carry out an unlawful act, where the act is pushed beyond speculation, has to actually be planned, no just desired to be committed,

·  is an enormously powerful tool, allows the prosecutor to pull together all of the people in the act,

·  they are co-conspirators, are responsible for the others, generally attributed to all of the agents, even if not aware of all of the acts of the others, as long as intend the conspiracy,
· sometimes one co-conspirator is arrested and tells about the others, and that evidence an be used against the others

Generally:

· Model Penal Code and Commentaries:  Conspiracy as an offense has two different aspects, reflecting the different functions it serves in the legal system.  
· In the first place, conspiracy is an inchoate crime, complementing the provisions dealing with attempt and solicitation in reaching preparatory conduct before it has matured into commission of a substantive offense. 
· Second, it is a means of striking against the special danger incident to group activity, facilitating prosecution of the group and yielding to a basis for imposing added penalties when combination is involved.

· Conspiracy is an offense carrying its own penalty, and a conspiracy charge also has collateral effects on the rules of procedure, evidence, and criminal liability for other offenses.

· Krulewitch v. United States (1949)-A conspirator’s statements against a co-conspirator are admissible as exceptions to the hearsay rule only if they were made in furtherance of the conspiracy.

· the conspiracy no longer existed at the time of the conversation

· the testimony thus stands as an un-sworn, out of court declaration of petitioner’s guilt.

· it is firmly established that were made in furtherance of the objectives of a going conspiracy, such statements are admissible as exceptions to the hearsay rule.

· the looseness and pliability of the doctrine present inherent dangers which should be in the background of judicial thought wherever it is sought to extend the doctrine to meet the exigencies of a particular case

· conspiracy in federal law aggravates the degree of crime over that of un-concerted offending.  The act of confederating to commit a misdemeanor, followed by an innocent overt act in its execution, is a felony and is such even if the misdemeanor is never consummated,
· a conspiracy often is proved by evidence that is admissible only upon assumption that conspiracy existed.  The naïve assumption that prejudicial effects can be overcome by instructions to the jury all practicing lawyers know to be unmitigated fiction.

· the trial of a conspiracy charge doubtless imposes a heavy burden on the prosecution, but it is an especially difficult situation for the defendant.

· Notes on the Co-Conspirator Exception to the Hearsay Rule

· Hearsay is a statement other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.

· the hearsay rules and its exceptions:

· because hearsay assertions are not subject to cross-examination; they are normally inadmissible.  But there are many exceptions to this rule:

· typically, the exceptions come into play when the person making the statement is unavailable as a witness and circumstances surrounding the statement is unavailable as a witness and circumstances surrounding the statement afford some assurances of its reliability.

· but the 6th amendment guarantees the accused the right to confront and cross examine the witness against him, and when a hearsay statement is admitted at trial, the accused has no opportunity to confront or cross examine the person who made it.  
· As a result the Supreme Court has held, hearsay statements are admissible only when they fall within a firmly rooted hearsay exception, or when they contain particularized guarantees of trustworthiness.

· the Court held a blame shifting statement lacks particularized guarantees of trustworthiness and therefore cannot be admitted under the penal interest exception to the hearsay rule

· the co-conspirator exception:

· the doctrine permitting introduction against one co-conspirator of out of court statements made by another applies whether or not the parties have been formally indicted or convicted of conspiracy, provided that the statement is in furtherance of a conspiratorial agreement between them.

· in some case, Bourjaily, the court held that: 
· co-conspirator conspiracy hearsay becomes admissible whenever the judge determines by a preponderance of the evidence that the defendant was a member of the conspiracy.  

· the judge may consider the hearsay statement itself, along with other evidence, in making this determination.  
· this usually means, of course, that the jury hears this evidence before its admissibility is determined.  if the evidence is later held inadmissible, the jury is told to disregard it.

· Notes on the duration of a conspiracy:

· conspiracy traditionally has been viewed as a continuing offense.  The basis rule is that once formed, a conspiracy remains in effect until its objectives have either been achieved or abandoned.

· US v. Kissel-unlike most criminal offenses, the statute of limitations for conspiracy begins to run not when the offense is committed (when the agreement is made) but when the conspiracy terminates.  
· One effect of this concept is that a concept is that a conspiracy often can remain subject to prosecution long after the initial agreement was made and long after some of its members have ceased any active participation in the activities.

· Abandonment:

· a conspiracy is generally considered to be abandoned when none of the conspirators is engaging in any action to further the conspiratorial objectives.  
· If such inactivity continues for a period equal to the statute of limitations, prosecution will be barred.

· Courts traditionally have required that a defendant take affirmative action to announce his withdrawal from the other conspirators
· some courts have gone even further, requiring that a defendant not only announce his withdrawal but thwart the success of the conspiracy

· but this stringent requirement no longer applies in the federal courts

· Affirmative Acts inconsistent with the object of the conspiracy and communicated in a manner reasonably calculated to reach co-conspirators have generally been regarded as sufficient to establish withdrawal or abandonment.

· Pinkerton v. United States (1946)
· is a conspiracy to not pay taxes, and selling alcohol, the govt. says that the acts of selling are attributed to all, has been extended to the crimes the jury sees as foreseeable, but not foreseen, to the co-conspirators,

· the fed. law has taken the view that the foreseeability is sufficient to establish liability,

·  in the Pink. doctrine, if acted to plan the overall conspiracy, and acts of violence might happen, accountable for them, but this is not accepted by most states, this doctrine, a type of vicarious liability not generally accepted,  

· and so long as the partnership in crime continues, the partners act for each other in carrying it forward.  It is settled than an overt act of one partner may be the act of all without any new agreement specifically directed to that act.

· a different case would arise if the substantive offense committed by one of the conspirators was not done in furtherance of the conspiracy, did not fall within the scope of the unlawful project, or was merely a part of the ramifications of the plan which could not be reasonably foreseen as a necessary or natural consequence of the unlawful agreement

· Dissent:

· has been held guilty of the substantive crimes committed by the other on proof that he did no more than conspire with him to commit offenses of the same general character.  There was no evidence that he counseled, advised, or had knowledge of those particular acts or offenses.  Also no evidence that aided or took part in them.

· State v. Bridges (1993)- a co-conspirator may be liable for the commission of substantive criminal acts that are not within the scope of the conspiracy if they are reasonably foreseeable as the necessary or natural consequences of the conspiracy.

· dissent:

· if he did not intend that the victim be killed, could not have been convicted of attempted murder, nor accomplice to murder, nor conspiring to commit murder….this is example of the most extreme sort.

· Note:

· the Pinkerton liability is not retroactive

· the confusion here is that with regard to liability for conspiracy, a defendant maybe legally responsible for acts of the co-conspirators prior to that defendant’s entry into the conspiracy (in the sense that such acts may be used as evidence against him in the prosecution for the crime of conspiracy) whereas, with regard to substantive offenses, a defendant cannot be retroactively liable for offenses committed prior to his joining the conspiracy

· United States v. Alvarez (1985)-

· we conclude that, although the murder conviction of the three appellants may represent an unprecedented application of the Pinkerton doctrine, such an application is not improper

· we find ample evidence to support the jury’s conclusion that the murder was a reasonably foreseeable consequence of the drug conspiracy alleged in the indictment

· On Pinkerton: although the federal courts and several state courts continue to subject co-conspirators to vicarious liability under Pinkerton, it appears that a majority of the states now reject the Pinkerton doctrine.  
· In accord with the Model Penal Code, most jurisdictions currently hold, either by statute or by judicial decision, that conspirators are liable for substantive crimes of their coconspirators only when the strict conditions for accomplice liability are met.

The Actus Reas of Conspiracy:

· conspiracy is typically defined as an agreement by two or more persons to commit a crime.  The actus reas of the offense, therefore, is the agreement itself.

· “is black letter law that all participants in a conspiracy need not know each other, all that is necessary is that each know that it has a scope and that for its success it requires an organization wider than may be disclosed by his personal participation.

· Interstate Circuit, Inc. v. United States (1939)(movie theatre case)(for the most part still good law) An unlawful conspiracy may be formed without simultaneous action or agreement on the part of the conspirators.

· is it enough, the letter, that each of the distributors knew the others had been asked to do this, to prove a conspiracy by itself?

· no, the conspiracy needs some kind of agreement, is not enough that they behaved in a parallel way,

·  but if only one person took the action, then would hurt their competition against the others,

·  this is the way infer that there must have been an agreement, this concept in other cases, do not have to have direct evidence of the conspiracy, to prove that the conspirators met with each other, also having a meeting is not sufficient proof, parallel conduct is some proof, but alone does not prove a plan, but parallel conduct contrary to individual interest, that would not do alone, creates an inference that was a plan,

·  don’t need a concrete spelled out agreement, need one implied

· govt. is not going to have direct testimony, so will have to rely on inferences drawn from the course of conduct of the alleged conspirators.

· from the beginning each of the distributors:

·  knew that the proposals were under consideration by the others. 
·  Each was aware that all were in active competition and that without substantially unanimous action with respect to the restrictions in any for any given territory there was a risk of substantial loss of business and good will, 
· but that with it there was the prospect of increased profits.
·  So there was strong motive for concerted action, full advantage of which was taken

· it was enough that, knowing that concerted action was contemplated and invited, the distributors gave their adherence to the scheme and participated in it.

· it is elementary that an unlawful conspiracy may be and often is formed without simultaneous action or agreement on the part of the conspirators.  

· Notes: gang membership: can common gang members, together with parallel action (drawing their weapons) prove a conspiratorial agreement under the Interstate Circuit principle?  
· Ninth says no.  
· “An inference of an agreement is permissible only when the nature of the acts would logically require coordination and planning.  (There was) nothing to suggest that the violence began in accordance with some prearrangement. 

· United State v. Alvarez (1981)-to obtain a conspiracy conviction, the govt. is not required to prove that a defendant had knowledge of all the details of the conspiracy, but need only establish his knowledge of its essentials. Nor can a defendant escape criminal responsibility on the grounds that he did not join the conspiracy until well after its inception, or because he plays only a minor rule in the total scheme.  

· the evidence would have been insufficient to support the conviction without the proof that the agent was assured that A, would be on hand at the place and time of the airplane’s return.

· Dissent:

· A. was engaged in a completely legal act, was loading a washing machine onto a plane.  In response the innocuous inquiry about whether he would be there when the plane got back, he smiled and nodded his head.  This is all of the evidence that he knew of the conspiracy and decided to join it.

· A. may have been a guilty co-conspirator, or may have been a humble workman performing a lawful act totally unrelated to any conspiracy, who simply indicated that he would report back to work as instructed.  Is no way a jury reasonably could accept one hypothesis to the exclusion of another.

· the potential for injustice in conspiracy cases is enormous, should use particular care to ensure that the prosecution actually proved that the defendant was a participant in the conspiracy before he is sent to prison.

· Notes on the Over Act requirement:

· both at common law and under statutory formulations, conduct can be punishable as a conspiracy at points much father back in the stages of preparation than the point where liability begins to attach for attempt.  
· In some instances conspiracy is punishable without any overt act at all.  
· In other situations an overt act must be proved, but the act may fall well short of the kind of responsibility sufficient to constitute and attempt.

· statutes requiring an act:

· American conspiracy statutes have typically added an overt act requirement.  
· But it is not unusual for statutes to dispense with this overt act requirement in the case of conspiracies to commit the most serious offenses.

· the function of the over act in a conspiracy prosecution is simply to manifest that the conspiracy is at work and neither is a project still resting solely in the minds of the conspirators not a fully completed operation no longer in existence.  Thus even when the overt act requirement  applies, it generally can be satisfied by acts that would be considered equivocal or merely preparatory in the law of attempts.

Mens Rea:

· People v. Lauria (1967)- (but awareness is not participation, 

easiest way to prove is with intent)  the intent of a supplier (who knows of the criminal use to which his goods are put) to participate in the criminal activity may be inferred from circumstances showing that he has a stake in the criminal venture or by the aggravated nature of the crime itself.

· the proposition that distributors of dangerous products as drugs are required to exercise greater discrimination in the conduct of their business then are distributors of innocuous substances like sugar and yeast.

· and there is also a stake in the conspiracy 
· both the element of knowledge of the illegal goods or services and the element of intent to further that use must be present in order to make the supplier a participant in a criminal conspiracy.

· intent may be inferred from knowledge, 
· when the purveyor of legal goods for illegal use has acquired a stake in the venture.
· when no legitimate use for the goods or services exists.
· when the volume of business with the buyer is grossly disproportionate to any legitimate demand, or 
· when sales for illegal use amount to a high proportion of the seller’s total business

· Holding again: Inflated charges, the sale of goods with no legitimate use, sales in inflated amounts, each may provide a fact of sufficient moment from which the intent of the seller to participate in the criminal enterprise may be inferred, because of the illegal enterprise.  His intent to participate in the crime of which he has knowledge may be inferred from the existence of his special interests.
· It seems apparent from these cases that a supplier who furnishes equipment which he knows will be used to commit a serious crime may be deemed from that knowledge alone to have intended to produce the results

· yet we do not believe that an inference of intent drawn from knowledge of criminal use properly applies to the less serious crimes classified as misdemeanors.
·  where we conclude that positive knowledge of the supplier that his products or services are being used for criminal purposes does not, without more, establish an intent of the supplier to participate in the misdemeanors.

· the intent of a supplier who knows of the criminal use to which his supplies are put to participate in the criminal activity connected with the use of his supplies may be established by 1) direct evidence that he intends to participate or 2) through an inference that he intends to participate based o a) his special interest in the activity b) the aggravated nature of the crime itself.

· has never been required to disclose misdemeanors to public authority

· court does not want to create an atmosphere where when normal things are sold the buyer has to be vigilant,

·  but in products that are not openly sold, like morphine, is different

· if the crime for which the conspiracy is being planned is a more dangerous crime, may be an indicator that have an intent to participate in the conspiracy,

·  the overall concept are after is stale in the venture, if looks like have a stake in the venture will show intend to participate in the crime.  

· Notes on the Mens Rea:  the MPC solution to these problems is to require purpose for both conspiracy and accomplice liability

· the Pinkerton doctrine, not generally the law, most states do not accept it

· the view is a common law view that have to have the mental culpability for the crime, is true for conspiracy as well

· but not so for the statements of co-conspirators,

· the govt. has to make out a case that there was conspiracy

· statements are taken in, and decision is made whether is a prima facie case, then once up to the level, can take the statements of all co-conspirators 

· Should ignorance to the status of the victims be a defense to the conspiracy charge?

· while one may, for instance, be guilty of running past a traffic light of whose existence one is ignorant, one cannot be guilty of conspiring to run past such a light, for one cannot agree to run past a light unless one supposes that there is a light to run past.

· so there is an assault on federal officers, but the perpetrators don’t know that, but if knew or had reason to know they were feds, then can still be guilt of assaulting feds.

· if think of it as a specific intent crime, have to have intent to commit a crime against a fed.  and when they were planning to attack, were not conspiring to attack a fed, because did not know.

·  but the court says no.

· are committing an underlying wrong

· want to create extra protections for a class of people, especially here where is a likelihood that will be attacked on the job

· Kotteakos v. United States (1946) (spokes)-where one person is dealing with two or more persons who have no connection with each other, although each deals individually with the same person, they cannot all necessarily be convicted of  a single conspiracy.

· thieves who dispose of the their loot to a single fence do not, by that fact alone, become confederates.  Here there was not one conspiracy because they had no connection with each other and there was no proof that all were parties to a single common plan, scheme, or design.  Were several conspiracies.
· supreme court throws out on the basis of not a single conspiracy

· why?  no conspiracy?

· each of the groups separate and independent, not working together,

· there is also no common purpose of working together, each person taking out the loan does not care about the others,

· each person has to have a stake in the venture

· also, the others getting the loan does not make any difference to an individual loan, no common enterprise

· the stake in the venture issue very problem

· and mere knowledge that others had committed crimes is not enough
· Blumenthal v. United States (1947)-the scheme was the same scheme, 
· the salesmen knew or must have known that others unknown to them were sharing in so large a project; 
· and it can hardly be sufficient to relieve them that they did not know, when they joined the scheme, who those people were or exactly the parts they were playing in carrying out the common design and object of all. 
· By their separate agreements, they became parties to the larger common plan, joined together of their knowledge of its essential features and broad scope, though not of its exact limits, and by their common single goal. 

· even though have separate agreements, needed the first conspiracy to go through so their deals would go through also,

· chain conspiracy, depend on someone above, all have a stake in the conspiracy,

· but the dealers have nothing to do with another, don’t care about the others, one of them retailing the alcohol does not deal with the others,

· might be that they all need to maintain the price to make the venture profitable

· United States v. Bruno (1939)(chain)- there is a single conspiracy where each member knows that the success of that part with which she was immediately concerned was dependant upon the success as a whole.

· the strongest element in all of these business case, when are down the chain know that there are others above and others on the retail end, know that there are some, know that the drugs or whatever are going to others than self, have to be other retailers as well,

·  so, the idea of the chain conspiracy is that each link is dependant on the previous link,  

· the Internal Rev. Code case:

· thought was one plan, but if could bring as one, then why bring as a series?

· so could put people in jail for seven times as long,

·  the supreme court said no, was analyzable as a single plan,

·  the courts might say that this is a tool too flexible, too easy to manipulate

· Note on multiple objectives: whether the object of a single agreement is to commit one or many crimes, it is in either case that agreement which constitutes the conspiracy which the statute punishes.  The one agreement cannot be taken to be several agreements and hence several conspiracies because it envisages the violation of several statutes rather than one.  For such a violation, only the single penalty proscribed by the statute can be imposed.
· Rico: see page 730

· the Rico charge not really a conspiracy, 

· the Rico standard not about planning, not what plans did the actors have in minds, but what did they do? and was part of the conduct of an enterprise?

· could an outright criminal enterprise

· supreme court said did not have to be legit. enterprise corrupted,

·  the enterprise is the essence of the Rico plan,

· the elements of the crime, racketeering: are serious but common,

· is 2 acts of racketeering a pattern?

· what constitutes the pattern?

· at least 2 interrelated acts,

· the purpose of the statute seems to be to discourage racketeers from getting into legit businesses,

·  conducting the enterprise is the actus reas of the crime, this is a strange crime that pulls in other crimes, if conduct or participate through pattern of racketeering.

· have to look at the statute and decide what the crime is, 

· the hypo:

· suppose S knows Z is hijacker, is S conducting the enterprise through a pattern of racketeering if he buys from a racketeering person?

· what if he does not care whether is hijacked or not?

· the racketeer has to be involved in the business,

· have to conduct the enterprise, participate through the patter

· J has even less management involvement than S, does seem that he is conducting through a pattern of racketeering, have to be involved

· notes:

· the Rico statute has become one of the most controversial provisions in the federal criminal code.  RICO bases criminal liability o new, potentially elastic concepts such as the “enterprise” and “racketeering activity”

· the Supreme Court Held that an enterprise for RICO purposes can include an extensively criminal organization.

· An enterprise is an entity, for present purposes a group of persons associated together for a common purpose of engaging in a course of conduct.  
· is proved evidence on an ongoing organization, formal or informal, and by evidence that the various associates function as a continuing unit

· The pattern of racketeering activity is, on the other hand, a series of criminal acts as defined by the statute.  


· is proved by evidence of the requisite number of acts of racketeering committed by the participants in the enterprise.

· the supreme court held that the accountants had not violated because in order to conduct or participate directly or indirectly in the conduct of an enterprise’s affairs, an individual must have some role in directing or managing the business of the enterprise.
· we agree that the liability is not limited to upper management but we disagree that the operation or management test is inconsistent with this proposition.  
· An enterprise is operated not just by upper management but also by lower rung participants in the enterprise who are under the direction of the upper management.  
· An enterprise also might be operated or managed by others associated with the enterprise who exert control over it as, for example, by bribery.  

· Conclusion:

· conspiracy is a plan, the problem is what is the scope of the conspiracy,

· is it one plan or several different plans involving different elements?  is the common interest, have to have a stake in the venture, have to intend that the plan as a whole be committed and be committed using the other participants,

·  the people down the chain have a stake in a single venture

· much depends on the structure of the way a conspiracy case is structure, once prima facie made out, then any statement made by any co-conspirator can used against all of the other conspirators, 

· in addition have the problem of who is a participant?

· if proof, not conceptual problem,
·  if don’t have proof that an alleged conspirator is part of the plan…then?

· parallel action always very strong evidence

· as the crime becomes more serious and the facility the defendant supplies to the crime becomes more necessary, infer that is an intention for the crime to go forward and a stake in the venture

· what about conspiracies that have strict liability elements in them?

· the federal officer case:  is done for increasing the deterrent effect, 

· as in a case where the commission of a crime necessarily involves two people, the participants are not in a conspiracy, like in drug sale,
· then there is the issue of conspiring with a person who does not have the capacity to commit a crime or is immune for some reason, 

· if one of the people does not really plan to commit the crime, then is not a conspiracy, the plan is not there, this is the law under common law (like if there is an undercover officer), is no social harm if there is no real danger, the common law fear overreaching of the state, 

· the Model penal code says the incapacity of the co-conspirator is not a defense

· then there is Rico: not a conspiracy, is group of people conducting an enterprise, the question is, is he helping to run that enterprise through acts of racketeering?  if is running through racketeering acts, the is crime, though is different from conspiracy

· where there racketeering acts?

· did the acts form plan?

· was plan necessary to the commission of the crime?

· in accessory liability aid and intent to aid the crime:

· for crimes for which state of mind is less, can be accomplice if intend to aid with a criminally negligent state of mind

· as in the McVay case, the boilers
· acts with the requisite state of mind, is negligent

· how does the person has the requisite state of mind?

· the intention to aid is taken in a strong sense, have to have a stake in the venture,
·  as the crime becomes more serious the inference that the participant intends the crime to be committed inferred, accomplice liability is about committing the crime, a stake in the venture to commit the crime, 

· conspiracy is different from intent, 

· the overt act does not have to fill any standard as in the case of attempt

· an accomplice to a conspiracy is a co-conspirator, 
XI Defenses:

Justifications and Excuses:

· there are three sorts of defenses that can be invoked to bar conviction for an alleged crime

· that the prosecution has failed to establish one or more required elements of the offense

· they are simply efforts to refute (or raise reasonable doubt about) whatever the prosecution must prove

· then there are Justifications and Excuses: 

· these do not seek to refute any required element of the prosecution’s case, rather they suggest further considerations that negate culpability even when all of the elements of the offense are present.  

· Thus claims of self defense and insanity both suggest reasons to bar conviction even when it has been clearly proved that the defendant killed someone intentionally.  

· It is customary to distinguish sharply between these groups of defenses (justifications and excuses).  

· Self defense is traditionally is traditionally considered a justification, while insanity is considered an excuse.  The distinction is important to clear thinking because it points to a fundamental difference in the reasons why culpability is lacking.

Self Defense:

· Protection of Life and Person, US v. Peterson (1973)

· But the law of self defense is a defense of necessity, 

· the right of self defense arises only when the necessity beings and equally ends with the necessity, and never must the necessity be greater then when the force employed defensively is deadly.  

· The necessity must bear all semblance of reality, and appear to admit of no other alternative, before the taking of life will be justified as excusable.  

· There must have been a threat, actual or apparent, of the use of deadly force against the defender.  

· The threat must have been unlawful or immediate.  

· The defender must have believed that he was in imminent peril of death or serious bodily harm, and that his response was necessary to save himself therefrom.  

· These beliefs must not only have been honestly entertained, but also objectively reasonable in light of the surrounding circumstances.

· self defense is only applicable to crimes of violence, 
· is a general self defense for assaults that are not threats to life, can use physical force, in defense of self or third person, 

· the purpose of the criminal law is to prevent people from attacking each other violently, this is an exception to this, so must be a strong reason for

·  in the boat/cabin boy case why is it still a murder?

· in order to use deadly force the person has to be threatening, is hard to conceive of a defense of necessity except in the case where the person threatens life, in the boat case, why them instead of the cabin boy?
· have to reasonably believe the person is threatening and the retaliatory force is necessary, 

· in NYPL must reasonably believe are threatened with deadly force and if do not take action might be killed, the threat must be immediate, 
· People v. Goetz (1986) (subway case)- A person is justified in the use of deadly force, if, objectively, a reasonable man would, in his position, believe he was in danger of life or physical being. 

· Subjective basis for the use of such force cannot be the standard a civilized society uses.  

· it is too easy fabricate a justification of for the use of force.  

· The situation must objectively require the use of such force, and the factors must be identifiable by the trier of the facts.

· Under the Model Penal Code a defendant charged with murder (or attempted murder) need only show that he believed that the use of deadly force was necessary to protect himself against death, serious bodily injury, kidnapping, or forcible sexual intercourse to prevail on a self defense claim. 

· NY did not follow the Model Penal Code equation of a mistake as to the need to use deadly force with a mistake negating an element of the crime, choosing instead to use a single statutory section which could provide either a complete defense or no defense at all to a defendant charged with any crime involving the use of deadly force.

· the court has frequently noted that a determination of reasonableness must be based on the circumstances facing a defendant or his situation.  

· Such terms encompass more than the physical movements of the potential assailant.  

· These include any relevant knowledge the defendant had about that person.  

· They also necessarily bring in the physical attributes of all persons involved, including the defendants.  

· The defendant’s circumstances also encompass  any prior experience he had which could provide a reasonable basis for a belief that anther person’s intentions were to injure or rob him or that the use of deadly force was necessary under the circumstances.

· in this case an objective reasonable person test was applied to determine whether the action was justified.

· for the jury:

· what are the elements in the case that support Goetz reasonably believed his life was threatened?

· Goetz had an experience of being mugged,

·  is robbery a threat of death? as in the statute?

· but couldn’t Goetz just give them the money and leave?

· is generally the principle that if have a reasonable means of retreat have to take that, 

· but the NY statute says do not have to retreat in the case of a robbery (or kidnapping).  

· why is it that the statute treat this differently?  

· Is race a reasonable difference the law could take into account?
· The jury has to decide if it’s reasonable for someone in their situation.
· Situation can tell a jury that you have to take race into account but you don’t want to call attention to it.  
· If you are confronted with a really threatening situation you can’t be asked to reason it out you have to take action in defense of yourself.  
· Notes:

· Not all typical beliefs are reasonable.  If we accept that racial discrimination violates contemporary social morality, then an actor’s failure to overcome his racism for the sake of another’s health, safety, and personal dignity  is blameworthy and thus unreasonable, independent of whether or not it is typical.

· the use of race based generalizations in the self defense context has an especially grievous effect…Ultimately race-based evidence of reasonableness impairs the capacity of jurors to rationally and fairly strike a balance between the costs of waiting and the costs of not waiting.

· the Model Penal Code approach: a person who kills in the honest but unreasonable belief in the need to kill would be guilty of negligent homicide.

· when the actor believes that the use of force upon or toward a person of another is necessary for any of the purposes for which such belief would establish a justification under §§3.03 to 3.08,

· but the actor is reckless or negligent in having such a belief 

· or acquiring or failing to acquire any knowledge or belief which is material to the justifiability of his use of force, 

· the justification afforded by those sections is unavailable in prosecution for an offense for which recklessness or negligence, as the case may be, suffices to establish culpability.

· the approach has not been influential in state statutory reform

· State v. Kelly (1984)- The battered women’s syndrome is an appropriate subject for expert testimony, and such testimony is admissible on the issue of self defense.

· The Battered Woman’s Syndrome (BWS) is a series of common characteristics that appear in woman who are abused physically and psychologically over an extended period of time by the dominant male figure in their lives.

· the battered woman is one who is repeatedly subjected to any forceful physical or psychological behavior by a man in order to coerce her to do something he wants her to do without concern for her rights.  

· Battered women include wives or women in any form of intimate relationships with men.  Furthermore, in order to be classified as a battered woman, the couple must go through the battering cycle at least twice.

· In addition to these psychological impacts, external social and economic factors make it difficult for some women to extricate themselves from battering relationships.  

· the expert testimony would have aided in determining whether under the circumstances, a reasonable person would have believed there was an imminent danger to her life

· How does the battered woman syndrome help her.
·   help explain why she never ran away.
·   Goes to how likely it is that she can accurately predict an attack
· the use of force against another in self-defense is justifiable when the actor reasonably believes that such force is immediately necessary for the purpose of protecting himself against the use unlawful force by such other person on the present occasion.  

· Further limitations exist when deadly force is used in self defense. 

· The use of such deadly force is not justifiable unless the actor reasonably believes that such force is necessary to protect himself against death or serious bodily harm..

· Notes:

·   most courts seem to agree that BWS evidence is relevant to  reasonableness but only in a limited way,

· the CA supreme court has said: we are not changing the standard from objective to subjective, or replacing the reasonable person standard with a reasonable battered woman standard.  
· The jury must consider the defendant’s situation and knowledge, which makes the evidence relevant, but the ultimate question is whether a reasonable person, not a reasonable battered woman, would believe in the need to kill to prevent imminent harm.
· Moreover, it is the jury, not the expert, that determines whether defendant’s belief and, ultimately, her actions, were objectively reasonable.
· a few courts have moved closer to a fully subjective standard, 
· the jury should be told that the defendant’s conduct is not to be judged by what a reasonable cautious person might or might not do; 
· juries instead should assume the physical and  psychological properties peculiar to the accused and then decide whether or not the particular circumstances were sufficient to create a reasonable belief that the use of force was necessary.

· another approach, was to weigh the evidence in light of how a otherwise reasonable person who is suffering from the battered woman’s syndrome would have perceived and reacted in view of the prolonged history of abuse.
· Texas Penal Code:  In a prosecution for murder or manslaughter the defendant, in order to establish the defendant’s reasonable belief that use of deadly force was immediately necessary, shall be permitted to offer: 
· 1) relevant evidence that the defendant had been the victim of acts of family violence committed by the deceased and 
· 2) relevant expert testimony regarding the condition of the mind of the defendant at the time of the offense, including those relevant facts or circumstances relating to family violence that are the basis of the expert’s opinion.

· other syndrome evidence: many courts that permit the use of BWS to support a claim of self defense accept similar evidence in cases involving a battered or abused child ho kills the abusive parent.        

· State v. Norman (1989) (terrible case)- Absent imminent peril, a history of spousal abuse will not constitute a defense in a homicide prosecution.
·  In NC, a defendant is entitled to have the jury acquittal by reason of perfect self defense when the evidence, viewed in the light most favorable to the defendant, tends to show that at the time of the killing it appeared to the defendant and she believed it to be necessary to kill the decedent to save herself from an imminent death or great bodily harm.  
· The belief must be reasonable however, in that the circumstances as they appeared to the defendant would create such a belief in the mind of a person of ordinary firmness.

· our law recognizes an imperfect right of self defense in certain circumstances, including, for example, when the defendant is the initial aggressor, but without intent to kill or to seriously injure the decedent, and the decedent escalates the confrontation to point where it reasonably appears to the defendant to be necessary to kill the decedent to save herself from imminent death or great bodily harm.  
· Although the culpability of a defendant who kills in the exercise of imperfect self defense is reduced, such a defendant is not justified in the killing to as to be entitled to acquittal, but is guilty at least of voluntary manslaughter.

· the term imminent as used to describe such perceived threats of death or great bodily harm as will justify a homicide by reason of perfect self defense, has been defined as an immediate danger, 
· such as must instantly be met, 
· such as cannot be guarded against by calling for the assistance of others or the protection of the law

· the evidence in this case did not tend to show that the defendant reasonably believed that  she was confronted by a threat of imminent death or great bodily harm.  
· All of the evidence tended to show that the defendant has ample time and opportunity to resort to other means of preventing further abuse by her husband.  
· There was no action underway by the decedent from which the jury could have found that the defendant has reasonable grounds to believe either that a felonious assault was imminent or that is might result in her death or great bodily injury.

· This would result in a substantial relaxation of the requirement of real or apparent necessity to justify homicide.  
· Such reasoning proposes justifying the taking of human life not upon the reasonable belief it is necessary to prevent death or great bodily harm-which the imminence requirement ensures-
· but upon purely subjective speculation that the decedent probably would present a threat to life at a future time and that the defendant would not be able to avoid the predicted threat.

· the court also held that the defendant was not entitled to instructions on imperfect self defense.  
· It held that the imminence requirement applied to both perfect and imperfect self defense 
· and that the defendant did not meet the requirements for imperfect self defense because there was no evidence that she actually believed the use of deadly force against her was imminent.

· Notes:
· in cases like Norman, where the abuser is killed in his sleep, most courts remain unwilling to admit battered-spouse evidence or to permit jury instructions on the possibility of legitimate self defense.  
· But some flexibility on this issue is beginning to emerge; a few courts have held that the need for lethal self defense remains a jury issue even in a sleeping victim case.

· Defense of another: the widely accepted rule is that someone who comes to the aid of a person in peril can use deadly force to prevent the attack, under the same circumstances that would justify the use of deadly force by the endangered person herself.

· the general rule is that words alone are not sufficient justification for an assault.

· The Model Penal code relaxes the imminence requirement, providing that it is sufficient is the actor reasonably believed that the use of defensive force was immediately necessary
· Imminence does not require an actual physical assault.  
· A threat, or its  equivalent, can support self defense where there is a reasonable belief that the threat will be carried out.  
· Especially in abusive relationships, patterns of behavior become apparent which can signal the next abusive episode.  That the triggering behavior and the abusive episode are divided by time does not necessarily negate the reasonableness of the defendant’s perception of imminent harm.
· The Model Penal code limits the use of deadly force to cases where the threatened danger is death, serious bodily harm, kidnapping, or sexual intercourse compelled by threat or force.

· Under the Model Penal code (and probably under existing American law) a necessary condition for claiming self defense is the that the defendant actually believed in the necessity to use defensive force.  

· State v. Abbott (1961)- a person has the duty to retreat before using deadly force to defend himself, but he need only retreat where he knows that he can do so with complete safety.

· deadly force may not be used in self defense where there is an opportunity to retreat.  
· However, the actor must know of the opportunity and must be able to escape with complete safety.  
· is a very weak requirement, 

· and Abbott cannot really do with all of the weapons, the obligation to retreat is qualified

· The burden is on the defendant  to produce evidence supporting the defense.  
· But the state has the burden of proving beyond a reasonable doubt that the defense is not true.  
· In a case involving the issue of retreat, the state must prove beyond a reasonable doubt that the defendant knew that he could retreat in complete safety.  
· Notes

· it is agreed that one need not retreat before using non-deadly force.  
· The majority of US jurisdictions hold that the defendant need not retreat, even though he knows he can do so safely, before using deadly force upon an assailant whom he reasonably believes will kill him.  
· While there is a strong policy against the unnecessary taking of human life, there seems to be a stronger policy against making one act in a “cowardly” and “humiliating” manner.

· about half the states now require retreat when possible, and half a dozen others treat the possibility of retreat as a factor to be considered in judging necessity, only about a third of the states still permit the actor to stand his ground and assess his need for defensive force on that basis.
· the Castle exception:  In jurisdictions requiring retreat before deadly force may be used, an exception is commonly made when the defendant is attacked in his own home

· should this apply only when the aggressor killed in self defense is an intruder, or should it apply even when the person killed is a co-occupant such as a spouse or child?  
· It was held in a case that a father being threatened by his son could kill the son rather than retreat.  
· The Model Penal code endorses this view, as do most of the recent decisions on the issue.

· one motivating factor for this approach is the concern that imposing a duty to retreat would adversely affect women who are victims of domestic violence, because for battered women escape from the home is rarely possible without the threat of great personal violence or death, and because separation or retreat can be the most dangerous time in the relationship for the victims of domestic violence.

· C. thinks this applies here

· the statute in Shaw, patterned after the model penal code stated: 
· the actor shall not be required to retreat if he is in his dwelling and was not the initial aggressor.  
· nevertheless, the court, noting the overriding policy favoring human life and stressing that in the great majority of homicide cases the killer and victim are relatives or close acquaintances, chose to read into the statute a requirement of retreat from co-occupants. 
Protection of Property and Law Enforcement:

· protection of property issues tend to expand the scope for the possibility of vigilantism in America

· People v. Ceballos (1974)- a person may be held criminally or civilly liable if he sets upon his premises a deadly mechanical device and that device kills or injures another.  

· An exception has been recognized where the intrusion is, in fact, such that the person, were he present, would be justified in taking life or inflicting the bodily harm with his own hands.  
· But if the actor is present there is the possibility that he will realize that the deadly force is not necessary, while a device lacks that discretion.
· if C. had been in the garage at the time the boy had tried to break in would not have been justified in shooting him.

· because was not armed, (the mechanical gun has no discretion), 

· if C. had been there could have a made a judgment about how serious the threat was,

·  cannot defend property with violence unless there is a threat of violence, (loosely parallel to self defense)
· Deadly devices should be discouraged because, even though the law of torts recognizes an exception as stated above, that exception is not appropriate to criminal law, for it does not prescribe a workable standard of conduct; liability depends on fortuitous results.  
· While burglary is a dangerous crime at common law, by statute that crime has a much wider scope, so where the character and manner of a burglary would not create a fear of great bodily harm, there is no use of deadly force.

· defense of property relies on the theory that a man’s home is his castle. 
· Deadly force may be used where it appears reasonable and necessary to prevent an unlawful trespass apparently committed to harm the occupants or commit a felony therein.  
· A mere trespass without felonious intent or not creating a serious threat of danger to the occupants will not justify the use of deadly force.

· in CA:

· if C. was in the garage now and the boy tried to break in and he shot, does he have a viable defense?  

· yes, if he uses deadly force against the burglar is a presumption that he feared deadly force, 

· these statutes require little more than introducing evidence to the jury showing some evidence of fear, in CA.  

· Why did the CA legislature do this?

· burglary in home is terrifying, do not know if the person is harmed or not.

· decrease the deterrence on burglary? sense of vengeance?

· folk sense of right to safety in home?  

· the exchange student case:

· is like the CA standard, in a civil case a jury could find no reasonable basis for the shooting, but why less of a standard in a criminal case?  

· Notes:
· The model penal code strictly limits the use of deadly force against an intruder in the home, but nonetheless permits the use of deadly force when the use of force other than deadly force to prevent the commission or the consummation of the crime would expose the actor to substantial danger of serious bodily harm.

· but some states have enacted protection of home bills, and even permitted the use of deadly force to prevent or terminate any felonious entry, or even any unlawful entry.
· NYPL: A person in possession or control of, or licensed or privileged to be in, a dwelling or an occupied building, who reasonably believes that another person is committing or attempting to commit a burglary of such dwelling or building, may use deadly physical force upon such other person when he reasonably believes such to be necessary to prevent or terminate the commission or attempted commission of such burglary.

· Conclusion of Defense of Property and how is now:

· the defense of property: the peculiarity is that if a home owner is repelling a person and has reason to believe the person is threatening their life, can use deadly force to repel that person.  (can use non-deadly to repel in any case), 

· would think in principle that to repel an intruder that is dangerous to life could use deadly force, but also, 

· by statute or law, a person can use deadly force to repel anyone they believe is burglar.  

· Ceballos, would now be ok.  

· so the CA statute reads that there is presumption of a reasonable belief in repelling the person, and the NY one doe nearly the same

· Durham v. State (1927)- making an arrest for a misdemeanor could not use deadly force, but in this case it happens.  why?

· While a police officer is not justified in killing or inflicting great bodily harm in attempting to arrest one accused of a misdemeanor, 
· where the accused resists arrest the officer may repel such resistance with such force as is necessary, short of taking life, 
· and may seriously wound or kill the accused if necessary to prevent the accused from seriously wounding or killing him.

· do not want to paralyze the strong arm of the law and render the state powerless to use extreme force when extreme resistance is offered, and would permit misdemeanants to stay the power of the state by unlawful resistance

· the suspect began resisting the arrest with great force, and it might be said that are encouraging people to resist arrest if the police could not use more force

· the officer should not have to use less force to resist the subject than the subject is using to resist the arrest.

· generally, an officer may use deadly force if he reasonably believes it necessary to prevent the escape of a person fleeing from an arrest for a felony, 
· although as stated in Durham, he may not use such force against one fleeing from an arrest for a misdemeanor.
· What if the person is free of the officer and running away?  then there is no threat to the officer.  

· well, never in the case of a misdemeanor can the officer use deadly force to apprehend a fleeing subject.  

· The felony rule was changed by Garner, the officer can use deadly force only when serious violent crimes, and the person is attempting to escape.  

· The Garner case constitutionalizes this principle.  
· Tennessee v. Garner (1985)-
· the suspect flees and tries to make it over a fence, there is no suggestion the person is armed or threatening, and the officer does not think he is armed

· what is the constitutional principle:  under the 4th amendment a right to not be subject to illegal search and seizure.  

· an arrest is a seizure, so is this a reasonable mode of arrest?  

· the court says for the arrest of a person who is not violent, it is not reasonable.  

· a police officer may not use deadly force to prevent the escape of an unarmed suspect unless it is necessary to prevent the escape and the officer has probable cause to believe the suspect poses a significant threat of death or serious physical injury to the officer or others.

· notwithstanding the probable cause to seize a suspect, an officer may not always do so by killing him.  
· The intrusiveness of a seizure by means of deadly force is unmatched.  
· The suspect’s fundamental interest in his own life need not be elaborated upon.  
· The use of deadly force also frustrates the interests of the individual and of society, in judicial determination of guilt and punishment.  
· Against these interests are ranged the governmental interests in effective law enforcement.  
· Without in anyway disparaging the importance of these goals, we are not convinced that the use of deadly force is a sufficiently productive means of accomplishing them to justify the killing of non-violent suspects.

· the fact is that a majority of police departments in this country have forbidden the use of deadly force against non-violent suspects.  
· if those charged with the enforcement of the criminal law have abjured the use of deadly force in arresting non-dangerous felons, there is a substantial basis for doubting that the use of such force is an essential attribute of the arrest power in all felony cases.

· a police officer may not seize an unarmed non-dangerous suspect by shooting him dead.  
· The Tenn. statute is unconstitutional insofar as it authorizes the use of deadly force against such fleeing suspects.  
· It is not however, unconstitutional on its face.  
· Where the police officer has probable cause to believe that the suspect poses a threat of serious physical harm. either to the officer or to others, it is not constitutionally unreasonable to prevent escape by using deadly force.  
· thus, if the suspect threatens the officer with a weapon or there is probable cause to believe that he has committed a crime involving the infliction or threatened infliction of serious physical harm, deadly force may be used if necessary to prevent escape, and if, where feasible, some warning has been given.  
· As applied in such circumstances, the Tenn. statute would pass constitutionally.     

· this case was brought in an effort to limit the discretion of the police, because a disproportionately large number of minorities were being shot, under the common law.  

· so the court decided to limit the power across the board

· the dissent says that at least in this kind of case, adhering to the common law principle should be permissible, 

· because is not fair to let the suspect get away.  

· and the person is shot under circumstances where if had been caught by the owner of the house, could also have been shot. 

·  Does it make a difference, being outside of the place and retreating?  well, then the suspect does not pose a danger.  

· When the suspect is in the house, is different, do not know what kind of threat they pose.  

· But when they are running away, is different.

· on what basis should we conclude otherwise from the dissent?  

· is the strongest possible seizure that can make, 

· but the deterrence and other factors, are not enough to outweigh not using deadly force to apprehend a suspect that does not pose danger.

· Dissent also says that might be the only means of apprehending the suspect.  they will get away, and have been warned, and will pose the danger of other burglaries.  

· But the supreme court says if it is a crime not dangerous to life, the balance is in favor of the life.
· does not being able to give this force cut down on the power to arrest?  evidence says no.  can be efficient without being able to shoot.
· but the shooting of unarmed persons agitates the population, and if done discriminatorily, then even more.  

Lesser Evils:

· Necessity:
· People v. Unger (1977)(escaping from jail)-

· while the courts have been traditionally reluctant to permit the defenses of compulsion and necessity to be relied upon by escapees, because of public policy, several recent decisions have recognized the applicability of the compulsion and necessity defenses to prison escapes.

· in the escape cases where they have accepted the defense, have been in cases of sexual assault, which is the case here

· conduct which would otherwise be an offense is justifiable by reason of necessity if: 

· the accused was without blame in occasioning or developing the situation and 

· reasonably believed such conduct was necessary to avoid a public or a private injury greater than the injury which might reasonably result from his own conduct.

· their options are so limited, and escape is not that bad, are not hurting anyone, but if stay, then might be assaulted and killed, this issue is with respect to the balance, and the escape is so much less serious than what is going on in the prison, so there is a clear cut balance in favor of the escape, there are no other options for this prisoner. 

· who gets to decide where this balance falls?

· but if let the jury decide will get a wide range of decisions, and then will not know what kind of escape will merit a defense, and which will not, depending on how the jury feels about it, 

· In Lovercamp it was held that the defense of necessity need be submitted to the jury only where five condition had been met.  
· 1) the prisoner is faced with a specific threat of death, forcible sexual attack or substantial bodily injury in the immediate future 
· 2) there is not time for a complaint to the authorities or there exists a history of futile complaints which make any result from such complaints illusory 
· 3) there is not time or opportunity to resort to the courts 
· 4) there is no evidence of force or violence used toward prison personnel or other innocent persons is the escape 
· 5) the prisoner immediately reports to the proper authorities when he has attained a position of safety from the immediate threat.
·  the court agrees that the above factors are relevant to be used in assessing claims of necessity, but the existence of each condition as a matter of law is not necessary to establish a meritorious necessity defense.

· Notes:  in another case the supreme court held contrary to Unger that a prerequisite for invoking the necessity defense in a  prison escape case is that the defendant make a bona fide effort to surrender or return as soon as the duress or necessity has lost its coercive force.

· Commonwealth v. Leno (1993) (needle exchange case)-

· the defendants did not show that the danger they sought to avoid was imminent, rather than debatable or speculative.
· the public policy is entitled to deference by courts, is but a recognition of the separation of powers and the undesirability of the judiciary substituting its notions of correct policy for that of a popularly elected legislature.
· Commonwealth v. Hutchins (1991) (medical marijuana)- 
· in our view the alleviation of the defendant’s medical symptoms, the importance to the defendant of which we do not underestimate, would not clearly and significantly outweigh the potential harm to the public were we to declare that the defendant’s cultivation of marijuana and its use for his medicinal purposes may not be punishable.

· dissent: the court fails to give sufficient consideration to the rationale behind the common law defense of necessity.  
· The rationale is based on the recognition that, under very limited circumstances, the value protected by the law is, as a matter of public policy, eclipsed by a superseding value which makes it inappropriate and unjust to apply the usual criminal rule.  
· The superseding value in a case such as the present one is the humanitarian and compassionate value in allowing an individual to seek relief from agonizing symptoms caused by a progressive and incurable illness in circumstances which risk no harm to any other individual.

· there is no reason to believe as the court suggests that allowing a defendant to present evidence of medical necessity to jury will have a negative impact on the enforcement of drug laws.
· Notes:
· many courts have refused to permit a necessity defense for medical marijuana.  
· But others have ruled that when marijuana is employed to alleviate the symptoms of serious illness, the common law defense of necessity can be invoked to bar prosecution for buying or using the drug.
· a federal court of appeals recently held that medical necessity can be invoked as a defense to federal prosecution  for buying marijuana.  

· Model Penal Code:

· §  3.02. Justification Generally:  Choice of Evils.
·  (1) Conduct that the actor believes to be necessary to avoid a harm or evil to himself or to another is justifiable, provided that:
· (a) the harm or evil sought to be avoided by such conduct is greater than that sought to be prevented by the law defining the offense charged;  and
· (b) neither the Code nor other law defining the offense provides exceptions  or defenses dealing with the specific situation involved;  and
· (c) a legislative purpose to exclude the justification claimed does not otherwise plainly appear.
· (2) When the actor was reckless or negligent in bringing about the situation requiring a choice of harms or evils or in appraising the necessity for his conduct, the justification afforded by this Section is unavailable in a prosecution for any offense for which recklessness or negligence, as the case may be, suffices to establish culpability.
· Commentaries:  the code’s principle of necessity is subject to a number of limitations.  
· First, the actor must actually believe that his conduct is necessary to avoid an evil.  
· It is not enough that an actor believes that his behavior possibly may be conductive to ameliorating certain evils; he must believe it is necessary to avoid the evils.

· second, the necessity must arise from an attempt by the actor to avoid an evil or harm that is greater than the evil or harm sought to be avoided by the law defining the offense charged.

· third, the balancing of evils is not committed to the private judgment of the actor; it requires an issue for determination at the trial.   

· New York Penal Law:

· Section 35.05 Justification;  generally
· Unless otherwise limited by the ensuing provisions of this article defining justifiable use of physical force, conduct which would otherwise constitute an offense is justifiable and not criminal when: 
· 1. Such conduct is required or authorized by law or by a judicial decree, or is performed by a public servant in the reasonable exercise of his official powers, duties or functions;  or 
· 2) Such conduct is necessary as an emergency measure to avoid an imminent public or private injury which is about to occur by reason of a situation occasioned or developed through no fault of the actor, and which is of such gravity that, according to ordinary standards of intelligence and morality, the desirability and urgency of avoiding such injury clearly outweigh the desirability of avoiding the injury sought to be prevented by the statute defining the offense in issue.  
· The necessity and justifiability of such conduct may not rest upon considerations pertaining only to the morality and advisability of the statute, either in its general application or with respect to its application to a particular class of cases arising thereunder. 
· Whenever evidence relating to the defense of justification under this subdivision is offered by the defendant, the court shall rule as a matter of law whether the claimed facts and circumstances would, if established, constitute a defense. 

· United States v. Schoon (1992) (tax evasion for El Salvador case)-  The necessity defense is unavailable as a matter of law to one committing indirect civil disobedience.
·  The necessity defense contains four conditions 
· 1) the defendant must have chosen the lesser of 2 evils 
· 2) he must have acted to prevent imminent harm 
· 3) there must have been a direct causal relationship between the defendant’s acts and the harm to be averted 
· 4) no legal alternative to disobeying the law existed.  
· The last three conditions can never be met in a case of indirect civil disobedience, which is disobedience of a law that is not, itself, the object of protest.  
· The very purpose of indirect civil disobedience is to bring about a change in law or policy.  
· In a democratic society the proper avenue for such a goal is political participation.  
· Legal alternatives to civil disobedience will always exist, such as legal protest, voting, or some other form of political discourse.
· in political necessity cases involving indirect civil disobedience against congressional acts, however, that act alone is unlikely to abate the evil precisely because the action is indirect.  
· Here, the IRS disruption or the refusal to comply with a federal officer’s order, are unlikely to abate the killings in El Salvador or immediately change Congress’s policy.
· petitioning Congress to change a policy is always a legal alternative in such cases, regardless of the likelihood of the plea’s success.  
· Thus, indirect civil disobedience can never meet the necessity defense requirement that there be a lack of legal alternatives.

· Notes: though the defense has sometimes prevailed with juries and magistrates, it has been notably unsuccessful on the appellate level, where the courts have overwhelmingly refused necessity instructions or barred defendants from introducing evidence on the issue in civil disobedience situations.  

· Notes on taking life to save life:

· may the choice of evils principle ever justify the intentional killing of an innocent person who is not an aggressor?  
· the Model Penal Code plainly anticipates an affirmative answer.

· For, recognizing that the sanctity of life has a supreme place in the hierarchy of values, it is nonetheless true that conduct that results in taking life may promote the very values sought to be protected by the law of homicide.
· Suppose, for example, that the actor makes a breach in a dike, knowing that this will inundate a farm, but taking the only course available to save a whole town.  If he is charged with homicide of the inhabitants of the farm, he can rightly point out that the object of the law of homicide is to save life, and that by his conduct he has effectuated a net saving of innocent lives.  The life of every individual must be taken in such a case to be of equal value and the numerical preponderance in the lives saved compared to those sacrificed surely should establish legal justification for the act.
· but this maximizing lives principle is not applicable to a case where a person is being threatened by an attacker, even multiple attackers.  
· The privilege of self defense justifies the person attacked in taking the life of his attacker to save his own life, no matter how many attackers there are.  
· So maximizing lives here yields to the person’s right to resist aggression and save himself.  Moreover, that right exists even if the attackers are innocent: Even when they have a defense of absence of intent, negligence or mental capacity, or a defense of duress or youth, the victim is permitted to kill them if necessary to save his life.

· rights prevail over lives in the aggression cases, but lives prevail over rights in the bystander cases like the flood one.

· but this is not always so, such as in the case of killing someone to obtain their organs.

· Public Committee Against Torture v. State of Israel (1999)- Neither the govt. nor heads of security services possess the authority to authorize the use of liberty infringing physical means during interrogation of suspects.  But, accept that the investigators may avail themselves of the necessity defense, in criminally indicted.  

· shaking harms the suspects body and violates his dignity…these methods are not to be deemed as included within the general power to conduct interrogations.

XII Euthanasia: 

· Cruzan v. Director, Mississippi Dept. of Health (1989)- A state may require that a person not be denied life support unless a desire for such denial can be shown by clear and convincing evidence.

· the logical corollary of the doctrine of informed consent is that the patient generally possesses the right not to consent, that is, to refuse treatment, this is also in the common law

· also, there are common law and constitutional privacy rights

· the 14th provides that no state shall deprive any person of life, liberty, or property without due process of law.  The principle that a competent person has a constitutionally protected liberty interest in refusing unwanted medical treatment may be inferred from our prior decisions.

· for the purposes of this case we assume that the US constitution would grant a competent person a constitutionally protected right to refuse lifesaving hydration and nutrition

· however, the state has interests as well.  
· A state’s most important role is to protect the lives of its citizens. 
· This, plus the irrevocable nature of a decision to discontinue life support, justifies a state’s decision to demand clear and convincing evidence of a patients wishes.  
· When the patient is lucid this presents no problem.  
· When, as here, the patient is unable to communicate her wishes, evidence of past expressions may suffice.
· Here, Missouri found C’s past expressions insufficient to constitute clear and convincing evidence, a finding it is entitled to make. 
· Notes: the court merely held that a state could set a high evidentiary standard before allowing a patient to die.  A right to die was assumed for the sake of the argument but not expressly decided upon.

· Washington v. Glucksberg (1997)- The asserted “right” to assistance in committing suicide is not a fundamental liberty interest protected by the Due Process Clause.  

· the Washington statute prohibits aiding another person to attempt suicide

· the court has strongly suggested that the Due Process Clause protects the traditional right to refuse unwanted lifesaving medical treatment.

· that many of the rights and liberties protected by the Due Process Clause sound in personal autonomy does not warrant the sweeping conclusion that any and all important, intimate, and personal decisions are so protected.

· the Constitution requires that Washington’s ban be rationally related to legitimate government interests.  This requirement is met here; the state has an unqualified interest in:

· the preservation of human life

· in protecting the integrity and ethics of the medical profession

· protecting vulnerable groups of people

· this reflects the state’s policy that the lives of the terminally ill, disabled, and elderly people are no less valued than the lives of healthy people, and that a seriously disabled person’s suicide impulses should be interpreted and treated the same way as anyone else’s.

· also, the state may fear that permitting assisted suicide will start it down the path to voluntary and even involuntary euthanasia.

· what is couched as a limited right to physician assisted suicide is likely in effect a much broader license, which could prove extremely difficult to police and contain.  This ban prevents such erosion. 
· New York State Task force on life and the law, when death is sought-assisted suicide in the medical context.

· after lengthy deliberations, the task force concluded that the dangers of such a dramatic change in public policy would far outweigh any possible benefits.  
· In light of the pervasive failure of our health care system to treat pain and to diagnose and treat depression, legalizing assisted suicide and euthanasia would be profoundly dangerous for many individuals who are ill and vulnerable.  
· The risks would be most severe for those who are elderly, poor, socially disadvantaged, or without access to medical care

· the growing concern about health care cost increases the risks presented by legalizing assisted suicide and euthanasia.  
· the clinical safeguards that have been proposed to prevent abuse and errors would not be realized in many cases.  
· For example, most doctors do not have a long standing relationship with their patients or information about the complex personal factors relevant to evaluating a request.

· If assisted suicide and euthanasia are legalized, it will blunt our perception of what it means for one individual to assist another to commit suicide or to take another person’s life.  
· Over time, as the practices are incorporated into the standard arsenal of medical treatments, the sense of gravity about the practices would dissipate.

· as long as the policies hinge on notions of pain and suffering, they are uncontainable; neither pain nor suffering can be gauged objectively, nor are they subject to the kind of judgments needed to fashion coherent public policy.
·   Letting patients die: legal and moral reflections:

· the basic argument for the right to refuse treatment is that the choice between medical treatment and death is so fundamental that it is protected from state control by a constitutional right of autonomy.  
· That being the case, however, there is no principled basis for denying the same freedom of choice to those not dependant on medical treatment for survival.  
· the failure of efforts to distinguish suicide from refusal of treatment is attributable not simply to usage and definition, but to the equivalence between the two.  
· The moral case for autonomy extends to both if it extends to one.  

XIII Excuses:
· Justification balances out the criminal effect of the act done.  The law thinks the act done is justified.  

· Excuses are different, the acts are wrong but there is something that effects the ability of the defendant to make a choice, so that lessens the criminality at issue.  There is less responsibility of the crime.

· Principles of Excuse- 

· excuses occur when the law allows a defense to a wrongful action because the actor has displayed some disability in capacity to know or choose, which renders the person either free of blame or subject to less blame. 

· The disabilities that ground excuse in our law seem to fall into one of three groups; 

· those disabilities that produce involuntary actions; 

· those that produce deficient but reasonable actions, 

· and those that render all actions irresponsible.

· Involuntary Actions:

· we have already studied this group of excuses under the label of defense of the involuntary act.  They include situations in which in the most literal sense the person had no control over his bodily movements

· others are tumbling down the stairs or being pushed

· these are easy to deal with because we can see the external force being applied.  

· But the law recognizes some excuses as belonging to this category even when the source of the lack of control is internal, as in the case of reflex movements or epileptic seizures.

· such extreme instances of involuntariness may be viewed as raising a bar to liability more fundamental even than excuse; namely, that there is no action at all, only bodily movement, so that there is nothing to excuse-the defendant has no choice in the matter.

· Deficient but reasonable actions:

· In the second group of excusing conditions there is a power to choose in a literal sense-nothing prevents the person from making a choice-but the choice is so constrained that an ordinary law-abiding person could not be expected to choose otherwise.

· The constraining circumstances are of two kinds: defect of knowledge and defect of will

· Cognitive deficiency (the constraint rises from defect of knowledge)

· to constitute an excuse it is not enough that the person lacked knowledge of some relevant feature of his action-his lack of knowledge itself must be excusable, in the sense that he was not reckless, or perhaps, negligent in making the mistake.

· Volitional deficiency (the constraint rises from defect of will)

· these excuses not as well developed as those based on defect of knowledge.  

· Duress is the best established defense of this kind.

· Irresponsible actions: The grounds for excuse are simply that this person could not have been expected to act otherwise, given the person’s inadequate capacities for making rational judgments.

· The individual’s difficulty in complying with the law is a common ground for sentencing mitigation, but it is rarely a ground for total excuse.

· Infancy and legal insanity are the only two excuses of this kind the law allows, 

· the basis of the insanity excuse is that she has shown herself very different from the rest of us, while the basis of the above defenses is that the actor has shown herself no different from the rest of us.

Duress:
· State v. Toscano (1977)- Duress is a defense to a crime other than murder if the defendant engaged in conduct because he was coerced to do so by the use of, or threat to use, unlawful force against his person, or the person of another, which a person of reasonable firmness in his situation would have been unable to resist.
·  at common law the defense of duress was recognized only when the alleged coercion involved a use or threat of harm which is “present, imminent, and pending,” and “of such a nature as to induce a well grounded  apprehension of death or serious bodily harm is the act is not done.

· to excuse a crime the threatened injury must induce such a fear as a man of ordinary fortitude and courage might justly yield to

· an apprehension of serious bodily harm has been considered sufficient to excuse capitulations to threats.  Thus, the courts have assumed as a matter of law that neither threats of slight injury nor threats of destruction to property are coercive enough to overcome the will of a person of ordinary courage

· when the alleged source of coercion is a threat of future harm courts have generally found that the person had a duty to escape from the control of the threatening person or to seek assistance from the police

· however, assuming a present, imminent and impending danger, there is no requirement that the threatened person be the accused, concern for the well being of another, particularly a near relative, can support a defense of duress if the other requirements are satisfied.
· under some circumstances the commission of a minor criminal offense should be excusable even if the coercive agent does not use or threaten force which is likely to result in death or serious bodily injury

· the Model Penal Code focused on whether the standard imposed upon the accused was one with which normal members of the community will be able to comply.

· the inquiry here would focus on the weaknesses and strengths of a particular defendant and his subjective reaction to unlawful demands. 
· thus, the standard of common law would give way to, not a reasonable person standard, but to a set of expectations based on the defendant’s character and situation.

· the problems in the Toscano case:

· what is it about the case that makes him unsympathetic?

·   the gambling thing, brought the situation on self?

· most formulations of the defense recognize this

· in NYPL, not available in situation where place self where would be likely to suffer duress,

· this issue of imminence, could have gone to the police, but are some cases when asking a person to go to the police is a bit much,

· such as in the drug dealer case, where the guy was afraid to go to the police

· but if the threat is imminent, it simplifies and clarifies the defense, the defendant did not have much time to go to police or whatever,

· Notes:  

· the objective standard:  the Model penal code opposes individualizing the standard of reasonable firmness that a defendant must meet.  
· Battered Woman’s Syndrome:  courts now uniformly hold that evidence of battered woman’s syndrome is admissible to support a claim of self defense when a woman kills her abuser, but there is disagreement about whether can be applied when the woman claims duress as an excuse for participating in crime under pressure from abuser.

· the factual question on a claim of duress is whether the defendant has a reasonable fear of imminent bodily harm.

· Note: Necessity and duress compared

· necessity refers to a defense resting on the rationale of justification

· this can be seen in the Model Penal Code defense of choice of evils, where the defendant violated a criminal prohibition, but in the circumstances it was a good thing she did, for to do so was the lesser evil.
·   the other concept rests on the rationale of excuse.

· the defendant is accorded a defense not because it was right to violate the law, but because the circumstances were so urgent and compelling that otherwise law abiding people might well have done the same in the circumstances

· while the Model Penal Code allows the choice of evils justification regardless of the source of the peril, it does not allow the duress excuse regardless of the source of the peril.   
· It makes the duress excuse available only when the peril confronting the defendant arises from the do it or else command of another person, not when it arises from some other source, such as a natural condition.  

· Notes on Duress:
· Imminence of  the threat:

· Both Toscano and the Model Penal Code treat the imminence of the threatened harm as one factor to be weighed by the jury in determining whether the defendant’s conduct was that of a person of reasonable firmness in his situation.  
· In contrast, many common law decisions treated imminence as an absolute pre-requisite to the availability of a duress defense and some statutes expressly limited the defense to situations involving threats of instant death.  
· The great majority of the recent statutory revisions have rejected the Model Penal Code’s flexible approach and preserved some requirement that the threatened harm be immediate and imminent, or instant.  

· US v. Fleming (1957)(war prisoner)- 

· the person claiming the defense of coercion and duress must be a person whose resistance has brought him to the last ditch

· he was constantly subjected to pressure, was threatened to be sent to camp where will die,

·  but the court says this is not a defense for him,

· could the circumstances of the military be such that duress cannot be in the military?

· why hold the soldier to state much higher than reasonable person standard? 

· US v. Contento-Pachon (1984) (drug smuggling forced)-

· the defendant must show that he had no reasonable opportunity to escape

· look at his position to see if was reasonable to escape

· Regina v. Ruzic (1998)- the court reasoned that if the defendant’s story was true then the threat left her no realistic choice, even though the threat was not imminent and the threatener was not present when she committed the offense

· Duress as a defense to murder: 

· prior to the model penal code’s proposals, most jurisdictions held the duress defense inapplicable for murder even when the stringent requirements of an imminent inescapable lethal threat were satisfied.  

· the model penal code rejected this exclusion of murder cases, as have a few state courts, but mostly continue to exclude the defense for murder

· the argument in favor of granting the defense even to murder, is that the law should not demand a degree of heroism which the ordinary person is, by definition, incapable. 
· Nature of the threat: 

· at common law the threat had to be one of death or serious bodily harm, before it could ground a duress defense 
· the model penal code requires a threat of unlawful force against the person

· Gang membership:
· a common approach is to hold that where a defendant voluntarily and with knowledge of its nature, joined a criminal organization or gang, which he knew might bring pressure on him to commit an offense and was an active member when he was put under such pressure, he cannot avail himself of the defense of duress.

· If, however, the nature of the criminal enterprise is such that the defendant has no reason to suspect he will be forcibly prevented from withdrawing, and if trouble materializes unexpectedly, the defense remains available.  

· most jurisdictions limit to imminent threat

·  in NY all of the defenses are affirmative defenses, the def. has the burden of proof, have to prove all of the way, the jury has to be persuaded was duress

· brainwashing:

·  the bank robbery case,

·  is not a defense at all, says the court,

·  in the lesser evil defense, one makes the choice, 

· in the case of duress does not have to be the lesser evil, the point is are forced to do it.

· C. does thinks is extraordinarily difficult, when there is a gun to head, in ref. to the duress as a defense to murder, 

Intoxication:
· Regina v. Kingston (1994)- Involuntary intoxication does not negate the mens rea necessary from criminal liability.  

· when a drug removes a person’s inhibitions, it may allow him to commit and act which he is otherwise inclined to do but possessed sufficient self restraint to avoid.  
· the essential evil mental state exists; the drug only allows it to be acted upon.  
· To recognize this as a complete defense would make assessing guilt in any manner involving intoxication exceedingly complex and raise a host of evidentiary problems.  
· The preferable approach to involuntary intoxication is to continue to use the concept of diminished capacity, rather than create a complete defense.
· the Model Penal Code only permits intoxication as a defense if it negates an element of the offense, with one exception.  
· If an individual, by reason of involuntary intoxication, lacked substantial capacity to appreciate the criminality of his conduct or conform to the requirements of the law, he may raise the defense of intoxication.  

· why is there any dispute in this case as to his guilt? why is this not a complete defense?

· the court does not want it to be that every time are involuntarily intoxicated is a defense to crime

· he had the intent, so the intoxication did not matter

· the question was, did he have the intent?

·   here do not know if the drug affected his will,

·  the question becomes, whether in fact you form the intent or don’t

· Voluntary intoxication is treated even more restrictively.  
· Again, apart from its role as evidence negating a mens rea element of an offense, voluntary intoxication is  defense only when it produces a permanent condition sufficient to meet the test for legal insanity.
· Roberts v. People (1870)- If a crime requires a specific intent, voluntary intoxication, which makes the defendant incapable of entertaining that specific intent, is a valid defense.  

· if the statute makes an offense out of an act combined with a particular intent, here the intent to murder, then the intent as well as the act must be proved for conviction, particularly if the offense is an attempt to commit some other offense.  
· If, at the time of the act the defendant is voluntarily drunk and incapable of having the necessary intent, then he is not guilty of the crime.  
· If he had the required intent before he became drunk however, then his subsequent drunkenness would not be a defense.
· the question in the case then, is whether the defendant was so intoxicated as to be incapable of the required intent, 
· and that is a question of fact for the jury to decide by examining the circumstances of the act, defendant’s comments and statements, and the mental capacity that the required intent demands.  
· The jury should be instructed that the defendant is guilty only if he knew what he was doing, why he was doing it, and that his actions were likely to kill, otherwise, he is not guilty,
· It is not defense that even though he has the intent to kill, he was so drunk he did not realize that the act was wrong, because, by voluntarily becoming drunk, he blinded his moral principles.  
· Also, if would be no defense if he had the required intent but wouldn’t have had the intent if we weren’t drunk.

· It is a universal rule that voluntary intoxication at the time of an act is not by itself a defense.  
· The defendant is still held responsible for his intent regarding the consequences of the act.  
· The basis of this rule is that it should be no excuse that the defendant would have committed the act but for his drunkenness.

· People v. Hood (1969)- in crimes of general intent evidence of the accused’s intoxication shall not be considered in determining guilt or innocence.
· usually when the definition of a crime consists of only a description of the particular act without reference to intent to do a further act or achieve a future consequence, an intention to do a prescribed act is deemed to be general criminal intent.  When the definition refers to doing some further act or some additional consequence, the crime is deemed to be specific intent.

· evidence of intoxication should not relieve one of blame for simple assault or assault with a deadly weapon, crimes which frequently are committed rashly or in anger.

· in most jurisdictions, intoxication is a defense at least to negate specific intent.  
· But note that intoxication of the accused itself at the time of the commission of the crime does not constitute a defense apart from evidencing legal insanity or rebutting mens rea.  
· a criminal act is no less criminal for having been committed in a state of voluntary intoxication.

· in the New Jersey case, 

· another approach, where are not going to entertain intoxication as a defense at all unless his will overcome so completely did not know what was doing, was kind of an insanity, 

· and the legislature in NJ made to that in cases where premeditation was required, can use intoxication there as a defense

· is clear that cannot use intoxication as an excuse for recklessness in a crime, is a fairness thing, to the people who stay sober, 

· and intoxication is so common cannot permit it to be used all of the time to make recklessness into negligence, 

· what has the model penal code done with this and the NYPL?

· intoxication is not as such a defense to a criminal charge, but evidence of intoxication may be offered to negative an element of the crime, so is for the court to decide if irrelevant, but this does not apply to recklessness, 

· C thinks that there is a very heavy intoxication and there is a crime that requires some thought and a lot of reasoning and the defendant says knew it happened, but if did not intend it to, then would be allowed as a defense, 

· is possible that a state would say that cannot even raise the defense of intoxication for purpose, 

· but usually if is a fact is for the court to decide if it is relevant to the case
Insanity:

· and the reason do not permit the conviction of a person who is unable to understand what has done, is that that person is inculpable, does not make the choice in the same way a culpable person makes the choice

· for really crazy people if think are doing something else then of course cannot understand the wrongfulness
· M’Naghten’s Case (1843)-
·  M’Naghten’s case: a powerful formulation down to the present time

· the grounds for his claim to insanity, he was really paranoid, there is a question about whether he is able to assert the defense,

· the court says to handle the insanity by:

· does he know the nature and quality of the act he was doing, that it was wrong.  

· is there any more to the defense?

· more is required, the test is applied under the circumstances where:

· has to be at the time the crime was committed

· and is a result of real insanity, a defect of reason, a disease of the mind, such a defect of reason as not to know what was doing was wrong

· how is this raised and what is necessary to make it stick under the M defense?

· the burden of proof is on the defendant,

· in the intervening generations, the supreme court has said that the prosecution has the burden of proof for all of the elements of the crime beyond a reasonable doubt, 

· but it turned out that is constitutionally permissible to impose the burden of proof on the defendant for justifications and excuses, 

· A defendant will not be found guilty be reason of insanity if, as a result of mental disease, he did not know the nature or the quality of the criminal act he committed or did not know that what he was doing was wrong.

· Every defendant will be presumed sane until the contrary is proved in defense.  
· To establish the defense of legal insanity, it must be clearly proved that at the time of the commission of the act, 
· the defendant had a mental disease so as not to know the nature and quality of the act he was doing or, 
· if he did not know the nature and quality of his act, he did not know that what he doing was wrong.  
· The basis question is whether, at the time of the act, he knew the difference between right and wrong.  
· If the defendant did not know that his act was illegal but did realize that it was wrong, he will still be guilty.  
· The question of legal insanity is a question of fact to be decided by the jury.

· what if they know it is wrong but feel they have no choice?  might not be covered  by the M defense, but did they have a choice?  so the M test is too narrow.

· test for legal insanity:

· the M’Naghten rule, the right from wrong test, the majority of jurisdictions,
·  focuses solely on the cognitive ability of the defendant

· irresistible impulse test, some courts supplement the M’Naghten test with this one, 

· states the defendant will also be found legally insane if, as reason of mental disease, he is unable to control his conduct

· the substantial capacity test,
·  finds a defendant legally insane if as a result of mental disease, h lacks the substantial capacity to apprehend the nature, quality, or wrongfulness of his conduct or to conform his conduct to the requirements of the law

· King v. Porter (1933): It is perfectly useless for the law to attempt, by threat of punishment, to deter people from committing crimes if their mental condition is such that they cannot be in the least influenced by the possibility or probability of subsequent  punishment, if they cannot understand what they are doing or cannot understand the ground upon which the law proceeds

· Blake v. United States (1969)- though was junked in the Lyons case.

· bank robbery, and pled insanity, had a long history of being institutionalized, was a question as to whether he was schizophrenic, he had a unique motive to rob the bank, had a problem with the bank, claimed that they mishandled a trust for him, He does know the nature and quality of the act, the court says in order to encompass would be better to adopt the Model Penal Code, as a result of a mental disease the def. lacks the substantial capacity to appreciate the wrongfulness of his act.

· introduces a substantial question of whether should be convicted

· did he understand the nature of the act?

· yes

· whether it was wrong?

· yes, understood that it was illegal at least
· A person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease or defect he lacks substantial capacity either to appreciate the wrongfulness of his conduct or to conform his conduct to the requirements of law.

· Model Penal Code
· (1) A person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease or defect he lacks substantial capacity either to appreciate the wrongfulness of his conduct or to conform his conduct to the requirements of law.
· (2) As used in this article, the terms “mental disease or defect” do not include an abnormality manifested only be repeated criminal or otherwise antisocial conduct
· the phrase substantial capacity to appreciate the wrongfulness, have to take into account under this test that really does not appreciate, knows in a verbal sense, but cannot grasp in a moral sense, and may not be able to conform his conduct to the law.  the capacity is not there
· We think that a substantiality type standard is called for in light of current knowledge regarding mental illness.  
· A person, as Blake here, may be a schizophrenic or may merely have a sociopathic personality.  
· The evidence could go either way.  he may or may not have been in a  psychotic episode at the time of the robbery. 
· But, he was not unconscious, incapable of distinguishing right or wrong nor was his will completely destroyed in terms of the Davis definition.  
· Modifying the lack of mental capacity by the adjective “substantial” still leaves the matter for the jury under the evidence. lay and expert, to determine mental effect and its relationship to the conduct in question.
· Model Penal Code and Commentaries:  
· as far as the principle extends, the M’Naghten rule is right.  Those who are irresponsible under the test are plainly beyond the reach of the restraining influence of the law, and their condemnation would be both futile and unjust.  The need restraint, but condemnation is meaningless and ineffective.
· But, does the M’Naghten rule go far enough to draw a fair and workable distinction
· the M test addresses itself to the actor’s knowledge which can naturally be understood as referring to a simple awareness by the actor of his wrongdoing such as would be manifested by a verbal acknowledgement on his part of the forbidden nature of his conduct.
· One shortcoming of this criterion is that it authorizes a finding of responsibility in a case in which the actor is not seriously deluded concerning his conduct or its consequences, but in which the actor’s appreciation of the wrongfulness of his conduct is a largely detached or abstract awareness that does not penetrate the affective level.
· another shortcoming: appears in cases in which the defendant’s disorder prevents his awareness of the wrongfulness of his conduct from restraining his action.  Stated otherwise, these are cases in which mental disease or defect destroys or overrides the defendant’s power of self control.
· the Model Penal Code formulation is based on the view that a sense of understanding broader than mere cognition, and a reference to volitional incapacity should be achieved directly in the formulation of the defense.
· the resulting standard relieves the defendant of responsibility 
· 1) when as a result of mental disease or defect, the defendant lacked substantial capacity to conform his conduct to the requirements of the law.
· the Reagan case:
· these are the delusions that he had, he really feels that he has to do it, he has a mental disease, so the jury decides all they have to do is see if the prosecution can prove beyond a reasonable doubt, that he did not have the substantial capacity to appreciate the wrong, and he was acquitted
· this makes the public mad, so was concern about whether should keep the model penal code
· United States v. Lyons (1985)- 
· claimed was rendered insane as result of his addiction, has a mental disease as a result, so what is likely to happen under Model Penal Code formulation?
· had to get drugs, so cannot conform conduct to law, and the compulsion created by the addition , means that cannot help self, so this works under Blake, so what is the problem with it under the criminal law
· part of the problem is that addiction can be viewed as a mental disease and can be an addiction to anything, and persons who have these addictions can claim a mental disease or defect, and can interpret this in the light of doctrines on intoxication, are not going to treat as the same thing as voluntary drug taking,
· so could be tough about it and write out the addition cases, but then there is still a policy problem, what is the problem with the “def. cannot conform conduct to law”?  
· if all it takes is reasonable doubt, the jury might say that has a mental illness, so is a reasonable doubt as to whether is capacity to conform conduct, so it seemed this might be easier to use insanity defense
·  what Lyons tells us is that they are going to drop that leg of the test,  “if as a result of mental disease cannot appreciate the wrongfulness of the conduct” ?
·  Congress acted to adopt a test  rooted in the others, now is an affirmative defense is the defendant was unable to appreciate the nature and quality of the acts, have taken the M test and put a psychiatric surface on it, not require that know is wrong, but require an inability to appreciate the wrongfulness, 
· have to establish this as the defendant, have to carry the burden of proof
· the insanity defense only applies where a defendant is unable to understand the wrongfulness of his conduct; a person is not responsible for criminal conduct on the grounds of insanity only if at the time of that conduct, as a result of mental disease or defect, he is unable to appreciate the wrongfulness of that conduct.
· today the great weight of legal authority clearly supports the view that evidence of mere narcotics addiction, standing alone and without other psychological or physiological involvement, raises no issue of such a mental defect or disease as can serve as a basis for the insanity defense.
· we do not doubt that actual physical damage to the brain itself falls within the ambit of mental disease or defect
· reexamining the Blake standard today, we conclude that the volitional prong of the insanity defense- a lack of capacity to conform one’s conduct to the requirements of law-does not comport with current medical and scientific knowledge, which has retreated from its earlier sanguine expectations.
· a majority of psychiatrists now believe that they do not posses sufficient accurate scientific bases in measuring a person’s capacity for self control or for calibrating the impairment of that capacity.
· in addition the risks of fabrication and moral mistakes in administering the insanity defense are greatest when the experts and jury are asked to speculate whether the defendant had the capacity to control himself or whether be could have resisted the criminal impulses
· we see no prudent course for the law to  follow but to treat all criminal impulses, including those not resisted, as resistible
· Dissent:  
· it is a moral judgment that the defendant is blameworthy
· an acquittal by reason of insanity is a judgment that the defendant is not guilty because, as a result of his mental condition, he is unable to make a effective choice regarding his behavior
· both the frequency and success rates of insanity pleas are grossly overestimated
· no material has been cited to prove that the volitional prong presents an especially problematic task for the jury
· Notes on changes in the law:
· so the states have kind of gone back to the M test, and the NY statute is very similar
· the preceding case exemplifies the changing attitudes toward the insanity defense beginning in the early 1980s.  Before then the Model Penal Code formulation of the defense had captured a good deal of the field
· state law:  although a substantial  minority of the states still adhere to the model penal test, several important jurisdictions have returned to the M rule.  
· CA adopted the model penal code formulation by judicial decision in 1978 but returned to the M rule as a result of voter initiative in 1982.  
· At least 7 other states also dropped the Model Penal Code test
· Federal Law:  even narrower than the Lyons decisions:  it is an affirmative defense to a prosecution under any federal statute that, at the time of the commission of the acts constituting the offense, the defendant, as a result of a severe mental disease or defect, was unable to appreciate the nature and quality or wrongfulness of his acts.  Mental disease or defect does not otherwise constitute a defense.
· State v. Crenshaw (1983)- the insanity defense requires that a defendant be unable to differentiate right from wrong legally, as well as morally.  
· this court’s view has been that when the M test is used, all who might possibly be deterred from the commission of the criminal acts are included within the sanctions of the criminal law:  
· only those persons who have lost contact with reality so completely that they are beyond any influences of the criminal law may have the benefit of the insanity defense in a criminal case
· it is important to note that it is society’s morals, and not the individuals morals, that are the standard for judging moral wrong under the M test.  
· If wrong meant moral wrong judged by the individuals own conscience, this would seriously undermine the criminal law, for it would allow one who violated the law to be excused from criminal responsibility solely because, in his own conscience, the act was not morally wrong.
· his beliefs are that require him to do this, might not actually have a mental disease, 
· a narrow exception is made to the societal standard of moral wrong in instances wherein a party performs a criminal act knowing it is morally and legally wrong, but believing, because of a mental defect, that the act is ordained by god; 
· such would be the situation with a mother who kills her infant child to whom she is devoted, believing that God has spoken to her and decreed the act.  
· Although the woman knows that the law and society condemn the act, it would be unrealistic to hold her responsible for the crime, since her free will has been subsumed by her belief in the deific decree
· But there is something inadequate about the formulation in the case of a great many insane people,
·  after Blake knew it was illegal to rob the bank, but had to do it,
·  what about a case where there is an insane compulsion to do it, and were forced to despite knowledge of the illegality,
·  but you do have viable defense if the jury believes that you could not have controlled behavior, but it is not formulated very well by the court
· Legal v. Moral Wrong:
·   American courts appear sharply divided, on the issue presented in Crenshaw.  
· several jurisdictions hold, in accord with Crenshaw, than an insanity acquittal requires the defendant to be unaware that his conduct was legally wrong.  
· Although ignorance of the law is not, of course, a defense, knowledge of the law will be sufficient in these jurisdictions to defeat any claim under M.  
· In contrast, a number of recent decisions hold that wrong means morally wrong.
· in Serravo:
· a standard of legal wrong would render such a person legally responsible and subject to imprisonment for the conduct in question not withstanding the patent injustice of such a disposition.  
· Conversely, a person who, although mentally ill, has the cognitive capacity to distinguish right from wrong and is aware that an act is morally wrong, but does not realize that it is illegal, should nevertheless be held responsible for the act, as ignorance of the law is no excuse
· a clarifying instruction on the definition of legal insanity therefore should clearly state that, as related to the conduct charged as a crime, the phrase incapable of distinguishing right from wrong refers to a person’s cognitive inability, due to mental disease or defect, to distinguish right from wrong as measured by a societal standard of morality, even though the person may be aware that the conduct in question is criminal.  
· Any such instruction should also expressly inform the jury that the phrase incapable of distinguishing right from wrong does not refer to a purely personal and subjective standard of morality
· State v. Guido (1993)- A person with a “disease of the mind” severe enough to preclude distinction between right and wrong is incapable of guilt.  
· as a result of their pretrial debate with the defense, the doctors concluded that they had too narrow a view of the M rule and that the “anxiety neurosis” they had found did qualify as a “disease” within the legal rule, and hence when the anxiety reached a “panic” state, “meaning simply a severe disorganizing  degree of anxiety” defendant did not know right from wrong and she did not know what she was doing was wrong because of that “disease”
· the M rule does identify the disease which will excuse, but rather stresses a specific aspect of the disease, i.e. that at the time of the committing of the act the accused was laboring under a defect of reason such as not to know the nature and quality of the act he was doing, or, if he did know it, that he did ot know that what he was doing was wrong.  
· But although emphasis is thus upon a state of mind, it is nonetheless required that the state be due to “disease” and not something else.  
· So our cases contrast that concept of insanity with “emotional insanity” or “moral insanity” which, upon the dichotomy mentioned above, is attributed to moral depravity or weakness and hence will not excuse the offender even if his rage was so blinding that he did not really appreciate what he was doing or that it was wrong
· Notes:
· a legal definition of disease:  what psychiatrists may consider a mental disease or defect for clinical purposes where their concern is treatment, may or may not be the same as mental disease or defect for the jury’s purpose in determining criminal responsibility.  
· the definition of insanity is not a psychological definition, because in trial is the legal definition,
·  this makes psychiatrists crazy
· Consequently for that purpose the jury should be told that a mental disease or defect includes any abnormal condition of the mind which substantially affects the mental or emotional processes and substantially impairs behavior controls.
· the Model Penal Code §4.01(2) commonly referred to as the “caveat paragraph” was designed to exclude from the concept of “mental disease or defect”  the case of the so called psychopathic personality.  
· it states that the terms “mental disease or defect” do not include an abnormality manifested only by repeated criminal or otherwise antisocial conduct.  
· the question is could the person appreciate the wrongfulness of the acts or not?
· everyone had come around to the idea that the definition has to be narrow, 
