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I. OVERVIEW OF THE CRIMINAL JUSTICE SYSTEM
A. STRUCTURAL OVERVIEW
1. System Overview
a. Crimes: standards of conduct necessary to protect individuals in the community from unreasonable interference in their lives; punishes members who violate the basic rules of group existence

b. Relevant Actors:

i. Police: exercise surprising amount of discretion in choosing when to enforce the laws and how to interpret laws on a practical level on the street
1. Prevent crime (unclear whether increased presence actually works) 

2. Investigate: may or may not choose to investigate a particular crime 

3. Enforce: apprehend those who have violated the law (other than prosecutor in some situations, can’t force police to make arrest)

ii. Prosecutor: also wields a lot of discretion 
1. Prosecutor does not have to prosecute a case if he doesn’t want to (but elected and can be thrown out of office)
a. Politics: might campaign to fight/de-empahsize particular crimes
b. Note: In most systems, there is no discretion so long as there is probable cause; prosecutor has to prosecute (in principle)
2. Guilty Plea System: Over 90% of cases never go to trial!!!

a. Necessary in order for our congested system to function (not enough resources for every trial to go to trial)

b. Other Rationales for the system

i. Discretion: Prosecutor has discretion not to prosecute a case at all.  By logical extension, can also decide what specific crime to prosecute for

ii. Reduces Unpredictability: D benefits from risk of being convicted for more serious crime and P saves resources and time (and avoids risk of total acquittal)

iii. Corrections (Rehabilitation/Incarceration) (Note: our system now focuses largely on  punishment and retribution rather than a focus on rehabilitiation/correction)
c. Dangers of discretion in the system

i. Risk of Corruption

1. 1931 report on the criminal justice system ( torture of suspects was incredibly widespread (the 3rd degree) and prosecutors often dishonest

2. Led to many reforms including Miranda decision, reform of crooked prosecutors (now when it happens, it’s a scandal…now, system is mostly honest…less so with police, but still largely)

ii. Possibility of discrimination (unevenness in the system)

iii. Public pressures put on prosecutors ( influence of the political process

2. Trial Protections

a. D’s Pretrial Protections:  Crimes have to be narrowly defined

i. Criminal statutes are unconstitutional if they are excessively vague (must give notice on the face of what constitutes criminal conduct)
ii. Statute must be read in light most favorable to D

1. Crime must fit into the statute

2. Facts must be applied technically and narrowly

3. Must be dismissed if any doubt as to guilt

b. D’s Trial Protections:  P must prove EVERY ELEMENT of the crime beyond a Reasonable Doubt.  High standard of proof.  (more than more likely than not)

i. Reasonable Doubt = Not just any whimsical doubt.  Has to be a doubt you can explain, based on the evidence

1. Purpose of High Burden of Proof:  we fear the government’s power.  Protect the individual D.  Importance of personal liberty.
2. Fear of Error:  impossible for trial process to find absolute truth.  State of mind facts are subjective.  Some evidence not found.  Some circumstantial, gives rise to inference.  Witness’s memory not totally accurate.  Historical knowledge extremely uncertain.  
3. Note: System honest enough to recognize there’s no such thing as beyond ALL doubt (admits some errors will happen)

ii. D has no burden of proof at all (emphasized by P opening the argument)
3. Trial Procedures

a. Following opening statements, Evidence is present by both sides
i. Evidence must be relevant to be admitted!

1. Two elements of relevance

a. Material: proposition to be proved affects out come of case

b. Probative: evidence tends to establish the proposition

2. Even RELEVENT evidence may be excluded if its prejudicial effect outweighs its usefulness

ii. D can refuse to testify against himself ( 5th Amendment privilege
iii. Evidence of character inadmissible unless D chooses to make it an issue
1. Note: D allowed to introduce character in his defense (e.g., honesty, peaceableness)…prosecutor can x-examine, and call rebuttal witnesses (if your character is bad, you won’t want to bring it up)
2. P can’t prove D’s other crimes to show propensity to commit crime
a. Can’t prove man guilty b/c of his character
i. Fairness: introduction of such evidence allows you to be punished for crimes you’ve already committed

ii. System’s fear of juries: jury might be swayed too much by such evidence ( will be afraid of the “bad person” and will simply lead toward the harshest penalty out of hand, distorting real relevance of the evidence

1. Evidence not necessarily irrelevant, but “overly persuasive” and prejudicial on balance

b. Other crimes committed by D may only be used to prove an element of the crime charged:
i. Motive or Intent

ii. Absence of mistake or accident

iii. Common scheme or plan embracing commission of 2 or more crimes (related, so that proof of one establishes proof of other)
iv. Identity of perpetrator

3. People v. Zackowitz (NY Ct of Apps 1930): Z’s wife insulted, Z finds out, goes home, takes a gun and goes back, has altercation w/insulter and shoots him.  Prosecutor sought to show D had criminal inclination through evidence of gun collection in his apartment (might show that it was deliberate crime and not just a crime of passion).
a. Court believes that while relevant, the evidence of the other guns is too prejudicial b/c of risk that jury would condemn such possession regardless of guilt on the crime charged
b. Real issue in this case was D’s state of mind (he admitted he killed the victim).  Evidence of other guns unrelated to this crime, is not really relevant to a murderous disposition.
4. Exceptions:
a. Sex Crimes:  Propensity evidence is ADMISSIBLE.  D always defends against a mass of cases.  We want to lock up people who did bad things with particularly malevolent intentions

b. RICO:  prove 2 or more predicate crimes and then you’re convicted of racketeering as well as other 2

c. Sentencing:  D’s entire background taken into account:  criminal history and even charges that didn’t result in conviction (way to balance the above considerations)
b. Charge to Jury (Judge gives after motions and summations)
i. Most important part of the case, in many ways

1. Appeals: only if there’s ERROR OF LAW (i.e., incorrect jury charge) 
a. App. Ct. won’t retry:  no witnesses/fact-finding (jury’s job)
i. Must construe facts in record in light most favorable to winning party below: 
ii. Apps Ct says even if you take those facts at their worst, charge was still inadequate (or adequate).  

b. Apps Ct decision in Light Most Favorable to Prosecution:  does not give feel of beyond a reasonable doubt.  Reverse of what jury does.  
c. Role of the Jury: 

i. Perceived problems with jury trial

1. May be swept away by prejudices (more than judge? Arguable)
2. Lack of understanding of the law may lead to wrong decisions
ii. Advantages of the jury:  
1. Decision by a group of people better than a single person?

2. Want to have the community decide guilt or innocence (peers)

3. Protects D from apparatus of the government

a. Judges might be pro-government, or get jaded after time (difficulty maintaining presumption of innocence)

b. Unsophisticated body of people not in the pocket of gov’t

i. Sense of legitimacy; absence of politics.
4. Insulates judge from the fact-finding process (legitimacy)

iii. Duncan v. Louisiana (US 1968): Appellant supposedly slapped or battered a white person on the elbow.  Wanted jury trial and was denied.
1. A trial by jury in criminal cases is so fundamental to American scheme of justice, that 6th/14th Amendments guarantee a right of jury trial in all criminal cases, including state proceedings
a. Rationale: Protects against unfounded criminal charges brought to eliminate enemies; Judges too responsive to higher authority, overzealous prosecutors.  
2. Crime punishable by two years in prison is a serious crime and not a petty offense.  Consequently, appellant was entitled to a jury trial.
3. Note: D can’t waive trial by jury in the federal system

a. Gov’t has an interest in the jury as well (paternalism?)
b. Jury is a legitimizing device (e.g., where D is a public official, might avoid hint of impropriety…that judge will just acquit)

c. Also protects judges from the wrath of the public…judges don’t make the decision, the community does
B. STATE AS THE ACTOR

1. Case Study: The Mounties as Vigilantes
a. Prior to arrival of the Mounties, Justice was dealt with through the “Miners Meeting”
i. Goal was to maintain order in the Yukon communities

ii. Mostly dealt with character (exactly what the US system doesn’t do) in making their decisions ( very forward-looking view

1. Closed community (‘outlaws’ would continue to live there otherwise)

a. Main question becomes: do we want to live with this person??  

b. If person is an outlaw and shouldn’t be part of community, banish ( question of character!

2. Homogeneous society: Character tends to mean the same thing from individual to individual

b. Mounties supposedly sent to prevent lawlessness and restore order, but crime was pretty low to begin with!! ( One of the issues: assertion of state power
i. Not necessarily different results, but acts through the state

ii. Canada wanted to assert its sovereignty over the area

c. Problems with the “miners meeting” system

i. Limited sanctions: banishment and deprivation of property

ii. No distinguishing between criminal or civil law:

1. Criminal law is a public offense ( stigmatized by society
2. Appropriate for state intervention (as opposed to private issues)

iii. Problems of general administration: State wanted to impose rules that miners didn’t necessarily care about (e.g., regulation of sale of alcohol to Indians)
iv. Changing nature of society: lessened the effectiveness of the system

1. Society became more heterogeneous (different group / class of people who moved in) ( Character changed

a. Seriousness/respect for meeting broke down over time

b. Harder for a community to make a “community decision”
c. Creates need for laws to be imposed from the outside

2. Advantages of State as Actor

a. Resources: State has more resources available

i. Wider range of sanctions available  (prison, etc.)

ii. State is bureaucratized: full-time officials to do the work full time

b. Expression of state interests: State can impose sovereignty and criminalize “victimless” acts that affect society as a whole

c. Impersonal: state can act impersonally (important in a stratified, diverse society where interests may diverge); impose a “view from the top”
d. Reduced fear of retaliation: State can give harsher punishments (e.g., death)
i. State = legitimacy!

ii. Miners might have had fear of retaliation by the person who committed the crime or others (unlike state, no monopoly on the legitimate use of force) 

e. Imposition of Norms: state might be in better position to decide what norms to enforce and which not to enforce
C. WHY PUNISH? (THEORIES OF PUNISHMENT)
1. Retribution/Just Deserts (backward looking)
a. Atone for moral culpability (Kant/Moore)
i. Crime is an act against society (public  injury), not just to individual (provides rationale for state as actor)
ii. When you commit a crime, you violate sense of justice and you have to be punished (Not vengeance: should punish regardless of victim’s feelings)

iii. Notion of equality: criminal act is unfair to the rest of society

1. Person who commits crime commits a crime against himself, as part of the greater society
a. Stealing makes the property of all insecure, including criminal’s own (tears apart the fabric of society)

b. Criminal ought to want his own punishment for this reason

iv. Want to make the person suffer in some way (not cruelly, however) ( make someone undergo something unpleasant in order to expiate a crime

1. Moore: retributivism says the criminal’s moral desert both necessary and sufficient to punish

b. Expressive function: societal hatred + avoidance of vengeance
i. Express society’s strong reaffirmation of the norm and condemnation of the crime ( punishment gives form to our moral hatred (a feeling that might require restraint, but is not bad in itself)

ii. Society reaffirms its norms by acting to punish their violation (solidifies the norms, and makes society stronger as a whole)
iii. Punishment satisfies the impulse to vengeance (avoid private vengeance) ( justice can’t be achieved  by individual retaliation

c. Mutual Benefit/Self-Restraint: Everyone receives mutual benefits of protection of laws, and the criminal by his act doesn’t respect the balance of self-restraint

i. Crime creates a societal insecurity and punishment rights this imbalance ( not about personal payback, but societal
ii. This is the reason that person must suffer on some level (individual redress to victim is insufficient to right the imbalance)

d. Criticisms:
i. Retributivism presupposes that members of society all have the same investment therein and obtain mutual benefits of the law

1. Poor people feel they don’t get the same benefit of the law and are just seeking to right their own imbalance

2. Counter: ignores social welfare programs and desire of society to correct imbalance; everyone still entitled to have rights protected!!

ii. Problem with payback:  if no harm is actually done (e.g., attempt), how do you pay back?  Where is retributive interest?

1. Counter: the attempt itself is a crime weakening the fabric of society?

iii. Hard to figure out how the suffering really is a payback for the crime

iv. Retributivism requires grading, but doesn’t commit to any particular scheme or answer the question “how much?”
2. Utilitarian (forward-looking)

a. Deterrence: Threat of punishment to deter generally and specifically; we think a lot more people would do the crime if we didn’t punish for it

i. Types of deterrence

1. Specific: deter individual from committing crime again
2. General: generally deter others in society from ever committing crime

ii. Criticisms:  

1. Assumes criminal consciously does cost-benefit (benefit to commit vs. harm of punishment), BUT criminal may just feel intolerable provocation (violent crimes usually impulsive: deterrable?).
2. Easier/more tempting crimes are harder to deter ( requires disproportionate punishment (at odds with “just desert”)
3. Increased certainty of getting caught seems to make more of a difference than increased severity of punishment
4. Unless there is communication of the punishment and of the norm, unlikely to be a very plausible justification (if you don’t know the norm/punishment, how can you be deterred?)
5. There is a lot of recidivism!!! (how can this be working??)

a. Counter: might work as general deterrent for generally law-abiding citizens, but not for criminally inclined

iii. Educative function of criminal law (related to deterrence, but separate): Criminalize for purpose of educating public that act not previously considered “wrong” has become a problem and is now outlawed
1. Problem: The norm needs to be internalized in society in order for criminal law to succeed ( has to be underlying acceptability of norm (connection of education and just desert) (e.g., Prohibition)

2. Might work on the margins, where people would tend to think it’s wrong even if criminal law hadn’t get gotten around to it (e.g., securities fraud)

iv. Shaming: stigma and expressive condemnation

1. Problem: hard to ‘un-shame’; get branded as a felon or bad person and it becomes hard to reenter society after punishment is over
a. Might help with general deterrence, but harms specific deterrent effects (increases likelihood of recidivism?)
i. Hard to make a living ( must resort to crime
2. No way to control the amount of shame heaped upon person by society & thereby mitigate the side effects

b. Rehabilitation: used to be the dominant paradigm for punishment, but no longer
i. Doesn’t necessarily have a relationship to the seriousness of the crime and just deserts.  It’s not punishment!  
ii. Irrational to help criminal instead of victim? ( Worthwhile expenditure?

iii. Hard to tell who this will work on, anyway
c. Incapacitation: Goal is simply to remove dangerous people from society

i. Incapacitation is a very “blunt” tool for punishment

1. Doesn’t tell you who to incapacitate: Past record is our only indicator of who is likely to commit crimes repeatedly.  But to incapacitate a person with a bad record, would have to imprison for life.
2. Doesn’t tell you how long to incapacitate: eventually, person won’t be as dangerous (e.g., in old age)
3. Restorative Justice

a. Create situation to reintegrate person into society (e.g., SF program)
i. Requires a community

ii. Offender must meet with victim and community

iii. Must talk about what he did and confront the offense/wrongness
b. Attempts to come to grips with the lacking elements in the justice system

i. Benefits:  reintegrates offender into community; shaming ritual allows offender to regain dignity; avoids dehumanizing offender

ii. Problems:  may not be practical; most victims won’t want to; needs a good system of rehabilitation
1. Also expensive; requires abandonment of idea that prisoner must suffer; steps around the state

2. Fairness element: Disassociated from just deserts (every case will be completely different even if crime is the same)

iii. Most successful for domestic conflicts and regulatory crimes

c. Restorative justice is instrumental (though retributive justice is much more popular justification of punishment--normative).  
i. Restorative justice helps with recidivism (more peaceable when leave prison b/c not humiliated by process)
4. Case Studies

a. Regina v. Dudley & Stevens (UK 1884): D’s Lost at sea, starving.  They killed and murdered cabin boy to eat the body.
i. Utilitarian justification? Kill 1 to save 2 (increase overall societal utility?)
1. Bad for cabin boy, but benefited others…all likely to die anyway
2. Problem: If criminal law is about order and benefit to society, this case shouldn’t fit that goal ( law seems to reject purely utilitarian decisions (can’t ignore the way the boy was chosen)
ii. Court seems to take a just deserts view: still a morally “wrong” act

1. Jury seemed to feel bad for D’s: Murder was calculated and cold-blooded, but it was done under circumstances where there seemed to be no alternative (you’d do the same, most likely…necessity??)
2. However, necessity, outside of self-defense, is not acceptable excuse
a. This is not self-defense (boy didn’t threaten them at all)

b. Could have just waited for the first person to die (or draw straws rather than unilaterally impose on boy’s liberty)

c. Court seems to fear a slippery slope in defining “necessity”
i. Kill an indigent person to distribute person’s organs to save lives of many other people?

ii. Worst case: kill weakest to make society stronger?

3. Incapacitation and deterrence do not operate if temptation impossible to resist.  Pure “reaffirm the norm” case.  

b. A jail sentence may be given as a general deterrent to others to prevent future commissions of similar offenses.
i. US v. Bergman (SDNY 1976): Respected rabbi defrauded gov’t for Medicaid.  Bergman’s lawyers argue that he should get a lesser sentence

1. Methodical, purposeful crime; lends itself to deterrence (i.e., not a crime of passion)
2. Mixed approach: deterrence & just deserts ( can make an example of someone (more effective deterrence because he’s famous) but do so b/c it’s just to do so (a real wrong has been committed)

3. Jail sentence need not be aimed at rehabilitation or incapacitation

4. Have to be serious about the crime!  Allowing him to get off based on his stature or letting him just do community service would be absurd
a. Public humiliation (already endured) can’t be punishment since it was largely a result of his previously high status in the community

5. Note: court still only sentences to 4 months, largely b/c of health and age, low chance of recidivism, and non-violent nature of the crime
c. A criminal sentence must be sufficiently harsh so as to effectuate the societal purposes of incarceration.
i. State v. Chaney (AK 1970): D convicted of rape and robbery, but judge gives lenient sentence (concurrent 1 year sentences, & recommended early parole).  

1. Trial judge’s sentence could not be appealed.  The opinion is just a statement disapproving the sentence
2. Doesn’t seem like a year is enough ( doesn’t fit the crime (considering jury believed her version of facts)
a. Retribution: sentence inadequate as a matter of justice
i. Sense of justice to women is cast into contempt

ii. Sentence fails to reinforce societal norms

b. Deter: Don’t want someone to think benefits outweigh costs

3. D never showed any remorse (suggests he would do it again?)
a. Despite being upstanding citizen prior to conviction (military service), sentence ignores the blameworthiness of the crime

b. Lower court judge seems to favor rehabilitative possibility (long sentence does more harm than good?)
d. Life sentence is perfectly permissible, where consistent with statute
i. US v. Jackson (7th Cir 1987): right after being released from prison, D arrested for armed bank robbery.  Statute called for sentence of “not less than 15 years,” but D sentenced to life without parole.

1. Court holds that life sentence is totally permissible (wouldn’t make sense to require a determinable number of years b/c that could essentially be the same thing)
a. D’s convictions mark him as a career criminal, and statute reflects judgment that career criminals who persist in possessing weapons should be dealt with most severely.  
2. Concurrence: Sentence might be harsh, but no grounds to reverse 

ii. Note: Despite holding in this case, excessively long sentences don’t really make sense from an incapacitation rationale, nor a just deserts rationale

1. Likelihood of committing crime will decrease over time

2. No rationale to incarcerate him forever

3. Life sentence doesn’t generally deter more than long sentence

5. New Federal Sentencing Guidelines

a. Previous federal sentencing system permitted a great deal of judicial discretion

i. Judges were interested in correction, if possible
ii. Just desserts included character of perpetrator (can take background characteristics into account)
iii. Drawback:  discretion ( risk of discrimination / inconsistency
b. Federal Guidelines:  Parole abolished; sentences made appealable (abuse of discretion):  creates pressure to stick to guidelines.
i. Get a baseline sentence based on the crime: ”Heartland Sentence”

1. “Raw Score” gets adjusted based primarily on prior record

2. Also, exacerbating factors…weapon was used, extent of injury 
ii. Generally, social circumstances may not be considered
1. May NOT consider:  Race, Sex, National Origin, Religion, Socioeconomic Status, Economic Hardship, Drug/Alcohol Dependency, Bad Background / Lack of Guidance as a youth

2. Rationale: basically says rehabilitation is not the purpose of the law (doesn’t matter if you’re a “good guy”)
iii. Discouraged factors (requires a very strong reason for using):  Family ties, Vocational skills, Military service, Public service
iv. Koon v. United States (US 1996) (Rodney King case): King tried to get away from cops, under influence.  Got him off road, he refused to lay down so they forced him down (normal) then beat him (not normal).  Provocative behavior, legal use of force, then abuse of force.  State court acquitted.  Federal court convicted, but granted downward departures.
1. Dist Ct departed downward substantially from heartland sentence  
a. [image: image1.emf]A

D1

D3

D4 D2

[image: image2.emf]A

D1

D3

D4 D2

Loss of career opportunities as a result of sentence:  SCOTUS disapproves of this factor b/c always a built in problem in felonies.
b. Low likelihood of recidivism:  SCOTUS disapproves b/c already taken into account by sentencing process when looking at past record.  
c. Misconduct by victim.  SCOTUS approves.  Victim provoked the original use of force…should mitigate
d. Likelihood of abuse in prison:  SCOTUS approves as an acceptable factor to consider…cops are indeed unusually susceptible to abuse in prison (dissent: problems with prison system don’t make sense as rationale for departure)

e. Successive prosecution: Very rare situation for unsuccessful prosecution in state and then successful federal crime. SCOTUS approves: doubly harassed, so entitled to a little bit of a break
c. Note: one problem with determining appropriate sentences for crimes is that it requires the input of the “community.” 
i. Don’t necessarily have a community of ideas on these rationales

1. Example: we squabble about the death penalty

ii. Educational purposes of general deterrence works only if the system communicates the crime and consequences to the public, and they accept
iii. If we had a ‘community’, we could do other things: reintegrative shaming, restorative justice
6. What to Punish?
a. Criminal code aimed at articulating society’s values , but doesn’t subject all antisocial or undesirable conduct to punishment
i. Many things are evil/undesirable without being appropriate for punishment
1. Example: SUVs on the road increases injury, but society believes cost of removing outweighs the harm ( risky but not seen as “wrong”
2. Salmond (p 430): utilitarian approach: weigh risk vs. the reward in determining whether to criminalize unintentional crimes (killings?)
3. Always other methods to reaffirm norms (taxes, civil liability, rules/regulations, & general social pressure)
ii. Gravaman of the crime = offense to society
1. Criminal code is about societal values & harm against the public!! 

2. Criminal law prevents people from infringing on rights of others, but consent of victim is almost never a defense & can punish even when victim doesn’t want to!
iii. Doesn’t matter that people don’t feel injured by the act (Scalia) ( society can punish anyway if offensive (private rights become a public matter)

1. Society has general interest of its own in protecting itself!

a. Fear of degrading morality & increasing prevalence of crime

2. Specific deterrence: as crime is more intentional, more of a need to punish (person is antisocial danger to others)

3. Punishment decreases chance of private retaliation/retribution

4. Elements of paternalism (e.g., punish drug use b/c we think it’s bad)

iv. Still, we ought only to punish that which we find truly worth of reprobation
1.  Victimless crimes: to be punishable, should offend public sensibility 

a. Devlin: not everything is to be tolerated, but if not beyond tolerance, then shouldn’t punish
2. Problematic to use criminal law to enforce conformity of public morality (e.g., prohibition, homosexuality, suicide)
a. Sends mixed messages (e.g., laws prohibiting extra-marital sex un-enforced b/c we want to continue the conduct, but un-repealed b/c we want to preserve our morals)
b. Breeds cynicism about the law in general
c. Creates situation ripe for discriminatory enforcement of law
3. Policy: as public interest decreases and privacy interest grows (and difficulty in administration grows), criminal law policy rationale eventually runs out ( constitutional limits at the extreme

b. Power to punish might extend beyond what’s appropriate to punish: 
i. Barnes v. Glen Theatre (US 1991): This case is about public nudity, framed as a first amendment freedom of expression (right to dance erotically)
1. State interest in punishing public indecency outweighs the harm of restricting some expression (reflects moral disapproval of people appearing nude among strangers in public)
a. Malum in se: bad in and of itself (e.g., public nudity, says Rhenquist)
b. Malum prohibitum: proscribed to be bad by the legislature
2. All states punish public indecency ( ensure societal order and morality (legitimate state interest)
a. State Police power:  protect societal health, safety and morals
b. Scalia: doesn’t matter if dancing occurs within establishment of consenting adults ( regulated b/c it’s considered immoral!
c. Souter (alternate rationale): establishments promote secondary negative effects (crime, prostitution) that should be avoided
i. Counter: do pasties and g-strings really decrease these secondary crimes if this is truly the rationale?
ii. Counter: if it wasn’t a crime, might not have the secondary effects in the first place (e.g., drug laws?)
c. Examples: NYPL 235 (obscenity) and 240 (offenses against public order)
i. Obscenity and related offenses: Mostly deals with public dissemination 
ii. Crimes against public order: Usually minor crimes (e.g., public drunkenness)
1. Often no alternate way to regulate the behavior (e.g., alcohol counseling expensive, and person doesn’t always want it)
a. Doesn’t really fit with other criminal penalty justifications
b. State doesn’t think it’s “wrong” but wants to regulate…no other way so uses criminal sanction
iii. Chevigny’s Take: at the margin, crime is a regulatory system, at least for small matters

II. BASIS FOR CRIMINAL LIABILITY
A. LIMITATIONS ON PUNISHMENT
1. Culpability

Culpability: safeguard conduct that is without fault from condemnation as criminal

See Section II.B (Actus Reus) and II.C (Mens Rea)
2. Legality

Legality: Give fair warning of the nature of the conduct to be declared an offense
a. Rationale: (1) controlling the abuse of the criminal system / limiting discretion by the state and (2) giving notice to perpetrator beforehand that act is a crime
i. Want to interpret crimes narrowly and give accused the benefit of the doubt

ii. Must be clear to perpetrator that what he is doing is a crime

b. Minority view: Common law broad enough to cover some non-statutory offenses
i. Shaw v. Director of Public Prosecutions (UK 1962): D published booklet advertising names and numbers of prostitutes.  Convicted of conspiracy to corrupt public morals (not a statutory offense at the time!)

1. Court allows for punishment of non-statutory offense

a. Note: private prostitution was not a crime!  Only prostitution done on the street.  Guide helped avoid public prostitution.

2. Courts have inherent power to preserve the safety, order and moral welfare of the state.  Common law broad enough to cover areas not covered by statute (guard against novel attacks on public welfare)

3. Dissent: court cannot create new crimes (job of the legislature).  Can’t just leave it up to the jury to guess as to what is a crime.  Courts must define words strictly to give a clearly cognizable standard of conduct.
a. Compare to statutory doctrines of interpretation

i. When looking at intent of statute, must construct it narrowly on its face

ii. “Rule of lenity” ( if it can be interpreted not to charge D, shouldn’t charge

ii. Note: Shaw case violates almost every precept of legality principle:  judges shouldn’t make new crimes, criminal law can’t operate retroactively, crimes must be defined precisely to serve as notice and confine discretion of police
c. Majority View (US): There is no crime without a positive law on the books somewhere ( legally cognizable notice to perpetrator of the specific crime
i. Keeler v. Superior Court (CA 1970): Estranged husband kicked pregnant wife and killed fetus.  (Intentional act: he knew he was doing something wrong and criminal).  Issue is whether killing the fetus is actually “murder”?

1. Court says this can’t be a murder (requires the killing of a “human being”): fetus doesn’t qualify b/c original intent of drafters determined to be with regard to lives already born
2. Keeler committed an intentional, bad act, but just because he’s going to jail, doesn’t mean you can just charge him with more serious crime (can’t just subjectively say this is “just as bad”)
3. Underlying public policy concern?  Broadening of criminal law might extend to unwanted situations (e.g., abortion?)

4. Dissent: that a fetus can be a human being really shouldn’t come as a surprise.  Homicide is not a “new” crime.

ii. Court cites Bouie v. City of Columbia (US 1964): 2 African American patrons enter SC restaurant, are asked to leave, and when they refuse, they are arrested.  There was no prior notice of a “trespass rule,” but state court upholds the conviction.  SCOTUS reversed!

1. “Unforeseeable” state court construction of a criminal statute applied retroactively deprives a person of Due Process (no fair warning that conduct is a crime)

2. Criminal law is prospective ( no ex post facto laws

d. Void for Vagueness: law can be too vague so as to be unconstitutional (due process)
i. City of Chicago v. Morales (US 1999): Statute prohibits “criminal street gang members” from “loitering” with one another or others in any public place.  Loitering defined as remaining in one place with “no apparent purpose.”
1. Court rules that statute is impermissibly vague!

a. Test: statutes may be impermissibly vague if they:

i. Fail to provide kind of notice necessary for ordinary people to understand the kind of conduct prohibited

ii. Authorize and/or even encourage arbitrary and discriminatory enforcement

2. Loitering alone isn’t and can’t be a crime (can be totally innocent), though combined with the requisite state of mind, it can be criminal

a. Problem here is that the statute doesn’t make clear what kind of loitering is allowed and what’s prohibited

i. Person could just be standing in a group without knowing that another person is in a gang

ii. Statute is both under-inclusive and over-inclusive

b. No additional overt acts required to corroborate purpose

i. “No apparent purpose” is vague and gives police too much discretion ( must be “apparent” to the cop

3. Concurrence: just make definition of loitering more specific to get rid of vagueness problem; suggestion:  “to remain in any one place w/ no apparent purpose other than to establish control over an area, conceal illegal activities, or intimidate others from entering the areas.”
4. Chevigny’s Take: the triggering act in this crime is refusal to disperse; this law potentially penalizes totally neutral act – an order to move when you aren’t doing anything is impermissible by our law (e.g., you might have no clue in presence of gang member)
ii. Vagueness vs. Degree: There is always going to be some element of judgment involved as to whether a crime is committed under the statute.  Certainty is desired, but the system requires times when a jury just has to make a judgment call (e.g., reasonableness, negligence).
1. Nash v. US (US 1912):  D argued that Sherman Anti-Trust Act contains in its definition “an element of degree as to which estimates may differ, with the result that a man might find himself in prison b/c his honest judgment didn’t anticipate…a jury of less competent men.”

a. Holmes:  criminal statute may apply sanctions for conduct the illegality of which is a matter of degree subject to dispute

2. US v. Ragen (US 1941):  court sustained conviction of D for willfully taking a deduction of an unreasonable allowance for salaries on his income tax return.  

a. Mere fact that penal statute might require jury to determine a question of reasonableness isn’t sufficient to make it too vague to provide a practical guide to criminal conduct

3. Proportionality

Proportionality: Differentiate on reasonable grounds between serious and minor offenses (relates to state of mind and ‘what to punish’)
a. Rationales
i. Utilitarian approach: proportionality grounded in ideas of deterrence
1. Bentham, Principles of Penal Law

a. Punishment should outweigh the profit of the offense!!
b. When comparing offenses, the punishment for greater offense must be sufficient to induce a man to prefer the lesser (e.g., don’t want to encourage the more violent option when the less violent option will accomplish criminal’s goals).

c. The punishment should not be greater than what is necessary to conform it w/these rules (excessive punishment only detracts from law’s legitimacy!)
ii. Just Desserts approach: “any punishment in excess of what is deserved for the criminal conduct is punishment without guilt”
b. Example: NYPL § 160 (Robbery)
i. Robbery is defined as forcible stealing (larceny + use or threatened use of immediate physical force)
1. Robbery in the 2nd degree (§ 160.10) may involve display of what appears to be a pistol, gun, or other firearm.  [Class C felony].
2. Robbery in the 1st degree (§ 160.15) may involve display of loaded pistol, gun or other firearm; use of a dangerous instrument; or being armed w/a deadly weapon.  [Class B felony].
ii. Takeaway: Deterrence & blameworthiness explains why a fake gun is enough for 2nd degree robbery while real gun is required for 1st degree.
1. Deterrence & blameworthiness may sometimes be in conflict. 
a. Example: We want to increase penalty in order to deter tempting crimes like drug dealing even though it’s not as harmful as a robbery.  NYPL § 220.21 makes criminal possession of a controlled substance in the 1st degree a Class A-I felony (same as murder!).
c. Eighth Amendment does not totally guarantee proportionality!
i. Solem: established 3-factor proportionality determination to see if sentence was constitutionally permissible
1. Inherent gravity of offense (principle factor)
2. Sentences imposed for similarly grave offenses in same jurisdiction
3. Sentences imposed for same crime in other jurisdictions
ii. Harmelin v. Michigan (US 1991): 1st time offender who possessed 650 g. of cocaine was sentenced to life w/o parole, which was mandatory penalty for possession in excess of 650 g.
1. Court (Scalia) holds that the 8th Amendment prohibition on cruel & unusual punishment contains no proportionality guarantee.  
a. Solem was wrong!!:  8th Amendment limited to mode of punishment imposed, not length of sentence.  
b. For felonies, length of sentence imposed is a matter of state legislative prerogative 
c. Exception: “death is different”…court will impose protections against death penalty that aren’t found in Constitution).  
d. [This holding isn’t accepted law…only 2 justices signed on].
2. Concurrence (Kennedy): 8th Amendment does not require strict adherence to proportionality, but it does forbid extreme sentences that are “grossly disproportionate” to the crime (Solem is still good law). Successful challenges to proportionality outside of death sentence cases will be exceedingly rare!
a. Rationale: deference to the legislature and recognition of numerous, often conflicting visions of penological theory
b. Note: State/federal courts have followed this rule!
3. Dissent (White): It is disproportionate (& thus against 8th Amen.) to impose harshest penalty available to 1st time drug offender.  
a. Dissent notes that the crime (mere possession) isn’t as serious as crimes directed at other persons or property
b. There are other statutes aimed at more serious drug offenses, like distribution
c. No other state that imposes life sentence without possibility of parole for possession of narcotics
4. Chevigny: seems to raise issues of just desserts; offends moral senses to have such a harsh sentence for a mere crime of drug possession
a. Legislators just seem particularly concerned with deterring drug crimes ( “Get tough on drugs”
i. Problem: basically, our sense of the wrong is clear, but doesn’t seem like this much of a wrong
ii.  Legislature always free to try to change attitudes of the public (not clear this works, though)
d. Proportionality Problems Presented by Long Determinate Sentences
i. Federal Sentencing Guidelines (Mid 80’s)

1. Purpose was to decrease sentencing disparities (successful)
2. Abolished parole ( do the full sentence given!
3. Exacerbating/mitigating factors, criminal history taken into act. in setting the sentence
4. Graded sentencing levels for each crime
a. Rappaport: ideally grading would have been based on underlying rationales for criminalization, but problematic:
i. Just desserts (requires value judgment…hard)
ii. Deterrence (lack necessary data)
b. Commission ended up grading on historical, average sentences for a given crime (also has advantage of keeping things fairly predictable and in line with expectations)
5. Frequency of plea bargaining rose to over 85% – D often gets shorter sentence through guilty plea than through trial
a. Breyer: “Jury Trial Penalty” ( Invariably, if you went to trial you got a longer trial than if you bargained
i. Unintended effect of the guidelines (inconsistent with just desserts…same crime, different outcomes)
ii. Benefits: excused on basis of efficiency & benefit of certainty to both parties?
6. Rappaport – “The State of Severity”

a. Fed convicts spent twice as long in prison in 1998 as in 1984

i. Penalties increased under guidelines – mandatory mins

ii. Abolition of parole

iii. Judges have very little discretion to show mercy

iv. Drug crime convictions raised average enormously!

b. Chevigny: it’s a matter of politics ( don’t want to be seen as being soft on crime (interestingly, while drug and immigration crime sentences are increasing, white collar crime largely unaffected!)
c. Increasing the length of sentences (e.g., for drug crimes) distorts our sense of proportionality
ii. There are a range of sentences in every case (always going to be some discretion involved) ( how much discretion is permissible?

1. Perry: purely vindictive act by prosecution not constitutionally permissible.  Can’t punish someone for doing what they have a right to do (i.e., exercise right to appeal conviction, and then get charged with harsher crime in response).
2. Bordenkircher v. Hayes (US 1978): Hayes initially charged w/passing a forged instrument (bad check for $88).  Maximum possible penalty was 10 years.  Prosecutor offered him 5 years in a plea & said if he didn’t take the plea he would re-indict him as a habitual offender (life sentence), which is what happened.  
a. P’s presentation to D of “the unpleasant alternatives of forgoing trial or facing charges on which he was plainly subject to prosecution, did not violate Due Process
i. Distinguishes Perry based on the inherent nature of bargaining: “mutuality of advantage” between P & D
ii. It’s not unfair or vindictive in a legal sense, if you are in a bargaining situation

iii. D apprised of the situation in advance so he could make a thoughtful decision
b. Rationales: 

i. Prosecutor’s legitimate interest to persuade D to plead!
ii. Recognition of P’s discretion to bring/not certain charges, where there is probable cause (i.e., could have charged habitual offender crime in the first place!!)
iii. When you commit crime, must think about the worst thing that can happen, not just best possible outcome
c. Dissent (Blackmun): due process requires that P justify its action on basis other than discouraging D from exercising right to trial (strong inference of vindictiveness).
i. Prosecutor originally seemed to think it was in public’s best interest to impose the 10 year max sentence!
d. Dissent (Powell): not in public interest to imprison D for life (non-violent offenses).  Also agrees w/Blackmun.

B. ACTUS REUS (THE CRIMINAL ACT)

1. Overt and Voluntary Act
a. Thoughts alone are never criminal!

i. Wishes are all over the place: hard to tell seriousness and real intent

ii. Not criminal without an accompanying act

iii. Conspiracy: intent to commit crime + act of planning crime
b. NYPL § 15 (Culpability): §15.10 directs that minimum requirement for criminal liability is performance of a voluntary act (a conscious bodily movement) or omission to perform an act.
i. Rationale: only voluntary acts are deterrable and/or blameworthy
c. Martin v. State (AL 1944): D arrested in his home and taken onto public highway, where he was loud and general manifested a drunken condition.  Convicted of drunkenness in a public place.

i. It’s perfectly ok to be drunk in your own home, just not in public

ii. Court reverses conviction because the act wasn’t voluntary
1. Was only in public because police dragged him there ( His getting intoxicated was voluntary, but didn’t appear in public voluntarily!!

2. Would feel like state is just manufacturing the crime if this was allowed…too much room for manipulation
d. People v. Newton (CA 1970): Newton shot a cop, but had been shot in the abdomen first.  He claimed his getting shot rendered him ‘unconscious’ and can’t be held responsible for his shooting the other police officer during his struggle.
i. D was seeking involuntary manslaughter, rather than original conviction on voluntary manslaughter

ii. Court rules that it was an error not to charge jury with an instruction on the possibility that D wasn’t acting voluntarily (unconscious)

1. Jury should at least be allowed to consider the issue!

2. Unconsciousness includes situations in which D acts physically but is totally unaware of what he’s doing (note: if unconsciousness voluntarily induced, e.g., intoxication, then not a defense)
e. Other examples of voluntary/involuntary acts

i. Lack of memory: Not remembering that you did something or not being able to control your impulse does not render an act involuntary!

ii. Habit: MPC treats a habitual action without thought as voluntary

iii. Possession (e.g., of drugs): usually requires knowledge, but some courts hold that it’s enough that D should have known & others dispense w/any requirement that D knew or should have known.
iv. Sleepwalking: cannot be basis for crime since actor has no control
1. Mrs. Cogdon: Cogdon had sleep disorder and suffered from mental problems (constantly feared for her daughter’s welfare and was very protective).  Had a dream that she was in the middle of the Korean War (after a sleepwalking episode with spiders the night before).  She took an axe out of the shed and killed her daughter

a. Her prior episodes had been nonviolent (might be different story if Doctor had warned her of this danger)

b. Interest in criminalizing this behavior?

i. Maybe interest in rehabilitation (she’s dangerous, but hasn’t done anything “wrong”)

c. Fear of making this up?  

i. Chevigny: In general, defenses aren’t excluded just b/c people might invent them ( jury to decide!

f. Broader view of the voluntary act: even if not voluntary at exact moment of crime, must ask if person voluntarily put himself into a dangerous position!

i. People v. Decina (NY 1956): Court upheld criminally negligent homicide conviction of D who knew he was subject to epileptic attacks & disregarded the risk of lethal consequences by driving his car.
1. Reckless or criminally negligent with respect to likelihood of his having an attack while driving ( can be a crime (voluntarily put yourself in to dangerous situation, reckless/negligent to the risk)
2. Omissions
a. Criminal law reluctant to impose liability for omissions even where failure to act is clearly immoral; omissions made criminal only when failure to act violates a duty imposed by law.  
i. Rationale for reluctance to criminalize 
1. Hard to discern state of mind from inaction
2. Slippery slope (if you have to help, how much?)
a. Example: the beggar in Calcutta

b. Counter: requirement of immediacy!
3. Element of fear: if you help, might be a risk to self
4. Liberty / individual freedom: Belief that we should be free from infringement on our liberty & shouldn’t be forced to help others

5. Might not want to deter from being Good Samaritan in the first place

ii. Omission causing death typically gives rise to involuntary manslaughter charge, but if D intentionally refused aid with intention of achieving the death (or with full knowledge of great risk of death), might be murder
b. Pope v. State (MD 1979): D took in insane woman & her child.  Woman beat child in D’s presence but D didn’t call for help, & child died from beatings.  D charged w/felony child abuse & “misprision of felony.”
i. Crime of omission requires a legal duty!
1. Court holds that one is not criminally liable for failing to intervene when a person staying in one’s home abuses her child – duty to care for child remained w/the mother, not D
2. No legal responsibility for child’s welfare
ii. Note: Ct. decides not to apply misprision of felony (failure to do something about felony when you know it’s being committed), a common law crime of failing to report a felony, since it’s fallen into disuse
c. Note: RI, VT, & WI have enacted Good Samaritan statutes, which impose small penalties for failing to aid (with some limits, such as not having to imperil yourself)
d. Jones v. US (DC Cir. 1962): woman placed child in D’s care.  D was a family friend.  Baby died of neglect & malnutrition, & D convicted of involuntary manslaughter.
i. Court affirms the conviction: Omission of legal duty to another that is the immediate cause of death of the other will sustain manslaughter charge.  
1. Breach of duty may arise in 4 situations: 
a. where statute imposes a duty;
b. where one is in a certain status relationship to another; 
c. where one has assumed a contractual duty to care for another; 
d. where one has voluntarily assumed the care of another.
2. Note: 5th duty for when you imperil someone else (must then help)
a. People v. Oliver (CA 1989): D had taken drunk man from a public place where he could have received aid to her private home ( created duty to aid man she picked up at bar who took heroin w/spoon she gave him & passed out.
i. General rule: one who culpably places another in peril has a duty to assist the imperiled person ( D’s acts create the legal duty!
ii. Where there is a legal duty, must take steps that are reasonably calculated to achieve success! (e.g., mother must act reasonably to protect her child from an abusive father) (note: is that fair if she puts herself at risk too?)
e. Must be a legal duty and not merely a moral obligation!!!
i. People v. Beardsley (1907): man failed to call a physician to help woman who overdosed on morphine (not wife, but spending weekend at his home)
1. Court held he had no legal duty to help
2. Note: Today legal duty to help between man & woman not restricted only to marriage
f. Near Death Cases: Drawing the line between affirmative act vs. omission
i. Barber v. Superior Ct (CA 1983): Family asked that life support be discontinued b/c relative suffered brain damage (in vegetative state with no real chance for recovery).  Doctors were charged with murder for turning the machine off.
1. Court distinguishes between an affirmative act (euthanasia) and an omission (discontinuing life support)
2. Where there is an omission, legal culpability requires a legal duty!
3. Doctor is under no legal obligation to keep a permanently comatose patient alive through life support
a. Should respect professional competence of doctors to decide if medical care is hopeless (vs. if family member pulls plug directly – unlawful since they have no prof. comp.). 
ii. Not legal to administer drug to alleviate patient’s suffering, though!!
iii. Cruzan v. Director, MO Dept of Public Health (US 1989): Held that a State was free to require clear and convincing evidence of a patient’s consent in order to turn off life support (you have a right to refuse unwanted medical treatment, but in this case, patient was comatose)
C. MENS REA (CULPABLE STATE OF MIND)

1. Possible States of Mind (statutes)
a. NYPL § 15.05 defines culpable mental states for crimes where culpable mental state must accompany voluntary act: (note: where no state of mind required, it is a strict liability crime)
i. Intentionally: conscious objective to cause result or engage in such conduct
ii. Knowingly: aware that conduct is of such a nature, or that circumstance exists
1. Knowledge of high probability probably enough
2. ‘Willful Blindness’ does not negate
iii. Recklessly: with respect to result or circumstance, awareness of & conscious disregard for a substantial & unjustifiable risk, which constitutes a gross deviation from standard of reasonable conduct in the situation.
1. Note: unawareness caused by intoxication still reckless!
iv. Criminally negligent: same as above, except D fails to perceive the risk.
1. Note: Default state of mind, if not otherwise stated
b. MPC § 2.02: similar to NYPL, but substitute purpose for intention.  
i. Purposefully: Conduct/Result: conscious object to engage in the conduct or to cause such a result; Attendant circumstance: aware of the existence of such circumstance, or hoping that it exists
ii. Knowingly: Result: aware that it is practically certain that his conduct will cause such results; Conduct/Circumstance: aware that conduct is of that nature or that such circumstance exists
iii. Directs that culpable state of mind must be proved with regard to each material element of offense (act, attendant circumstances, result).
1. Example (rape): purpose to effect sex relation is required, but w/ respect to consent, recklessness may be sufficient (each element)
iv. 70% of states have adopted an essentially identical system to MPC/NYPL
2. General Issues

a. Mens rea in its general sense
i. Blackstone: “an unwarranted act without a vicious will is no crime at all”
1. There is no crime w/o a choice
2. Punishment will be ineffective since actions without required mens rea aren’t really deterrable & the sense of wrong / desire for retaliation are reduced
ii. Mens rea defenses: involuntary act, duress, insanity, accident, & mistake
iii. Note: possible for legislature to make crime strict liability, but disfavored
b. Mens rea in its special sense = the mental state required by the definition of the offense to accompany the act that produces or threatens the harm
i. Jean Hampton, Mens Rea

1. Intentional crimes involve rationalization – D makes a choice, however instantaneously, to replace the norm that prohibits his act & replaces it with a rationalization norm (i.e., it’s more important for me to do the harm than to obey the legal/moral norm)
2. In cases of recklessness (and maybe negligence), we locate this rationalization at an earlier moment than the crime itself to find the same moral culpability ( person ignored risk and proceeded anyway!
ii. As crime is more serious, greater mens rea is be required to blame

1. Law is concerned with intentionality and state of mind (what D intended, knew or should have known)

2. Regret, remorse, arrogance can come into play for sentencing

c.  “Malice”: either intentional, knowing, or at least reckless (implies foresight of consequences, rather than its usual meaning of wickedness)
i. Regina v. Cunningham (UK 1957): D stole neighbor’s gas meter to get $ from inside.  When he stole meter, gas seeped into next house.  Asphyxiated his neighbor.  Charged w/unlawfully & maliciously causing elderly neighbor to inhale coal gas & thus endangering her life under statute.
1. Court reverses conviction since instructions to jury defined malice as wickedness: jury should have decided whether the death was foreseeable by Defendant (even if unintended)
2. Fact that D is guilty of lesser crime of intentionally stealing gas meter doesn’t mean that he acted maliciously in causing neighbor’s injury.  Even though injury is an obvious result of removing the meter, P has to show that D knew of the risk involved to prove recklessness.  
3. Broader rule: An intention to cause one type of crime can’t serve as a substitute for required intention to commit a consequential crime.  

ii. Regina v. Faulkner (UK 1877): where D, intending to steal rum from a ship, lights a match in order to see, and thereby causes a fire which destroys the ship ( he’s not guilty of intentional arson.
1. Note: However, there are some felonies that are considered so dangerous (high risk of death), that if death occurs, we let it fall under the umbrella of the first crime (felony-murder rule)
iii. Default criminal law position: if you’ve committed one crime, doesn’t make you liable for additional consequences which you didn’t foresee.  Legislature can alter this position; e.g., in Cunningham, could have written statute so that negligent administering of poisonous gas was felonious.  Might increase deterrence but could seem disproportionate to blameworthiness of act.
d. Standard for criminal negligence is greater than mere civil negligence!
i. Criminal Negligence: Gross deviation from standard care that a reasonable person would take creating a substantial and unjustifiable risk
ii. Santillantes v. New Mexico (NM 1993): D cut child’s neck with knife during altercation with someone else and convicted of child abuse
1. Use of the term “negligently” in a criminal statute should be defined in terms of criminal, rather than civil, negligence.
2. Jury instruction didn’t make this distinction, so D gets new trial
a. Jury needs the right standard to judge!
e. Deliberate ignorance (“willful blindness”) is equally culpable to positive knowledge
i. United States v. Jewell (9th Cir 1976): D convicted of knowingly transporting pot to US from Mexico in hidden car compartment.  D said he didn’t know it was there.

1. One can “know” something without being absolutely certain of it = awareness of the high probability of a fact

2. D deliberately avoided positive knowledge of the contraband in order to avoid responsibility in case of discovery ( just as culpable!!
a. Calculated effort to avoid sanction!

3. Dissent: found that jury instruction was erroneous b/c it didn’t instruct that D must have been aware of a high probability that marijuana was in the car, nor did it inform them that D couldn’t be convicted if he “actually believed” there was no marijuana in the car.  [The dissent gives a correct statement of the law].
4. Note: D’s belief must necessarily be inferred from surrounding circumstances.  E.g. attendant circumstances of who asked D to drive car & how, whether they had past history of transactions, & where picked-up.
ii. Still a high standard!  Some courts require a showing that D was subjectively aware of high probability and that D purposefully avoided knowledge before allowing a “willful blindness” instruction.

1. Mere lack of curiosity might not be enough ( active avoidance!!
f. Interpreting the required mens rea for each element (most criminal statutes don’t clearly say what state of mind is required)
i. Where no mens rea specified, assume at least some form is required
ii. Must look to language and purpose of statute for required state of mind!
1. Why is statute here?

2. What is the wrong?

3. Proportionality?

a. Similarity to other similar wrongs

b. State of mind should make penalty just
iii. NYPL 140.25 – Burglary: “A person is guilty of burglary in the 2nd degree when he knowingly enters or remains unlawfully in a building with intent to commit a crime therein, & when . . . the building is a dwelling.”
1. Nature of the conduct: Two elements
a. Entered unlawfully (knowledge required) 
b. With intent to commit a crime (e.g., to steal something, murder someone) (had specific intent)
i. Rationale: Little crime + big intent ( don’t want the eventual crime to be committed
2. Act vs. result
a. Accidental trespass can’t be charged as burglary, since it requires knowing unlawful entry/remaining 
b. Doesn’t require completion of the crime: entering building & conceiving intent to commit a crime is enough
3. Attendant circumstance – if bldg is a dwelling, no extra state of mind is required with regard to this fact? ( might be S/L element reflecting seriousness (privacy, security interests) …Policy Issue!
a. A crime may involve an S/L element, if the crime is serious enough to encompass the risk of that element in a way that would have been obvious to any perpetrator.
b. E.g. assault on plain clothes policeman is a felony: underlying wrong of assault is so serious, that possibility that victim will turn out to be a policeman is encompassed w/i the risk
iv. CA definition of burglary is strange since it doesn’t require any state of mind with regard to entry – just entering a house & committing a crime isn’t usually burglary (p. 212).
1. Don’t need to enter unlawfully…just have to enter with intent to commit crime (different policy than NY statute)

g. Specific vs. general intent crimes

i. Specific intent – requires criminal act accompanied by a specified further purpose (becomes a more serious crime) (e.g., burglary, requires proof of specific purpose to commit a felony inside the bldg; assault w/intent to kill)
1. Alternate definition – a crime that requires D to have actual knowledge of some particular fact or circumstance – e.g. bigamy (if D must know that her husband is still alive to be guilty)
2. Similar to “purpose” in MPC
ii. General intent – D can be convicted simply by taking an intentional action – e.g. trespass, simple battery
h. Note: Under the common law, motive not relevant to intent, but this isn’t always true:  some crimes require a deliberate action (like 1st deg murder), so then motive is relevant to deliberateness of the crime; motive can also help determine if crime is accidental or intentional
i. Some crimes have motive as key element (burglary – intent to commit another crime); w/out the motive, it is just trespass
3. Mistake of Fact
a. Rule: Mistake of a fact is a valid defense when it negates a state of mind requisite to the crime (NYPL § 15.20(a))
i. Similar formulation in MPC 2.04(1)-(2): ignorance/mistake has only evidentiary importance to negate the required mode of culpability or establish a special defense (however, not necessarily a full defense…might just reduce grade if still a crime under circumstances as you thought them to be)
1. General rule: sincere belief, even if unreasonable, is a good defense

a. Jury must decide, if belief is unreasonable, whether the claim of mistake is true…jury may not believe the defense

b. Some jurisdictions require the belief be reasonable

i. MPC: Requiring mistake be reasonable not appropriate where the crime requires acting purposely or knowingly (subjective vs. objective standard)
ii. State v. Kelly (WV 1985): D (contractor) removed oak fireplace mantels from 2 unoccupied homes, resold them & and paid % of proceeds to guy who he believed to be the owner.  In reality, guy’s estranged wife & her business partner owned the homes, and had not consented to removal of mantels.  
1. D’s larceny conviction should be overturned since his mistaken (though unreasonable) belief that he had proper authority to remove the mantels negatives the criminal intent needed for larceny
a. Not theft b/c there was no proof of intent beyond a reasonable doubt (mistake of fact ALWAYS a defense to theft)
b. You have to intend to take the thing out of the possession of the owner knowing that you don’t have the consent of the owner ( otherwise, don’t have the required criminal intent

b. Mistake of fact not necessarily a valid defense if underlying crime is S/L
i. Regina v. Prince (UK 1875):  D convicted of illegally taking an unmarried girl under 16 out of the possession & against the will of her father; jury found that she told D she was 18 & D honestly & reasonably believed her.
1. Court holds that mistake as to age is no defense to statutory rape
a. Done for protection of girl, but court pays a lot of attention to the interference with the family (i.e., o consent of the parents)
i. Hypo: someone else purported to be girl’s father and gave consent ( that might be valid defense

2. Rationale: deterrence: we want to encourage men to take steps to find out girl’s age (WIDE deterrence: don’t even go near the crime!)
3. Dissent: Mistake of facts on reasonable grounds, if facts as believed would relieve D of liability, is a defense.
a. Current law: having sexual relations with any underage person (irrespective of family’s consent) is a crime. Mistake of fact as to age is no defense (NYPL 15.20(c)(3)).
4. Chevigny: Statutory rape is an unusual S/L offense for which there is no underlying wrong (our law no longer considers fornication to be an underlying wrong).  
a. Compare to: burglary of a home & assault on a police officer where there is at least a clear underlying wrong!
5. White v. State (OH 1933): husband convicted under statute making it illegal to leave your pregnant wife.  He didn’t know she was pregnant, but court says that leaving your wife is bad, and if you do so, you do it at your own peril!
4. Strict Liability

a. Strict Liability: liability without any demonstrated culpability, not even negligence
b. Typically aimed at preventing “public welfare offenses”
i. Rationale: the harm of convicting otherwise innocent act outweighed by the public need to criminalize the conduct and protect society!
1. We want D’s to take extreme care in these matters
2. Particularly egregious crimes in terms of their consequences, though not necessarily “evil” in and of themselves
ii. US v. Balint (US 1922): D’s sold opium & coca derivatives w/o required order form. Lack of knowledge that they were selling prohibited drugs was no defense.  Aim of the Act was to require every person dealing in drugs to ascertain at his peril whether what he sells is included w/i the Act!!
1. Chevigny:  this is a big penalty (5 yrs in jail) – when we see this, we tend to think stronger state of mind required than s/l
iii. US v. Dotterweich (US 1943): FFDCA, which outlawed shipping misbranded or adulterated products in interstate commerce, requires no mens rea at all with regard to whether those charged knew or should have known that shipment was mislabeled.  
1. Balance of hardships: Congress would rather prosecute actors who at least had the chance to inform themselves of such conditions (even if lacking mens rea) rather than throw the hazard on the innocent public
c. Strict liability may be appropriate for regulatory crimes, where the act itself is not evil & so no evil purpose need be required, but it is not appropriate for mala in se (bad in themselves) crimes like conversion.
i. Morissette v. US (US 1952): D converted spent air force shell casings (found on a  military target range) into scrap metal which he sold.  D argued that he had no intent to convert the casings unlawfully, since he believed them to be abandoned.
1. Felonious intent may not be presumed from the intentional doing of an act + the proscribed result alone ( need the mens rea!
2. Traditional theft-like crime (not a public welfare case): Conceptually, can’t be stealing if you think the property doesn’t belong to anyone!!
3. Where a statute is a codification of common law crime, mens rea is presumed, even if not included (few exceptions, e.g., felony-murder).
d. The more serious the crime, the more likely court will require mens rea
i. Staples v. US (US 1994): D was convicted b/c he didn’t register a rifle that had been modified to be capable of automatic fire (violated statute).  D claimed he didn’t know the rifle had been so modified.
1. Court says that some indication of Congressional intent (express or implied) is required to dispense with the common law mens rea requirement (otherwise, presumed)
2. Public policy: long history of protecting gun ownership in US, despite the apparent danger of such weapons.  No underlying wrong in possessing weapon (statute only applies to a small class of weapons)

3. As the penalty goes up, typically so does the required mens rea: 10 yrs. in jail seems like a high penalty for ignorant gun owners!!
a. Chevigny: As sentences for federal crimes go up, courts are refusing to impose S/L criminal liability.
ii. U.S. v. X-Citement Video (US 1994): D convicted of knowingly transporting, receiving, or distributing child pornography.
1. P had not proven that D knew the person depicted was a minor
2. Because it’s a serious crime, should assume requirement of scienter (knowledge) for each element of crime involving conduct that is otherwise innocent
e. Argument for a middle ground?

i. Regina v. City of Sault Ste. Marie (Canada 1978): argues for a new category of public welfare defenses: middle-ground between strict liability and full mens rea, in which mens rea need not be proved per se, but D can prove innocence by showing he took reasonable care (e.g., wasn’t negligent)
1. Rejects application of absolute liability to all public welfare offenses
a. No evidence that higher standard of care results from S/L
b. The administrative efficiency of dispatching with proof of mens rea is an insufficient justification in many cases
2. Though not a popular approach in the US, at least one court applied this approach to a stat rape case (allowing defense if D could prove that he could not reasonably have found out that girl was under 18)
3. Note: court still allows for strict liability offenses where intent is made absolutely clear in the statute
4. Canada later held that absolute liability is unconstitutional since its a violation of due process not to allow defense of reasonable care.
f. MPC provides that S/L should not be imposed when offense carries possibility of criminal conviction: where S/L is imposed, offense should be reduced to a violation punishable by a fine, forfeiture or other civil penalty.
5. Mistake of Law
a. General rule: Ignorance of the law is no defense (however, may be applicable in some specific situations)
i. NYPL § 15.20(2): mistake of law defense limited to situation where D’s mistaken belief is founded on an official statement of law, including:
1. Statute permitting conduct that is later invalidated

2. Official statement by state agent interpreting the law

3. Judicial decision holding that particular conduct not criminal

4. Note: advice of private counsel not a defense! (though it can be a mitigating factor at sentencing)
ii. Note: MPC has broader definition since it excuses mistake of law whenever it negatives requisite state of mind, like mistake of fact (also excuses it where D acts in reasonable reliance on an official statement of law).
b. Personal misinterpretation of statute is not a valid defense
i. People v. Marrero (NY 1987): D (federal prison guard)convicted of unlicensed possession of a pistol; thought he fell under statute’s exemption for peace officers
1. Court says he doesn’t fall under exception (only state officers!)

2. Making a reasonable personal determination about the criminal law which the court deems incorrect is not a valid defense.  
3. Rationale: slippery slope argument
a. Can’t impose your own interpretation of the law b/c too easy to finagle (What’s mistake is “reasonable”?)
b. Would encourage mistakes about the law, rather than encourage respect and adherence to the law
i. Critique (Kahan): refusal to excuse even reasonable mistakes discourages investments in legal knowledge by making it hazardous for a citizen to rely on her private understandings of the law
1. If maximization of legal knowledge really the objective, should impose negligence standard!
4. Dissent: draws distinction between acts malum in se and malum prohibitum.  Increased prevalence of the latter makes it illogical to always presume that that every man knows the law.  Here, D did not have the requisite mens rea as he acted innocently and in good faith.
a. Counter: could argue that Marrero not so innocent…trying to circumvent the law to find a loophole of sorts
ii. Note: D would have a defense if he received judicial declaration (official statement) of his right to possess a pistol: would reflect strong desire to comply w/law & since we don’t want D to be oppressed/entrapped by state.
1. Chevigny: might argue law was too vague?
c. Mistake as to collateral law (not regarding criminal statute itself) is valid defense
i. Blurs distinction between mistakes of law/fact!
1. E.g., person who believes that he owns certain property that he finds, when in fact, he doesn’t, cannot be convicted of larceny (Morissette)
2. If you are ignorant as to the norm, that is no defense

3. If you are ignorant as to the status of an object that is part of the crime, it is treated as mistake of fact (can always make it S/L!!)
ii. Regina v. Smith (UK 1974): Before leaving rented apt., D damaged wall panels & floor boards that he himself had installed in order to retrieve stereo wiring.  Convicted of violating Criminal Damage Act, which prohibited destruction or damage of property belonging to another.

1. Requisite state of mind must be found for attendant circumstance defined by criminal statute, which is “property belonging to another.”
2. D’s honest though mistaken belief that property was his own is a proper defense according to ordinary principles of mens rea. (note: law is actually that when you build fixtures that become a part of the structure, you can’t tear them out)

3. Rationale: criminal law doesn’t have any real interest in making people aware of norms incidental to or outside the criminal law.
d. Additional exception (to mistake of law doctrine): where the underlying law is incredibly complex (e.g., tax code) (similar to dissent in Marrero)
i. Cheek v. US (US 1991): D charged w/willfully failing to file a federal income tax return & willfully attempting to evade his income tax; argued that b/c he sincerely believed that tax laws were invalid, he had acted w/o willfulness required for conviction.
1. Only people who willfully violate the tax law can be prosecuted (Significance: “willfully,” as used in relation to complex tax laws, creates exception to general rule that mistake of law isn’t a defense)
a. Very technical and not really a general body of norms out there about paying taxes (e.g., as opposed to carrying a gun)

b. No direct damage to anyone else (arguably society?)

2. Court also holds that the mere belief that taxes were unconstitutional was no defense: belief implicitly reveals full knowledge of provisions at issue

a. Public policy: courts’ job to invalidate statutes…have to go through the proper process!!
3. Note: Mistake of law need not be objectively reasonable in order to be put before the jury (however, the more ridiculous the mistake, the less likely the jury will buy the defense)

4. Chevigny: There is also an alternative regulation in this case: can recoup unpaid taxes by administrative means; don’t have to be completely reliant on criminal law.
ii. Liparota v. US (US 1985): In order to be prosecuted under statute governing food stamp fraud, D had to know of the existence & meaning of the regulation his actions violated
1. Not enough to simply be aware of doing the actions.  
2. Distinction: food stamp program isn’t an inherently dangerous activity and the statute governing fraud is enormously complex 
3. Would otherwise criminalize a lot of otherwise innocent activity
iii. Ratzlaf v. US (US 1994): D Charged with structuring a payment to avoid reporting requirements. Goes around to banks and gets a bunch of cashier’s checks all under the reporting threshold.  Turns out it’s a crime to avoid the reporting requirement, which he didn’t know.

1. Court construed “willfully” to require proof that D knew that criminal statute banned structuring bank transactions (existence & meaning)
2. Again, court emphasized that there are many innocent examples of structuring and don’t want to criminalize otherwise innocent conduct

3. Counter: in this particular case, D was trying to avoid generating a bank report by paying off a large gambling debt to casino in one lump sum ( so clearly corrupt in its nature that knowledge shouldn’t be required? (note: Congress amended statute so that mistake of law no longer a defense)
e. Particularly dangerous activities: Court might be less willing to allow the defense
i. U.S. v. Int’l Minerals & Chemical Corp (US 1971): Statute made it a crime for a person to knowingly violate a regulation of the ICC regarding transportation of corrosive liquids.  D claimed it didn’t know about statute.

1. Court says that isn’t a defense: you have to knowingly transport…not know you’re violating a particular statute

2. Potential rationales (seems inconsistent with other cases in this section): inherently dangerous activity requires higher standard; corporate defendant treated differently (should know better?)

ii. Rationale also seems to run through the Balint and Dotterweich decisions
f. Reliance on court decision: even if later reversed, still a valid defense
i. U.S. v. Albertini: D entered military base to protest war & was convicted of trespassing federal property.  9th Cir. reversed conviction.  In reliance on the reversal, he again entered base.  Sup Ct later reversed the 9th Cir. & reinstated conviction.  State convicted D again based on subsequent entry.

1. When one relies on an official declaration that conduct is lawful, he may not be prosecuted if declaration is later overruled.

2. Significance: Illustrates the “official declaration” exception to rule that mistake of law is not a defense.  [Note: official declaration of a state isn’t binding against fed government].

ii. Note: Although D is entitled to rely on statement of gov’t rep. that his conduct is lawful (entrapment by estoppel), his reliance on incorrect advice of a non-gov’t attorney is only a mitigating factor considered at sentencing.
g. Chevigny’s Take: factors for determining when S/L applies/for setting state of mind (no single one of these is dispositive)
i. Scope of underlying wrong (e.g., burglary: encompasses risk that premises will be a dwelling).  
ii. Complexity of law / alternatives for enforcement
1. Is the law allegedly broken complex? (Cheek, Liparota)
2. Is there alternative regulation?  (Cheek).  
iii. Conduct implying a warning (e.g., statutory rape where you want to cast WIDE net of deterrence, and you are warned merely by being in the situation (Prince))
iv. Dangerous activities (e.g., Balint, Dotterweich & Int’l Minerals: activity itself mandates due care; S/L is more likely).  
v. Protection of a class (add particular protected class to an already criminal act: e.g., assault on a police officer is a felony)
vi. Difficulty of proof (e.g., proving Balint knew the drug was forbidden is difficult)
vii. Seriousness of penalty (e.g. Staples: should require intent for harsh penalties)
III. HOMICIDE

Summary

Murder: intentional killing

1. Traditional (1st degree vs. 2nd): premeditated/deliberate

a. MPC: eliminates that distinction

b. Some states set particular aggravating factors for 1st degree and all others 2nd degree (e.g., NY)

2. Reckless + depraved indifference

3. Felony-Murder

Voluntary Manslaughter: intentional killing mitigated in some way

1. Traditional: provocation

2. MPC: extreme emotional distress

Involuntary Manslaughter: unintentional killing

1. Reckless

2. Negligent (some states grade negligent homicide as lesser crime)

A. INTENTIONAL HOMICIDE

1. Generally

a. Common law distinctions
i. Murder = unlawful killing w/ “malice aforethought”
ii. Manslaughter = unlawful killing w/o malice aforethought)
b. Malice Aforethought: Does not really even approximate its literal meaning
i. Basically has come to represent any one of several different mental attitudes which are sufficient for murder conviction (varies by jurisdiction)
1. Strictly a term of art these days, and not often used anymore
2. Malice never implied intent only…implied at least recklessness!
ii. General Types of Mens Rea Covered:
1. Intent to Kill: Conduct, accompanied by intent to kill, that causes another’s death constitutes murder (unless there are mitigating circumstances, or murder is justifiable or excusable)
2. Intent to inflict serious bodily harm: Conduct coupled with intent to do serious bodily injury, but without intent to kill, and where it causes person’s death, still constitutes murder
3. Depraved indifference: Reckless conduct (exhibiting serious disregard for value of human life) that reasonable person would realize creates high degree of risk of death or serious bodily injury, and actually causes death, may constitute murder
c. Examples: States approach and grade homicide differently, though it has been a remarkably stable crime with mostly consistent approaches
i. NYPL Art. 125 – Homicide: conduct which causes the death of a person or 24+ week fetus under circumstances constituting 1st or 2nd degree murder, 1st or 2nd degree manslaughter, criminally negligent homicide, (self) abortion in 1st degree.
1. § 125.10: Criminally negligent homicide
2. § 125.15: 2nd degree manslaughter: recklessly causes death of another
3. § 125.20: 1st degree manslaughter
a. D causes death of someone (1) w/intent to cause serious physical injury; or (2) with intent to cause death of that person under influence of EED [B felony – 1-25 yrs.] 
4. § 125.25: 2nd degree murder

a. (1) D intentionally causes death of another, (2) D recklessly kills another under w/ depraved indifference (3) felony murder  
b. Aff. defense: D acted under EED (reduce to manslaughter)
5. § 125.27: 1st degree murder (2nd degree + special circumstances); e.g.:
a. D intentionally causes death of another and (1) victim was a police officer, correctional employee, or a witness to a crime whose testimony the death sought to suppress, or (2) at time of killing D in jail for life, (3) killed for $ from 3d pty, and others 
b. Aff. defense: that D acted under EED.
ii. MPC Article 210: removes malice aforethought & premeditation distinction
1. § 210.2 murder: criminal homicide committed purposely or knowingly, or recklessly under circumstances manifesting extreme indifference to human life (which is presumed in felony-murder).  
2. § 210.3 manslaughter: reckless criminal homicide or an intentional homicide committed under influence of “reasonable” EED.
iii. CA Penal Code: adopts a traditional malice/no malice view of homicide (KS 390-1)
iv. PA Statutes (see page KS 391-2)
2. Typical grading of murder: 1st vs. 2nd Degree
a. At common law, there was only one class of murder (punishable by death).  In order to reduce the punishment for less serious forms of homicide, most states began to grade the crime

b. First Degree Murder: intentional killing of another person with malice aforethought, that is “willful, deliberate, and premeditated” or falls within the scope of the felony-murder rule (usually heinous felonies)
i. Typically all other intentional murders fall under 2nd degree murder (hard to distinguish sometimes, and even where you can, even harder to distinguish between 2nd degree and voluntary manslaughter)
ii. Premeditation: D, having cool mind, but actually reflect on the act of killing
1. Commonwealth v. Carroll (PA 1963): D’s wife mentally ill (e.g.,  sadistically disciplines kids).  Couple had violent argument.  Later that night, D shot wife in back of head.  Convicted of 1st deg. murder.  D claimed act “irresistible impulse” & deserved only 2nd deg murder.
a. No specific time is too short to prove premeditation!!
b. The specific intent to kill (necessary for 1st degree murder) may be inferred from a D’s words, conduct or attendant circumstances (e.g., intentional use of a deadly weapon on a vital body part).
i. Evidence here supports finding of 1st degree murder!
ii. Remembering gun and picking it up = a deliberate act
iii. Rationale: For sake of society’s protection, supposed “irresistible impulse” and/or inability to control oneself cannot excuse or justify murder (or reduce degree)!!
1. Unless legitimate provocation—see III.A.3
iv. Note: psychiatrist’s testimony that act was reflexive given very little weight, in light of D’s own testimony that seemed to indicate the act was deliberate
2. State v. Guthrie (WV 1995): Co-worker poked fun at D & snapped him on the nose w/ dishtowel; D became enraged & stabbed co-worker in neck, killing him.  D convicted of 1st degree murder.
a. Need some evidence that D considered & weighed his decision in order for the state to establish premeditation & deliberation.
b.  Jury instruction equating premeditation/deliberation with a  “mere intent to kill” was erroneous
i. Blurred line between 1st/2nd degree!
c. There must be some period between formation of intent to kill & actual killing which shows that killing is by prior calculation & design (even if no set period)
d. Note: the depression / personality disorder is not an excuse for the murder, BUT might bear on premeditation element

i. If he flew into rage, there couldn’t be deliberation or reflection on the act

ii. Makes it plausible that he didn’t think about it first?
3. Chevigny’s Take: Carroll & Guthrie show split in American jurisdictions on the meaning of premeditation.  
a. Carroll largely erases distinction between 1st & 2nd degree murder; Guthrie shows difficulty in proving premeditation
iii. Issue: Is premeditation really a test for worst kinds of murder? (e.g. planned mercy killing v. rash, terrible crime)
1. People v. Anderson (CA 1968): D stabbed 10 year old daughter of live-in girlfriend 60 times, while girlfriend was away.
a. Court found evidence insufficient to support a 1st degree murder conviction ( Need evidence of deliberation!!
i. No evidence that D planned the killing
ii. Nothing in prior relationship between D & victim revealed motive for killing her
iii. Manner of killing suggested explosion of violence rather than premeditation
b. Counter: Might argue that after 1st stab, subsequent ones were planned but CA doesn’t see it that way
c. Chevigny’s Take: Proof turns out to be haphazard with respect of state of mind, and blameworthiness doesn’t seem to depend on reflection, in all cases

2. Pillsbury: Anderson suggests that unplanned killing may be more culpable than reflective one 
iv. NYPL § 125 AND MPC decided the linguistic morass was hopeless
1. Dispenses w/ premeditation & deliberation requirements for murder.  
2. At bottom, a murder is an intentional killing of another human being (threw out distinctions on basis that deliberation doesn’t pick out the most blameworthy crime)
3. Provocation
a. Theory: You’re not in full control of your actions b/c you’re so upset.  Can mitigate murder to voluntary manslaughter (homicide committed in “heat of passion”)
i. Provocation as partial excuse: Recognition of frailty of human nature (Maher) ( Chevigny seems to favor this theory.
ii. Provocation as partial justification: D is to some extent morally justified in making a punitive return against someone who intentionally causes him serious offense (Ashworth).  
1. Counter (Dressler): victim’s immoral conduct doesn’t make his life less worthy of protection!
iii. Problems with allowing provocation as mitigating factor
1. We want to reaffirm the norm that people should keep their tempers
2. Greater need for deterrence of potential manslaughter than potential premeditated murder, since former is more tempting
a. Counter: hard to deter heat of passion crimes!
3. Do reasonable people ever lose their cool enough to commit murder?
b. Common Law Limitation to Provocation Defense
i. Must rise to reasonable level: traditionally limited to extreme assault or battery on D; mutual combat; injury or serious abuse of D’s close relative; or sudden discovery of spouse’s adultery.  Words alone won’t count.
ii. Girouard v. State (MD 1991): D stabbed & killed his wife after argument in which wife ridiculed his sexual ability, said she didn’t love him & demanded divorce.  Said she had filed abuse charges against him w/ his commanding officer.  D stabbed wife w/ knife 19 times.  Convicted of 2nd degree murder.
1. Words alone don’t constitute adequate provocation to mitigate murder to manslaughter.  
2. Adequate provocation must be “calculated to inflame the passion of a reasonable man” & cause him to act from passion instead of reason
3. Public policy: domestic arguments often escalate into furious fights. Don’t want to encourage those who find the easiest way to end the argument is to kill the other person
c. Reasonable person standard to judge whether provocation sufficient
i. Maher v. People (MI 1862): D saw wife & Hunt go into woods an hour before he assaulted Hunt.  D followed, attacked Hunt (friend told D that his wife & Hunt had sex in woods day before).  Court rejected introduction of adultery evidence & D convicted of assault w/ intent to murder. (Issue: had death actually occurred, would the provocation be sufficient to mitigate (in which case it’d just be simple assault))
1. Provocation must be sufficient to overcome the control of a man of ordinary disposition: generate temporary excitement great enough to overcome reason (before reasonable cooling off period passes)

a. Court holds that the jury should have at least heard the evidence to judge the reasonableness of the provocation
b. Jury is in the best position to make such a call!
2. Dissent: To reduce a homicide to manslaughter, provocation must have taken place in D’s presence (can’t justify based on a suspicion!)
ii. Other perspectives on sexual infidelity/relations as basis of provocation
1. Many courts impose narrow interpretations of the doctrine: e.g., must witness actual intercourse & must be married!
2. Feminist critique: based on assumption that men’s violence against women is natural (male-dominated defense; women seldom kill their unfaithful partners)
3. Several recent trial judges have allowed provocation defense where man killed in response to unwelcome, nonviolent homosexual advance; but appellate courts have generally overruled these defenses
d. Cooling-off period: at common law, too long a lapse of time between the provocation & the killing rendered the provocation inadequate as a matter of law
i. U.S. v. Bordeaux (8th Cir 1992): D learned that guy had raped his mother 20 years earlier & killed him later that evening.  Evidence of prior argument, or continuing dispute, is insufficient to warrant a voluntary manslaughter instruction in the absence of “some sort of instant incitement.”
ii. Commonwealth v. Leclair (MA 1992): D suspected wife of having affair for several weeks & strangled her upon confirming suspicions.  Prior suspicions provided adequate cooling time, so court refused manslaughter instruction.
iii. People v. Berry (CA 1976): D waited in victim’s apartment for 20 hours before killing her.  D nevertheless entitled to vol. man. Instruction b/c jury could find that the passion resulted from a long-smoldering prior course of provocative conduct by victim (leaves question to jury)
1. Rationale: time would increase rather than cool the passion
iv. Note: Sometimes, court might also allow for subsequent acts that “rekindle” passion of a prior incident.
e. Model Penal Code Approach (“Extreme Emotional Disturbance”): expands conceptual pattern of provocation to include almost anything that would be provocative under certain circumstances (NYPL similar, but it’s an affirmative defense--meaning D has burden of proof; unlike under MPC).
i. Extreme Emotional Distress (EED): broader than common law “heat of passion” defense
1. Doesn’t require a “triggering event”

2. Need not be spontaneous ( can affect D’s mind for a substantial period of time before becoming manifest
3. Requires special mental infirmity, short of insanity but sufficient to render the accused less culpable for his actions
4. Two elements to NY Provocation Defense (NYPL § 125.25)
a. Step 1: Was act committed under influence of extreme emotional disturbance? (Subjective question)
b. Step 2: Was there a reasonable explanation or excuse for such EED? (Objective question)
i. Standard: “Reasonableness…is to be determined from the viewpoint of a person in the D’s situation under the circumstances as D believed them to be”
ii. People v. Casassa (NY 1980):  D dated neighbor; she rejected him & he was very disturbed; he attacked & killed her after breaking into her apt. & lying in wait.  D convicted of 2nd degree murder.
1. Court affirms conviction: EED is not reasonable: world is full of lovelorn guys rejected by girls, but they don’t usually kill the girl!! (His circumstances were very ordinary, his response wasn’t)

2. Note: NY is fairly tough in applying this standard as compared to some other states (Roughly 14 states have adopted MPC EED formula for reducing murder to manslaughter).
iii. “D’s situation as he believed it to be”: NOT totally subjective!  (p420-21)
1. People v. Walker (NY 1984): Standard for EED defense is reasonable person, not reasonable drug dealer.  We say reasonable person in “the defendant’s situation” – this can’t be used to allow criminal to create defense that he committed a crime b/c he’s your “average reasonable criminal.”
2. D’s situation: does not include idiosyncratic moral values (e.g. a “reasonable” political assassin)
a. Classic example where jury can take D’s situation into account: use of epithet “bastard” to illegitimately born person. 
b. Courts differ, but might account for: personal handicaps, extreme grief, age, gender, BWS, culture?
i. Going to have to argue this: one way to look at it is that this isn’t a full defense, just partial…seems fair to mitigate in certain situations (guilt/innocence vs. grading)
1. Counter: balance against the desire to have the same normative reaction to the same homicidal acts across the jurisdiction
ii. In the end, we’re really talking about blameworthiness
3. Note: not the easiest standard to reconcile!!  Objective, yet viewed from D’s circumstances?  (Chevigny: not impossible, but hard)
B. UNINTENTIONAL HOMICIDE

1. Generally (Involuntary Manslaughter & Negligent Homicide)
a. Involuntary Manslaughter: unintentional homicide committed without excuse, justification, or malice.  Involuntary manslaughter may result from the commission of a lawful act in a negligent manner, or from commission of unlawful act not a felony (misdemeanor-manslaughter rule)

i. Deceased’s contributory negligence is not a defense to manslaughter
b. MPC definition (manslaughter): homicide committed recklessly
i. Reckless: D consciously disregards a substantial & unjustifiable risk that his conduct will cause death.  
1. Nature & degree of risk are such that disregarding it is a gross deviation from ordinary standard of conduct.  
ii. “Negligent homicide”: lesser offense where D lacks awareness of the risk
c. Distinguishing between civil and criminal liability
i. Commonwealth v. Welansky (MA 1944): D (nightclub owner) convicted of involuntary manslaughter after hundreds of patrons died in a fire that broke out accidentally at club.  D wasn’t even there that night.  Club had only 1 main door, & the few emergency exits were either hard to find or locked so patrons couldn’t run out on their checks.
1. Invol. manslaughter: wanton/reckless conduct resulting in a homicide.  
a. A manslaughter conviction may be based on omissions as well as affirmative acts (here, D allowed conditions to exist that led to the fire and resulting deaths)
b. Failure to perform duty of care may constitute recklessness: D was under duty of care to protect safety of patrons.
2. Critique: Wanton & reckless implies conscious disregard of a substantial & unjustifiable risk.  Not clear that D was aware of it (though he attended club nightly while healthy).  
a. Court seems to have fudged difference between negligence & recklessness (treated knowing facts that would lead reasonable person to know danger equal to knowing the danger)
b. Here there is clear evidence of criminal neg. since D should have known of the risk, but less clear that he actually knew.
c. NO LONGER THE TEST: today, you must actually realize the risk ( law allows for lesser culpability on a negligent homicide charge (recognize that some homicides are pretty close to accidents)
ii. State v. Barnett (SC 1951): More than ordinary negligence is required for criminal liability: negligence must be culpable, gross, or reckless
1. D’s conduct must be incompatible w/proper regard for human life or must amount to indifference to consequences
2. Here, however, court holds that ordinary negligent handling of an inherently dangerous instrument (car) is equivalent to culpable negligence ( usually a separate statute for vehicular manslaughter
iii. Salmond (risk/reward calculus):  Some risks might not be negligent or reckless in light of the object for which they are taken (p. 430)
1. Two chief matters of consideration 
a. Magnitude of the risk to which other persons are exposed,
b. Importance of the object to be attained by the dangerous form of activity.  
2. The reasonableness of any conduct will depend upon the proportion between these two elements.  
a. To expose others to danger for a disproportionate object is unreasonable, whereas an equal risk for a better cause may lawfully be run w/o negligence.  
3. Example: RR companies could have avoided many accidents by reducing max speed of trains to ten miles, but this additional safety would be attained at too great a cost of public convenience 
2. Objective vs. Subjective Standards of Liability
a. Objective standard: determine liability based on external, general norms of proper and reasonable behavior (e.g., provocation/negligence)

i. Pillsbury: Appropriate to punish for neg. since failure to perceive risk is blameworthy where it can be traced to bad perception priorities (e.g.,  selfishness)
ii. Criticism (Glanville): Hard to see how justice requires mistakes to be punished (utilitarian rationales might justify, but not always)

1. Uilitarian theory might not make sense either: hard to deter an accident/mistake ( not clear more care could be taken (might want to make this a second inquiry before imposing liability?)

a. Hart: negligence standard problematic since you may punish Ds who are unable to meet reasonable standard
iii. MPC: defines negligence in terms of care that a reasonable person would take in the D’s situation – same phrase used with regard to provocation (some degree of individualization) 
b. Subjective standard: determine liability based on internal, individual characteristics of the actor, taking account of the varying temperaments, intellects and educations which make everyone so different (e.g.,, premeditation/deliberation)

c. Typically criminal negligence requires an objective standard of “gross” deviation in excess of ordinary negligence, but legislature free to create new standard
i. State v. Williams (WA 1971): Indian parents let their child die from infection in tooth.   Parents were ignorant of the medical circumstances.  Feared that by bringing child to doctor, they’d have kid taken away by state.  
1. Court says simple negligence can be a basis for criminal liability (if statute so states; at common law, required higher standard)
a. Sight & smell alerted parents to gangrenous condition of tooth, they were on notice as to seriousness of son’s illness early enough to prevent death. 
b. Nothing in US Constitution bars states form imposing criminal liability for ordinary negligence.
2. Objective standard: not enough that parents simply didn’t realize the danger ( They should have realized the danger!!!
3. Note: Shortly after, WA adopted criminal negligence standard instead of ordinary negligence (though parents probably could have been convicted even under amended statute: substantial and unjustifiable risk that represent gross deviation from standard of care)
3. Murder vs. Manslaughter: Grave Indifference
a. Law does recognize type of non-intentional murder which is a reckless killing, but is above the level of manslaughter: something about D’s behavior which shows state of mind is just as bad as if there was intent
i. Model Penal Code Approach:
1. MPC § 210.2(b) (murder): includes homicide “committed recklessly under circumstances manifesting extreme indifference to the value of human life” (which is presumed where death occurs in commission of certain felonies)

2. MPC § 210.3 (manslaughter) = ordinary reckless homicide or murder committed under influence of extreme emotional disturbance

ii. NYPL Approach:
1. NYPL §125.15 (2nd degree Manslaughter): reckless homicide
2. NYPL §125.20 (1st degree Manslaughter): includes homicide caused by intent to cause serious physical injury OR EED murder
3. NYPL §125.25 (2nd degree Murder): includes reckless homicide exhibiting grave indifference to human life
iii. Many jurisdictions treat intent to inflict grievous harm as sufficient to support a murder conviction whenever death results
b. Commonwealth v. Malone (PA 1946): D obtained gun & his friend obtained cartridge (teens).  D suggested that they play Russian poker & friend consented.  D put gun to friend’s head, & killed him on 3rd shot.  D convicted of 2nd degree murder 
i. The malice which is an essential element of murder isn’t necessarily a malevolence toward the deceased in particular (here, D & deceased were on friendly terms)
1. Malice can be “any evil design in general, the dictate of a wicked, depraved, & malignant heart.”  
2. Since D committed an act of gross recklessness in reckless & wanton disregard of the consequences, he exhibited malice.  Fact that there was no motive doesn’t exculpate D.
ii. Chevigny: “I don’t give a damn murder”: recklessness PLUS.  Reckless homicide where circumstances indicate D just didn’t care = murder.  
1. Even omission can qualify: e.g., man not feeding his child (State v. Williams).  
c. U.S. v. Fleming (4th Cir 1984): Drunken D drove 70-100 mph, in violation of posted speed limit, at times driving on wrong side of road to avoid traffic.  Lost control of car & hit another car head-on, killing the occupant.  Convicted of 2nd degree murder.
i. Court holds that 2nd degree murder doesn’t require an intent to kill.  
1. “Malice aforethought” may be satisfied by wanton conduct grossly deviating from a reasonable standard of care such that it may be inferred that the D was aware of a serious risk of death or serious bodily harm.  
2. D’s conduct went beyond drunk driving ( so reckless that accident was highly probable!! (markedly different in degree from most vehicular homicides)
ii. Note: If person is voluntarily intoxicated, and unaware of the risk, you are treated as “constructively aware” of the risk ( almost universally the approach.  The vast majority of American courts have held that egregiously dangerous driving can support murder conviction.
1. Prudential argument: If you made an exception for intoxication, there are just too many cases where violence happens when intoxicated and jury won’t be able to tell very well when there’s awareness or not
C. FELONY-MURDER RULE

1. Generally

a. Felony Murder: at common law, any homicide (even if unintentional or committed by an accomplice) committed while perpetrating or attempting to perpetrate a felony was murder.  Most jurisdictions have since limited applicability of the rule, somewhat.

i. Rationale: Mens rea of lesser crime may substitute for the mens rea of the greater crime where the underlying crime is dangerous (wrongdoer should be aware that things might turn out worse than expected?)
1. Deterrent purpose ( discourage the felony itself or at least certain conduct during felony (or encourage greater care during felony)
a. Counter: no empirical evidence to prove that deterrence works (even those who fear threatened sanction may still kill negligently or accidentally)
2. Criticism: At odds w/ rule imposing punishment according to actor’s blameworthiness/mens rea (e.g. Faulkner guilty of theft, not arson).  
a. Creates strict liability: all P has to prove is that death was caused by someone participating in the felony in the course of & in furtherance of the felony (NYPL §125.25(3)).  
b. Creates vicarious liability: D responsible for killing by co-felon; responsible for all consequences of felony dangerous to life
i. A few states impose liability for death of a co-participant, but NY (and most states) limit felony murder to death of a person other than one of the participants.
c. By converting accidental death into 1st degree murder, punishment is disproportionate to the wrong.  Elevates intent to commit felony to level of intent to kill.
ii. MPC approach: recommended eliminating the felony-murder rule; but said that killing committed in course of felony creates a rebuttable presumption that the required indifference & recklessness exist for malignant-heart murder
1. MPC hasn’t had much success causing states to abolish felony murder rule (except MI, to some extent NM &  MA)
2. NY & some other states limit rule to a list of specific felonies
b. Regina v. Serné (UK 1887): D deliberately set his house on fire while 6 people were sleeping in it to collect insurance on it.  2 of his sons died in the fire (one of whom he had taken out an insurance policy on).
i. Any act known to be dangerous to life & likely to cause death, done for the purpose of committing a felony & which causes death, is murder.  
1. D is as guilty as if he had stabbed his sons.  
2. Rationale: Where D deliberately sets fire to an inhabited building, he encompasses the risk that he will kill.
ii. Note: D also could have been charged for intentional murder or malignant heart murder.  Advantage of felony-murder: eases the burden of proof…only have to show that D was responsible for the underlying felony and caused death.
c. Death need not be foreseeable consequence of felony: only a direct causal result
i. People v. Stamp (CA 1969): Man committed burglary & forced victim to lie rigid; b/c victim had bad heart, he subsequently died of a heart attack as a result.
1. As long as the homicide is the direct causal result of the felony, the felony-murder rule applies whether or not the death was a natural or probable consequence of the felony.  
2. Note: Robber takes his victim as he finds him (special causation rule).
ii. Generally, D can’t be charged under felony-murder rule unless D’s (or co-felon’s) conduct caused the death.  
1. King v. Commonwealth (VA 1988): D (pilot) not guilty of felony murder for co-pilot’s death where plane carrying marijuana crashed, since crash was not made more likely by fact that plane’s cargo was contraband.
d. Misdemeanor manslaughter rule (recognized in CA & some other states; not by MPC): misdemeanor resulting in death can be basis for an involuntary manslaughter conviction
i. Does not require proof of recklessness or negligence as to the homicide
ii. Doctrine may be limited to misdemeanors that rise to level of criminal negligence or that are designed to protect human safety.
2. Limitations

a. The “Inherently Dangerous-Felony” Limitation: Only felonies which are inherently dangerous to human life can support the application of the felony murder rule.  
i. (CA Rule: Abstractly Inherently Dangerous Felony): People v. Phillips (CA 1966): D-chiropractor persuaded a child’s parents not to have her submit to operation for cancer, but to have her submit to his treatments instead.  She died as a result.  D convicted of 2nd degree murder based on felony murder rule (death occurred in course of grand theft medical fraud).
1. Grand theft not considered felony inherently dangerous to human life
2. Determining whether felony is inherently dangerous: court must look to elements of the felony in the abstract, not particular facts of this case.
3. Note: Could have charged with reckless homicide.  He knew risk and was indifferent to that risk by pretending he could help (and thereby keeping her away from real care)
a. If D really thought he could help might be criminal negligence

4. People v. Satchell (CA 1972): felony of possession of a concealed weapon by an ex-felon isn’t a “felony inherently dangerous to human life,” so D can’t be charged w/felony-murder.  (Have to consider ex-felons in the abstract, not the danger posed by this particular D).
ii. (RI Rule: Felony Judged Case-by-Case) People v. Stewart (RI Sup Ct 1995): D (mother) went on crack binge during which she neither fed nor cared for her baby, died as a result.  D convicted for 2nd degree felony-murder--wrongfully permitting child to be a habitual sufferer.
1. Court holds that whether a felony is inherently dangerous to human life must be determined in reference to the facts & circumstances of a particular case (different approach from Phillips).  
a. Jury: wrongfully permitting child to be a habitual sufferer was felony dangerous to human life in the circumstances of this case.
2. Note: D also could have been charged w/reckless homicide (i.e. manslaughter) or extreme indifference murder.  Fact that she was high on drugs doesn’t negate her recklessness.  Also, awareness of the risk can be inferred from fact that mother & child were present together.
iii. Compare the two approaches: treating felonies as inherently dangerous: (1) in the abstract, based upon way they’re stated in the law (CA approach); or (2) based on the way they’re carried out (RI approach)?  
1. Problem w/ RI approach: seems to elevate manslaughter to murder.  

a. Unlawful act that results in death ordinarily manslaughter; but b/c this particular unlawful act happens to be labeled a felony, then it’s considered murder.  

b. Also, almost anything can be dangerous to life if done in a sufficiently stupid way!
b. The Merger Doctrine: Application of felony-murder rule requires an underlying offense committed with an independent felonious purpose.  Where the felony is an integral part of the homicide (e.g., assault leading to death), it is said that the crime merges into the resulting homicide. 
i. People v. Smith (CA Sup Ct 1984): D-mother severely beat her 2 yr old daughter, & daughter died.  D convicted of child abuse & 2nd degree murder under felony murder rule.
1. Felony murder may not be applied where it is based upon a felony which is an integral part of the homicide (e.g., felonious assault). 
2. Child abuse is a variation on felonious assault & thus felony murder rule is inapplicable ( court reverses felony murder conviction
3. Rationale: Most homicides committed as a result of felonious assault.  Applying rule to these cases would essentially preclude jury from ever considering the issue of malice aforethought (central to murder).  
a. When you commit a crime where you’re aware of risk, but don’t intend death, that’s manslaughter
i. Allowing felony-murder here would totally wreck the grading of manslaughter! ( would turn every felonious assault resulting in death into murder
b. Felony murder is disfavored doctrine and should be given a narrow construction, anyway!
ii. People v. Hansen (CA 1994): D drove past drug dealer’s house, firing repeatedly into the building & killing a child inside.  Convicted of 2nd degree felony murder on basis of felony discharge of firearm at inhabited building.
1. Court refused to apply merger doctrine!
2. Ad-hoc approach: treat all inherently dangerous felonies as predicate for felony murder, so long as doing so wouldn’t elevate all felonious assaults to murder (Note: weakens the Smith case somewhat?)
iii. Note: States differ on what crimes will merge and which won’t
1.  In NY (unlike CA), burglary based on an intent to assault will support a felony-murder conviction, even though a similar assault in absence of entry into building will not support a felony-murder charge (Rationale: greater likelihood that assault will lead to homicide indoors?)
2. Chevigny: matter for the legislature to decide!
c. Killings Not “in Furtherance” of the Felony: doctrine addresses extent of vicarious liability stemming from felony murder rule.
i. Two Theories:
1. Agency Theory: liability limited to situations in which the felon or confederate does the killing in furtherance of the felonious undertaking (i.e., felon not responsible if police officer shoots someone during an ensuing shootout; or for death caused by a victim)
2. Proximate Cause Theory: felons liable for all deaths, no matter by whose hand, that are within the foreseeable risks of the commission of the felony

3. Note: Courts have traditionally favored agency theory, but recently an increasing # of states have adopted the proximate cause theory.  
a. E.g., People v. Hernandez (NY 1993): upheld felony murder conviction where a policeman was fatally shot by a fellow officer during gun battle w/armed robbers
ii. State v. Canola (NJ 1977): D was convicted of felony murder b/c one of his cohorts in the commission of an armed robbery was killed by a bullet fired by the owner of the store being robbed.
1. Court adopts agency theory of felony murder: Felony murder rule doesn’t render a felon liable for the death of his co-felon at the hands of the intended victim of the felony.

a. Rationale: policy of limiting the doctrine
2. Concurrence: Felony murder rule encompasses killings by 3rd parties if they are w/i the foreseeable risk of the commission of the felony (proximate cause theory); however, agrees with result in that co-felons should be an exception to the rule.
iii. No vicarious liability for co-felons where a homicide occurs outside of the scope of their common purpose
1. U.S. v. Heinlein (DC Cir. 1973): victim of group rape slapped one of the perpetrators who became enraged & killed her.  Other two perpetrators aren’t guilty of felony murder under agency theory since they can’t be held responsible for unanticipated actions of a felon not in furtherance of common purpose.
2. Note: Killing of 3rd parties, including police & bystanders, is ordinarily IS encompassed in the liability for felony murder b/c it’s part of the risk that was presented by the felony & b/c the felons can be viewed as causing the death, even if indirectly.
iv. US v. Martinez: Posner writes for court, holding that felons can be liable for the death of a co-felon.  Life of the co-felon not completely worthless.  Also, greater deterrent effect of encouraging felons not to use lethal weaponry (or committing dangerous felonies in general) by punishing for death of anyone! (Chevigny: most courts wouldn’t take this view)
D. CAUSATION

1. Generally

a. Where a particular result is an element of the crime (e.g., death, in homicide cases), must ask whether D’s action caused the result.

i. Threshold question: whether D’s act was “actual cause” of the victim’s injury
ii. Foreseeability is also Required:  but-for cause is necessary but not sufficient.  You also need foreseeability or there is NO Culpability (Broader than foreseeability under civil law?)
b. Independent of other elements:  causation is not enough to convict w/o the required accompanying Mens Rea!  If you’ve proven the elements of murder, you’ve proven causation.  But someone can be the cause of a homicide w/o having the requisite state of mind for a Crime (tort negligence).
c. Intervening Causes: If the intervening cause is merely someone else’s negligence, that is NOT enough to cut the causal chain!
i. Foreseeable, does not cut the causal chain:  D stabs victim and he dies due to malpractice:  No Defense!
ii. Unforeseeable, cuts the causal chain:  D stabs victim, and he dies when fire breaks out in hospital.  Here, D has not caused the death.  
1. Note: Not easily determined what exactly is foreseeable (e.g., If victim were a believer in a sect, and the healer says he won’t survive, and he dies of fright:  D probably not the cause)  
2. Application

a. Highly Extraordinary Result Standard
i. People v. Acosta (CA Ct of App, 4th Dist, 1991): Acosta drove stolen car w/extreme recklessness.  Police chasing him by car and helicopters – 2 helicopters collided, killing several people.  
1. D is an actual cause: but-for his fleeing police, helicopters would never have been in position for crash
2. Result WAS foreseeable (prox cause) ( not highly extraordinary: 
a. Deaths resulting from collision of helicopters during high-speed ground chase foreseeable (Death within Class of Risks)
i. Intervening negligence of pilots is NO DEFENSE.  That in a sense is foreseeable as well.
b. Note: Never a reported case of 2-helicopter collision, but court still says it was a possible consequence that reasonably might have been contemplated
3. Note: Court STILL reversed lower court b/c evidence of malice was insufficient to support conviction for murder (even if D caused)
a. Murder: even if cause, D didn’t intend to kill pilots
b. Not Reckless + Depraved Indifference Murder:  Recklessness + don’t care.  He was not aware of risk to helicopter pilots, so can’t be reckless in relation to the pilots.
c. Not Felony-Murder: In CA this can’t be charged as FM b/c the felony of car theft is Not inherently dangerous to human life in the abstract (though under the RI rule, since he drove so recklessly in committing felony, might be enough to charge)
b. D’s act need not be the exclusive cause:  If it is ONE of the causes and it was foreseeable, even if there are other causes, D is liable.
i. People v. Arzon (NY 1978): Fireman killed in a fire set by D, partly due to smoke from another fire that may or may not have also been set by D.  D argues he only set one of the 2 fires.
1. D’s conduct must be sufficiently direct cause of the death, and where D acts with depraved indifference, not necessary that ultimate harm be intended, merely foreseen.
2. Response of firefighters is foreseeable as result of arson, as is their exposure to life-threatening danger, including spread of fire.
ii. People v. Kibbe (NY 1974): Drunk man is robbed and left by highway half-naked w/o his glasses.  Gets hit by truck and dies (truck driven negligently).
1. D’s were but-for and proximate cause of the death.
a. But-for Cause: If he weren’t put in that position, he wouldn’t have had to flag down a truck, so Ds were the but-for cause.  
b. Foreseeability:  the man only had 2 choices:  die in the cold or flag a car.  Ds must have known this, so it was foreseeable.
2. Negligent driving is ordinarily foreseeable event; no superceding cause!!
3. Note: this is depraved indifference murder: leave someone w/o clothing in the middle of the winter (basically saying you don’t care if he dies).  Reckless with respect to death + exhibiting depraved indifference to human life.
c. D must be a sufficiently direct cause of death before there can be criminal liability (greater standard than mere tort liability)

i. Warner-Lambert: there was a factory explosion.  There were dangerous substances being used in the factory that were potentially explosive.  There was no evidence to indicate what set the substances off (though D had been warned in past to clean up substances)

1. Can’t be held liable merely for being a but-for cause

2. If you don’t know what the causal chain was, you can’t hold the D liable b/c you can’t be sure D foresaw

a. Weird argument?: If whole place blows up and you can’t figure it out, you’re no longer liable?  How does that make sense?

3. Court didn’t seem to want to make the company guarantors of the risk until the ambient dust was removed

4. Compare to People v. Deitsch: involved warehouse fire in which bales of material were stored in the building blocking the fire escape.  D controlled building and was aware of condition.  Found guilty.

d. Additional issues

i. Transferred intent:  if you try to kill someone but kill someone else, it’s still murder.  This is the law everywhere.
ii. Take the Victim as you Find Him:  you’re responsible for the harm you cause even if it’s not foreseeable in this case.
1. Stamp:  had frail heart, died of fright.  Felony-murder applies!  
a. Not foreseeable in a sense, but it WAS foreseeable that would cause SOME injury.  
b. If you are Actual Cause, you’re stuck w/ victim’s fragilities

2. Compare to Stewart: D stabbed victim, sending him to hospital, but victim died as a result of an unrelated operation on hernia.  D was a but-for cause of his being in the hospital, but the additional operation was totally unforeseeable such that it should count as an intervening cause.

3. If victim refuses treatment that would save his life due to religious reasons:  Not foreseeable, but neither are any of the typical frailty conditions.  It’s an intervening cause that victim brings on by his own will.  Tough call.  
E. DEATH PENALTY

1. Introduction & Theories

a. Deterrence:  If you don’t have a form of punishment severe enough, people might use self-help to punish.  
i. Counter: We often like to justify on this basis, but uncertain whether DP deters any more than life in prison.  
1. Statistical studies are hard b/c can’t eliminate all the variables.
b. Retribution:  Most plausible argument for DP.  “Righting the Balance”: Reinforces society’s sense that we live in a just world (though victim receives nothing from the DP).  If a person can’t control his impulses as the rest of us do, then that person should do something that says there will be a payback for it.  Replaces desire for vengeance.  
i. Counter:  other countries abolish DP w/o anarchy.  The punishment does not really “pay back” anyway.
ii. 2nd Counter (UNCERTAINTY): Innocents end up getting killed!  (But there’s a continued desire to return to it.  This form of justice is popular.)
1. Response (Van den Haag):  Innocent people die every day with statistical certainty through actions society allows (e.g., car crashes at a given speed limit). But society thinks it desirable to have anyway.  So if DP is just, then the fact that we make mistakes is not an answer.  DP is the price we pay for something we value. 
a. Counter-response:  many people benefit from cars or risky surgery, but retribution by DP is not instrumental in any other way.  State can compensate for wrongful prison time, but not for death.  And unlike cars, etc. there are alternatives! (e.g., life in prison).  Difference between purposeful taking of life (that ends up being innocent) and death with statistical certainty.
iii. Chevigny: Might be a few cases where death penalty just feels most justified? (e.g., mass murder like terrorism, or murder while already incarcerated for life)
2. Death Penalty Cases

a. Imposition of Death Penalty must not be arbitrary and capricious
i. At one point, range of possible death sentence situations was enormous & juries given no direction = results were pretty arbitrary (and racial discrimination?).  
1. Sources of discrimination and/or arbitrary results
a. Discretion of the prosecutor to ask for penalty
b. Juries can take into account any background factors that might mitigate (unlike guidelines, but “death is different”; requires individualized justice ( still, ends up leading to discrimination/arbitrary results?)

c. Impoverished people (correlated to race?) get significantly worse legal counsel, which makes a big difference in the proceeding

d. Jury is always free not to impose the death penalty
ii. Furman v. Georgia: SCOTUS held a Georgia capital punishment statute unconstitutional b/c it allowed imposition of the death penalty in capricious and arbitrary manner.  As administered, it violated 8th Amendment ban on cruel and unusual punishment.
1. Furman created some confusion on the penalty (majority of court didn’t out-rightly reject it!).  In response, states either created mandatory death sentences (later ruled unconstitutional), or created guidelines to limit discretionary application (like Gregg)
b. Death penalty NOT abstractly violative of Eight Amendment!!
i. Gregg v. Georgia (1976):  Upheld Death Penalty. (NY similar NYPL §125.27)
1. GA’s new DP scheme constitutionally permissible because not so uncertain as to be cruel and unusual. 
2. Court holds that the GA trial and sentencing pattern is constitutionally acceptable in light of adequate procedural protections
a. Penalty limited to six possible crimes (murder, kidnapping, rape, treason, armed robbery & hijacking)
i. Jury must also find one or more aggravating factors to impose the penalty (and can also find mitigating factors).  
ii. Aggravating circumstances must be specified: limits total discretion and gives guidance.
iii. Rationale: penalty can’t be excessive (normally no constitutional mandate of proportionality, but “death is different.” 
b. Bifurcation.  First determine liability, so jury not thinking about DP while convicting.  Only determining guilt and circumstances of guilt.  Aggravating and mitigating factors are taken into account in a separate proceeding.  
3. Note: court also says DP is highly ingrained in American conscience and psyche (35 states adopted the penalty at the time) ( militates against calling it cruel and unusual  (symbolic expression of societal “nerve.” Avoids anarchy and vigilantism)
c. Mandatory death sentences not allowed.  
i. No category of crimes that automatically gets the DP ( would violate the 8th Amendment (Woodson v. NC)
1. Inconsistent with contemporary standards of decency
2. Fail to give adequate guidance to jury
a. Jury must make a discretionary decision in each case
ii. Eighth amendment requires individualized assessment for a sentence of death
1. Further implication: mitigating factors must be allowed into consideration of the jury “in all but the rarest of kind of capital case” (Lockett v. Ohio); includes character, record & circumstances of offense
2. Inconsistent w/ federal sentencing guidelines, but “death is different”
a. Issue: Individualized attention is one of the reasons why there is a chance for discrimination, but arguably it helps D more than it hurts?  Unclear.
iii. Death sentence may not be disproportional to the wrong!
1. Coker v. Georgia: may not be imposed for rape ( Rule of thumb is that life must be taken to justify imposition  (maybe not for treason, though?).
2. Vicarious Liability:  Typically must “pull the trigger”
a. Enmund v. Florida (US 1982): court refused to allow the penalty for a getaway driver who waited while accomplices robbed and killed an elderly couple in their farmhouse.
b. Enough to display “reckless indifference to human life”
i. Tison v. AZ (US 1987): Sons freed father from jail, and father proceeded to murder family of four to steal car.
ii. Sons didn’t commit act, but still had requisite culpability
3. Negligence: Dicta by O’Connor in Tison suggests a felony murderer who pulled the trigger could get the penalty even if it was purely accidental (CA S. Ct. adopted that approach in one case)
d. Discriminatory evidence on imposition of death penalty must be shown in an individual case (general statistics don’t seem to be adequate basis for challenge)
i. McClesky v. Kemp:  D convicted of 2 counts of armed robbery and 1 of murder.  Fired 2 shots, 1 hit policeman in face.  Two Aggravating Circumstances:  1) Murder committed in the course of armed robbery.  2) Committed on peace officer engaged in performance of duty.  Given Death penalty, and challenged based on disparate racial impact
1. Baldus Study: after controlling for other factors, when the murder victim is white, the likelihood of D getting the DP is much higher!! When D is black, likelihood of getting DP is somewhat higher (not as pronounced).
a. Problem with study as evidence:  we don’t really know what the source of the disparate impact is.  D argues it’s the jury saying a white life is worth more than a black life.  But could also be quality of the defense attorney, social class issue, lingering discrimination in GA, no black people on  jury, etc.
b. Issue: main point is that disparate impact based on race of the victim (just not as compelling as showing the difference based on race of the perpetrator?).
2. Court holds that death penalty is not unconstitutional b/c of statistics demonstrating a tendency towards racial bias in its application.
a. There was NOT sufficient proof of discrimination. 
b. “Purposeful Discrimination” standard:  D would have had to show that GA was deliberately discriminating against black people (e.g., even discrimination in the jury selection process)
i. To prove an Equal Protection Clause violation, must prove victim of purposeful discrimination.  
1. Chevigny: Almost impossible
ii. D’s evidence of statistical tendencies does not prove the decision-makers in this case were biased.
c. Rationale (Slippery slope):  Holding that statistical evidence on bias in DP application makes it unconstitutional opens door to broad challenges to all aspects of criminal justice system, which would impose unacceptable costs thereon (where does it end?  Facial characteristics?  Height?)
i. Counter: Race is protected class & “death is different”
3. Compare to: Typical Disparate Impact Case: 
a. Inference of discrimination shifts burden to the defending party: state must explain WHY it happened.  
b. SCOTUS did not shift the burden here, as D had hoped.  D wanted the Court to analogize this case to Furman, which had discrimination in general application of DP, and to decide DP would have to go in GA unless discrimination abolished.  
4. Dissent: The risk of discrimination should be enough to give pause!
e. Postscript: Callins v. Collins:  Blackmun’s farewell.  Says DP will never be equitably administered so we need to get rid of it! 
i. Blackmun:  “Never again will I tinker with the machinery of death.”
1. Impossible to recognize the need for individual assessment with the need to avoid discriminatory imposition of the penalty
ii. Scalia: Blackmun draws the wrong conclusion!  Jurisprudence is just inconsistent and should be fixed!  But penalty is OK!
IV. SEX CRIMES
A. ACTUS REUS
1. General Definition and Statutes
a. Common law Rape (ungraded):  Sex with woman (not wife) by force and without consent
b. Essence of the crime = lack of consent (though at CL, unless lack of consent was due to incapacity (age or intoxication), force was required in addition)
i. Force = physical force (non-physical threats didn’t count)
1. Function of force requirement: PROOF that there was no consent.  
a. Requirement of force was mostly evidentiary ( Eventually it weakened and lack of consent became more important.  
b. Note: Physical force is no longer always required.
i. Some jurisdictions say any nonconsensual sex is at least some form of criminal act (often graded)
ii. Victim was also required to prove utmost resistance to show lack of consent.  
1. Most jurisdictions have abandoned this belief; recognition that many people respond differently (e.g., frozen in fright reaction)
iii. Some states require some form of resistance (e.g., ‘earnest’ / ‘reasonable’)
1. “Reasonable” resistance will vary with circumstances; might argue where there is “reasonable” fear, no resistance required
2. Anderson: resistance shouldn’t necessarily be required but women’s fear of repercussions wildly exaggerated
3. Note: even where not required, resistance is still probative!
c. NY Rape Statutes:
i. NYPL 130.35 (1st degree rape): forcible compulsion or lack of consent due to physical helplessness [25 years]
1. Forcible compulsion: physical force OR threat that induces fear of immediate death, physical injury, or fear of immediate kidnapping  
ii. Graded, so that consensual sex w/a minor is a lesser crime, among others (e.g., lack of consent due to intoxication)
1. NYPL 130.25 3rd degree rape: sex without consent (by reason other than incapacity to consent)
a. NYPL 130.05(2)(d) (lack of consent): Victim clearly expressed that she didn’t want to engage and reasonable person would have understood such expression (i.e., not a reasonable mistake)

i. Mistake part not an affirmative defense, but rather element of the crime ( P’s burden to prove!
ii. Seems like a compromise by the legislature

1. Supposed to reach the date rape cases where the 2 parties know one another (like fisher?)

b. Issue: requires BOTH an explicit refusal & failure to reasonably believe (Chevigny: should be one or the other)

i. Also doesn’t really address cases of non-physical coercion
d. Model Penal Code: 
i. MPC 213.1(1) (Rape): (1) he compels submission by force or serious threat (of death/serious bodily harm/etc.), or (2) impairs her power to consent by using (without her knowledge) drugs, etc., or (3) Female is unconscious, or (4) Female is less than 10 years old
1. Note: Presumed to be 2nd degree felony except where serious bodily harm inflicted, or the victim is a stranger
ii. MPC 213.1(3) (Gross sexual imposition): compels her submission by threat that “would prevent resistance by a woman of ordinary resolution.”
2. Issues
a. Lack of consent: reasonable fear:
i. State v. Rusk (MD 1981):  D talked for a bit to girl at bar and he asked for ride home.  D asked her to come up, but she didn’t want to.  He took keys out of her car, and she was scared and went up.  She was left alone in room for a few minutes, but didn’t leave (said she was too scared).  They had sex (he supposedly choked her) and she performed oral sex b/c she thought he would otherwise kill her. (Note: for appeal, take Pat’s story as true b/c jury convicted).
1. Considering all evidence including force applied to victim’s neck, the jury could rationally convict on 2nd degree rape.  Conviction affirmed. 
2. Lack of consent: established by proof of resistance OR by proof that the victim failed to resist b/c of a genuine AND reasonably grounded fear
a. Degree of fear necessary: “fear of death or serious bodily harm, or a fear so extreme as to preclude resistance, or a fear which would well nigh render mind incapable of continuing to resist, or a fear that so overpowers her that she does not dare resist.”  
b. Note: most (though not all) jurisdictions require that victim’s fear be reasonable (unreasonable mistaken belief not sufficient) 
3. Court notes that where persuasion ends and force begins is a factual matter for the jury to decide!
a. Court seems to believe that the taking of the keys and the light choking is enough to constitute threat of force.
ii. Failure to resist when it’s reasonable to do so (i.e., where there is no reasonable basis for apprehension), implies consent
1. People v. Warren (IL 1983): D (much bigger) struck up conversation with woman and carried her into woods where he performed several sexual acts.  D did absolutely nothing to resist (not even a word).
a. No need to resist where it would be futile or life threatening, or if overcome by superior strength or paralyzed by fear, but none of those factors present here.
b. Failure to resist when you can = implied consent ( must communicate lack of consent in some objective way.
b. Force: Actual physical compulsion is typically required
i. State v. Thompson (MT 1990): HS principal allegedly forced one of his students to submit to intercourse by threatening to prevent her from graduating.
1. Force carries its normal meaning: physical compulsion or threat of immediate bodily harm.  

2. Can’t stretch definition to include intimidation, fear or apprehension (even if the guy is a scumbag, must interpret statute as written)
ii. Commonwealth v. Mlinarich (PA 1985):  D threatened to send 14 year old girl back to juvenile detention unless she submitted to his sexual advances.  
1. Court reverses conviction b/c rape requires actual physical compulsion or violence or threat of physical compulsion or violence sufficient to prevent resistance by a person of reasonable resolution.  
2. Can’t expand definition of force to a wholly elastic and ambiguous standard that includes “any threat” or “by physical, moral, or intellectual means or by the exigencies of the circumstances”
a. Rationale: People make choices.  Tremendous downside to not choosing sex BUT want to give people as much sexual freedom and keep relations as open as possible.
3. Dissent:  “force” has more than one plain meaning.  So jury could find complainant was compelled to submit.  Also, submitting may be acting as a reasonable person.
c. Coercion and Duress: Some states include less than physical compulsion including: coercion, extortion, duress, or using position of authority
i. MPC 213.2(2) (Deviate sexual intercourse by imposition): any threat that would overcome resistance by woman of ordinary resistance [3rd deg felony]

ii. Questionable whether this is crime at all, but at the very least, seems like it should be graded differently, as MPC does.

iii. Courts almost never expand definition of force like this ( usually by statute!
1. CA statute § 261 (b): Substitutes DURESS:  “Direct or implied threat of force, violence, danger or retribution sufficient to coerce a reasonable person of ordinary susceptibilities to perform an act which otherwise would not have been performed.  Total circumstances, including age of the victim & relationship to the defendant, are factors to consider in appraising the existence of duress.”
iv. State v. Lovely (NH 1984): D hired drifter to work in his liquor store and took him into his home where they had sexual relationship.  Man tried to break it off, but D threatened to kick him out and fire him. Statute made it a felony to coerce submission to sexual penetration “by threatening to retaliate against the victim.”
1. Lovely’s conviction upheld: threat to get the man fired and to stop paying the man’s rent / evict = impermissible retaliation under statute.
a. Compare with narrow CA statute (§216 (a)(6)) definition of retaliation:  “threatening to kidnap or falsely imprison, or to inflict extreme pain, serious bodily injury, or death…” (p.319)
2. Is this the right result??  Should D be guilty?
a. General withdrawal of a Benefit: Many cases about being given a benefit in return for sexual intimacy, where benefit is then withdrawn after person doesn’t want the intimacy anymore.  
i. NOT RAPE (didn’t have a right to it in the first place, so why can’t someone threaten to take it away?)
ii. Compare: “If you don’t sleep with me, I’m throwing you out into the street in middle of winter  (even under common law, probably rape…threat of physical harm)
b. Threat of Losing Job:  Seems like a job is different?…sex is not a permissible condition of ordinary employment.  Such a threat is an illegitimate interference? (taking it away vs. offering it?)
i. Has to be an interference with victim’s rights ( substantial enough harm to be criminal coercion
e. ‘Eliminating’ Force Requirement: some courts, even outside of coercion, simply expand the definition of force (so as to make it meaningless?)
i. State in the Interest of M.T.S. (NJ 1992):  Victim Refused advances of D.  Even he says that she slapped him and said “how can you take advantage of me like that.”  (But he said that came as suprise).  Judge decides this corroborates a larger part of victim’s story.  (Note: must accept court’s finding that she did not consent)
1. The element of “physical force” in the crime of sexual assault is met simply by an act of nonconsensual penetration involving no more force than necessary to accomplish that result.
a. There was no coercion, frightening, threatening here: Force is in just unauthorized sexual assault
i. Under NJ law, victim doesn’t have to resist & needs not say anything for penetration to be unlawful; requiring force  would be inconsistent w/ legislative intent
b. Vastly different from CL: force = overwhelming the will of victim!  
2. Consent: where force not required, must only prove that consent is absent.  
a. Based on the trial court finding of non-consent, seems to suggest that non-consent may be found by verbal resistance or even just passivity, silence or ambivalence (i.e., anything other than affirmative permission by words or conduct).
ii. Issue (Grading): NJ Law: 2nd degree Sexual Assault: penetration without consent by use force or coercion (but no great bodily injury).
1. Chevigny’s take: Still seems like a grading problem.  Less severe than rape, but still serious crime?  If you’re going to loosen the definition that much, should you significantly alter the grading?
a. Rape w/ gun to the head very diff from case here.
b. Statute gets close to saying all non-consensual sex is rape.  
c. It is much worse if person is injured ( crimes should be graded to the culpability of the act.
d. Note: NJ coercion includes an “act which would not in itself substantially benefit the actor but which is calculated to substantially harm another person.”
2. MPC:  treats “gross sexual imposition” as less severe crime 
B. MENS REA

1. Generally
a. Intentional crime: Traditionally you intend to force yourself on the person
i. Mens rea seems to be everything from intent to negligence (unreasonable mistake)
ii. Force makes the intention to overcome victim’s will clear ( Proves state of mind; this is why it’s an element of the crime.
b. Issue: should reasonable mistake as to victim’s consent excuse defendant of culpability?
i. Today, most case law permits a mistake defense, but only when the D’s error as to consent is honest and reasonable.  
ii. Some states are joining MA and PA in option for Strict Liability on the issue.
2. Issues
a. Subjective belief that the victim has consented is no defense: most states wouldn’t follow the MA approach, though, and would allow the defense.
i. Commonwealth v. Sherry (MA 1982):  Nurse at party w/ 3 doctors.  She said she was brought to different house (resisted slightly, but just thought they were toying around).  In house, D’s undressed and each had sex w/ her.  Said she had asked them to stop and felt disgusted afterward.  Their story:  she consented or at least they thought she had consented.  She did not say “stop.”  
1. MA law (like CL): requires force + lack of consent
a. Where’s the force here? (Rusk type of threat not present)
b. Circumstantial force created by the situation?
i. Three men, one woman: strange town, can’t get away.  Might be reasonable fear even if she initially was ok b/c thought it was just extension of the party).
ii. Force shouldn’t be looked at from D’s perspective, should be looked at it from victim’s point of view
2. Subjective belief of consent is no defense! 
a. The assertion of a “no” at least raises inference than you are not acting reasonably ( Unless you’re sure, don’t continue!
i. Not the same as presumption of no consent (she still has to say no or make some showing like that); however, legislature could go as far as to require an actual “yes” if they wanted.
3. MA fairly uniquely treats this as a Strict Liability Crime (Almost the only state that does this):  whether D intended to overcome will or not isn’t important.  D is seriously intruding on another’s privacy (doesn’t seem like it in this case, but other cases suggest as much).
a. Rationale:  1) protect women from men who don’t listen; 2) duty to get consent to make situation crystal clear (if partner silent and don’t know her well, you must ask).
ii. Commonwealth v. Fischer (PA 1998): D and girl fooled around during the day (he said rough sex; she claimed kissing & fondling).  On second encounter, he says he stopped as soon as she didn’t consent & she says he held her down until she kneed him in the groin and then let her go.
1. When individual uses threats or force to have sex w/another w/o their consent, individual commits crime of rape.  
2. Traditional force cases: we don’t allow mistake of fact defense.
a. Here she claimed physical violence (and court bought it!!) so does not allow for a reasonable mistake defense. 
b. If non-physical force (falling under statute as coercion, etc.) was being asserted court suggests you can assert mistake defense: that you reasonably believed that there was consent
iii. Chevigny’s Take: Once you allow mere circumstances (Sherry) or penetration alone (MTS) to constitute act of force, you have to confront the possibility that there is a mistake of fact that D believed there was consent – must be a reasonable belief, but should allow the defense.  Where there’s force, might not be necessary
1. Note: argument to be made that where coercion is basis for liability, and such coercion is used to overcome initial resistance, can’t claim reasonable mistake of fact (you knew she resisted and is only consenting b/c of coercion)
b. Schulhoffer Model Statute:  Very complicated…no legislature has adopted it (see KS)
i. Would grade the different types of rape (and penalties) and by state of mind 
V. ANTICIPATORY CRIMES & JOINT RESPONSIBILITY
Summary

Attempt: with intent to commit crime, engage in conduct that tends to effect its commission (more than mere preparation)

1. CL: all but the last act

2. NY: dangerous proximity to accomplishing

3. MPC: culpability + substantial step
Aid/Abet: intend to aid someone else in commission of crime, and do so

1. look for ‘stake in the venture’

2. your aid need not be necessary for success of the crime

Conspiracy: agree with another to commit an unlawful act

1. key element is the plan 
2. Requires actual intent to join/further (may be inferred by ‘stake in the venture’ or other circumstances)
RICO: commit pattern of racketeering offenses through an enterprise
A. ANTICIPATORY CRIMES

1. Attempt: Generally
a. Attempt:  Specific Intent crime w/respect to the result.   You must MEAN for result to occur to be held guilty of attempt.
i. NYPL 110.00: with intent to commit a crime, person engages in conduct which tends to effect the commission of such a crime
1. Note: mistake of law or mistake of fact is no defense, if it would have been a crime had attendant circumstances been as believed (§110.10)
ii. MPC 5.01:  person is guilty of attempt to commit a crime if, acting w/ the kind of culpability otherwise required for commission of the crime, he…
1. Purposely engages in conduct which would constitute the crime if the attendant circs were as he believes them to be; or 
2. When causing a particular result is an element of the crime, does or omits to do anything w/ the purpose of causing or w/the belief that it will cause such result w/o further conduct on his part; or 
3. Purposely does or omits to do anything which, under the circs as he believes them to be, is an act or omission constituting a substantial step in a course of conduct planned to culminate in his commission of the crime. 
a. MPC 501(2) lists conduct that may be held substantial step (p 1061)
b. Penalty:  attempting crime typically has lesser penalty than the completed crime itself
i. Rationale: Where there isn’t any harm, our sense of the wrong is different (might even be irrational) from a social perspective (criticism: shouldn’t the penalty be based on the state of mind and not the fortuity of the result?)
ii. Specific crimes: might ALSO treat attempt the same as completed crime

1. Example: distribution OR possession of large amount of cocaine carries a penalty of life w/o possibility of parole

2. DETERRANT: Result so serious that we’ll penalize preparation the same

a. Raise “price” to the perpetrator: don’t even get close to committing
3. Issue: might not comport with sense of just desserts.

iii. MPC 5.05: grades attempt same as the crime (except 1st degree felony)
1. NYPL 110.05: typically grades one level below the crime
2. Attempt: Specific Intent Crime
a. Result Crime:  Attempting murder, attempting assault, must specifically intend the result (to kill or assault the person).  
i. Cannot ATTEMPT a result-oriented crime that does not require INTENT 
1. Conceptually: Cannot attempt reckless homicide (doesn’t make sense)
a. Linguistically, attempt = trying to achieve the result (e.g., kill); can’t attempt that which you don’t intend (i.e., reckless or negligent crimes)
2. Every reckless/negligent act could be dissolved into an attempt crime, in a sense.  Serious charges would be brought for acts that have no bad result (Undesirable/incomprehensible policy)
a. Example (Reckless driving): if you knowingly decide to take a risk (e.g., in a hurry), and you hit someone and kill them, that’s manslaughter.  Intentional act is getting in the car and driving.  But if you don’t hit anyone, is it attempted reckless homicide?  No!  It’s reckless driving! (could criminalize separately)
ii. Most courts seem to accept the idea of attempted voluntary manslaughter:  if provoked into attacking someone with murderous intent, but fail to do so, the provocation element should still be able to reduce attempted murder to attempted manslaughter.
iii. Where underlying act has attendant circumstances which may be S/L, structurally, courts could create an attempt crime if they choose.  
1. E.g., attempted stat. rape if intended sex but didn’t know girl is a minor.  
2. Can attempt assault on police officer even if plainclothes if attempt assault and don’t know s/he’s police officer.
b. Attempt requires mens rea of conscious intent (specific intent crime)

i. Smallwood v. State (MD 1996): HIV positive man was warned to engage only in safe sex, but ended up raping women w/o protection.  Convicted of assault w/ intent to murder (no one actually died).
1. Court says this is not attempted murder
a. Must have conscious purpose to do the result.  
i. Taking a substantial risk of fatally injuring rape victims is not enough to constitute attempted murder
ii. D didn’t want to kill women, just have sex w/ them
2. Intent to kill may be inferred (solely on D’s conduct), BUT must show that victim’s death would have been natural and probable result of D’s act.
a. Must look to the magnitude of the risk (e.g., compared to aiming gun at someone’s head)
b. Note: if not natural/probable consequence, might use additional evidence of the intent (e.g., Direct statements of intent by D, or active concealment from women of D’s condition & refusal to wear condoms), but those elements not present here.
3. Note: Legislature free to change these types of cases (i.e., make reckless endangerment a crime), but it’s NOT an attempt in traditional sense.
4. Hypo: Had victim in Smallwood actually died…
a. Manslaughter or maybe even depraved indifferent murder.
b. Felony-Murder?  Attempted F-M is generally rejected.  
i. Anti: Seems that every armed robbery poses big risk of death;  hard to draw the line (e.g., if victim suffers non-fatal heart attack is that attempted F-M?)
ii. Pro (e.g., AK): felon guilty of F-M if victim dies, so why not if the victim happens to live? (willing to allow mens rea of felony to substitute for mens rea of the murder… why different based on fortuitous result?)
ii. Specific intent required even when lesser mens rea enough for completed crime
1. People v. Kraft (IL 1985): D shot at house full of people, wounding several, but killing only one ( for murder it was sufficient for D to know that conduct carried high probability of killing someone; insufficient to establish attempted murder (required actual intent)

3. Distinguish from Mere Preparation: Two Tests
a. Dangerous Proximity Rule (NY): Attempt committed when an act is performed which is so physically close to the contemplated victim or scene of the crime that completion of the offense is very likely but for timely interference.
i. People v. Rizzo (NY 1927): Rizzo and other members of gang trying to rob a payroll person.  D’s drove around town looking for him, and ran into building, but were arrested by police.  Intended victim wasn’t there! 
1. Court holds that attempt requires “dangerous proximity to success.”  
a. Standard: crime so near to its accomplishment that in all reasonable probability, the crime would have been committed but for timely interference.
b. D intended to commit a crime, but his actions never brought him close to completing it b/c he never found, or came near, the payroll messenger he intended to rob.
2. Current NY Law (NYPL §110): charges attempt where D engages in conduct that “tends to effect commission” of the crime.
a. Ct of Apps: this made in no change in law, as stated in Rizzo.
b. Compare to MPC where focus is more on mens rea (Jackson)
b. Culpability + Substantial Step Test (MPC): An “attempt” requires that D acted w/ kind of culpability otherwise required for commission of target crime (criminal purpose) AND that he engaged in conduct constituting a substantial step toward commission of target crime.
i. United States v. Jackson (2nd Cir 1977): D’s arrive at bank to rob it, with all the necessary equipment in their car.  They find too many patrons there and decide to do it the next week.  D’s show up again, with cops waiting and were scared off by presence of cops.  They were arrested the second time.
1. MPC two-tiered test: (generally accepted though not in NY):  
a. D must have been acting w/kind of culpability otherwise required for the commission of the crime he is charged with attempting
b. Conduct constitutes a substantial step toward commission of the crime.  (i.e., strongly corroborative of firmness of the D’s intent)
2. Court concludes that on both occasions, Ds took substantial steps strongly corroborative of firmness of their criminal intent toward commission of crime of bank robbery.  Guilty on two counts of attempted bank robbery.
a. Chevigny’s take: seems to think this was 1 attempt total, not 2, because had they finished job on 14th, wouldn’t have tried again.
i. Counter:  both occasions good reason to Incapacitate Ds.  Also, Deterrence.  We should discourage people from trying again and again.  Danger is presented on each occasion, so treated as two attempts.
c. Renunciation Problem: allow space for D to say he doesn’t want to do the crime?
i. Note: At common law, D had to do “all but the last act”
1. Rationale: Really punishing intent, but the extent of the act speaks to the firmness of purpose.  Rule gives person an opportunity to change mind and walk away (though rule generally considered to have gone too far)
2. Unsatisfactory public policy: tells police they can’t get the perps for a fairly serious crime unless they get to the point of really risking very serious injury.  
a. Rizzo Court praises police for preventing the crime but still doesn’t convict.  Disincentive to the police!  
ii. Statutory Solution?  NYPL 40.10: Provides an affirmative defense where D manifests a voluntary and complete renunciation of the criminal purpose
1. Not enough to just postpone conduct or transfer conduct to another victim

2. Belief that you will be apprehended is not genuine renunciation either
4. Additional Issues on Preparation vs. Attempt
a. Undercover Agent Cases: Drug busts
i. United States v. Mandujano (5th Cir 1974): undercover agent goes to bar and talks to D, who asks agent if he wants to buy “stuff.”  Agent looking for ounce of heroin.  D called around looking for a source but couldn’t find anyone.  Finally had a lead, and agent gave D $650 cash, but didn’t pan out and D returned the money an hour later.  On these facts, D convicted of attempt to distribute heroin.
ii. United States v. Joyce (8th Cir 1982): D interested in buying 1 lb. of cocaine.  D went to STL and met with undercover agent.  Deal never happened b/c D wanted to see the cocaine before showing the money.  D left, with no apparent intention of ever returning, but was arrested by agents outside (after getting warrant, agents found D with $22k in case)
1. On these facts, D acquitted of attempting to buy cocaine
2. Substantial Step Test:  Act must be real proof of firmness!  
a. To just say someone did a substantial act in furtherance of the crime is NOT ENOUGH to make an attempt ( must really prove that D was about to do the thing!  
3. D merely engaged in preliminary discussions = preparation!
a. His intention to purchase was abandoned prior to taking a substantial step (never showed the money)
i. Counter: can you see that his abandonment was only out of suspicion/fear of getting caught?  
iii. Distinguish Joyce from Mandujano:  In Joyce, there’s only one transaction and we don’t know why he refused.  In Mandujano, clearer that D meant to do the crime (tried hard to complete transaction, but couldn’t find the dealer at the end of the day).
b. Solicitation as attempt (“Hit” men cases): solicitation generally not considered an attempt (though may be criminalized separately)
i. State v. Davis (MO 1928): D plotted with woman to have her husband killed to collect insurance.  Undercover cop posed as ex-con to carry out the plan.  D paid the cop $600 to do it.  Scheme was arranged and cop showed up at husband’s house, revealed his identity, and then went and arrested D.
1. Court holds that these acts were mere preparation ( no overt act!
2. Mere solicitation, unaccompanied by an act moving directly toward the commission of the intended crime, is not an overt act constituting an element of the crime of attempt.
a. Cop never intended to carry out the task!
b. Can’t be attempt in just employing him.

ii. United States v. Church (Ct. Milit. Rev. 1989): D wanted to kill his wife.  Hired hitman (who was undercover agent).  D gave agent partial payment, expense money, detailed info on the target.  D was shown a staged photo of wife’s “dead” body, paid the remainder of $.  Then arrested!
1. Court found that D’s acts constituted a “substantial step toward commission of the crime” = the requisite overt act representing more than just preparation

2. Court notes: There was nothing more D really could have done to effect what he believed would be wife’s murder (short of doing it himself).

iii. Note: Most states have solicitation statutes (making the act a crime itself, rather than looking at it as an attempt)

1. Argument against calling it attempt: not as bad b/c person clearly is reluctant (doesn’t want to commit the crime himself)…moral agent separates person from the crime (relieving responsibility?)

2. Argument for: Solicitation is dangerous in itself…indicative of criminal disposition.  Shouldn’t matter that person fortuitously solicited a cop rather than a criminal to do the act, either.

a. MPC 5.01(2)(g): treats solicitation as substantial step = attempt.
5. Other Anticipatory Crimes
a. Common law crimes: Burglarly and assault
i. Burglary: breaking and entering with intent to commit felony inside.
ii. Assault: unlawful attempt, coupled with present ability to commit violent injury on the person of another
b. Legislatures may also seek to criminalize acts that would not otherwise constitute attempts, but may be worthy of deterrence and prevention
i. Stalking:  very common.  Never know if specific intent to harm is there or not, but terrifying nonetheless.  Intent required here is the intent to put the person in fear.
1. Note: drawn in a way to avoid vagueness ( no legitimate purpose; knows or should know that conduct is likely to cause reasonable harm

a. Act intentionally with at least a criminally negligent state of mind so as to act in a way that would frighten another person

b. Chevigny’s take: Probably not too vague…right at the margin
ii. Loitering: avoids situations that might give rise to crime
iii. Reckless Endangerment in NYPL:  not a crime at common law, but statutes have created it ( anticipatory crime for reckless manslaughter and for depraved indifference murder (conceptually different than an attempt at the underlying crime, though…crime in and of itself!)
1. Reckless Endangerment in the 2nd Degree (NYPL 120.2):engage in conduct that recklessly creates risk of substantial injury to someone else (1st degree = with depraved indifference to human life)
a. Note: Smallwood might have been guilty of this but for the fact that MD didn’t have such a statute
2. Menacing in the 2nd degree: (NYPL 120.14):  intentionally placing another person in reasonable fear of physical injury (pointing a weapon at someone)
a. Less serious than reckless endangerment; class A misdemeanor.
6. Defense of Impossibility?
a. Legal Impossibility vs. Factual Impossibility: 
i. Legal impossibility: D believes act to be prohibited by law, but it really isn’t.  No crime to do that which is actually legal (not a crime if consummated)
1. Relates to the legal status of the attendant circumstances
2. Example: shoot a stuffed deer out of season, thinking it’s alive; bribing someone thinking they’re a juror when they’re really not; buying stolen goods when they’re not really stolen.
3. Sometimes a defense (BUT rejected by MPC and NYPL)
ii. Factual impossibility: D thinks it’s possible for him to commit the crime, but unbeknownst to him it is factually impossible, even if prohibited by 
1. Classic example: pickpocket attempts to steal from empty pocket
2. Additional Example: you fire at a bed thinking you’re going to murder the person laying there…turns out no one’s there.  
3. Never a defense! (AND rejected by MPC and NYPL, too)
b. Historically (still in some jurisdictions), legal impossibility was valid defense to attempt.
i. People v. Jaffe (NY 1906): D made offer to buy goods which he thought were stolen, but before purchase, the goods had been returned to their owner (so no longer considered stolen property).  D did not realize this and was charged with attempting to receive stolen property.
1. Court holds that D not guilty of crime of attempt
2. Case of legal impossibility: Particular belief cannot make something a crime which is not a crime in the absence of such belief
a. Element of the crime that D knows goods are actually stolen:  he couldn’t have been convicted of the actual crime, so how can he be convicted of an attempt (they weren’t stolen!)
b. Mere belief that goods were stolen not enough to establish statutory requirement of knowledge
3. NO LONGER GOOD LAW IN NY.
c. Several states (incl. NY) have eliminated any impossibility defense (follows MPC’s lead)
i. People v. Dlugash (NY 1977): D, victim & 1 other guy out drinking.  Go back to victim’s apartment where they fight and other guy shoots victim 3 times.  Around 5 minutes later, D shot victim again, 5 times in head.  Jury instructed on both intentional murder and attempted murder.
1. Murder: Court holds that murder inapplicable (Insufficient proof to show that victim was still alive at time of D’s shooting, and therefore, can’t prove that D caused the death)
2. Attempted Murder: CAN charge D with attempted murder. 
a. If person intends to commit a crime and takes action that tends to effect commission of that crime, he is guilty!!
b. Impossibility irrelevant if it’s a crime if circumstances were such as D believed them to be ( D just had to intend to kill the victim, thinking victim was alive (actually being alive is irrelevant)
i. Note: court says jury convicted for murder and so inherently must have believed D thought victim was alive
ii. State v. Smith (NJ 1993):  jail inmate spat on prison guard saying he’d give him AIDS.  Impossible to transmit this way, but convicted anyway b/c evidence of impossibility irrelevant so long as D himself believed that it was possible to infect that way and had intended to kill officer.
iii. MPC/NYPL approach wouldn’t necessarily rule out EVERY defense of impossibility in every circumstance
1. MPC 5.05(2): if result so unlikely from conduct, might reduce grade of crime or even dismiss altogether (under NYPL, might make similar analysis under the “tends to effect” language)
2. HYPO: Man goes to voodoo doc to put curse on someone to kill them.  Goes through the motions, but nothing happens.  Probably not attempted murder.
a. Unlike HIV (Smith), voodoo can’t kill in ANY circumstance
b. Attempt doesn’t JUST punish the state of mind…punishes attempt + actions that can and are close to committing the crime.
d. Federal courts vary in approach to impossibility, but still generally accept a defense of impossibility in some circumstances
i. Third Circuit: US v. Berrigan (1973): D convicted of sending letters from prison without the consent of the warden.  Unbeknownst to D, though, 1st  message had been intercepted and warden knew about the letters (but allowed it to continue).
1. Court holds that b/c warden knew, even if D wasn’t aware of such knowledge, it made the crime a legal impossibility and so no attempt!
ii. Fifth Circuit: US v. Oviedo (1976): D agreed to sell heroin to an agent at an agreed-upon time.  Showed up with something tested positive as, but wasn’t heroin.  D arrested and substance later proved to be uncontrolled substance
1. Court rejects the distinction between legal and factual impossibility
2. Court still holds that this isn’t an attempt b/c the objective acts of D did not amount to sufficient proof on their own of the necessary intent
a. Objective acts, independent of accompanying evidence of intent, must be consistent with a criminal enterprise.
B. JOINT RESPONSIBILITY: AIDING & ABETTING
1. Generally
a. Essence: You INTEND TO AID another in the commission of a crime and DO SO.
b. Accountability for the acts of others: Common Law Distinctions
i. Principal 1st Degree: absolute perpetrator of the act (e.g., held the weapon)
ii. Principal 2nd Degree: present, aiding & abetting in act (e.g., drove getaway)
iii. Accessory before the fact: absent at time of crime, but procured, counseled or commanded another to commit the crime (e.g., engineered the crime)
iv. Accessory after the fact: knowing crime to have been committed, receives, relieves, comforts or assists the actor (e.g., hid the fugitive)
c. Statutes have largely abolished the distinctions among these modes of criminal participation (though accessory after the fact still usually punished less heavily)
i. D no longer need be charged with a particular form of complicity
ii. Principal need no longer be convicted prior to conviction of accomplice (BUT a crime STILL needs to be proven!)
iii. Punishment: accomplices may be punished same as the principal

1. Guidelines do recognize a weaker participation in the crime

a. Posner: can punish just as much as a participating actor, but have discretion not to

d. NYPL Art 20.00: criminally liable for the crimes of another where, when acting with the required mental state for the commission of the crime, you solicit, request, command, importune or intentionally aid that person in commission of crime
i. Similar, but different Crimes: 
ii. Solicitation: NYPL Art 100:  You ask someone to commit a crime and if they say no, there’s no crime at common law b/c you didn’t aid the person and the person didn’t aid you.  But legislature can MAKE solicitation alone into anticipatory crime.  Further from the result than complicity or attempt.
iii. Facilitation: NYPL Art 115:  if you believe it probable that the thing you provide will be used for a crime, you are FACILITATING, not actually aiding and abetting.  Selling drug pipes probably = facilitation, though rarely prosecuted.  
e. Issue of Causation: hard to say that someone can cause another to commit the crime in most instances (based on our natural notions of free choice), so criminalization of accomplice liability premised on similar but distinct notion of complicity
2. Mens Rea: Act
a. Must actually intend for actions to assist or encourage the crime in order to be guilty of accomplice liability, (specific intent) (MPC view)
i. Hicks v. United States (US 1893): 3 men on horseback.  Two men ride up to each other, leaving D a few feet back.  Rowe kills Covard, then Rowe and D ride away together (inference that they’re in it together?).  Before Rowe shot, hicks said to Colvard: “take off your hat and die like a man.”  Hicks charged as accomplice.
1. Court here reverses the conviction: jury instruction was incorrect!!

a. Incorrect instruction: Trial judge told jury that if the words spoken by D were intentional, and they had the effect of encouraging the crime, then D was guilty
b. Rule: Words of encouragement must be made with intent to encourage the result!  (here, words were intended, but not necessarily as to the result)
2. INTENT to aid the crime and actually AIDING the crime are the essence of the accomplice relationship.  
a. If you aided accidentally, you did not aid and abet.  You must INTEND to aid and then DO SO.
ii. Prior Agreement: Alternately, Hicks could have still been guilty if he were there for the purpose of aiding, abetting or encouraging the crime, even if his participation didn’t end up being necessary
1. If there’s a conspiracy (plan crime in advance), but aid not required at the time in order to complete crime, you may still be charged as accomplice
a. Where you don’t actually participate/encourage, need the plan in advance for liability
b. Where you do participate, though, plan not necessary
2. Note: No proof of prior plan in Hicks.  D rode off with shooter after the killing, but D claimed it was in fear of his life and parted company ASAP.

b. “Stake in the venture”:
i. State v. Gladstone (WA 1980): undercover cop goes to D to buy pot.  D gives cop the name and address of a dealer.  Cop goes to dealer and actually buys.  D charged with aiding and abetting in unlawful sale of marijuana.
1. Not guilty: nexus between the accused and the party whom he is charged with aiding and abetting was missing!

2. Not aiding and abetting unless one “in some sort associates himself with the venture, that he participates in it as in something that he wishes to bring about” and make succeed.

a. Requires personal interest more than just “letting it happen”
b. Don’t need to know the principal in advance, but there needs to be some connection there, even if only at time of crime
i. No evidence of any communication between D and the dealer

ii. No evidence that D counseled, encouraged, hired, commanded, induced or procured dealer to sell pot to cop
3. Note: Seems like D assists cop in the purchase, but that’s not charged

a. Irrelevant that buyer is agent (doesn’t really intend to buy
b. Rationale for charging on aiding the sale: much more serious crime to sell than to buy.  Possession is a minor crime

c. Facilitation: separate crime that D might have been guilty of, but different from accomplice liability and not charged here

ii. Policy Concern:  Desire to encourage commerce.  If you supply a normal facility to someone, don’t have to check what use is going to be made of it.  
1. Where it’s an ordinary facility, purchaser will simply go to another place; doesn’t make sense to impose liability (wouldn’t deter)
a. General hesitancy to impose a legal duty on the merchant in a situation like that (like the motorist who generally doesn’t have duty to stop his car to assist a passerby)
b. Example: selling dress to a prostitute (merely supplying facility w/o caring or knowing what happens to it) does NOT make you an accomplice.
2. Rule weakens as the facility becomes more dangerous, particular to the task, or if crime is serious (Greater stake in the venture is imputed)
a. Example: help someone to find ‘hitman’ maybe enough for liability: greater moral culpability as crime becomes more serious

b. United States v. Fountain (7th Cir 1985): Inate took knife from D as he was walking past D’s cell and uses it to kill guard.  

i. If you directly supply a dangerous instrument for a violent crime in where crime is foreseeable, can be guilty of aiding/abetting (even if you didn’t necessarily know intended purpose for knife)

ii. D could say he didn’t care whether person killed or not, but can attribute KNOWLEDGE to him + serious crime.  
c. Some jurisdictions take a BROADER approach (e.g., CA): may find D guilty of any natural, probable & reasonably foreseeable offense committed by the person he aids and abets (even in absence of intent as to that result)
i. People v. Luparello (CA Ct of App 4th Dist, 1987): D wanted to locate former lover.  Thought Martin knew where she was.  D told buddies to get info out of Martin “at any cost.”  Interrogated him w/o success.  Went back next day, one guy got mad and killed Martin.  D not present.  D charged with murder under accomplice liability.
1. Rule: Responsible for ALL natural, probable & foreseeable results.
a. If you intend a particular set of circumstances and the circumstances make it foreseeable that this terrible result will transpire, you are said to have aided and abetted.  
b. Court’s point:  Luparello should have foreseen that having gotten a gang and told them to get info at any cost, likelihood that someone would kill Martin
c. Rationale: Effort to increase deterrent power of criminal law.  
i. This is not S/L ( Must be “reasonably foreseeable” or “natural and probable consequence” of the act (exact standard varies with jurisdiction)
ii. Very different from common law (had to foresee exactly the crime committed and participate in it with stake in venture)
2. Chevigny: D did not INTEND to aid in killing of Martin.  It’s really either negligent or reckless manslaughter, but CA court saying if you intended to aid in a crime and did aid, you’re liable as an accomplice for everything in the scope of the risk that happens in the course of the crime (so, murder) (Foreseeability, but no intent).
a. Was it even reasonably foreseeable?  (arguably not b/c he didn’t want him dead b/c wants information!)
b. Problem with proportionality: doesn’t comport with D’s state of mind! (D’s culpability varies with principal’s state of mind)
ii. Other courts limit the standard:
1. Roy v. United States (DC Ct. App 1995): Gov’t informant tried to buy handgun from D, who referred him to his associate.  Associate decided not to sell and held up informant at gunpoint, stealing $600.
a. Court refused to uphold conviction b/c armed robbery was not natural and probable consequence in the ordinary course of events
i. Court noted much harsher penalty for armed robbery over selling a handgun ( too much exposure for D
ii. Must limit liability to reasonably foreseeable range
d. MPC §2.06: Supports the view that actor must have purpose of promoting or facilitating the crime
i. Doesn’t mean that the precise means intended must be employed by the principal, but can only be liable for offenses “fairly envisioned in the purposes of the association.” ( not a wholly different crime!
e. NYPL 20.15:  each person guilty to degree compatible w/ state of mind.  
i. In NY, Luparello would be guilty of aiding and abetting a manslaughter. 
ii. Rule: If you think you’re aiding and abetting one thing and it causes something else, you’re guilty for aiding and abetting what you meant.
3. Mens Rea: Attendant Circumstances / Result
a. Circumstances: In cases of S/L crimes, courts generally hold that some awareness of circumstances required (i.e., know something more than principal) for accomplice
i. US v. Xavier (3rd Cir 1993): D convicted of aiding and abetting an ex-felon’s possession of a firearm, but state never proved D’s knowledge of the guy’s status as ex-felon.
1. Mere fact that the felon knowingly possess firearm is sufficient for felon to be found guilty, BUT to be guilty of aiding/abetting, not enough to supply firearm unless you know possessor is a felon (partly statutory)
2. Some knowledge that will put you into the crime is required; related to stake in venture idea – how can you have stake if you have no knowledge?

ii. Aiding and Abetting Statutory Rape:  extend S/L of the offense to the accomplice?  Matter of policy: want to try to increase deterrence or not?
1. MPC § 2.06(4):  Supports S/L for accomplice liability in S/L crime:  Need same state of mind as for the crime itself (which is no knowledge in case of S/L offense)
2. Policy seems to matter: Policy is not to discourage gun possession, but to discourage felons from possessing guns
a. Maybe guns are different: nothing wrong with underlying act?  (Note: statute in Xavier specifically indicates that some knowledge required)
b. Result: Conceptually possible to aid/abet non-intentional crimes: even where D (or principal) doesn’t intend the results, it is still possible to intend the act with awareness of the probable consequences (reckless) or where should have known the probable consequences (gross negligence) of aiding/abetting.
i. State v. McVay (RI 1926): Kelley ordered captain to fire up the boiler on a steamship, despite knowing something was wrong with it.  Charged as an accessory before the fact (other D’s were charged with manslaughter for gross negligence)
1. D, with full knowledge of possible danger, recklessly and willfully advised captain/engineer to take chance & negligently fire the engines
2. Encouraging act was intentional, even if result wasn’t!!
a. This is adequate basis for accomplice liability!

ii. People v. Russell (Ct. of App. NY 1998): Shootout in a housing project.  Accidentally kill a passer-by.  All are convicted of depraved indifference murder.
1. Court Affirms conviction:  They all did the same thing.  Each acted w/same recklessly depraved state of mind.  
a. Shared in the venture ( Jointly created the zone of danger!
2. You can aid another person in an extreme indifference murder if you participate together in the acts that in concert bring about the results (doesn’t really matter whose bullet hit the victim)

iii. People v. Abbott (drag racing case).  D’s (drivers) both convicted of negligent homicide.  Racer who didn’t hit the driver appealed.  
1. Without his participation, there wouldn’t have been an accident.  
2. They aided each other in criminally negligent act!  (acted with requisite culpability and helped other person to engage in the conduct)
a. Don’t need intent as to result where it’s a crime requiring criminal negligence…intended to aid in engaging in the race.
4. Actus Reus: Materiality of Aid Given
a. Don’t have to be essential to success of venture in order to be an aider/abettor
i. Wilcox v. Jeffrey (UK 1951): Hawkins (musician) committed crime of working in UK without work permit.  Knew or should have known he couldn’t do so.  D knew Hawkins didn’t have permission to play, so has same state of mind:  at least knowledge (probably intention).  D paid to go to club, attended concert, & wrote article about it.
1. Wilcox didn’t invite Hawkins, but did pay for ticket and went to concert and cheered (didn’t boo/hiss) – he wanted to write an article about it.

2. When you go to concert, you are aiding the performers, who wouldn’t play if there wasn’t an audience to pay them via purchasing tickets.

a. Counter: considering his popularity, wouldn’t someone else have taken his place & gone to concert?

b. Arguably Wilcox did more than merely attend—also wrote the article & profited (but how much does that really add?).

3. Note: Mistake of fact is a defense to accomplice liability – acting under supposition that you were legally able to play, that might be a defense to playing in Britain without a permit

ii. State ex re. Attorney General v. Tally, Judge (AL 1894): Judge finds out the Skeltons are pursuing a man that seduced his sister-in-law and sends a telegram telling the operator not to deliver a warning (from one of victim’s relatives) to Ross, the victim.  Operator never sent the warning, as requested, and Ross was killed.
1. Judge intended to aid and aided.  Doesn’t matter that murder might have been successful w/o telegram (aid doesn’t need to be a but-for cause of the commission of the crime)

2. Hypo: Telegraph operator’s culpability ( if he doesn’t intend that Ross be killed, but he knows he could be and doesn’t care, he could be guilty of reckless homicide.

a. Lesser degree of liability: doesn’t intend death, but foresees it

b. Note: Under Luparello, he could be guilty of murder – he assisted in commission of crime but should have foreseen – suggests something funny about Luparello formulation.

b. Attempted complicity: might not need to have any effect on success at all

i. MPC 2.06(3): liability even if just “attempt to aid”
ii. MPC 2.06(3)(a)(i) / 5.02(2): solicitation is basis for liability, and is established even if actor fails to communicate with person he solicits to commit the crime
iii. Chevigny’s take: you should actually have to provide some actual aid! (maybe not but-for cause, but something).  Otherwise, how are you aiding and abetting??  States differ, though, & it's possible if courts want to increase deterrence.  
5. Derivative Liability
a. Derivative Liability: in order to be guilty of aiding and abetting, there must be proof that a crime was actually committed.

i. “Must be a guilty principal before there can be an aider or abettor”

ii. However, generally true that acquittal of principal doesn’t mean that the accomplice can’t be tried/convicted

1. Theory is purely procedural: there isn’t any res judicata effect with respect to jury verdicts for co-defendants.  Each jury decides case independently, so acquittal of principal doesn’t constitute offense to trial of an accomplice.

iii. Derivative does not equal vicarious!  The aider/abettor must have the requisite culpability and intentional conduct.

iv. MPC 2.06(3)(ii): treats attempt to aid/abet as sufficient for complicity liability (though this is not the traditional, or currently most common, approach)
1. NYPL 20.00: seems to take the traditional approach

b. No defense to aiding and abetting for principal to have a defense (culpable, but unconvictable based some policy-based status exemption, e.g., immunity)
c. In cases where 2 parties are essential to commission of crime, and one is sort of the victim, the co-participant/victim cannot be treated as an aider/abettor.

i. Example: Commercial crimes – purchaser not aider/abettor of sale of narcotics.  
1. Couldn’t have a sale if you didn’t have a purchase, so purchaser’s act is incidental and essential to commission of crime.

ii. Example: Victim in statutory rape case, even though misleading about her age, is not an aider/abettor.  Goes against policy protecting minors
d. Unsettled whether person who encouraged/requested crime be committed can be guilty of a graver offense than was committed by the principal

i. Hypo: Othello ( Iago brings about death of Desdemona and using Othello as his instrument – we may conceive of this as a deliberate murder by Iago

1. Under NYPL: possible that Othello might be convicted only of manslaughter
a. Under EED, if that extreme emotional disturbance is reasonable under the circumstances (Iago lied about unfaithfulness of Desdemona)

i. Counter: maybe it shouldn’t be – maybe common law is right that provocation has to be in front of your face
ii. Hypo: D hands actor gun telling actor it’s not loaded and to fire it to scare someone else.  D knows gun is actually loaded.  Actor would be convicted of reckless homicide (manslaughter), but could D be charged with murder?

1. Rationale: in a sense, actor is innocent (not completely?) agent of D.  Why should actor’s partial innocence act as defense to D’s culpable mens rea?
B. CONSPIRACY & RELATED OFFENSES

1. Generally
a. Essence of the crime: 2 or more people agree to engage in unlawful act or in lawful act in an unlawful manner (Crime doesn’t even need to be attempted or committed)

i. NYPL 105.00: Conspiracy (6th Deg.) = with intent that conduct constituting a crime be performed, agrees with 1 or more persons to engage in or cause crime to be committed. (NY also requires overt act--NYPL 105.20)
ii. If two people conspire, but one is incapable by reason of status or unawareness of criminality, MPC/NYPL still hold other liable for conspiracy 

1. NYPL 105.30 inability to prosecute co-conspirator (legal incapacity or exemption) not a defense, nor that other co-conspirator is unaware of criminal nature of the conspiracy or object crime.

2. Rationale: plan itself is dangerous: capable one is still doing the planning and has the necessary mens rea
3. Chevigny’s take: still seems to support more traditional view of conspiracy in which at least 2 conspirators have a guilty mind for there to be an agreement 

iii. Penalty: most states, like MPC, proscribe a maximum sentence equal to the object crime (avoid perverse result where prior agreement to act (conspiracy) leads to harsher sentence than just committing the crime alone)

iv. Policy: Conspiracy serves two different functions
1. Inchoate crime: complements provisions dealing with attempt and solicitation in reaching preparatory conduct before it matures into substantive offense
2. Means of striking against the special dangers incident to group activity, facilitating prosecution of the group and yielding basis for added penalty
b. Collateral Effects: Conspiracy carries its own penalty as a substantive offense, but also has collateral effects on rules of procedure, evidence, etc..
i. Substantive: Generally, all are responsible for the acts of others in furtherance of the objects of the conspiracy (Law perceives those involved as partners)
1. Provides some form of vicarious liability (similar to accomplice liability)

a. Most states require the same proof (see MPC 2.06(3)) as they do for accomplice liability (i.e., conspiracy doesn’t really add anything)
2. Federal law (Pinkerton): Significantly expands scope of accomplice liability

a. Liable for any completed crimes in furtherance of the conspiracy committed by conspirators, even if not specifically intended!
ii. Evidentiary: Exception to the hearsay evidence rule
1. When one speaks, speaks for all – all liable for statements of others
iii. Rationale: person authorized his agent to speak/act to some joint end, and so will be held accountable for the statements or actions of his agent, in his presence or not
c. Exception to the hearsay evidence rule (for conspiracies): applicable ONLY where the statements are made in furtherance of the ongoing objectives of the conspiracy
i. Krulewitch v. United States (US 1949): D and another woman allegedly conspired to persuade another woman to travel interstate (NY/FL) for purpose of prostitution.  After D was arrested, the prostitute told prosecutor of alleged conversation with woman defendant after she returned to NY which involved suggestion not to implicate D.
1. Court holds that a conspirator’s statements against a co-conspirator may not be admitted into evidence where the statements were not made in furtherance of the crime (refuse to extend the exception)
a. Conversation took place too long after the crime was completed

b. Shouldn’t expand the hearsay evidence rule to a supposed ongoing cover-up (would totally vitiate the hearsay evidence rule in conspiracy cases)

ii. Creates a fear of bootstrapping/circularity: can prove the conspiracy through the admission of the evidence, which requires a conspiracy to be admissible

1. Bourjaily v. United States: evidence admissible so long as D was proved by preponderance of evidence to be involved in a conspiracy (though statement itself may weigh in on that determination)

d. Conspiracy typically considered an ongoing offense: continues until its objectives have either been achieved or abandoned

i. Implication: statute of limitations doesn’t run until conspiracy terminated (as opposed to the time of the criminal offense) ( open to prosecution longer.

1. Consistent with Krulewitch, courts typically refuse to infer an implicit agreement to cover up the crime is a part of the conspiracy (without specific evidence of such an agreement)

ii. Abandonment: happens when no conspirator is engaging in any act in furtherance of the conspiracy for period equal to statute of limitations

1. Renunciation: Individual abandonment to get out of the consiracy: 
a. Courts require affirmative act demonstrating intent to withdraw
b. Some courts require further step of actually acting to thwart the success of the conspiracy.

e. Accomplice Liability: Under federal law, crimes committed in the course of and in the furtherance of the conspiracy can be charged as separate crimes against all the co-conspirators, even if not specifically intended
i. Pinkerton v. United States (US 1946): 2 brothers, manufactured illegal liquor: and conspired to violate IRS code by not paying taxes on their liquor.  Unclear whether D participated directly in the substantive offense, though they were committed by brother in furtherance of the agreement.
1. Once one actor conspires with another, he becomes responsible for all the acts done in furtherance of the conspiracy (even w/o specific intent)
a. Here, no evidence that D withdrew from the conspiracy

b. The intent required for the substantive office is established by intent to join the conspiracy

c. Partnership Theory: “so long as the partnership in crime continues the partners act for each other in carrying it forward. It is settled that ‘an overt act of one partner may be the act of all without any new agreement specifically directed to that act.’”
2. Issue: Rule implies a state of mind vicariously (usually only culpable for the acts about which you have the requisite state of mind, but legislature has decided that when it comes to conspiracy, foreseeability is enough to establish the requisite state of mind).

ii. United States v. Alvarez (11th Cir 1985): Something went wrong during a drug deal and it turned into a shootout.  Non-shooters charged with murder of agent.
1. If you conduct a large drug deal, and you expect that people will be armed, it’s foreseeable that there might be a shooting if something goes wrong during the deal
2. Therefore, it is reasonable that all the co-conspirators (even those not participating in the shootout) in the drug crime can be liable for the foreseeable murder charge
iii. State v. Bridges (NJ 1993): court holds that co-conspirator may be liable for all of the substantive acts of co-conspirators, even if not within the scope of the conspiracy, but only so long as they are “reasonably foreseeable as the natural and probable consequences of the conspiracy.”

iv. Implication/Summary:

1. In states that follow “Luparello” conception of accomplice liability (i.e., responsible for all foreseeable circumstances), “Pinkerton” conspiracy liability and accomplice liability are essentially the same

2. In jurisdictions that retain traditional view of  accomplice liability (i.e., D must intend to promote/facilitate specific offense for which prosecution seeks to hold him accountable), Pinkerton is considerable expansion of liability that co-conspirator would face under normal rules of accomplice liability
f. Majority of states REFUSE to follow the Pinkerton rule: 
i. Most states require specific intent to commit the object crime to be held guilty for the object crime (i.e., to be convicted of the substantive offense, must commit it yourself or meet the stricter requirements for accomplice liability)
ii. People v. Mcgee (NY 1979): Rejecting Pinkerton, holding that D must actively participate in the substantive crime in order to establish criminal liability for the substantive crime.

1. “It is repugnant to our system of jurisprudence, where guilt is generally personal to the defendant…to impose punishment, not for the socially harmful agreement to which the defendant is a party, but for substantive offenses in which he did not participate”
2. Actus Reus
a. Actus reus for conspiracy is the plan/agreement (though hard to prove b/c it is usually a verbal construct, not an act) 
i. Some statutes additionally require an overt act 

1. Satisfied by acts that would be considered equivocal or merely preparatory under law of attempts
2. Note: Overt act not the actus reus, it’s an element of proof that most jurisdictions require to convince the jury of the existence of the plan.
b. May not need a express agreement: can imply tacit agreement from parallel action that is unexpected or not typical of normal, individualistic behavior

i. Interstate Circuit v US (US 1939): Agreement between 2 movie theater chains and 8 distributors to fix prices.  Letter sent by one of the theater chain owners to all 8 of the distributors.  All distributors named in the letter ( infers knowledge of one another’s actions…shows that everyone knew about the price fixing.
1. The agreement need not be explicit, nor must action by the conspirators be simultaneous.

2. Court infers the agreement here: Each knew that the others were participating (from the letter to all of them)
a. Letter invited concerted action

b. Actual subsequent conduct (contrary to the individual interests of the actors) creates an inference that there was a plan
i. Since they were all competitors, it was only profitable deal if they all agreed to do it. 
c. Note: If all had independent reasons to act, then the implication of agreement might be missing.
ii. “Coleridge Instruction”: although common design is the root of the charge of conspiracy, it is not necessary to prove that two parties came together and actually agreed in terms to have this common design.  Concurrence of acts in pursuit of common goal is enough to prove conspiracy

1. Glanville Williams: concurrence of acts only evidence of conspiracy…wouldn’t be enough if it were mere happenstance.
c. Sufficiency of proof: Proving the plan
i. United States v. Garcia (9th Cir 1998): case involved exchange of insults by rival gang members which escalated to shooting.  D charged with conspiracy to commit aggravated assault.  Issue: can common gang membership + parallel action (insults, drawing weapons) prove conspiratorial agreement?

1. The inference of conspiracy isn’t supported sufficiently, so without actual proof of an agreement, it can’t be implied

2. Inference of agreement only permissible when the nature of the acts would logically require coordination and planning

3. Allowing guilt here would “smack of guilt by association”

a. No evidence to establish plan to incite violence or any prearrangement in that regard

b. General practice of supporting one another in a fight does not constitute type of illegal objective for conspiracy charge
ii. United States v. Alvarez (5th Cir. 1981): Conspiracy to import marijuana; issue is whether D was a part of it.  D had been driving 2 co-conspirators (1 was undercover DEA) to airport.  Was asked if he was going to be at the unloading cite, he nodded his head (he later helped unload)
1. Need not prove that D had knowledge of all the details of the conspiracy, only that D had knowledge of essentials (general shape)
a. Has to know the essence of the plan, but not the technicalities. 
b. Here, D only has to know there will be an importation, and maybe a vague sketch of how. 

2. Court holds that there is sufficient evidence to show that Alvarez agreed to participate in the conspiracy
a. D agreed to be at unloading dock (might infer prior agreement to assist in unloading)
b. D’s nod might imply desire to assuage jittery accomplices
c. Hard to believe D wouldn’t know anything of the plan (unlikely co-conspirators would have risked using someone who doesn’t know what’s going on to pick up the drugs coming into the country)

3. Chevigny’s take: somewhat of a stretch for conspiracy law (doesn’t seem like there’s any proof of intent to participate in the conspiracy)

iii. United States v. Freeman (5th Cir 1981): large shrimping boat leaves port with crew of four, including D (cook), and is diverted off original course to Nicaragua where another crew loads 20 tons of pot on board.  Ship intercepted by coast guard on way back to US.
1. Court upheld conviction of all four crew members ( Being on a ship with 41,000 pounds of pot is more than “mere presence” or “mere association” (Length of voyage (10 days) + amount of pot ( makes it indisputable that D knew about the marijuana)

2. Counter: There wasn’t really enough evidence to impute an intent to conspire to the crew members

a. They are crew members, they are supposed to do what they’ve been told, especially given the circumstances

i. This is a specific intent crime – you have to have a real intent that the crime be committed

ii. Each conspirator needs to have a stake in the venture 

b. Following orders are not actions contrary to their individual interest in the absence of the conspiracy – they would have followed orders anyway
3. Mens Rea
a. Conspiracy requires actual intent to join/further conspiracy!  Idle belief that crime is going to be committed, and even supplying a facility under circumstances where you don’t care if crime is committed, probably not be enough (like accomplice liability)
b. Proof  of conspiracy by providing goods/services requires both knowledge of crime and intent to further the crime
i. People v. Lauria (CA 1967): D ran an answering service, prostitutes made use of the service.  D was aware that prostitutes were using his service
1. Court holds that D is not participating in a conspiracy b/c doesn’t have the requisite state of mind.  
2. Even if aware of crime, D did not show requisite intent by having stake in the venture or by the aggravating nature of the crime itself.
a. D isn’t benefiting from the crime in any special way

b. Though, maybe D benefiting from their using his service (would have 2 less customers without)??
3. Aggravating Nature: if crime is extremely serious, might assume person couldn’t possibly have supplied item without intending crime be committed (when crime not serious, might believe that D just didn’t care whether it happened or not)

a. Prostitution only a minor crime and this is more like the provision of a normal service = ambivalent.

b. US v. Falcone: D provided yeast, sugar, cans to moonshining operator 

i. Does NOT indicate that D was intentionally participating in a plan to commit moonshining

ii. Policy favors free commerce: All articles of commerce may be put to illegal ends (no burden on merchants where the goods are ordinary/routine)

c. Direct Sales v. US: drug supplier provided morphine to physician; must have known that Dr. was using drug inappropriately b/c the volume was much higher than any normal use.  Supplied anyway.
i. Distributors of dangerous items like drugs must exercise greater discrimination in the conduct of their business than purveyors of innocuous substances like sugar/yeast
ii. Summary of factors to infer intent without direct evidence (Note: sliding scale--must be persuaded from all available circumstances that D intended for the crime to be committed)
1. Stake in venture (e.g., charge a premium in light of risk)
2. No legitimate use for service/good
3. Volume of business disproportionate to any legitimate use (e.g., Direct Sales)
4. Knowledge of use for a serious crime (where crime is serious, knowledge may be enough)
iii. Application to various cases: cases not necessarily reconcilable (courts differ)
1. Commonwealth v. Camerano (MA 1997): D rented land to Howell and permitted him to erect fence, which he surely knew was meant to allow for growing of large amount of marijuana.  Court says no conspiracy: intent is required, not merely knowledge or acquiescence
2.  US v Blankenship (7th Circ 1992): House trailer, leased to someone to cook crystal meth for $1000 for only a day.  Court still says no conspiracy.
3. US v Morse (11th Cir. 1988): Sold plane for 2x its worth (in cash) to people who used it to import pot.  Plane particularly suited to drug transport (gutted).  D apparently found out about purpose, but did nothing.  D never had K with buyer, and when buyer failed to pay balance, D never sought to recover.  
a. Court says enough circumstantial evidence…there IS conspiracy.
c. Mens Rea required as to attendant circumstances: underlying S/L crime will allow for conviction on the conspiracy charge without knowledge of attendant circumstances (apparently, so long as underlying activity not innocent in itself)
i. US v Feola (US 1975): D’s assaulted prospective drug buyers, who were really undercover agents.  D’s charged with assaulted and conspiring to assault federal agents.
1. Court upheld the conviction of the strict liability crime (enough that D’s knew they were assaulting someone
a. Policy of Deterrence
b. Not exactly some innocent act…fact that they didn’t realize it was agent no less blameworthy
2. Conceptual problem: how can you plan to do something where you didn’t know that a relevant fact existed…specific intent crime without the specific intent ( deterrence seems to override

3. Note: in the case, the federal agent aspect merely served to establish federal jurisdiction (rather than increase severity of the crime)
ii. US v. Freed (US 1971): Court upholds conviction for conspiracy to possess unregistered hand grenades (though D’s unaware that they were unregistered).  Agreement to acquire hand grenades hardly innocent in itself.
iii. Courts unresolved as to whether purpose/knowledge required in case of otherwise innocent act in a S/L crime (e.g., conspiracy to commit stat rape)
4. Scope
a. Prosecutors often faced with decision of prosecuting for one large conspiracy or several, smaller conspiracies.
i. Advantages of proving the larger conspiracy

1. Evidentiary: statements by one co-conspirator admissible against other co-conspirators (Might be able to convict all based on statements of 1 or 2)

2. Substantive: Under Pinkerton, you could also charge with substantive crimes ( if there is single conspiracy, they are partners

ii. Downside: very cumbersome trial…and you also only get one sentence for the whole lot of the people (as opposed to consecutive sentences for several crimes)
b. Spoke Theory: shape of conspiracy much like separate spokes meeting at common center.  However, without a rim to connect them, can’t charge conspiracy among all
i. Kotteakos v US (US 1946): alleged conspirators all used Brown as a broker (who was willing to take the risk and had the connections to the federal gov’t ( everyone conspired with him to take the loans.  Each conspirator acted independently of each other to commit the frauds, though.

1. Court holds that there is not enough evidence to charge one big conspiracy ( none had a stake in each others’ ventures. 
a. Groups were separate and independent (no rim to the wheel)

2. Don’t necessarily all need to know each other, but must all be engaged in the commission of one common purpose

a. Not one enterprise here: each one who takes out a loan doesn’t care if they others do or not

b. Mere knowledge of other frauds not enough…need an interest

ii. Blumenthal v. US  (US 1947): At the time, prices of liquor were fixed.  Wholesalers acquired whiskey from a source and made a deal with group of retailers to sell above fixed price

1. Court holds that there was one large conspiracy here: There was both knowledge and stake in the venture with respect to overall enterprise.
a. “By their separate agreements they became parties to the larger common plan, joined together by their knowledge of its essential features and broad scope, though not of its exact limits, and by their common single goal.”
2. All knew about and joined in the overriding scheme.  
a. With respect to the retailers, might seem like they don’t care if any of the others sell their stuff

i. On the other hand, profitability for the whole might depend on multiple distributors

iii. Anderson v Superior Ct (CA 1947): conspiracy to commit abortion (D referred patients to doctor).  Charged within conspiracy of all referring parties.  Court finds a conspiracy here.

1. Finding shows that when you have knowledge of all the spokes, its hard to resist saying its part of the larger conspiracy

2. Chevigny’s take: Doesn’t agree with court’s finding here.  Not clear that woman had a stake in the overall venture.  Inconsistent with Kotteakos.
c. Fork-Chain Theory: Where the success of the entire venture knowingly depends on the success of parties above and below on the chain, may find one large conspiracy
i. US v Bruno (2nd Cir. 1939): Conspiracy to distribute narcotics.  Involved 4 groups of people: suppliers, middlemen, & 2 groups of retailers.
1. Court holds one single conspiracy: each member knows that the success of that part with which he was immediately concerned was dependent upon the success of the whole.  
2. Nature of the drug distribution business…retailers know the drugs come from somewhere, and suppliers know that the distributors are only middlemen.
3. Chevigny’s take: questionable whether the 2 groups of retailers (in different cities) should be held as part of the same conspiracy!

ii. US v. Borrelli (2nd Cir 1964): heroin importing/distribution operation

1. Judge Friendly: distinction between chain and spoke may confuse as much as it helps.
a. Problem: “the extreme links of a chain conspiracy may have elements of the spoke conspiracy.” 
b. Those at the end don’t seem to be conspiring with anyone but those immediately around them. 
2. Can’t forget that the gravaman of the offense is still the agreement.

d. Courts wary of allowing use of multiple conspiracy prosecutions to increase punishment where there is only evidence of one general agreement

i. US v Braverman  (US 1942): one plan, charged with 7 conspiracies, 
1. Court it’s only one conspiracy, even if plan to commit multiple crimes (wary of expanded use of conspiracy laws)
5. RICO
a. Key Elements of RICO: Racketeer Influenced Corrupt Organizations Act (§1961)
i. (a) unlawful for someone who's received any income derived from pattern of racketeering to use/invest it to acquire any enterprise that affects interstate commerce
ii. (b) unlawful for a person thru pattern of racketeering to acquire/maintain any interest in an enterprise that affects interstate commerce
iii. (c) unlawful for any person employed by an enterprise to conduct the enterprise thru a pattern of racketeering (talked mostly about this one  in class)
1. Two separate elements: 

a. (1) Pattern of racketeering activity;  (2) conducted through enterprise
iv. Note: Essence of crime is not the plans the actors have in their mind

1. RICO looks at conducting a business through criminal acts (different from merely planning criminal acts, or a criminal plan of action)
2. Only Questions: what crimes the racketeers committed and did they commit them as part of an “enterprise”?
b. Enterprise: entity or group of persons associated together for a common purpose of engaging in a course of conduct (Evidence of ongoing organization, formal or informal, as a continuing unit)
i. Originally, problem was that racketeers were infiltrating legitimate businesses ( court later expanded enterprise to include wholly criminal operations (US v. Turkette)
ii. US v. Bledsoe: enterprise requires “continuity of both structure and personality” and “ascertainable structure, distinct from that inherent in the conduct of a pattern of racketeering activity.”

iii. Conducting the enterprise requires some responsibility in the organization (“operation or management” test)
1. Reves v Ernst & Young: RICO liability not limited to those with primary responsibility for the enterprise’s affairs, but must have some parting directing the enterprise’s affairs
a. Can’t just be doing a service for the enterprise (though doesn’t necessarily limit to the top of the pyramid)
i. Still, organizations may be operated by lower rung employees, according to the court (how low?)
b. Policy: people in enterprise who are just doing their jobs; they may not care where the ‘meat’ comes from. 
c. Pattern of racketeering activity: 
i. Racketeering activity: substantive federal or analogous state crimes – murder, kidnapping, bribery, robbery, narcotics, fraud, etc. 
ii. Pattern: requires something more than just two predicate acts, but need not involve separate illegal schemes and need not involve conduct indicative of organized crime activity in traditional sense.
1. Requires proof that predicate acts are related in some way and that they pose a threat of continued criminal activity (H.J., Inc. v. Northwestern Bell Telephone)
a. Related ( same or similar purposes, results, participants, victims or methods of commission (not isolated events)
d. Note: can also charge conspiracy to commit RICO
V. DEFENSES: JUSTIFICATION AND EXCUSE
Justifications/Excuse: do not seek to refute any required element of the defense; rather they suggest further considerations that negate culpability even when all elements of the offense are present. 
Affirmative defenses: jurisdictions at liberty to impose burden of proof on D for these defenses (Note: NY requires that D carry burden of proof for excuses, but not justifications)

Note: Keep in mind other principles of criminal law to use as potential defenses on the test

Elements of the crime (refute the mens rea, etc.)

Mistake of Law / Mistake of Fact
Impossibility (attempt)
Vagueness (legality principle)
A. JUSTIFICATION

Justification: claiming the act was justified, that it was the right thing to do in the circumstances; responsible for the act, but it was permissible (accept responsibility, but deny it was bad)
1. Self-Defense
a. Self Defense: legally exonerates use of force against another (including the taking of a life where required), as being necessary to protect one’s own life and person.
i. US v. Peterson (DC Cir. 1973): right of self-defense arises only when the necessity begins, and equally ends with the necessity.  Necessity must bear all semblance of reality, and appear to admit of no other alternative before it will be a justification.
ii. Dudley v. Stevens: though murder was arguably necessary to their survival, D’s were not justified in taking the life of the cabin boy.  
1. From moral standpoint, one life is worth no more than another 

2. In case of self-defense, moral calculus changes as other person threatens your well being (but cabin boy posed no harm

3. D’s should have at least drawn straws

4. We feel sympathetic, but murder is murder!
iii. Requirements (requires three good faith beliefs, that must be objectively reasonable in light of the circumstances)
1. Threat (actual or apparent) of deadly force against defender
2. Threat is unlawful and immediate
3. Defender must believe he is in imminent peril of death or serious bodily harm, and response was necessary to save therefrom
a. Note: force used in response must be reasonable.
iv. NYPL 35.10: can generally use physical force in defense of yourself or a 3rd person in certain situations (justifiable and not criminal)
1. Resort to deadly force is a special case with special attributes

2. NYPL 35.15: use of physical force in defense of a person has 2 elements

a. First, must reasonably apprehend use or imminent use of unlawful force by another.  Second, must reasonably believe that force is necessary to defend yourself.
v. Analyzing: Issue is whether the D is entitled to a charge to the jury on S/D.  Also note that Self-defense is not usually affirmative; all D needs is evidence from which the jury could make a finding of self-defense (depends on state, but at least in NY)
b. Objective standard: must judge the use of force by person claiming self-defense by the standard of a reasonable person in D’s situation.
i. People v Goetz (NY 1986): Goetz shot 4 youths on NYC subway.  Evidence in his confession that he intended to kill them, though he didn’t.  If he hadn’t run out of ammo, he would have killed them (definitely constitutes attempted murder), BUT he claims self-defense!  Goetz said he feared that the four youths would try to rob him (they asked for $5, but he didn’t even think they were armed).
1. A person is justified in the use of deadly force if, objectively, a reasonable man would, in his position, believe he was in danger of life or physical being (or if was faced with imminent robbery)
a. D’s belief in threat and need for force need not be correct, but it MUST be objectively reasonable.

b. Need both: Requires both reasonable belief that there is threat and that the responsive force is appropriate (even if belief in robbery was reasonable, seems hard to justify response)
i. Note: Response might be particularly unreasonable in light of D’s apparent success at scaring away robbers in past merely by brandishing his weapon.

ii. Practical Matter: courts typically focus more on the threat than the response
2. Subjective belief not enough: Individuals can’t set their own idiosyncratic standards for when the use of deadly force is appropriate
a. However, reasonable takes into account “D’s situation” (like Extreme Emotional Distress provocation defense)
b. Can consider D’s knowledge and personal experiences when assessing the objective reasonableness of D’s actions.

i. Subways dangerous at this time in city’s history

ii. D had previously been mugged on the subway

iii. Based on that experience, he feared being “maimed”

3. Note: jury subsequently acquitted D on basis of self-defense.

a. Dershowitz: Juries often nullify self-defense standards…D was technically guilty under NY standards!

i. Issue: law out of line with people’s passions?
b. Theoretically, actions must be reasonable in addition to beliefs, but rarely emphasized in jury instructions.

c. Note: seems particularly egregious to allow the shooting of the 2nd two youths…after “danger” had clearly passed.

i. Counter: “fiction of the reasonable man”…no one can be reasonable when they subjectively fear death or imminent bodily harm ( can’t just stop yourself at some “logical” point

d. Case was highly charged b/c of issue of race!

ii. Imperfect Self-Defense doctrine: where D kills intentionally in self-defense based on an unreasonable belief, most states simply charge with murder; however some states allow for mitigation and charge only voluntary manslaughter (b/c requisite “malice” was lacking)

1. MPC 3.09(2) (goes further): person who kills in honest, though unreasonable belief in the need to kill, guilty of negligent homicide (not very influential

2. NYPL: no imperfect self defense

c. Battered Women’s Syndrome & Self-Defense:

i. State v. Kelley (NJ 1984): D stabbed husband to death with pair of scissors in the middle of the street. Charged with voluntary manslaughter (an intentional killing in response to provocation). Claimed was in self-defense. 

1. Court holds that battered woman’s syndrome is appropriate subject for expert testimony, and such testimony is admissible on the issue of self-defense.
a. Expert can testify to the syndrome

b. LIMIT: Expert can’t testify that D reasonably believed her life was threatened in this instance ( that’s a jury question!

2. The syndrome helps explain why women don’t just leave their husbands (trapped by fear) ( helps understand state of mind.
a. Evidence of syndrome also speaks to credibility of D on whether she reasonably thought husband would kill her

i. Can be an honest fear despite her refusal to leave

ii. Learned helplessness ( less likely she provoked? (but then why did she kill?  Husband’s attack this time was different, perhaps?)

3. Not a totally subjective standard (the “reasonable battered woman”); just takes D’s situation into account

ii. BWS sometimes analogized to other situations (abused children, etc.)

iii. Imminence requirement: can’t just kill husband in his sleep

1. State v Norman (NC 1989): extremely abusive husband over 25 years (beat her degraded her, forced her into prostitution); D murdered him in his sleep.
a. D’s argument: knew when he woke up, he would beat/kill her. Reasonably believed it (kidnapper analogy: if your captor leaves a gun on the floor and falls asleep, you can shoot him)
i. She had tried escaping before, and he came and prevented it ( reasonably can feel she’s trapped
b. Court holds, however, that absent imminent peril, a history of spousal abuse will not constitute a defense in a homicide prosecution
i. The guy was asleep!  She could’ve made a complaint against him and didn’t, and so court could not justify act 
1. Counter: the reason she didn’t complain was that she was terrified her husband would kill her.
ii. Even if another beating was “inevitable” in her mind, doesn’t make the threat imminent
c. Chevigny’s take:  didn’t agree with the holding here. 
i. Might be necessary in a broader sense

1. He’s bigger, quicker ( she can never defend herself when he’s awake

2. She’s poor; not a large scope of options (sees her choices as relatively narrow)

a. If she got out, where would she go??

ii. Her argument is that it’s imminent in light of this!
2. MPC §3.04(1): sufficient if actor reasonably believed that the use of defensive force was “immediately necessary”

d. Exception to self-defense: You may have a duty to retreat in the face of force, but not at risk to yourself

i. State v Abbott (NJ 1961):  Neighbor’s quarrel; fistfight (and axes involved).  Neighbor seemed to be the aggressor.  D charged with felonious assault. 
1. Have duty to retreat before using deadly force to defend yourself, but need only retreat where you knows that you can do so with complete safety. 
a. Retreat requirement is pretty weak (also no need to retreat when using force short of deadly force)
b. He might not have believed he could reasonably escape (act of turning your back & running is dangerous)
2. Note: you can always refuse to retreat when you’re in your own home
3. Note: you cant raise self-defense if you provoked or started the fight
a. Might seem unfair: if you provoked fist fight & other guy pulled arms & you had to kill him to avoid being killed, isn’t that self-defense?  NO.  You’d still be guilty of manslaughter.  Some states call that imperfect self-defense
ii. NYPL 35.15(2)(a): can’t use deadly force if you can retreat with complete safety and avoid the necessity of using such force (EXCEPT: (1) if you’re in your home and not the initial aggressor, or (2) you’re a cop
e. Burden of Proof:  NY self-defense = ( doesn’t have burden of proof. 
i. If ( raises defense and persuades jury merely that there’s a reasonable doubt as to whether ( acted in self-defense, the jury should acquit – 
ii. Don’t have to persuade jury you’re right, just have to give them reason to doubt prosecution’s case. 
iii. Note: In some states, though, self defense is an affirmative defense, giving ( burden of proof
f. 3rd party accidentally killed in self-defense 
i. Standard: was the action reasonably necessary to defend oneself?
1. Not absolute rule: D can’t shoot wildly or unreasonably in his legitimate defense & thereby risk injury to 3rd party
ii. MPC §3.09(3): No justification for reckless or negligent killing of a 3rd party
2. Protection of Property
a. NYPL 35.20: Defense of Property

i. (1) Person can use any force short of deadly force to prevent damage to property (and deadly force to prevent arson) (with reasonable belief that outcome will occur and that force is necessary to prevent it)

ii. (3) Person may use deadly force in his dwelling if he reasonably thinks it’s necessary to prevent or terminate the commission of a burglary
b. Can’t use deadly force to protect property alone (w/o accompanying fear for personal safety)

i. People v Ceballos (CA 1974):D sometimes slept in garage; notices door tampered with; sets up trap gun which shoots a boy attempting to steal.
1. Person may be held criminally liable if he sets upon his premises a deadly mechanical device and that device kills or injures someone (even where would have been justified in doing it by his own hand)
a. Rationale: trap gun overly dangerous b/c undifferentiating; blind (risk to children, firefighters, etc.) 

2. D not justified to shoot by his own hand, anyway! (even if there was such an exception in the criminal law as in the civil law)
a. Can use deadly force in defense of property, only where there is a reasonable fear of great bodily harm
i. Not all burglaries are forcible and atrocious crimes capable of creating such reasonable fear

ii. Here, no one was even home ( cannot be such fear!

3. Under Ceballos, property owner doesn’t have much discretion (had to be a violent felony that threatened life in order to use deadly force)
a. New law after this case: person presumed to have reasonable fear of imminent peril or death when force is used against another person who unlawfully and forcibly enters, and person using force knew or had reason to believe that an unlawful and forcible entry had occurred

i. Problem: Allows people to take extreme measures; shouldn’t people have duty to reasonably determine whether or not there is a real threat? 
b. Compare to Colorado “make my day” law: can use deadly force to prevent or terminate any felonious or unlawful entry

ii. Note: in practice & by statute in most states, person can use deadly force to repel anyone who he reasonably believes to be a burglar (broader privilege than Ceballos)

1. Common American folklore: right to use deadly force to protect your home!
2. Problem: seems to be out of line with the criminal law

a. You can shoot a person that intrudes even if the person isn’t dangerous (merely intruding) & you need to have no more than a reasonable belief that you’re threatened with deadly force to use self-defense (don’t have to be right)

3. Law Enforcement

a. NYPL 35.30: Use of Force in Effecting Arrest

i. Can use force reasonably necessary to effect arrest of person reasonably believed to have committed a crime
ii. Can use deadly force only where:

1. Person believed to have committed a felony involving physical force (or threat of physical force), or kidnapping, arson, escape in 1st degree, or burglary in 1st degree (or attempts), or
2. Person committed any felony and in course of resisting arrest or escaping, person is armed with firearm, or
3. Defense of police officer or 3rd party from what officer reasonably believes to be imminent use of deadly force (regardless of crime)

b. Generally, you can’t use deadly force against a person to arrest for a misdemeanor 
i. However, officer has right to defend himself against criminal resisting arrest.
ii. Durham v. State (IN 1927): ( deputy made misdemeanor arrest for illegal fishing. Guy started beating him with an oar, so D shot him in the arm with a spear gun.
1. Principle in common law: while making a misdemeanor arrest, could never use deadly force (but could shoot a fleeing felon)

2. Court here rules that even if misdemeanor, if escalates into use of deadly force, then can use deadly force in return!

a. If a person is resisting arrest, can use whatever force is necessary to overcome the resistance, 
i. Can use deadly force if deadly force is necessary to prevent resisting criminal from injuring the officer

ii. Can’t kill merely to arrest (i.e., misdemeanant fleeing, but not resisting)
b. Officer has No duty to retreat when making an arrest!!
c. Rationale: don’t want to encourage resistance, whereby criminal can size up the officer & avoid being taken if stronger (would paralyze the strong arm of the law)
c. Use of deadly force on fleeing suspect only permissible where suspect has committed felony involving use or of physical force or other serious crime (or for purposes of self-defense)

i. Tennessee v Garner (US 1985): Report of prowler, glass breaking, victim running away from burglary or attempted burglary.  Victim was about to hop a fence and get away, and policeman shoots and kills him.
1. Historically, use of deadly force was allowed to prevent escape of fleeing suspect reasonably believed to have committed any felony
2. Court held that killing was an excessive use of force! 

a. Theory of the case: illegal seizure!

b. Compared to policy reasons in its favor, the intrusiveness of the seizure isn’t merited

3. Standard: Use of force not unconstitutional on its face
a. Where officer has probable cause to believe the suspect poses a significant threat to others (and such force necessary to prevent the escape), may use force to prevent escape
4. Dissent: to allow a suspect to escape is often to lose all hope of catching him. Society has an interest in being protected against suspects at large.  Burglaries are dangerous, particularly at night! (dissent emphasizes the deterrent benefits that have been harmed)
ii. Note: In Garner, court limits discretion across the board (one of the underlying issues in the case was one of race; suggested that use of force more prevalent for black suspects)

iii. Note: Court’s concern in Garner not entirely consistent with the force allowed by homeowners (private homeowners not state actors, though, and not subject to the 4th/15th amendments.
4. Lesser Evils

a. Previous cases all specific instances of a general form of necessity.  Some statues have adopted a broad defense of necessity: lesser evils defense
i. MPC §3.02: allows defense where harm sought to be avoided is greater than that sought to be prevented by the law defining the offense charged

1. Actor must actually believe that his conduct is necessary to avoid the result

2. Balancing is an issue for trial (not totally subjective belief)

ii. NYPL 35.05: allows defense when conduct is necessary as an emergency measure to avoid an imminent public or private injury about to occur, and urgency of avoiding the injury clearly outweighs the desirability of avoiding the injury sought to be avoided by the statute defining the offense.

1. Circumstances giving rise to choice must be developed through no fault of the actor (i.e., must have clean hands)
2. Matter of law whether the defense is available in the circumstances (and then must be judged by jury if available)
b. Lesser evils: if you are confronted w/ a situation in which you must violate one law in order to avoid/prevent a greater harm, then you are justified. 

i. Common law very hesitant to impose such a defense
1. Dudley v. Stevens: No defense of necessity to murder
a. Might have justified on utilitarian grounds (save two lives by killing only one)

b. However, still doesn’t address question of why the boy!
2. What scares us about the necessity defense? 

a. Opens possibility for people to miscalculate the danger & other options, if they know a necessity defense is available
b. Perceptions blinded by self interest
3. Chevigny: often discussed, but no federal court really accepts the defense
ii. People v Unger (IL 1977): Prisoner escaped honor farm; D supposedly sexually assaulted and threatened.  Escaped to avoid the harm. D never reported the prior incidents or the threat!

1. Court recognized right to at least put the necessity defense to the jury
a. Defense available where: Conduct otherwise an offense is deemed justified b/c D put in situation (not of own creation), where he believed conduct necessary to avoid a harm greater than the injury that might reasonably result from the conduct.
b. Here, D supposedly weighing threat of sexual abuse vs. escape (not a serious crime)
2. Problems with the defense in this case: he said he planned on returning, but he never turned himself in!  (still, let jury decide the reasonableness of the calculus)

iii. Unger court assesses Lovercamp conditions (set out limitations on necessity defense in prison escapes) and says they are probative of D’s credibility, but absence of a factor not conclusive of necessity defense being unavailable.

1. Prisoner faced with specific threat of death, forcible sexual attack or substantial bodily injury

2. No time to complain to authorities (or history of futile complaints)

3. No time to resort to the courts

4. No evidence of force or violence used towards prison personnel or other ‘innocent’ persons in the escape

5. Prisoner immediately reports to the proper authorities when he has reached safety

c. Danger sought to be prevented must be clear and imminent, and must outweigh the greater harm to the public good

i. Commonwealth v. Leno (MA 1993): MA prohibited distribution of hypodermic needles.  D’s operated needle exchange program anyway, to prevent spread of AIDS.

1. Court rejects defense of necessity: danger they sought to avoid was debatable and speculative ( must be clear and imminent!

2. Legislative public policy entitled to deference by the courts

ii. Commonwealth v. Hutchins (MA 1991): D charged with illegal possession and cultivation of pot, used to treat his progressive systemic sclerosis.

1. Court denies a necessity defense, despite the importance of the pot to the defendant for medicinal purposes

2. Court weighs against the harm to the public that would result from allowing such cultivation (policy of enforcing drug laws & government’s interest in controlling such substances)

3. Note: some courts allow necessity defense for medical marijuana

iii. Public Committee against Torture v State of Israel (1999): examines use of coercive actions used in investigation practices
1. Ct decides system of doing this cannot be justified across the board in advance, but that in individual cases a policeman charged with doing these acts to a prisoner could assert the defense of necessity. 
a. Slippery slope problem which is why the court limited the defense in these cases as much as it did
2. Chevigny’s take: from practical standpoint, can you imagine putting this issue to a jury?  Problem with the hysteria that people associate with terrorism ( going to be swayed by emotion (worry about “nullifying” the law, though judges can be emotional, too)

a. “Ticking Time Bomb” example ( very rhetorically moving example, but how often is that really the case!  Usually, there’s just a hunch that person might know something
d. Necessity defense unavailable in cases of indirect civil disobedience
i. United States v. Schoon (9th Cir 1992): War protestors disrupted activity at local IRS office; didn’t want to pay taxes to support war in El Salvador, claimed necessity as a defense

1. Necessity defense requires showing: (1) was faced with choice of evils and chose lesser, (2) acted to prevent imminent harm, (3) reasonably anticipated direct causal relationship between conduct and harm to be avoided, and (4) no legal alternatives

2. Indirect civil obedience (interfering with government policy that is itself not the object of the protest) can never be justified by necessity

a. No immediacy:  Indirect civil disobedience merely symbolic (to draw attention to cause)

b. Protest cannot abate the evil:  Means chosen to combat the supposed evil must be at least colorably effective at abating the evil (e.g., escape from prison to get away from harm)
c. Other legal alternatives available:  Can seek aid from Congress to alter the law

3. Can’t treat government policy as evil and simply disregard it on necessity grounds

4. Compare to lunch counter sit-ins (direct civil disobedience, breaking laws that were actually the object of the protest) ( they didn’t raise defense of necessity; protested and accepted punishment.
a. Though maybe b/c of issues of federalism, segregation cases might have been a special case where it was allowed

e. Euthanasia cases: Person has right to refuse medical services; infers right to die?

i. State’s interest in preserving life allows a state to require clear and convincing evidence of patient’s wishes
1. Cruzan v. Director of MO Dept. of Heath (US 1989): patient in persistent vegetative state.  Parents want to shut off life support.  MO law requires clear and convincing evidence of patient’s consent (obviously impossible here). Only evidence is statement relayed by maid: “wouldn’t wish to continue life unless at least halfway normal”

a. Patient’s liberty interest must be weighed against the state’s interests: protection and preservation of human life

i. Note: no question that competent person has complete power to refuse treatment

ii. Washington v. Glucksberg (US 1997): terminally ill patients sued for declaratory judgment that state’s ban on assisted suicide is violation of Due Process right
1. Right to assisted suicide NOT a fundamental liberty interest protected by Due Process clause

2. Policy: rationally related to several legitimate state interests

a. Preservation of Human Life

b. Protect integrity and ethics of medical profession

c. Need to protect certain vulnerable groups in society from abuse, neglect and mistakes

i. Paternalism: fears an ill-advised choice

ii. Disadvantaged most likely to make the choice

1. Can’t afford medical care and might prefer to just die? (or spare families the financial burden)

iii. Protect terminally ill, disabled & elderly  from “societal indifference” (suicidal impulses should be treated as any other)

iv. Problem might just be that these groups don’t get adequate medical care (and/or pain treatment)

d. Slippery slope to voluntary and involuntary euthanasia
B. EXCUSE

Excuse: not even responsible for the act b/c actor has displayed some sort of disability in capacity to know or choose (e.g., accident, influenced), thereby rendering him free from blame or subject to less blame (admit act was bad, but deny full or partial responsibility)
1. Duress
a. Duress: essence is that you don’t have a choice (or at least not much of a choice); confronted with immediate force that forces you to act (leaves you no real choice)

i. Excuse is basically based on a defect of will.

1. Requires: acts done under the immediate threat of death or serious bodily harm, where there is both reasonable cause to believe and actual belief that such harm is threatened

2. Excuse granted not b/c it was right to break the law, but b/c anyone else would have done the same thing in that situation.

ii. Different from lesser evils defense (justification)

1. Lesser evils: you are confronted with the situation and you make the choice, picking the lesser harm.  

2. Duress: your will is totally overcome; doesn’t have to be the lesser evil, you’re just forced to do it (though, there is some balancing that goes on; has to be something that gets the person to commit the crime, weighed against severity of crime).
iii. MPC §2.09: Affirmative defense if D engaged in conduct b/c he was “coerced” by use of force or threat of force against his person (or another), which a person of ordinary firmness in his situation would have been unable to resist
1. No defense if person recklessly placed himself in the situation such that it would be probable he’d be subjected to duress (or did so negligently, if negligence suffices for culpability)

2. Murder: MPC rejects exclusion of murder cases (as do a few states), but majority of states say there is no duress defense to murder (maybe different for an unintentional homicide?)
a. Issue: should the law require a degree of heroism of which no ordinary person is capable?

iv. NYPL § 40: similar to MPC, but NYPL requires imminent use of unlawful force, and doesn’t mention the negligence issue. 
b. Threat that can overcome the firmness of a reasonable person (jury question)
i. State v. Toscano (NJ 1977): D (chiropractor) helping to defraud insurance co. by preparing false reports. Claimed he did it b/c bookie made threats over the phone to the safety of D and his wife (sounded “viscious” and “desperate”) if D didn’t commit the fraud

1. Court says if D’s story believed, it would constitute duress…should put the question to a jury

2. Court requires a threat of force (some statutes require threat of death) which would overcome the will of a reasonably firm person 

a. Serious threat judged with respect to the matter at issue
i. Different degree of threat necessary to get you to commit worse crime (i.e., what kind of threat would be required to get you to fill out phony medical forms?)

ii. Courts differ on how much individualization to allow (elements of D’s situation allowed to factor into the reasonableness decision)

iii. Courts require that threat be to person and not to property.

b. Threat must be imminent (otherwise might have duty to escape) (Here, problematic that D never went to police!)

3. Note: he was borrowing $ from a loan shark
a. Clean hands: did D recklessly put himself into the situation?

b. Hypo: you join a gang, and they’re going to do a job, and you want to back out but they don’t let you ( you put yourself in the situation, so no duress defense

c. Imminence requirement

i. US v. Fleming (Mil. Ct. 1957): POW constantly subjected to pressure & threatened to be sent north where people often die if he didn’t collaborate with enemy in helping to prepare propaganda.  D concluded he could never reach the camp up North alive, so he gave in. 

1. Court holds that duress excuse not available!

a. Duress only available where D had a well-grounded fear of immediate and impending death or serious bodily harm.

b. No duress for the “mere assertion of threats”

2. Person claiming duress must be person whose resistance has brought him to the last ditch. (e.g., D could have started out on foot to the camp in the North, and if it became evident he couldn’t survive, valid defense of duress might have arisen at that point).

3. Underlying Issue: court seems to believe that soldiers are different.  Should be held to a different standard; the duress is encompassed by the very risk inherent to the profession.

4. Note: No amount of mere persuasion, even brainwashing, constitutes duress (e.g., the Patty Hearst case)

ii. US v. Contento-Pachon (9th Cir 1984): drug traffickers threatened him and his family if he didn’t transport cocaine to the US.  

1. Court says that duress is reasonable defense here: had he not cooperated, consequences would have been immediate and harsh, according to D.
2. Issue for jury to decide: whether he had means of escape.

3. Escape might not be a viable option (didn’t have the money to do it).  
a. Look to the circumstances to judge the severity of the pressure to act (lack of resources may contribute to that in some cases)

b. D may have had reasonable reason not to go to the police (said he thought they were corrupt and under influence of the traffickers)

i. Chevigny: unlike the Toscano case, this case seems to suggest that there are some instances when it really might be ridiculous to ask someone to go to the police

2. Intoxication

a. General rule: intoxication (voluntary or involuntary) may only be used as evidence to negate the mens rea of a specific intent crime

i. Intoxication may be introduced to show that D did not have the requisite intent that is required when specific intent is an element of the crime
1. General intent: intent to do some act

2. Specific intent: intent to commit act with furtherance of a particular goal in mind

3. Example: murder in 1st degree requires premeditation and deliberation (Intoxication might perhaps negate these elements).

ii. Affirmative defense: Where no specific intent required (e.g., involuntary manslaughter), intoxication is only a defense to a crime when it so substantially incapacitates the actor that it meets the test of legal insanity

1. Voluntary intoxication: permanent condition
2. Involuntary intoxication: temporary or permanent condition

iii. Kingston v. Regina (UK 1993): D accused of sexually assaulting a boy, but there’s evidence he might have been drugged by someone who was trying to blackmail him.
1. Court says issue is basically a matter of intent

a. If the intent was present, the intoxication doesn’t matter

b. Drug needs to totally eliminate the intent in order to act as a defense.

2. House of Lords notes that intoxication should be more applicable to sentencing than to the determination of guilt or innocence
b. MPC & NYPL 15.25: intoxication is not as such a defense to a criminal charge, but evidence of intoxication may always be offered to negate an element of the crime (up to court to decide if it is relevant to an element of crime)
i. In complex crimes that require a lot of reasoning (specific intent) where D didn’t really mean for thing to happen the way it did, probably will allow defense

1. Chevigny’s Take:  likes NYPL--allows court to decide if relevant to an element of the crime.  The alternate specific/general intent approach of some jurisdictions proves to be untenable b/c legislatures simply don’t write laws with the defense of intoxication in mind.
ii. NYPL 15.05(3) Recklessness: Not being aware of the risk because of intoxication is NOT a defense
1. Rationale: drunkenness just too common; not fair to excuse if you voluntarily put yourself in that situation

2. Involuntary drunkenness might be different ( D didn’t choose to blunt awareness of the risks…feels like an excuse.
c. Intoxication may negate the intent portion of a specific intent crime
i. Roberts v. People (MI 1870): D charged with assault with intent to murder.  D was voluntarily intoxicated at the time.

1. Court rules that it was a question for the jury to determine whether D’s mental faculties were so overcome by the intoxicant that it would have been impossible for him to entertain the intent
a. Not enough to show that he had intent but wouldn’t have acted on it but for the intoxication

i. Need to show that either that D didn’t know what he was doing or didn’t know why he was doing it

ii. Not enough to not know difference between right and wrong
iii. Rationale: voluntarily obfuscated his faculties

2. Voluntary drunkenness will not excuse the underlying assault, though (just convert the assault with intent to murder into simple assault)

ii. People v. Hood (CA 1969): D had been voluntarily drinking before officer attempted to arrest him.  D resisted arrest and shot officer in the leg.  Charged with assault with intent to murder (among other crimes).

1. Drunken criminal may be less culpable than a sober criminal, but should not completely escape consequences of his act

a. Drunken criminal presumed to be able to formulate a general intent, but not the complexity of specific intent

2. Therefore, intoxication is no defense to a general intent (assault with a deadly weapon or simple assault)

a. Policy rationale: intoxicated D’s more likely to be susceptible to passion and anger, and therefore more likely to commit crimes like simple assault (  Need to deter such crimes!!

d. Other states impose stricter limitations on the admissibility of intoxication evidence

i. State v. Stasio (NJ 1979): D convicted of assault with intent to rob.
1. Court rules that even if it’s a specific intent crime, will exclude logically relevant intoxication evidence to negative intent
2. Court says evidence of intoxication not totally irrelevant, though

a. May be used to negative premeditation & deliberation in case of 1st degree murder
b. Can be used to show D never participated in a crime (e.g., was in a drunken stupor, unconscious while crime occurred)
c. May in some circumstances be used 
3. Rationale: some crimes don’t have a lesser “general intent” form; wouldn’t make sense to completely absolve D of guilt in those instances (allows intoxication to excuse some crimes and not others)

4. Policy: Need to protect the public from those who become voluntarily intoxicated (shouldn’t be insulated from criminal responsibility)

5. Dissent: the intentional wrongdoer is more blameworthy than one who commits the crime without any evil design + the standard to negate intent through intoxication is a very high standard (must be really out of it) so it provides enough protection as is.
ii. Legislative response (Majority Rule): Both NJ and CA passed laws after Hood and Stasio which essentially allow intoxication to be considered only to negate specific intent (purpose or knowledge), but not general intent (negligence or recklessness)

1. High Bar: typically must show that intoxication produced complete prostration of the faculties

2. Minority Rule: Follow Stasio and exclude even logically relevant evidence of intoxication except to negate premeditation/deliberation in 1st degree murder cases
a. Note: TX doesn’t ever allow intoxication as a defense (SCOTUS approved)…heavily criticized.
3. Insanity

a. Insanity: accused may be found not guilty for a crime if at the time of the crime he was so impaired by mental illness that he was “insane.”
i. General presumption of sanity (accused must affirmatively raise the defense)

ii. Burden of proof varies by jurisdiction

1. Typically, insanity is an affirmative defense: prosecution has to make prima facie case, defense has burden of establishing insanity by preponderance of evidence. Jury has to be persuaded by (s case, not merely have absence of reasonable doubt.
iii. Diminished capacity: in some cases, the defense might shade into something less than outright insanity, but this rarely works.
b. M’Naghten Rule (Two part test for insanity defense):

i. M’Naghten’s Case (UK 1843): D had killed secretary to the prime minister, thinking it was really the prime minister.  Reason for crime was supposedly his acute mental disorder which gave him persecution anxiety.  Experts testified D was insane.

1. D didn’t know the nature and quality of his act, OR

2. D didn’t know the act was wrong

ii. The King v. Porter (UK 1933)

1. Rationale for M’Naghten’s rule: perfectly useless for law to try to deter people from committing crimes if their mental condition is such that they can’t be the least influenced by the possibility of punishment

2. All criminals can be called “abnormal” in a sense.  Difficulty is in determining who is deterrable (but undeterred) and who is undeterrable.

a. Mere excitability is not enough to provide an excuse; must be a serious disease, disorder or disturbance of the mind

b. Disease must be of such character and extent to render D incapable of knowing what he was doing or that what he was doing was wrong.

c. MPC approach: 
i. MPC 4.01: Person not responsible for criminal conduct if at the time of such conduct: he lacks substantial capacity to either (1) appreciate the criminality (wrongfulness) of his conduct or (2) to conform his conduct to the requirements of the law 

1. Cognitive Prong: you don’t know what you are doing, you are so delusional that you don’t know what you’re doing

2. Volitional Prong: you know what you’re doing, but don’t know it’s wrong (what does “wrong” mean?)
ii. Blake v. United States (5th Cir. 1969): D charged with bank robbery.  Had long history of mental illness.  Day of robbery, he stopped at diner and told waitress that he was possibly going to rob a bank.  D also motivated to rob bank b/c it supposedly mishandled a trust acct of his.
1. Court rejects earlier jury charge (similar to M’Naghten rule) in which “insanity” required D to be totally incapable of distinguishing right or wrong, unconscious at time of act, or have his will so completely destroyed that his actions were not subject to it 
2. Court adopts the MPC approach as sounder: D must lack substantial capacity to know right from wrong or control his conduct

a. Substantial capacity to appreciate provides more flexibility

i. Can know what your doing, but can’t appreciate the real criminal meaning of it, or think you had to do it

ii. He may have known in a literal, verbal sense, but didn’t know in a mental, emotional sense
b. Rationale: such an approach called for in light of understanding of mental illness…might be a substantial incapacity not rising to level of complete loss of volition

i. Case where person literally doesn’t know what’s going on – strangling fruit instead of a person – is VERY rare

ii. Not appreciating wrongfulness is more common

iii. If you can’t appreciate what’s going on, can’t conform to the law – that’s when the defense should be raised

c. Note: Court doesn’t address how to define “wrong”

3. Up to a jury to decide if the burden is met under these circumstances
d. The 5th Cir. later rejects Blake approach, holding that new understanding of mental illness makes 2nd prong of MPC defense (loss of volitional control) undesirable
i. US v. Lyons (5th Cir. 1984): D indicted for knowingly and intentionally securing controlled narcotics.  D claimed his addiction made him substantially incapable of conforming his behavior to the law.  He also claimed it affected his brain chemistry.
1. Court withdraws recognition of the volitional prong of the insanity defense! (Note: leaves it open to D to introduce evidence that would satisfy the remaining cognitive prong)

a. Volitional prong doesn’t comport with scientific knowledge: impossible to determine beyond a reasonable doubt whether person suffered from a truly irresistible impulse
b. Risk of fabrication and moral mistakes are greatest when judge and jury asked to judge whether D had the capacity to control himself or whether he could never have resisted the criminal impulse.

c. Policy rationale: floodgates problem (where do you draw the line with addictions?); addictions, even if uncontrollable, started off with a voluntary element

2. Court holds that all criminal impulses should be treated as theoretically resistible.
3. Dissent: (1) Threat to society of the standard is overstated, and (2) Vagueness of the test and threat of moral mistake also overstated

a. Plea rarely made and rarely made successfully, as it is

b. D’s acquitted just don’t go free…they go to hospital for evaluation of dangerousness

c. Usually there isn’t really a “battle of experts” b/c psychiatric testimony is presented by deposition and unchallenged by prosecutor (and where it’s not, D is usually convicted anyway)

d. Absence of conclusive scientific evidence is an evidentiary problem, not a problem with the test (it’s always going to be a subjective test under either prong)
ii. Blake case represented a shift in the attitudes toward the insanity defense (largely as a result of its success in the John Hinckley Jr. assassination case)

1. Many jurisdictions that had adopted the MPC approach have shifted back to the M’Naghten test, including CA, TX & IN

2. NYPL still follows M’Naghten test with some elements of the MPC
a. NYPL 40.15: defense where D lacks substantial capacity to know or appreciate the (1) nature and consequences of such an act, or (2) that the conduct was wrong

iii. Federal Standard: Defense if D, as a result of mental disease or defect, was “unable to appreciate the nature and quality or the wrongfulness of his acts.”

e. Meaning of “wrong”: Typically equate moral wrong with legal wrong 
i. State v. Crenshaw (WA 1983): D thought wife was unfaithful.  D killed her based on a “religious requirement.”  Carefully covered up the evidence, had a normal conversation with motel manager while checking out, and buried the body before voluntarily confessing.
1. Jury instruction upheld: D is unable to tell right from wrong (refers to person’s knowledge, at time of act, that he was acting contrary to law)

2. Legal wrong is synonymous with moral wrong
a. If you think that something is morally right, but legally wrong (illegal) and you do it anyway ( no insanity defense

b. Moral wrong is judged by society’s standard anyway (law = society’s statement of morality)

3. D knew act was morally wrong from society’s viewpoint and against the law (hence, the coverup), so no defense of insanity

4. Narrow Exception: Deific decree ( where a party performs a criminal act knowing it to be both legally and morally wrong, but does so anyway b/c he believes (b/c of a mental defect), that the act is ordained by God, will still allows the insanity defense
a. Rationale: unrealistic to hold D responsible for the crime, since D’s free will had been subsumed by the deific decree
b. Not applicable here, though.
ii. Jurisdictions split on the issue: some equate moral and legal wrongs; others hold that only moral wrong should be weighed.
1. Issue: D might have a sense that act is legally wrong, but act anyway in some crazy delusional manner (e.g., wants to be caught and die to make a point)…might still not realize act was “wrong.”
f. Meaning of “mental disease or defect”: no standard definition
i. State v. Guido (NJ 1993): D convicted of murdering her husband.  She had been about to kill herself, but then killed him instead.  He had been abusive, was having an affair, but refused a divorce anyway.  Expert witnesses originally said she was legally sane, but after meeting with D’s lawyer changed there minds!
1. Court holds that there was no fraud involved in the change of experts’ opinion as to sanity of D at time of shooting

a. Experts originally believed that “disease” meant at least some kind of serious psychosis

b. D’s lawyer merely suggested that “disease” might include some lesser ailment or functional aberration (e.g., D’s anxiety neurosis)

2. Court discusses the fact that the definition is more of a legal/ethical issue than a scientific one

a. M’Naghten rule focuses on the distinction in terms of effect (inability to tell right from wrong or know what you’re doing)

b. Nonetheless, has to be a “disease” (some wrongdoers are sick, while others are just bad)

c. Court concludes that there is no real way to resolve.

ii. Most courts agree that “disease” is a legal concept, but fail to have come up with an accepted definition (see p 911).

1. The science does impact on our sense of the possibility of deterrence or issues of blameworthiness

2. American psychiatric association has crafted a fairly restrictive test for what counts as disease

a. The general drive is to exclude questionable diseases

b. If D was able to be deterred, his mental capacity couldn’t be so diseased…

Permissible for downward departure 





Impermissible for downward departure 





M





S





D2





� EMBED PowerPoint.Slide.8  ���





D1




















90

_1144332724.ppt






A









D1

D3

D4

D2








