CRIMINAL LAW -- trying to find cohesion and sense within the chaos

Professor Paul Chevigny, Fall 1994

I. GENERAL PRINCIPLES

A.  Why the state as a party?
1.  Mounties article

a.  enforce societal norms

b.  frees individual from retaliation

c.  impartiality -- disinterested authority to ensure fairness

d.  practical -- easier for state to punish

e.  asserts state sovereignty

B.  Why punish?  Aims of the Criminal Process 

1.  Utilitarianism -- prevents future wrong doing, a means to good ends for society as a whole

a.  Rehabilitation -- forward-looking and preventative; fix it; original aim of prisons, i.e. "correctional facilities"

i.  Significant problems -- doesn't work (recidivism rate high); goes against free will (state is going to make you better); rewarding people for criminal conduct, undermines seriousness of crime

b.  General Deterrence -- deter everyone from acting criminally by giving incentives for not participating in criminal activity;  depends on perceived severity of penalty X probability of getting caught

i.  Significant problems -- does not necessarily relate punishment to crime, i.e. 1 year for jumping turnstile; can punish innocent person for deterrence reasons

*does work in today's society to a certain extent

c.  Specific Deterrence -- deter criminals from acting in the same way again, aimed at people who have done it or will do it 

i.  statistics vary but generally longer, harsher sentences do not necessarily make for stronger specific deterence

*not as effective as general deterrence

*Deterrence should not be designed to exact retribution on convicted offenders but to deter the commission of future offenses

**Bentham on ways to deter -- certainty and swiftness, i.e. the probability of being arrested and convicted more than the severity of the punishment (although more politically popular) are the strongest methods of deterence

d.  Incapacitation -- form of specific deterence with element of retributiveness, three strikes your out mentality - politically popular

i.  two kinds:  selective/individualized - pick people who will commit more crimes based on past offenses, and collective - all persons convicted under the same offense receive same sentence

ii.  Significant problems -- unethical in that punishment is for future criminal acts, statistical correlation is very poor, punishment fits the criminal rather than the crime

iii.  General problems or practicality -- expensive and overcrowding

2.  Retribution -- wrongdoer deserves punishment - indignation at violation of society's norms, just deserts - eye for an eye, backward-looking, an end in itself, motivated by hatred and highly punitive in nature

*came back with a vengeance in the 1970's, still prime motivating factor of criminal justice system

a.  Pure retributive view -- Kant justifies punishment as a positive good regardless of what effect it produces

b.  Other  -- Morris - deprive criminal of benefit unfairly gained by crime

3.  Application of theories

a.  Regina v Dudley, England -- affirmation of norm, sanctity of human life; do not chose your own life over another innocent life - temptation and necessity never an excuse for crime; basically retributive, possibly a general deterrent

i.  Regina v Kukkuk -- mother didn't directly benefit, hard choice

b.  US v Bergman, USDC -- white collar crime; don't need specific deterrence, retribution, or rehabilitation; general deterrence served in an effort to discourage similar wrongdoing

i. "already punished enough" - not an escape hatch for incapacitation because public humiliation does not serve the function of imprisonment and would be unfair to criminals not in the public eye

c.  Browder v US, USDC -- white collar crime;  need for long sentence to serve as a BIG general deterrent because temptation to commit these crimes is very strong; retributive impulse less because "harm" is not obvious and greed is recognized as a positive driving force in society

d.  State v Chaney, AL -- stupid judge thought little need for retribution, deterrence, incapacitation or reform and gave minimum sentence allowable;

i.  high court could not reverse, but expressed disapproval for the judge's deemphasis of important goals of criminal justice:  reformation of the accused, effectuating community condemnation, and the reaffirmation of societal norms

4.  Basic Normative Principles
a.  protection of life very basic and norms reflect that premise

b.  sense of fairness 

c.  retribution the only backward-looking policy

d.  crimes that horrify elicit the strongest punishments:  commited in public 
view, against the individual, and involve violence

e.  seriousness of crimes generally comes out to depend on state of mind

C.  What to Punish?  Scope of the Criminal Process
1. Punish things that do some wrong to others -- state had broadest kind of policy-making power regarding what is harmful

2.  Victimless crimes
a.  need something more than moral condemnation, need proof that act causes harm, i.e. general agreement for enforcement of norm 

i.  Bowers v Hardwick, GA -- statute prohibiting consensual sodomy declared constitutional because there is no fundamental right inherent in Constitution that would invalidate statute;  court does not want to encroach on state sovereignty and the attendant right of enforcing norms as they see fit

*dissent said case involved right to privacy and an act should not be punished only because it is something different from a norm

ii.   Robinson v CA -- could punish D for the use of drugs but not for the condition of addiction because it is an illness; there is no punishable act; only inference of intention and a possible past or future act

iii. Powell v TX -- chronic alcoholic guilty of public nuisance; there is a choice and act with regards to public drunkenness

b.  why enforce when P does not want to?

i.  crime would be repeated - no deterrence if no punishment

ii.  offensive to society - erodes community of ideas

iii.  reverts to revenge

iv.  protect victim for victim's own sake

c.  Bad reasons to punish victimless crimes

i.  lack of enforcement destroys legislative intent

ii.  creates unhealthy atmosphere for law enforcement officials - decreases level of integrity and invites corruption

iii.  invites discriminatory enforcement

d.  Good reasons to punish victimless crimes

i.  safeguards young and mentally deficient

ii. preserves public order and decency

iii. enforces moral principles

e.  Other victimless crimes

i.  prostitution

ii. drugs -- socially adverse consequences not found in sodomy, harm to self that society should not condone

f.  Other solutions instead of punishment -- public health initiatives

D.  Standards of legality
1.  General ideas

a.  no common law crimes; need statute to convict

b.  no ex post facto crimes - cannot create or expand crime nor make punishment more severe after the fact

c.  statutes can be voided for vagueness in order to allow for predictability and conformity of behavior and to prevent abuses of discretion

2.  Application

a.  Shaw v Director of Public Prosecutions, England -- D can be convicted of conspiracy to corrupt public morals because D should have known better; it is an offense against public standards and common law can enforce them

*presents a case where the principle of legality is abandoned because the statute was vague and ex post facto which lead to no prior notice and gave state privilege to be arbitary and discriminatory in its enforcement

b.  Keeler v Superior Court, CA -- D not guilty of murder after shoving knee into estranged wife's stomach and killing fetus because fetus was not a human being as defined by statute

i.  why?  creating ex post facto law denies due process, lends itself to discriminatory enforcement, must be read most favorably to D, not allowed to reinterpret the law, proportionality concerns, and policy reason concerning undecided abortion issue

c.  Nash v US -- violation of Sherman Act can be constitutionally enforced because it is not too vague; the law is full of instances where one's fate depends on estimating rightly

d.  Bovie v City of Columbia -- lunch counter situation;  trespass laws can't be changed ex post facto to reach people becasue you want them to be convicted

e.  Burg v Municipal Court -- blood alcohol content .10 statute void for preciseness? no because D can conform behavior to the act;  society trying to uphold a well-defined norm

f.  Papachristou v City of Jacksonville, FL -- vagrancy statute void for vagueness - failed to give notice that conduct was forbidden, encouraged arbitrary and discretionary arrests, made ordinary innocent conduct criminal based on assumption of person's character, and unleashed police power

i.  vagrancy demonstrates most problems with legality

-failure to define conduct

-creation of norm after act

-vagueness allows for too much discretion

-punishes innocent acts as well as guilty ones

E.  Basis of Criminal Liability -- Standards of Culpability
1.  Actus Reus (the criminal act)

a.  Voluntary act -- positive actions

i.  exceptions - reflex/convulsion, unconsciousness or sleep, hypnosis, or body movement not a product of actor's own will

ii. Martin v State, AL -- not guilty of public drunkenness because action was involuntary since police took him into the highway - entrapment

iii. People v Newton, CA -- D shot police officer when he was unconscious himself so no foluntary act because unconsciousness is a complete defense, unless intoxication

iv. Cogdon case -- somnambulism is a complete defense where D killed daughter while sleepwalking

v.  People v Decina, NY -- epileptic, knowing condition acted voluntarily when he operated a car and was therefore guilty

b.  Omissions -- failing to act when there is an affirmative duty to act

i.  duties include: statutes imposes legal duty; special relationship exists between D and victim, i.e. parent/child; contract imposes duty, i.e. lifeguard; D caused danger to victim; or D vountarily assumes care and prevents care by others

ii.  Pope v State, MD -- D did not have a duty to act because of mother's presence; cannot punish moral obligations

-policy considerations include:  promotion of good samaritanism, imposition too great on bystanders

iii.  Barber v Superior Court, CA -- doctors not unlawful when they omitted to continue life support with family's permission

-policy considerations include:  do not want to legislate morality by criminal law or enforce action when help is useless

*court construes act of withdrawing life support as an omission rather than a commission to avoid punishment

2.  Mens rea -- mental state or intent - blameworthiness in choosing to commit a criminal wrong; general intent =simply intend to do the act; specific intent =intend to do actus reus plus something further, i.e. burglary - intent to break in and commit felony

a.  Classifications 

i.  Purposely/Intentionally-- with intent;  D has conscious objective to cause result or engage in such conduct; likelihood of result actually occurring is irrelevant

ii. Knowingly/willfully-- awareness of conduct or circumstancs and a practical certainty exists that the conduct will cause the result; ignorance may be an excuse but willful blindness is not a defense

iii.  Recklessly-- a conscious disregard of a substantial and unjustifiable risk, deviation from standard of conduct is gross based on reasonable person standard, fault = indifference

iv.  Criminal negligence-- no awareness - failure to perceive a substantial and unjustifiable risk; gross deviation from standard of care of RP, less culpable b/c fault = inattentiveness

*theoretical line between iii and iv is awareness of the risk

**statutes that do not specificy requisite mens rea:  MPC -- need at least recklessness vs. NYPL -- need at least negligence

b.  Application:

i.  Regina v Cunningham, England -- statute required "malicious intent" which means D had to have foreseen the consequence of the stolen gas meter possibly poisoning someone; objective RP standard of knowledge; recklessness = willful blindness regarding results

ii.  Regina v Faulkner, England -- D stealing rum lit a match to see and burned down ship but not guilty of arson because he did not have requisite mens rea, not responsible for all consequences unless they are probable and reasonably foreseeable

*specific intent is sometimes required for a crime, i.e. treason - person must deliberately betray the country

c.  Mistake of Fact:

i.  is a defense if it negatives the culpable mental state required for the commission of the offense, the statute provides it as defense or exemption, or it supports a defense of justification, except in strict liability crimes; for knowledge of child's age, it is not a defense

ii. Regina v Prince, England -- pure strict liability because no underlying wrong, mistake of fact not a defense about girl's age, "hail to the patriarcy and protection of father's property rights", desire to protect girl and family unit

iii. People v Olsen, CA -- sex with 13-year-old [strict liability crime for under 14] so mistake of fact not a defense because of underlying wrongful act (he thought she was 16 which is still considered statutory rape); policy considerations of general deterrent and retribution - society wants to protect children and discourage sex

d. Mistake of Law:

i.  ignorance of law is no defense as long as there is requisite mens rea, [do not confuse with mistake of fact]; policy consideration:  encourages people to know the law

i.e. People v Marrero, NY -- mistake of law not a defense because weapons possession statute imposed liability irrespective of one's intent; there was an interim period where D could have carried his gun and been OK under mistake of law b/c he had an authoritative excuse at the trial court level

i.e. State v Woods -- VT Blanket Act, D thought she married a man who was legally divorced but he wasn't, mistake of law not a defense, raises problem of no culpabilty

ii.  exceptions - when mistake of law is a defense

i.e. negates a legal element of the crime + reliance on an official:  People v Weiss -- Ds lacked intent to confine without the authority of law because they were led to believe by a law enforcement officer they could detain a person suspected of the murder of the Linbergh child

i.e. negates legal element of the crime:  Regina v Taafe -- D thought he was smuggling currency which was not against the law, but he was smuggling drugs which is aginst the law - had actus reus, but no mens rea

i.e.  negates a legal element of the crime:  Liparota v US -- D bought food stamps from undercover agent without knowing this conduct was unauthorized, knowingly interpreted as part of statute so mistake of law was a defense, USSC wanted to eliminate vagueness in statute

i.e. reliance on authority:  US v Albertini, HI/USDC -- D demonstrated several times on a naval base in HI - mistake of law is a defense where the mistake results from D's reasonable reliance upon an official, but mistake or later overruled, statement of law

i.e. reliance on an official:  Hopkins v State, MD -- MD law held that advice of counsel was no excuse for violating the law; Cox v LA -- civil rights demonstrator not guilty of violating statute becuase he was directed to stand there by city officials, to rule otherwise would be to condone entrapment

i.e. statute specified willfulness = specific intent:  Ratzlafs v US, USDC -- mistake of law was a defense because the willfulness requirement in the statute mandates that the prosecution prove D acted with knowledge that his conduct was unlawful; don't punish if D doesn't know he did wrong; punishment would be disproportionate without requisite state of mind

** tax cases generally require specific intent because it is so easy to screw up taxes + criminality has not point unless it is willful evasion because there are other ways to get $$ -- Cheek v US, USDC -- requires proof of voluntary, intentional violation of a known legal duty

e.  Strict Liability -- most states very reluctant to impose strict liabilty in criminal law; growing in public welfare offense to regulate dangerous behavior and increase deterrence - no mens rea required, just actus reus:

i.  Application:

i.e.  regulatory offense -- US v Park, USDC -- CEO strictly liable for adulterated food because of his responsibility as an authority figure to prevent the violation; statute imposed the highest standard of foresight and vigilance; **in criminal context strict liability is usually some high form of negligence

ii.  Exceptions -- felony-murder, statutory rape, bigamy

i.e.  intent implicity required by statute, conversion of govt property not a strict liabilty crime -- Morissette v US, USDC -- junk dealer not strictly liable b/c he honestly believed casings had been abandoned

f.  Proportionality -- now refers to gravity of the offense of D in relation to the punishment awarded; applicable with deterrence and retribution b/c incapacitation and reform bear little relationship to gravity, which generally refers to violent crimes or crimes that affect a lot of people and threaten the fabric of society:

i.  Harmelin v Michigan. MI -- cocaine possession and sentenced to mandatory term of life in prison, USSC upheld b/c 8th Am does not include a proportionality guarantee, except for death penalty, rather forids extreme sentences that are grossly disproportionate to crime

OVERRULED Solem v Helm, MI, which held the 8th Amendment did provide a guarantee against disproportionate sentences; Coker v GA, GA, which held death penalty for rape unconstitutional

ii. Death Penalty -- deterrent effect not proven, problems with error and irrevocability, discriminatory administration, and the sanctity of human life; strong retributive element + ultimate incapacitation

i.e. Woodson v NC, NC -- mandatory death sentence for any first-degree murder violates 8th Am

i.e. discrimination -- McCleskey v Kemp, GA -- USSC held that conviction not proven to be affected by race, not a significant risk of racial bias affecting capital-sentencing (Come on!)

II. HOMICIDE
A.  General Principles -- Intentional Killings
1.  First Degree Murder (NYPL 125.27):  intend to cause the death of another and cause the death of another, where victim is a police officer, employee of a correctional facility, and where D was serving a sentence for at least 15 years and had escaped and is older than 18

a. Affirmative defenses: extreme emotional disturbance (EED) for which there was a reasonable explanationor cause and aiding suicide

Application:  

i. Commonwealth v Carrol, PA -- D murdered his wife after she fell asleep, first degree murder because specific intent found in D's conduct and the intendent circumstances, irresistible impulse not a justification;  

ii. Hammil v People, CO -- D choked boy he thought was going to tell about his sexual advances

iii. People v Anderson, CA -- not enough evidence for first degree murder - in order for it to be first it must be proven that the intent to kill was formed upon a pre-existing reflection and have been the subject of actual deliberation or forethought (second degree murder)

*CA penal code:  in murder malice may be expressed or implied; first = a pre-existing plan (deliberate does not mean intentional, it means planned), and after Keeler, CA - statute was changed to unlawful killing of a human being or a fetus with malice aforethought 

*PA penal law:  criminal homicide committed by an intentional killing; no premeditation formula (same as MPC)

2.  Second Degree Murder (NYPL 125.25):  intend to cause the death of another and cause the death of such person or a third person, while commiting a felony (felony-murder rule) or under circumstances evincing a depraved indifference to human life D engages in conduct creating a great risk of death

*PA penal law:  D engaged in perpetration of a felony;  PA also has third degree murder for all other murders.

a. Affirmative defenses:  EED and aiding suicide

b. Depraved indifference to human life -- 

i.e. Parrish v State, FL:  D chased ex-wife in car, she struck another car and died

i.e. Commonwealth v Malone, PA:  D shot friend while playing Russian Roulette, recklessness rose to level of depraved indifference

i.e. People v Burden, CA:  D did not feed baby for at least 2 weeks, extremely reckless and aware of danger

i.e. US v Fleming, US CofA:  vehicular homicide where drunk D 

drove with depraved indifference to human life and safety of others   

i.e. Henderson v Kibbe, __ -- Ds robbed and left victim in road drunk and was hit by car and killed, created foreseealbe risky situation

i.e. Steinberg case, NY -- depraved, reckless indifference to human life, if jury found no 2d degree murder then 1st degree manslaughter charge which requires specific intent to cause serious physical injury which results in death

c. Felony-murder rule [UNINTENTIONAL KILLING], applies to robbery, burglary, kidnapping, arson, 1st D rape, 1st D sodomy, 1st D sexual abuse, aggravated sexual abuse, or escape in the 1st or 2nd degree, where the death of a person other than one of the crime participants is caused in the course of and in the furtherance of the crime; no mens rea requried, intent to commit felony is enough:

i.  Affirmative Defenses -- had no impact on the homicide and was not armed with deadly weapon and no reasonable ground to believe that any participant was armed with such weapon and would engage in conduct likely to result in death or serious physical injury

ii. Application -- Regina v Serne, England - no proof of arson, but if there had been proof of arson, then D would have been guilty of willful murder;  People v Stamp, CA - after a robbery, V died of a heart attack from the shock - D convicted of first degree murder because felony murder is not limite to foreseeable deaths = take your victim as you find her

People v Aaron, MI - in MI case law defines all murder committed in the perpetration or attempted perpetration of enumerated felonies are elevated to 1st degree murder

People v Dillon, CA - boys stealing marajuana killed owner of field, unlike MI, in that felony murder is statutory so ct has to consider proportionality, judgment reduced to 2d degree

*inherently dangerous felony limitation -- People v Phillips, CA - chiropractor D could not be convicted of felony murder because grand theft is not inherently dangerous; People v Satchel, CA - felony of possession of a concealable weapon is not inherently dangerous to human life; People v Henderson, CA - unlawful restraint of another not inherently dangerous to human life; People v Jackson distinguished because father had an independent, collateral purpose separate from the intent to inflict bodily harm

**limitation to felonies independent of the homicide (merger doctrine) -- People v Smith - felony child abuse cannot precede felony murder because the predicate felony is an integral part of the homicide; People v Miller, NY burglary with intent to assault and killing results, 

f-m is appropriate because burglary overrides assult charge 

***killings not in furtherance of the felony -- Redline rule PA that killing must have been done in furtherance of the felonious undertaking;  agency rule - State v Canola - death of co-felon was not in furtherance of the felony; US v Heinlein - unanticipated actions of a co-felon con not be attributed to other felons; vicarious liability, but in NY mens rea of D has to be proven the same as the killer

Shield cases -- Taylor v State - Ds were liable when they forced V to occupy a place of danger in order that they might carry out the crime

A. continued -- Unintentional Killings
*unintended killings can be murder under depraved indifference (worse than recklessness) - knowledge of possible death resulting and don't care

3.  First Degree Manslaughter [NYPL 125.20] -- intent to cause serious physical injury and causes death; intent to kill under circumstances which do not constitute murder because she acts under EED; on a female pregnant for more than 24 weeks an abortional act which causes her death; D 18 or older and V 11 or younger while recklessly engaging in conduct which creates a grave risk of serious physical injury to such person and thereby causes death

a. provocation defense -- Maher v People, MI - provocation may reduce the offense from murder to manslaughter;  elements:  reasaonble cause for provocation and did and no cooling time and D did not cool down

b. EED -- reasonable standard, not reasonable to kill but reasonable to be that disturbed; People v Casassa, NY - D killed woman who dumped him by stabbing her to death, not a defense because it did not meet reasonable person standard; Payne v State, TX - D drowned woman by holding her head in a bucket after a fight, claimed sudden passion defense, but no go;  Lopez v State, TX - D thought V was killer of his mom and felt apprehensive, no manslaughter 

*unlawful-act doctrine -- if you perform an unlawful act and someone dies then you are guilty of manslaughter, no state of mind/unaware of risk - State v Hupf, DE, where D ran a stop light (MPC and NY have not adopted)

4.  Second Degree Manslaughter [NYPL 125.15] -- recklessly causes death of V, performs abortional act on female that results in death, intentional aid of person committing suicide

*intoxication not an excuse for unawareness

a. wanton or reckless conduct -- Commonwealth v Welansky, MA - wanton and reckless disregard of grave danger to safety of patrons in event of fire on premises

b. WA only requires simple negligence to support a conviction of manslaughter -- State v Williams, WA -- neglecting to get medical attention for their child, not reckless because they are not aware of possible consequences

5. First Degree Vehicular Manslaughter [NYPL 125.13] -- commits 2d degree vehicular manslaughter and knows or has reason to know that his license is suspended or revoked due to refusal to submit to a alcohol test or conviction of traffic violation

6.  Second Degree Vehicular Manslaughter [NYPL 125. 12] -- commits criminally negligent homicide and either causes the death of other person by operation of vehicle

7.  Criminally Negligent Homicide [NYPL 125.10] -- with criminal negligence, D causes the death of other person, gross and substantial deviaiton from standard of care without awareness of the risk

8.  Causation -- general for all of murder - rule = individual is criminally liable if their conduct is (1) sufficiently direct cause of death, not necessarily sole or exclusive factor and (2) the ultimate harm should have been foreseen

a. Application -- People v Arzon, NY - it was foreseeable and probable that firemen would respond to D's fire thus exposing them to life-threatening danger even if the actual cause of death was 2d fire;  People v Kibbe, NY - ultimate harm need not be intended by actor if if is something that could have reasonably been foreseen, but for cause (robbed drunk left in cold and hit by car); People v Stewart, NY - an obscure or merely probable connection between D's conduct and another person's death not sufficient for cause

III. RAPE
A.  General Principles -- all rape depends on the issue of consent because the underlying act is not inherently wrong 

1.  Application:

a.  reasonableness standard -- Regina v Morgan, England - if belief that woman consented is not based on reasonable ground than it does not negate mens rea component

b.  mistake of fact is not usually a defense -- Commonwealth v Sherry, MA - mistake of fact requires that the accused act in good faith and with reasonableness; Commonwealth v Carter, PA - question of fact as to whether D's lack of knowledge was reckless; Commonwealth v Williams, PA - if you threaten someone you cannot raise element of consent as a defense

c.  V's fear must be reasonable and it is a question of fact for jury -- State v Rusk, MD - imprisoned by taking her keys, then lightly choking her

*requiring resistance increases risk of injury

d.  sexual conquest, achieving sex through fraud is not considered rape if there is consent -- People v Evans, NY - policy consideration that people will not want to convict D of rape so they won't convict at all, solution would possibly be another crime; fraud in the factum vitiates consent but not fraud in the inducement - Boro v Superior Court, CA - if deception causes a misunderstnding as to the fact itself there is no legally recognized consent becasue what happened is not that for which consent was given

2.  What should be the test for rape and why?

a. MPC overwhelming the will of a reasonably resolute woman

b. Force and resistance are no longer set requirements in most places - victim can offer verbal resistence 

c. Reasonable foundation for fear is still a problem:

i. Gonzales v State,WY - shaking a fist in her face was not enough to reasaonbly justify nonresistance

d. Power v. force:

i. State v Alston, NC - D was not guilty because V did not physically fight him, her past experience with him as an abuser was considered irrelevant to her fear

e. Implied threats:

i. State v Etheridge, NC - upheld convicition of father for committing sexual acts on his son

ii. People v Young, CA - father ordered 6-year-old to submit to sexual act but court found not guilty of forcible rape because there was no evidence of a threat or prior threat of bodily harm

f. Threats not involving physical violence:

i. Commonwealth v Biggs, PA - D not guilty of rape becuse he had sexual intercourse with his 17-year-old daughter by using biblical basis and assured his daughter's silence by threats not of force but of humiliation

ii. Commonwealth v Mlinarich, PA - 14-year-old girl in foster care submitted to D's sexual advances becasue he threatened to send her back to the detention home if she refused him but no physical force so no rape; ct reasoned that interpretation of rape would be too broad by giving some erroneous "unfortunate" circumstances

iii. Commonwealth v Rhodes, PA - changed the meaning of forcible compulsion to include physical, moral, psychological, or intellectual force to compel a person to do a thing agaisnst that person's volition or will

IV.  Anticipatory crimes
A.  Attempt -- statutory definitions of attempt are usually minimal.  They used to be misdemeanors, but today the usual punishment grading system for attempt involves making it punishable by a reduced factor of the punishmetn for the completed crime.  [NYPL 110]

B.  General principles/elements:

1.  MENS REA - purposeful action with intent to commit a crime; D must have the required mental state for the completed crime, e.g. People v Kraft, IL - D must have had the criminal intent to kill to be convicted for attempted murder.  Punishment must be consistent/proportionate with the result they intend.

a.  Recent years have seen a few exceptions, where attempt convictions are upheld in the absence of an intent to achieve the prohibited harm.  People v Thomas, where D fired three shots at a man he thought was a fleeing rapist and his conviction of attempted reckless murder upheld despite the fact that he claimed he was firing to warn and they hit V accidentally.  

b.  Strict liability crime for statutory rape remained strict liability for attempt, so D convicted of assault with intent to commit statutory rape, even though he did not know V's age - Commonwealth v Dunne, MA 

2.  ACTUS REUS - how much does D have to complete in order for it to be considered an attempt?

1.  everything but the last act - MA, Commonwealth v Peaslee, ct indicated that mere preparation is not an attempt, must come closer to the accomplishment of the act;  NY, People v Rizzo, search for V to rob him was not enough for attempted robbery because it was mere preparation.

a.  allows for defense of abandonment - want to make the link close enough that it preserves D the opportunity to repent 

*not recognized by many jurisdictions because it is very hard to determine

2.  substantial step - Ds not only prepared but were on their way to commit the crime = strongly corroborated their criminal purpose, only deterred by the suspicion of law enforcement (FBI) [not considered abandonment] US v Jackson;  substantial step instead of last act allows police to stop crime before it gets too dangerous

a.  Complications - US v Buffington, failure to show attempt to rob a federal bank because Ds were just hanging around, their actual conduct did not cross the boundary between attempt and mere preparation;  US v Joyce, negotiations stage = D never exchanged or even showed the money for drugs even though he went to the place supposedly with the intent to purchase;  US v Mandujano, money was exchanged even though D never actually got the drugs for the undercover agent, still convicted of attempt to distribute heroin.

b.  NYPL - it is no defense that crime was factually or legally impossible, if D could intend to commit actual crime.

C.  Other Anticipatory Crimes
1.  innocent acts committed with criminal intent, in combination an evil purpose and innocuous step are punishable as a crime.

a.  intent to disrupt classes, State v Young, NJ, though act of entering the school is blameless, it was done with a forbidden purpose.  

b.  sometimes the need for early police intervention knocks up against the limitations on police power as seen in Papachristou.

i.  two approaches have been tried:  (1) procedural, allowing police to stop and detain a suspect in circumstances short of those justifying an arrest on probable cause under the 14th Am; and (2) substantive, making it a crime to loiter or prowl in circumstnces giving rise to alarm that a crime will be attempted.

ii.  two traditional instances of making preparatory behavior criminal as substantive crimes are the crimes of burglary and assault.

*attempted burglary - People v Gibson, CA, where D entered a store yard at night carrying a ladder and bag of tools and wearing gloves;  State v Kleier, ID, where D was apprehended in the early morning hours climbing the stairs to a second-floor store with a bolt cutter.  

*attempted assault - Wilson v State, GA, held no such thing because an assault itself is an attempt to commit a crime;  some cts have differed, State v Wilson, OR, where D came looking for his wife at work carrying a shotgun and intending to shoot her, but her coworkers hid her

V.  JOINT RESPONSIBILITY
A.  Aiding and Abetting -- general principles:

1.  persons who commit a crime together are all equally guilty of the crime

2.  specific intent crime -- persons must intend to participate fully  (specific intent element) to be fully guilty, e.g. if present without intent to aid the crime but do so inadvertently then no accomplice.  why?  because the accomplice is also a principle = equally guilty and able to be punished.

a.  State v McVay, RI -- accessory must have same mens rea as principal;  D hired and counseled captain of steamship who negligently operated the steamship causing an explostion; D charged with aiding and abetting manslaughter - proper conviction b/c you must intentionally aid but the state of mind does not have to be any greater than the actor's, i.e. must be aware of the defects that caused the harm or should have been aware

b.  People v Abbott, NY -- a preconceived plan and verbal communication are not necessary to aid and abet someone; 2 guys involved in a drag race, one killed a woman and both found guilty of criminally negligent homicide - intention to aid and the aiding actually occured.

c.  People v Wilson, CO -- D decided with friend to burglarize drugstore while framing friend;  found not guilty because he did not have the same mens rea as the principal

d.  US v Fountain -- knowledge was enough due to the seriousness of the crime (murder)

3.  D can be an accomplice regardless of whether the principle can have full capacity to commit crime, i.e. if you aid an insane person, you do not get the insanity defense.

a. Morgan -- though he could not legally rape his wife he can aid and abet others who have that capacity

4.  D can aid and abet by omission if there is a duty to act.  

5.  In order to aid and abet a SL offense, D has to know the facts that would give rise to the liability.

a.  Johnson v Youden -- in order to aid and abet a SL crime to sell above price set by govt, they have to know that the price was set

b. Giorgianni v The Queen, Austr --  in order to aid and abet a SL offense regarding brakes, D must know all the essential facts which made what was done a crime and intend to aid the principal offender.

c.  You can be guilty for criminal negligence if you knowingly allow someone to drive who is drunk and they kill someone in a car accident -- People v Marshall, MI; Story v US. 

6.  Renunciation is a defense if D made a voluntary and complete renunciation, withdrew from participation and made substantial effort to prevent the commission of the crime - NYPL 40.10

7.  Actus reus -- Wilcox v Jeffery, Eng - D unlawfully aided and abetted jazz player when he went to their illegal concert and enjoyed it.  D knew it was an illegal act for them to be playing in England.  

B.  Application:

1.  Jury instructions must include that D's acts were used with the intention of aiding the perpretration of the crime, US v Hicks,  D is guilty if he was there for the purpose of aiding and abetting and then did not need to for the crime to be accomplished; mere presence is not enough

2.  A nexus must be established between the accused and the party whom he is charged with aiding and abetting in the commission of the crime, State v Gladstone, WA, D not guilty because this vital link was missing

3.  Nexus may be more attenuated or inferred from the circumstances for more serious crimes:

a.  US v Fountain -- a prison inmate was convicted of aiding and abetting another inmate to murder a guard.  It was enough that he knew when he helped S obtain the knife that S would use it to attack the guards.  Circumstances linked immediately to violent crime implies intent to use knife for crime.  

b. Attorney General v Tally, Judge, AL -- man seduced judge's sister-in-law, her brothers went to kill the man and judge told telegraph operator not to send warning and the man was killed;  guilty of aiding and abetting even though there was no nexus

4.  Police exemption -- NYPL 35.05 - if an undercover agent, no liability as an accessory 

B.  Facilitation - NYPL 115 - believing it probable that one is rendering aid, actor engages in conduct which provides such person with means or opportunities for the commission of the crime and which in fact aids such person to commit the crime.

1.  Renunciation is a defense.

2.  Difference from aiding and abetting in that D believes it probable that she is aiding in facilitation and knows she is aiding in aiding and abetting.

C.  Conspiracy
1.  Conspiracy only has two elements (1) intent and (2) agreeing with others to commit a crime; PLANNING is the issue unlike aiding and abetting where crime has been completed.  

a.  Mulcahy v Queen, Ireland -- Ds were indicted with conspiracy to foment the Irish rebellion even though they did not commit an overt act because the very plot is an act itself.

b.  Some Am jurisdictions require an overt-act with an exception for the most serious offenses.  

2.  Advantages:

a.  crime does not have to get close to attempt or commission

b.  vicarious liability - partnership = powerful net b/c each one's guilt affects the other.

c.  can give consecutive sentences for conspiracy and completed crime b/c conspiracy has its own dangers arising from group action.

3.  Most jurisdictions fix the punishment for conspiracy at some term less than that provided for the object crime.  

4.  Most states allow the defense of renunciation.  

5.  Mens rea:

a.  US v Feola -- conspiracy to assault a federal officer where Ds did not know official's status; ct does not think mens rea for the conspiracy has to be higher than underlying crime; here it is a SL offense so awareness of the official status is irrelevant

b.  People v Powell, NY -- a conspiracy, to be criminal, must be animated by a corrupt motive or a motive to do wrong.  [doctrine rejected today]

c.  People v Lauria, CA -- Lauria not guilty of conspiracy for simply providing telephone service to prostitutes.  The intent of a supplier who knows of the criminal use to which his supplies are put to participate in the criminal activity connected with the use of his supplies may be established by (1) a direct evidence that he intends to participate or (2) through an inference that he intends to participate based on (a) a special interest in the activity or (b) the aggravated nature of the crime itself.

6.  Scope of Agreement:

a.  spoke with no rim -- Kotteakos v US - Ds received fraudulently set up loans through one link; transactions were discrete and Ds would not benefit from each other's involvement in the conspiracy therefore not all one conspiracy but several different ones; the prosecution's reason for trying to convict of one conspiracy is to get the benefit of all the evidence against each D

b.  chain -- Blumenthal v US - illegal distribution chain where each party was a link; although there was no agreement between wholesalers and salespersons they knew of each other's existence b/c the nature of hte business is such that hte existence of the others is obvious; one conspiracy was found;  Anderson v Superior Ct, CA -- D convicted of conspiracy for referring patients to abortion doctor but less clear that she knew about others referring to doctor

c.  combined spoke and chain -- US v Bruno - the success of the whole was dependent on each part; even though the ends were pretty attenuated and there was not communication between all the parts, they knew that the business could not stop or begin with their individual transactions b/c they were all parts of a single undertaking.  US v Borelli - elaborate heroin operation extending over a long period of time so certain links play same role with different counterparts therefore conviction of one conspiracy for all Ds would be an over-simplification; movement away from the spoke and chain theories

d.  Braverman v US -- Ds collaborated in the illicit mfr, transportation and distribution of liquor but can only be convicted of one conspiracy even though it may commit different crimes b/c a conspiracy is not the commission of the crime it contemplates but rather the agreement itself - violates a single statute.  Prosecution wanted for the long sentencing benefits as opposed to evidentiary purpose.

7.  RICO -- Racketeer Influenced and Corrupt Organization Act
a.  Policy reason behind RICO was that it created a response to increased sophistication of organized crime without the hassles of dealing with the spoke and chain conspiracy theories.

b.  Elements:  (1) PATTERN -- commit two predicate offenses that form a pattern of racketeering activity in furtherance, directly or indirectly, of an ENTERPRISE, (2) intent to join the enterprise by participating or aiding the racket [can be inferred from conduct or circumstances but there has to be knowledge of the enterprise], (3) racketeering = act or threat involving murder, kidnapping, gambling, arson, robbery, bribery, extortion, drugs, (4) offenses must be within ten years of one another and (5) enterprise can be illegal or legal.  

c.  US v Neapolitan -- chop shop operation - there was substantial circumstantial evidence that D agreed to conduct the affairs of the sheriff's office through a pattern of racketeering activity and more specifially, that he agreed to the commission of at least two of the predicate crimes listed in the indictment

d.  RICO solves the problem of the spoke and chain because it punishes for participation in the enterprise not the agreement, however, RICO participants are also hit with a conspiracy conviction as well.  

i.  US v Elliot established that RICO conspiracies cut a wider swath than standard conspiracy law by doing away with chain and spoke, only require a plan to aid the enterprise.

e.  RICO is a remedial not a substantive statute b/c it does not create new crimes but serves as a prerequisite for the invocation of increased sanctions for conduct which is proscribed elsewhere in both federal and state criminal codes.  

f.  Mistake of law is not a defense.

VI.  DEFENSES
A.  Justification -- what person did was right

1.  Self-defense -- (1) an unlawful or immediate threat, actual or apparent, of the use of deadly force against the defender, (2) the defender must have believed that she was in imminent peril of death or serious bodily harm and that her response was necessary to thwart the attack, (3) these beliefs must not only have been honestly entertained but also objectively reasonable in light of the surrounding circumstances, (4) resistance must be proportional to the threat and with the intention of thwarting the attack not hurting the victim.

a.  State v Schroeder, NJ -- D stabbed older cell-mate while asleep and could not use self-defense b/c the threat was not imminent and words are not sufficent alone to be justification for an assualt.

b.  Case of Madelyn Diaz -- her terrible husband beat and threatened her and her children so she killed him while he was sleeping; the jury would not convict her b/c they felt a perception of future, inescapable danger could provide sufficient grounds for reasonable, self-defensive, life-taking action.

c.  People v Goetz, NY -- the standard is objective in that the action must be reasonable based on an RP but subjective in that D's background and circumstances are considered.  He got off on everything but carrying a concealed weapon.

i.  Problems with Goetz (hard b/c there are so many problems):

(a)  vigilante act

(b)  he could have just shown the gun rather than fired it randomly

(c)  racism and stereotypes clearly affected his actions

(d)  disproportional 

3. Battered woman's defense -- State v Kelly, NJ - Expert evidence on BWS is admissible because it is directly relevant in determining one of the critical elements of self-defense, e.g. the reasonableness of D's belief.  It helps to dispel many of the common myths circulating about the situation women who are battered find themselves in.  

a.  Scientific reliability:  Ibn-Tamas v US -- expert testmony excluded b/c it was not scientifically reliable.  It failed the Frye test.

i.  Frye test essentially requires a reliable body of scientific opinion supporting a novel scientific theory.

b.  State v Stewart, KS -- rejected a separate subjective test for the reasonableness of battered women.

c.  Werner v State, TX -- rejected expert testimony on the "Holocaust Syndrome" b/c it only tended to show that D was not an ordinary and prudent man with respect to s-d.

d.  Clemney v State, GA -- D could not bring expert testimony about her abuse by former spouses before she killed the man she was living with b/c the state would not have a fair ability to rebut the credibility of abuse by third parties.

4.  Duty to retreat -- D has a duty to retreat if she believes she can with complete safety to herself, unless she is in her own home and not initial agressor or a cop or assisting a cop.

a.  Jahnke v State, WY -- boy who had been abused by his father, attacked and killed him one night; he was not allowed justificaiton of self-defense b/c (in that instance anyway) he was the initial aggressor.

b.  People v Abbott, NJ -- Abbott did not have a duty to retreat b/c he was probably not sure he could do so with complete safety in a 3 on 1 attack; there was also the important issue of establishing that V was the initial aggressor or Abbott would not have had a right to s-d at all.

c.  Goetz case too -- Goetz was in a subway corner so he may have felt trapped and unable to retreat.

d.  People v Tomlins, NY -- Cardozo:  ppl assailed in their own homes never have a duty to be fugitives from their own homes.

e.  This issue is one of the reasons for the bws - women who are battered should not have to flee their own homes.

5.  Defense of another 

a.  People v Young, NY,  -- D came upon two men beating a youth and thought that they were doing so unlawfully but they were detectives making a lawful arrest.  D was found guilty b/c one who goes to the aid of a 3d person does so at her peril.  

b.  NYPL 35.15 now provides:  a person may use physical force upon another person when and to the extent she reasonably believes such to be necessary to defend herself or a 3d person from what she reasonably believes to be the use or imminent use of unlawful physical force by such other person.  Why the change?  policy = do not want to punish someone for being a good samaritan

6.  If justifiably acting in s-d, D is not guilty for the harm or death that results to a 3d party.

a. People v Adams, IL -- D shot his assailant and killed someone sitting in the car with him.  D not guilty b/c if the circumstances are such that they would excuse the killing of an assailant in s-d, the emergency will be held to excuse the person assailed from culpability, if in attempting ot defend herself she unintnetionally kills or injured a 3d person.

7.  Defense of property
a.  People v Ceballos, CA -- D was not justified in using the spring gun to protect his property b/c the asserted burglary was not of such a charater as to warrant the use of deadly force, e.g. there was no threat to Ceballos.

i.  Policy reasons:  (a) spring guns cannot discriminate, (b) preservation of life more important that preservation of property.

b.  NYPL 35.20 -- seems to suggest that the homeowner must be home at the time and reasonably believe there is a threat to her, e.g. the right to repel from property is combined with the threat to her person not just her things.

i.  the innocent aggressor is at her peril b/c unintentionality makes no difference if D has reasonable belief the aggressor will hurt her.

8.  Law enforcement
a.  Durham v State, IN -- IN statute allowed D (officer) to use all necessary means to effect the arrest when V either flees or forcibly resists after notice of the intention to arrest.  D would not have been able to use force just to arrest V for illegal fishing, a misdemeanor, but when V started to hit him then he was justified.

b.  NYPL 35.30 -- a police officer can use deadly force when she believes the offense committed was a felony involving physical force against a person or when V resists arrest while armed with a deadly weapon.

i.  no justification is police officer is reckless with respect to innocent people.

ii.  private person has the same rights if directed by a police officer or if the same circumstances exist.

iii.  NYPL 35.15 - officer does not have duty to retreat

c.  TN v Garner, TN -- officer responding to burglary shot and killed unarmed prowler who was escaping;  use of deadly force was not justified b/c it was not necessary to prevent the escape of a dangerous felon, however, a private person who was home when Garner broke in would have been justified in shooting him b/c constitutional issues would not be in question; 4th Am governs police officers as agents of the state;  the reason the officer could not be guilty however was mistake of law - the statute did allow such force but now the statute is unconstitutional so ex post facto

i.  policy = shooting a fleeing felon is prevention not punishment, cruel and unusual punishment, denies felon due process

ii.  MPC holds the threat does not have to be immediate but has to be dangerous

9.  Choice of Evils -- necessity requires D to make a choice between two wrongs

a.  NYPL 35.05 -- conduct is justifiable when it is an emergency measure necessary to avoid an imminent public or private injury which has developed through no fault of the actor or it is required or authorized by law or performed by a public servant in the reasonable exercise of her duties or powers 

b.  People v Unger, IL -- D was allowed a necessity defense because if his testimony was believed by triers of fact he was forced to choose between two admitted evils by the situtation which arose from actual and threatened homosexual assaults and fears of reprisal.

i.  cites People v Harmon, MI -- defense of duress allowed in a similar situation.

*duress is different however b/c there is no choice, whereas in choice of evils, there exists the choice of a lesser evil

ii.  People v Lovercamp, CA -- limited defense of necessity to situations that met five conditions:  (a) specific threat of death, forcible sexual attack or substantial bodily injury, (b) no time for complaint to authorities or history of futile complaints, (c) no time or opportunity to resort to the cts, (d) no evidence of force or violence towards police or innocent people in the escape, and (e)  immediatley reports to authorities when she is safe from the immediate threat.

*Lovercamp elements are relevant factors but not dispositive in establishing a necessity defense.

iii.  J. Underwood (dissenting in Unger):  sees future troubles b/c the widened availability of this defense could encourage escapes, disrupt prison discipline and possibly cause increased injuries.  Lovercamp restrictions should apply.  It appeared that Unger was off to Canada rather than reporting to authorities.

c.  US v Kroncke, MN DC -- a person's illegal activity may not be excused on the ground that she acted in response to her personal moral values, e.g. cannot commit a crime and use necessity defense based on legal govt action - in this case, protesting the draft.  

*same as NYPL - in NY justifications are straight defenses, e.g. D needs to raise a reasonable doubt.

d.  Necessity defense has been raised in many sit-in, vandalism, trespass, and related prosecutions in recent years - they are sometimes successful at the jury trial but fail at the appellate level;  stated reasons often include the failure to exhaust legal alternatives, absence of an imminent danger, ineffectiveness of the means chosen to avert the danger and evidence of a contrary legislative assessment of evils.

e.  Regina v Dudley & Stephens -- a person cannot be justified in killing as a lesser evil b/c each life is valued equally and there is no legitimate means of deciding who should die

f.  Bisbee deportation -- justification that conspiracy existed and was dangerous but cts fear self-help solutions

B.  Excuses -- wrong but excused - affirmative defenses in NY, need only prove more likely than not (preponderance of the evidence)

1.  Duress - potentially full excuse - D cannot have created the situation herself

a.  NYPL 40.00 -- threatened imminent use of unlawful physical force that a reasonable person would have been unable to resist, not available when D put herself in that situation

* common law generally requires imminent threat of bodily harm

b.  MPC - broader b/c it does not specifically require physical force or imminence

c.  State v Toscano, NJ -- b/c of threat to him and his family he filled out false insurance claims, duress was an excuse; more like MPC b/c it extended the idea of imminence and did not require D to heroically resist; ct wanted to find duress b/c D did not benefit from his actions and had a lot of evidence of messed up life as a result of this

*duress is a balancing test of sorts between threat and social policy -- here less harm is done by the submission of false claims than to be subjected to physical harm, e.g. often the seriousness of the crime committed under duress will be a factor

2.  Intoxication -- generally no defense as long as capacity to form intent exists; why?  intoxication itself is desired to be deterred and usually voluntary so it involves an initial choice -- to a certain extent D puts herself in the situation

a.  NYPL 15.25 -- not a defense but evidence is allowed when it is relevant to negate an element of the crime

*similar to MPC

b.  People v Hood, CA -- intoxication evidence was not admissible here b/c it was a general intent crime unless intoxication was to the point of unconsciousness

*Chevigny does not like the general/specific distinction

c.  State v Stasio, NJ -- did not allow intoxication as a defense even though it was a specific intent crime b/c distinction is irrelevant unless the highest levels of intentionality, e.g. premeditation and deliberation crimes b/c the level of intent does not take away the seriousness of the harm; should be balancing test on a case by case basis

d.  State v Cameron, NJ -- D hurt ppl in public vacant lot, intoxication no defense b/c she was not drunk enough that her faculties were prostrated, e.g. she had the ability to choose

e.  NYPL and MPC -- intoxication is not a defense for recklessness b/c intoxication itself is the risk consciously disregarded

f.  Hard issue -- many states really vary on it.  It is hard because we want to punish people who choose to do wrong yet also deter people who are dangerous and discourage people from getting drunk.

3.  Mental Disorder
a.  Insanity 

i.  M'Naghten's case, Eng -- D must show that she did not know the nature and quality of her act or did not know that the act was wrong as a result of mental disease; pretty narrow b/c it requires complete impairment.

*now most jurisdiction and MPC go with substantial impairment

ii. State v Cameron, WA -- mental disease not a defense b/c he knew murder is prohibited by the law and seemed to know the nature and quality of his acts; he was delusional as to why he had to kill his stepmother

*illustrates the problem with the cognitive component of mental disease defense b/c most mentally ill people have a problem with controlling their behavior even if they "know" it is wrong, so they are dangerous to a certain extent but not really blameworthy -- as a result of this many jurisdictions have supplemented the right/wrong test with an additional defense if D was unable to adhere to the right as a result of irresistible impulse.

iii.  US v Freeman, US DC -- M'N rule too rigid b/c it does not allow for those who know right from wrong but are unable to control their behavior;  Ds should not go free but receive the appropriate form of institutionalization

iv.  THEN Hinckley shot President Reagan and the controls tightened on the insanity defense as a result of his acquittal -- US v Lyons - conform conduct dropped out again and the standard resorted back to the cognitive test with substantial capacity as the standard.  

v.  NYPL 40.25 -- affirmative defense when D lacked substantial capacity to know or appreciate  (cognitive standard) nature and consequences of such conduct or that such conduct was wrong.

b.  Diminished capacity -- not a very well-liked defense;  Why?  it swallows up insanity defense, treats people unequally under the law b/c at the margin all criminals are somewhat abnormal.

i.  US v Brawner -- convicted of murder with premeditation, introduction of expert testimony as to diminished capacity was permitted b/c it was relevant to negate the specific mens rea

ii.  State v Wilcox, OH -- ct did not accept psychiatric evidence that an accused had a diminished mental capacity that would prevent D from forming specific intent.  Why?  essentially diminished capacity will allow crazy, dangerous people to roam the streets.

iii.  Difference between intoxication and diminished capacity -- intoxication can more easily be proven with witnesses and testimony regarding how much alcohol was consumed whereas diminished capacity is much harder and requires expert testimony which is harder for a jury to sort out on common sense decisions.

iv.  Problem - ppl with diminished capacities are no less dangerous and we want to enhance deterrence.  NYPL does not allow a diminished capacity defense, only insanity and EED.

v.  MPC much more liberal.  

4.  Entrapment -- not that D could not resist or does not have the intent but rather she knows what she is doing but the temptation that was offered by an officer of the state was too great to reasonably be resisted.

a.  US v Sherman -- D would not have done the crime BUT FOR the continued temptation of the govt officer;  entrapment as a matter of law b/c it vitiates the purpose of the criminal justice system; conduct was product of shady law enforcement activity

i.  J. Frankfurter (concurring):  question for the ct instead of the jury - does the police conduct fall below the standard of proper govt power?

ii.  USSC rejects the objective test b/c it is hard to determine what the police practice actually is and draw a bright line, so rather objective/subjective test in that subjective based on individual cases but some cases are objective in that they are a matter of law, e.g. beyond the pale - a clear abuse of govt power.

b.  Some states do not allow entrapment excuse for violent crimes, only commercial transactions, which is where it is most often raised anyway. 

c.  NYPL 40.05 -- affirmative defense that D was induced or encouraged to commit crime by public servant when methods used created a substantial risk that the offense would be committed by a person not otherwise disposed ot commit it.  Inducement must be active.  [objective test]

d.  Many other cts apply subjective test based on whether D had the "predisposition" to commit the crime.  This is obviously problematic and violates the innocent until proven guilty doctrine.




