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I.  RELEVANCE

A.  Basic rule (FRE 402)
Relevant evid. admissible (except where excluded by another rule, e.g. hearsay), non-relevant evid. inadmissible.



1.  Definition of relevance:  (401)
-evid. probative re a factual proposition (i.e. makes the fact more or less likely than it would be w/o the evid., doesn't have to make the fact more probable than not) which is material to the case (i.e. doesn't have to be determinative of the outcome but only aids is fulfilling or disproving elements required by the substantive law).



2.  Direct v. Circumstantial evid.

-Direct evid.- if believed, resolves a matter in issue.

-Circumstantial evid.- even if believed, additional reasoning required to resolve the matter in issue.

*Direct always relevant, circumstantial not always.


B.  Relevant evid. not always admissible.



1.  Danger of unfair prejudice, confusion of issues,, misleading jury, delay, waste of time, or needless presentation of cumulative evid. substantially outweighs prob. value (FRE 403)
Exs. of unfair prej:  emotional appeal where it low probative value re factual relevance.



2.  Any rule excluding evid., e.g. hearsay.

II.  REAL And DEMONSTRATIVE EVIDENCE (incl. writings)

A.  Definitions



1.  Testimonial v. real + demonstrative evid.

-Whereas "testimonial" evid. involves testimony by live W in which W makes assertions about facts which jury can't observe 1st-hand, "real" and "demonstrative" evid. can be perceived 1st-hand by jury.

-Relevance of distinction:  credibility of W giving testimonial evid. needs be evaluated by jury whereas not so of real/demonstrative except of sponsoring W.  However, standards for admission of both are generally the same, i.e. relevance, prob. value not outweighed by prej., etc.  

Ex.:  When W gives testimonial evid. re size of knife, jury needs evaluate W's credibility, memory capacity, and perceptive ability, while if real knife used is presented to jury it can evaluate its size for itself.



2.  Real v. Demonstrative evid.

-Real evid- tangible object that played some actual role in the matter, e.g. photo of alleged bank robbery, wiretap recording.

-Demonstrative evid.- tangible evid. that merely illustrates some matter, e.g. maps, diagrams, replicas of objects actually used in the matter at issue, and any matter created especially for the litigation.

(Some cts. use demonstrative to incl. demonstrative and real.)

-Relevance of distinction:  foundation/authentication different.




a.  Foundation/authentication for real evid.

-Prove evid. is really the object used in the matter at issue.




b.  Foundation/authentication for demonstrative 


     evid.

-Show evid. fairly represents or illustrative what it is alleged to illustrate.

E.g. that drawing of the event in question fairly represents what happened.


B.  Foundation for admissibility



1.  Authentication (FRE Art. IX)
-All real and demonstrative evid. must be shown to be genuine, i.e. to be the tangible object its proponent claims it to be (sufficient to support jury finding that object is what its proponent claims, judge decides this under 104 since relevance is conditional upon authenticity), e.g. not only that the white powder sought to be admitted is cocaine but that it's the cocaine found in D's possession if that's what it's claimed to be. (FRE 901).

-Rationale:  more than mere logical relevance required, e.g. if cocaine shown to come either from D or X, it's relevant since 50% chance it came from D, but it inadmissible???



a.  Methods of authentication





(1) Real evid.






(a) Uniqueness

E.g. Sponsoring W testifies that the object is the one he saw because it has the same unique characteristic.






(b) Chain of custody/condition unchanged

-Each person who had custody must testify re how and got it, how stored it while had it and who had access, and how and when and to whom gave up custody.  Reas. breaks in chain not fatal.

-Condition needs be unchanged unless change irrelevant.





(2) Demonstrative evid.

Need show it fairly representative and useful, e.g. a diagram of a crime scene would need a witness who saw the crime scene to testify that the diagram is fairly representative.





(3) FRE 901(b) illustrations






(a) Testimony of witness w/ knowledge- that object is what it's claimed to be.






(b) Nonexpert opinion on handwriting- based on familiarity not acquired for the litigation.






(c) Comparison by trier or expert W-

w/ specimens which have been authenticated.






(d) Distinctive characteristics + 





circs. (uniqueness)






(e) Voice identification-






(f) Telephone conversations-

phone records and circs. indicating person answering was the one called.






(g) Public records/reports-






(h) Ancient docs./data compilations-

if in unsuspicious condition, located where reas. expected, 20 yrs. old or more.






(i) Process or system-

evid. showing process/system used to get a result produces an accurate result.






(j) Methods provided by statute/rule





(4) Self-authenticating docs (FRE 902)
Don't need to offer any evid. to authenticate.  Automatically admissible, though opponent can obviously try convince jury the evid. not authentic.

-Certain public docs.

-Official publications

-Newspapers/periodicals

-Trade inscriptions




b.  Demonstrations/experiments

Need be similarity of conditions.




c.  Photos/x-rays/movies

Authentication by either:  1) W who saw the event and testifies that the photo accurate reflection of what he saw; or 2) Testimony re accuracy of the process and chain of custody.




d.  Recordings 

***Hearsay rule still apply!!!




(1) Telephone conversations

Must establish the parties to it- by recognition of voice, circs. e.g. that caller knew certain facts.





(2) Sound recordings

Need show that the recording device and its operator were capable, no changes made (chain of custody), speakers identified, conversation made voluntarily.




e.  Computer print-outs

-Authentication under FRE 901(b)(9) re process.

-See Best Evid. rule 2.a.(2) below.




f.  Writings

(Hearsay rules still apply!)

Need to show who author is, can be done by signature if W saw it signed by X or recognizes sign. or expert, or by distinctive characteristics or circs., or testimony by someone w/ knowledge, or if reply.




g.  Maps, models, diagrams, summaries

Must show it accurate representation of what it purports to portray.



2.  Other Requirements for Foundation/Admissibility




a.  Best Evidence Rule (FRE Art. X)

(writings, recordings, and photographs)

(FRE 1002)- "to prove the content of a writing, recording, or photograph, the original...is required, except as otherwise provided in these rules"

-Rationale- prevent distortion/fraud of actual content of the writing.





(1) Def. of "proving the content"

-Not attempting prove content if trying show the writing exists, was executed, or was delivered.

-Incidental records:


-Not need use incidental records unless trying "prove their 
content."


-Not need use marriage cert. to prove marriage, or 
transcript of prior testimony to prove its content, or 
photo/video to prove what happened in an event that someone 
eyewitnessed, but if try to prove their content then have to 
use original.

-K, deed, any doc. that embodies the transaction must be used.





(2) Def. of "original"

-Not always earliest, e.g. if handwritten note then typed and typed one mailed in libel suit the mailed copy is the original.

-Can have duplicate originals.

-Computer print-out is orig. (FRE 1001(3))




b.  Exceptions to Best Evid. Rule





(1) Duplicates (FRE 1003)

-Admissible unless:  1) genuine ques. raised as to authenticity of original; or 2) unfair under circs.

-Duplicate defined:  (FRE 1001(4)) 





(2) Collateral writings (FRE 1004(4))

If writing/recording/phot not closely related to a controlling issue, best evid. rule not apply even where trying prove its contents.





(3) Original unavailable

Allowed use otherwise inadmissible copy or oral test. (next best evid. or any evid.???-the latter (FRE 1004 Advisory Comm. Note)) if sufficient excuse such as:

-Lost or destroyed if not serious fault/bad faith of proponent (FRE 1004(1)).

-Inconvenience.

-Possession by 3rd party and can't be obtained by subpoena or otherwise (FRE 1004(2)), then can use copy.

-Possession by opponent if opponent had notice proponent wanted the use the orig. (FRE 1004(3)).

-Public records/docs. which must remain in public possession, e.g. real estate deed, can use certified copy (FRE 1005).





(4) Voluminous writings/recordings/photos

-Summaries can be used if sponsoring W testifies to their accuracy + originals or duplicates made available to opponent (FRE 1006).





(5) Admissions by opponent

Admissible despite availability of original if:

1) Admission made by opponent in testimony or deposition or in written admission.

Not admissible if unsworn oral admission.  (FRE 1007).




c.  Not unduly prejudicial

e.g. gruesome photos (generally admissible), "day in the life" films (generally admissible) where scene purpose only to create sympathy rather than show nature of injuries, bodily demonstrations if e.g. purpose to show pain and get pers. inj. P to scream in agony.




d.  Not hearsay,

or any other rule excluding relevant evid.

III.  TESTIMONIAL EVID. 

(Examination and Impeachment of Witnesses, Opinions and Expert 
Testimony)

A.  Examination of Witnesses/Objections (FRE 611)


1.  Leading Question (objection)




a.  On Direct examination (FRE 611(c))

-NOT allowed.

Definition:  suggests to W the answer desired by questioner, more likely be leading if calls for yes/no answer (e.g. "Didn't...?) or is very specific.

Rationale:  want W's words, not lawyer's.

Exceptions:  

1) When party calls a hostile W (e.g. dishonestly claims can't recall), or adverse party (FRE 611(c)).

2) Less competent W.




b.  On Cross-exam. (FRE 611(c))

-Allowed unless friendly W, e.g. party adverse to side that called him.

-Rationale:  unfriendly W not likely let questioner put words in his mouth.



2.  Argumentative (objection)

Questioner not allowed use ques. to argue his interp. of the evid.



3.  Misleading (objection)

Misleading ques. assumes as true a fact which is in dispute, risk W's answer may unintentionally implicitly affirm the truth of the assumed fact.

E.g.  When did you stop beating your wife? if W hasn't admitted beating wife.



4.  Beyond the scope (objection)




a.  Direct

No limits on scope except relevancy and other rules.




b.  Permissible scope of Cross (FRE 611(b)):





(1) Subj. matter of direct

Allowed if same transaction/stment that was subj. of direct.





(2) Credibility of W





c.  Redirect and Recross

Redirect limited to what 1st brought out on cross.

Recross limited to what 1st brought out on redirect.



6.  Narrative v. Specific Questions (no objection)

Neither required or preferred by law.




a.  Specific questions

Advantage- questioner control over W's testimony.

Disadvantage- risk of being leading.




b.  Narrative questions

Advantage- testimony in W's own words, no risk of being leading.

Disadvantage- questioner doesn't have much control over W's testimony, and W may blurt out inadmissible testimony.


B.  Refreshment of Recollection (FRE 612)
-No restrictions on what can use to refresh W's recollection since what's used to refresh isn't evid.

Distinguished from past recollection recorded (FRE 803(5):

-W needs not to be able to recall for it to be past recollection recorded.

-W/ present recoll. refreshed, what's used to refresh isn't admissible evid., so hearsay rule not an issue.

-Don't need to show document that refreshes is reliable but only that it refreshes W's memory.  

-If W reads from doc., usually seen as not refreshing.  

-Rationale for diff. treatment:  if always allowed such hearsay docs. into evid. even if W recalls the event, documents will be prepared w/ attorney for use in any future lit.


C.  Opinion Testimony by Lay Witnesses (FRE 701/704)


1.  Pers. Knowledge (FRE 602)

-Required of all lay Ws.

-Definition pers. knowledge:  if a fact about which W testifies is one which could have been perceived by the senses, W must've perceived it w/ his senses.

Distinguished from hearsay rule:  if W's stment on its face makes clear W merely repeating what someone else said, then hearsay objection; but if W purports to be stating matters he personally observed but is actually repeating stments by others, objection based on lack pers. knowledge.



2.  Requirements for admission of Opinion testimony 




a.  Rationally based on the perception of W (equivalent of pers. knowledge requirement above)(FRE 701); +




b.  Helpful to clear understanding of W's testimony or the determination of a fact in issue (FRE 701).

Ex.:  D charged w/ bank robbery.  Pros. evid. photos by bank camera.  W cop allowed give his opinion that photo resembles X but not whether photo resembles D since, while jury could look at photo and D and determine resemblance, jury had no way to compare photo w/ X.




c.  Limits on opinion on ultimate issue 





(FRE 704(a)).

Generally admissible, except can't:

1) Tell jury what outcome should be; or

2) Phrase opinion using legal terms; or

3) Give opinion on ques. of law, e.g. legal requirements for finding of liability/guilt.


D.  Expert and Scientific Testimony (FRE 702-706)
(See F. below re impeaching expert, e.g. bias, learned treatises)



1.  When expert testimony allowed




a.  Sci., tech., other specialized knowledge which will assist trier of fact to understand the evid. or determine a fact in issue (FRE 702)-

-needs be helpful to jury, not beyond the ken of ave. juror, but less likely be helpful if expert opinion re matter laymen regularly called upon to evaluate.

-Relevant and reliable test for sci. (not tech. or other specialized knowledge)- Daubert v. Merrell Dow (p.486 supp.) held that FRE 702 replaced Frye general acceptance in the field test w/ relevant and reliable test which favors greater admissibility.

-Reliable- sci. method (i.e. can be and has been tested), gen. acceptance/peer review will be factor, also see 403 re prej. and 703 re basis being of type reas. relied upon by experts.

-Relevant- will "assist" jury.




b.  W qualified as expert by knowledge, skill, experience, training, or educ. (FRE 702).



2.  Scope of expert opinion testimony allowed




a.  Opinion allowed (FRE 702)




b.  Opinion on ultimate issue (FRE 704)

Allowed, except:

not re whether crim. D had mental state constituting an element of the crime charged or a defense.



3.  Basis for expert's opinion (FRE 703)




a.  Pers. knowledge not required, but sufficient




b.  Any facts/data reas. relied upon by experts in W's field in forming opinions/inferences,

whether presented to expert before or at trial.

Exs:  pers. knowledge, observation of prior evid. at trial, hypothetical ques. etc.




c.  Facts/data relied upon need not be admissible-

so can rely on hearsay if reas. for expert rely on it.




d.  Disclosure of basis (FRE 705)

-Ct. discretion to require expert disclose basis before direct examination.

-Rt. to cross-ex. re basis for expert's test. on direct.



4.  Examples




a.  Probability evid.

Usually admitted in paternity suits and rape cases, but not in general.




b.  Speed detection by radar

Need accuracy of test in general and in this case.




c.  Breathalyzer




d.  Fingerprints




e.  Voice prints- cts. split




f.  Blood tests




g.  Neutron Activation Analysis




h.  Psychology/psychiatry

-Re mental st. of D in insanity defense, see FRE 704(b).

-Re reliability of eyewitness i.d.- not generally accepted since juries make visual i.d.s all the time (maybe admitted re people's inability make good i.d. of person of diff. race).

-Rape trauma syndrome- i.e. that V exhibits symptoms of rape traum syndrome and so probably was raped- cts. reluctant to admit since danger of prej. to D.

****
E.  Competency/Personal Knowledge (FRE 601/602)
Competency- hypnosis stuff.


F.  Impeachment of Witnesses (FRE 607,608,609)
*Diff. from character evid.! which used to prove act consistent w/ character.

-Can impeach any W, on direct or cross (FRE 607)(at common law, can't impeach on direct unless using prior inconsistent stment when surprise and actual injury or hostile W).



1.  Prior Crimes (FRE 609)

Distinguished from FRE 404- 404 involves character evid. used substantively to prove conduct in conformity w/ character, but 404(b) disallowes using prior crimes for such purpose.

Rules for using prior conviction to attack credibility of W:




a.  W other than accused

Admissible if:

1) Crime convicted for was punishable by at least 1 yr.; and
2) FRE 403 probative value re credibility not substantially outweighed by prej. (burden on opponent of the evid. to show prej. substantially outweighs prob. value).

-or-

3) Conviction was of crime of dishonesty or false stment-

(SEE ALSO time limit if more than 10 yrs. since conviction or release, effect of pardon, juvenile adjudications, pendency of appeal.)




b.  Accused

Admissible if:

1) Probative value re credibility outweighs prej. effect (harder standard than FRE 403 since burden on proponent of the evid. to show prob. value outweighs prej.):

Balancing of following factors:  1) Impeachment value of prior crime; 2) Recency of prior conviction (older, less relevant); 3) Similarity (more similar, more prej.); 4) Importance of D's testimony (if D is only W who could testify for his case, admission less likely); 5) Centrality of credibility issue (more central, more prej.???).

-or-

2) Crime of dishonesty or false stment.

(SEE ALSO time limit if more than 10 yrs. since conviction or release, effect of pardon, juvenile adjudications, pendency of appeal.)



2.  Character (good or bad) and Conduct (prior bad acts or prior good acts) (FRE 608)

Distinguished from 404:  404 character evid. used to prove conduct in conformity w/ character.

-Admissible w/ these limitations:

1) Must be used only to attack/support W's credibility (608(a));

2) Must be in the form of opinion or reputation, 

not specific instances of conduct (prior bad or good acts), 

except in cts. discretion (prob. v. prej.) on cross-ex. of the W whose credibility is at issue or the W who's testifying re another W's credibility. 

(Might be able to get prior conviction in under this rule even if couldn't get it in under 609 if W lied about the conviction in some instance, since the lie is the prior bad act.);

3) Extrinsic evid.-

Where ques. re specific instances of conduct allowed, still can't seek to prove these instances by extrinsic evid. (incl. testimony from witness other than one whose past conduct's at issue) (608(b))

4) No bolstering-

Evid. of truthful character admissible only after it's been attacked (i.e. general character rather than veracity of specific stment, e.g. by opinion or reputation evid. under 608 or bad act or prior crime but maybe not prior inconsistent stment)(608(a)).

(Applies to prior consistent stment, see IV.A.5.b. below re whether hearsay and general rules of admissibility.)



3.  Prior Inconsistent Stments (FRE 801(d),613)

Hearsay?- Not hearsay when used to impeach since not used to prove truth of matter asserted.  If used to prove truth of matter asserted, hearsay unless satisfies requirements of 801(d)(1) (See IV.A.5. below).

Admissible under these limits:

1) Used to impeach (if used to prove truth of matter asserted, see IV.A.5. below to determine if inadmissible hearsay)-

if impeaches but could also be used by jury as substantive evid., ct. exclude under FRE 403 if no harm done by W's in-ct. stment, e.g. in negl. action if W testifies that didn't see whether D ran red light and W's prior inconsis. stment that saw D run light;

2) Stment needs be disclosed to opposing counsel upon request;

3) Extrinsic evid. (incl. testimony of a witness other than W who allegedly made the stment) of the prior inconsis. stment inadmissible unless W given chance at some pt. to explain/deny the stment and opposing party given chance question the W who allegedly made the stment re the stment.



4.  Bias

Admissible w/ these limits:

1) Extrinsic evid. only if W whose bias at issue denies facts indicating bias;

-Confrontation Clause:

if crim. D not allowed impeach a pros. W for bias, Confron. Clause violation unless st. policy disallowing the impeachment outweighs.



5.  Sensory or mental defects

Hearing, vision, drugs/alcohol, psych. testimony (see expert evid. too)

-Exs. of bias-  friendly feeling (family, friend, lover, employee, bus. relationship, party calling the W has paid W $ in settlement suit); hostility; self-int. (expert being paid, W plea bargained and is awaiting sentencing); membership in group.

IV.  HEARSAY
(805- for "hearsay w/in hearsay" to be admitted, each hearsay must be admissible.)


A.  Is it hearsay? (FRE 801)
If yes, inadmissible unless fits an exception.  802.

Written or oral not matter.

Rationale- 4 dangers of hearsay explained by Tribe triangle:  

ex.:  declarant's stment that "the light was broken" offered to prove that the light was broken-

1) Ambiguity 

2) Insincerity 

3) Erroneous memory 

4) Inaccurate perception

(1 + 2 deal with danger that declarant didn't really believe as jury might interpret that the light was broken; 3 + 4 danger that declarant didn't accurately recall or perceive that the light was broken.)

Hearsay rule addresses these dangers because hearsay lacks:

1) Cross-ex- could expose all four dangers.

2) Demeanor evid.- expose insincerity.

3) Oath- prevent insincerity.



1.  "Truth of the matter asserted"  801(c)
Not hearsay unless offered to prove truth of the matter asserted.

-Not offered for truth of matter asserted if offered to prove:




a.  Verbal acts

If stment is a legally operative fact, not hearsay since not offered for truth of matter asserted but to show a legal relationship.




b.  Verbal parts of acts

If stment offered to clarify an ambiguous physical act, not hearsay.




c.  Effect on hearer of reader

If stment offered to show this effect, e.g. to show listener/reader put on notice, had certain knowledge, had a certain emotion, behaved unreasonably, etc., not hearsay.

See self-def., negl. cases.




d.  Declarant's state of mind

e.g. to show sanity/insanity, knowledge, fear, etc.

If the stment itself is of the declarant's mental state, hearsay but see 803(3) hearsay exception.




e.  Reputation

When not offered to prove the truth of the matter asserted.




f.  Opinion surveys

Not hearsay or see 803(3) present stments of mental state.




g.  Impeachment



2.  "Statement" 801(c)/(a)
Not hearsay unless it's a statement.




a.  Oral or written assertion 801(a)(1)




b.  Nonverbal conduct if intended as assertion (2)

-When conduct equivalent of a verbal stment, e.g. a nod.

-Assertions implied from conduct not stments since not intended as assertions, Zenni (departs from traditional rule since, while 4 hearsay dangers present, they lesser when assertion not intended (ambiguity greater, but apparent to jury)).

-Silence, e.g. absence of a complaint or in the face of an accusation, can go either way.  Arg stment- hearsay danger of ambiguity is present.  Arg not stment- not intended as assertion, merely conduct that's circumstantial evid.



3.  Out-of-ct. 

Not hearsay unless stment was made out of present ct.



4.  Admissions by party-opponent 801(d)(2)
Not hearsay if conditions met.

Rationale- not that reliable (except for E), as w/ hearsay exceptions, but that party should take responsibility for own words/acts.

Distinguished from declarations against interest:

1) No requirement that admissions be against declarant's interest at the time the stment made.

2) Declarant not need be unavailable as w/ decl. v. int.

3) Admission must be offered against declarant, whereas decl. against int. can be offered by declarant or against declarant.

Distinguished from other hearsay exceptions:

1) Rules barring opinions and conc. of law not apply to admissions.

2) Rules against 1st-hand knowledge not apply.

Conditions:

Stment (oral or written) offered against X and is:




a.  X's own stment- 801(d)(2)(A)




b.  Stment by Y adopted by X- 801(d)(2)(B)

Adopted if X's conduct or silence justifies conc. he knowingly agreed w/ Y's stment.

E.g., if Y brags in X's presence to 3rd party re amount of $ X got from a robbery, and X silent, silence held to be adoption of Y's stment and admissible as admission by X since reas. person would've denied truth of Y's stment if disagreed.




c.  Stment by someone expressly authorized by X to speak on the subject- 801(d)(2)(C)

-Includes stments by agent to principal X under Advisory Committee's Note.

-Includes D co.'s bus. records.




d.  Stment by X's agent w/in scope of agency- 801(d)(2)(D).

Diff. from c. in that stment on subject not expressly authorized, though action by agent re the subject was authorized.




e.  Stment by co-conspirator w/ X during the course + in furtherance of the conspiracy- 801(d)(2)(E)

Rationale- more reliable than in-ct. stment after arrest; necessity since conspirators often won't testify against each other.

"During the course of"- so not incl. stments after arrest.

"In furtherance of"- 

"Conspiracy"- must be found by prep. of the evid. by the judge, who can take into acct. the stment at issue as well.  Bourjaily.



5.  Prior stments 801(d)(1)

*Declarant must be available and subject to cross re stment.




a.  Prior inconsistent stments (d)(1)(A)

See III.E.3. above if used to impeach rather than to prove truth of matter asserted!
-Inconsistent w/ declarant's current testimony.

-Made while under oath, but not need to have been crossed when made.

-Admissible as substantive evid., not just for impeachment.

-If declarant denies making prior stment, merely check transcript.

-If declarant now claims can't recall facts upon which prior stment based, inconsistent only if judge think declarant really can recall.

-If declarant repudiates prior stment, inconsistent and admissible.




b.  Prior consistent stments (d)(1))(B)

-Consistent w/ declarant's current testimony.

-Offered to rebut impeachment of declarant re current test.

-Admissible as substantive evid., not merely re credibility.




c.  Prior i.d. (d)(1)(C)

-Stment by declarant identified someone.

-I.D. made after perceiving the person.

Distinguished from a. and b.:

No oath required (a.), nor proceeding (a.), and not have to be inconsistent or in rebuttal if consistent.


B.  If it's hearsay, admissible as exception to hearsay?



1.  Exceptions, availability immaterial (FRE 803)
Rationale- reliabilty.

*Pers. knowledge requirement applies to all?




a.  Present sense impression (803(1))

Rationale- reliability since contemporaneity, no time for reflection but, unlike excited utterance perception not disturbed by excitement (less sincerity or memory probs.)

Requirements:

1) Stment describes/explains an event/condition.

2) Stment made while declarant perceiving event/condition,

or immediately thereafter- less time after event than possible under excited utterance.

-No need for corroboration of the impression.

-Rule against opinions not apply, only applies to opinions expressed in ct.

Ex.:  observation re speed someone driving in negl. case.




b.  Excited utterance (803(2))

Rationale- reliability since contemporaneity, danger of insincerity or memory problem low (though misperception danger higher).

Requirements:

1) Startling event/condition- reas. person would've spoken w/o reflection.

2) Stment made while declarant still excited by the event- question is whether declarant had time to reflect, which will be the case if stment seems consciously self-serving.

Distinguished from present sense impression:

Present sense impression stment made describing an event, whereas excited utterance stment only has to relate to the event, though could also describe the event but also has to be made while in excited state.

Ex.:  accidents, rape, etc.




c.  Physical or mental condition (803(3))

Rationale- contemporaneity, declarant's memory of st. of mind or phys. condition no more likely to be accurate than a bystander's memory of what he then said.

Requirements:

-Stment made at time of the condition spoken about.

-Medical conclusions not fall under this exception.

-Not incl. stment of memory or belief offered to prove the fact recalled or believed unless declarant's will at issue.  Shephard- "Dr. Shepard has poisoned me" not admissible since backward-looking, offered to prove not declarant's st. of mind but Dr. Shepard poisoned her.  Rationale- hearsay rule would disappear if allowed in such stments.

Mental condition:

-Check whether offered to prove truth of matter asserted.

-Not matter that ultimate mental state issue is one at diff. date than when stment made, as long as stment re present mental state is relevant to mental state at this other time.

1) When state of mind directly at issue.

2) When state of mind relevant to prove that declarant took a certain action.  See Hillmon, admissible even where the action was with another person so that declarant's stment essentially also admitted to show that another person took a certain action, at least where there's independent evid. that at least one of them actually did as stment indicates.

Distinguished from present sense impression:

Present sense impression about external world while stment re phys./mental condition about internal world.




d.  Medical diagnosis/treatment (803(4))

Rationale- declarant self-int. since dr. to rely on stment for treatment.

Distinguished from stment re phys. condition to layperson:

-If made to dr., can incl. stment re past phys. conditions.

-Stment re cause of the phys. condition admissible if "reasonably pertinent to diagnosis or treatment."

-Stment re fault or identity not pertinent and so inadmissible.

-If made not to dr. but still for "purpose of med. diagnosis or treatment," then admissible.

-Not matter that stment made to physician solely so phys. can testify.  Advisory Comm. Note.  Rationale- experts allowed to state basis for opinions even if the basis be otherwise inadmissible.




e.  Past recollection recorded (803(5))

See also bus. records exception, which not require inability to remember.

Requirements:

1) Impaired recollection- 

"insufficent recollection to enable W to testify fully and accurately"

Rationale- otherwise be incr. in stments prepared w/ attorneys to be used in litigation.

2) 1st-hand knowledge- 

"once had knowledge," so no exception if info. provided by assistant unless checked on.

3) "Made or adopted when...fresh in...memory"

4) Accuracy when written-

i.e. W must testify that recalls making an accurate record or that confident wouldn't have written/adopted record if it was accurate.

5) Made or adopted by W-

If made by assistant but checked for accuracy by W when W has 1st-hand knowledge, then considered adopted and don't need assistant's testimony.  If not checked, both W and assistant will have to testify.

6) Doesn't have to be a writing.

7) See Best Evid. Rule if it's a writing.

8) Only read to jury, unless offered by adverse party, 

since it's in place of oral testimony and shouldn't get additional weight given to written testimony.

Distinguished from present recollection refreshed:

Present recoll. refreshed isn't exception to hearsay rule, since only W's testimony goes into evid., and don't need to show document reliable but only that it refreshes W's memory.  If W reads from doc., usually seen as not refreshing.




f.  Bus. records (803(6))

Requirements:

1) Kept in course of regularly conducted bus. activity, regular practice to make record-

-if person who supplies the info. from his pers. knowledge isn't acting on behalf of the bus., this req. not met.

Rationale- if no duty to bus., no price for being inaccurate, no reason give it more weight than other hearsay merely because it ends up in a bus. record, e.g. a police report or hospital record.

-frequency:  "regular practice" has no frequency requirement.

2) Personal knowledge- 

record must be made by or from info. from someone w/ pers. knowledge.

3) At or near the time- 

of the matter recorded.

-computer printouts:  not prepared at time of entry in computer, but admissible if data entered at right time, as long as trustworthiness of the process is shown.

4) Foundation witness-

someone who can establish 1-3 requirements re this record.

5) Business- 

includes schools, hospitals, churches, institutions.

6) Opinions- 

expressly allowed, but see 7) if source/basis for opinion not available/given.

7) Lack of trustworthiness exception-

if self-serving, e.g. accident report by RR, then ct. discretion to exclude.

-Absence of a record- see 803(7)

Usually not hearsay at all anyway since not assertion.




g.  Public records (803(8))

A) Activities of the office/agency

B) Matters observed under duty-

-not incl. matters told to pub. agency, e.g. police record of stment of a witness (see other possible exceptions).

-not incl., in criminal matters, observations of police/law enforcement.

C) Investigative reports-

-"factual findings" interpreted to incl. opinions and conclusions (not incl. legal concs.) as long as the report is based on factual findings.

-not usable against crim. D.

-Lack of trustworthiness exception- (Adv. Comm. Note- if self-serving, if concs. based largely on inadmissible hearsay, etc.)

Relation to recorded recollection:

Not allowed admit rec. recollection as exhibit unless offered by adverse party.

Relation to bus. records exception:

unclear if, if inadmissible under pub. records, whether possible to admit under bus. records.




h.  Ancient docs. (803(16))

Requirements:

1) Doc. must exist 20 yrs.

2) Authenticity est'd-

found in expected/natural place, unsuspicious appearance.

3) Pers. knowledge of writer-

see other rules.




i.  Learned treatises (803(18))

-Can use on direct

-Can use on cross even if expert being crossed hasn't relied on the treatise and refuses to recognize that it authoritative, as long as authoritativeness est'd in some way.

-May be read into evid., but not received as exhibits.

-Expert must be on stand.




j.  Reputation re boundaries/gen. hist. (803(20))




k.  Reputation re character (803(21))

Removes hearsay prob., but see 404, etc.




l.  Prior felony conviction

Exception to hearsay when offered as evid. that the person w/ the previous conviction committed the crime convicted for in order to prove some fact essential in the case (except when prosectution offers prior of someone other than D to prove D guilty).

Distinguished from 609-

In 609, prior offered to impeach.



2.  Exceptions, unavailability required (FRE 804)
Rationale- unavailability required since testimony in court w/ cross and oath and demeanor better evid. than the out-of-ct stment.

Def. of unavailable (804(a)):

1) Priviledge

2) Refusal to testify

3) Lack of memory (W needs to testify that lacks memory)

4) Death, phys./mental illness

5) Unavailable and party offering stment has made effort to procure.

(*See Confrontation Clause)




a.  Former testimony (804(b)(1))

Rationale- have oath and cross, though not demeanor.

Requirements:

1) Party against whom the former test. is being offered must have either had opportunity and sim. motive to question (by direct, cross, or redirect)when former test. was given, or predecessor in interest (in civil case- sim. motive) had opp., and similar motive to question.

-Crim. cases- 

no provision for predecessor in interest, so party opposing the admission of former test. must've had opp. and sim. motive.

2) "Similar motive"-

Not need identity of issues, only similar motive.




b.  Dying declarations (804(b)(2))

Rationale- supposedly more truthful when think dying about cause of death.

Requirements:

1) Belief death imminent- actual death not required.

2) Civil case or criminal homocide case

3) Stment concerns cause or circs. of declarant's death (or perceived imminent death)

4) 1st-hand knowledge (e.g. stment re i.d. of killer not admissible if declarant didn't see killer)

5) Opinion- not admissible, see 701.

6) 104- judge decide whether jury could reas. concl. declarant thought he was dying.




c.  Stments against interest (804(b)(3))

1) When made, against pecuniary or proprietary interest or tends subject declarant to civil or crim. liability or hurt a claim by declarant such that:

2) Reas. person wouldn't have made stment unless believed it true.

3) Stment tending to expose declarant to crim. liability which is offered to exculpate accused not admissible unless corrob. indicates trustworthiness.

4) 1st-hand knowledge

Distinguished from admissions:

For admissions, stment need not have been against interest, stment must be offered against declarant who's a party, declarant need not be unavail., and declarant need not have 1st-hand knowledge.

5) Opinion not admissible.

(See Confrontation Clause if crim.)




d.  Stment of pers. or family history (804(b)(4))

e.g. stments re birth, death, marriage, genealogy




e.  Residual exception (804(b)(5))

-Must be more probative on the pt. for which offered than any other evid.

E.g. grand jury testimony.

V.  CONFRONTATION CLAUSE
Criminal D- right "to be confronted w/ the witnesses against him" under 6th Amend. (to fed. gov. and, through 14th Amend. due process, to st. govs.).


A.  Out-of-court stments



1.  Indicia of reliability required.




a.  Firmly rooted hearsay exception; or 2.





(1)  Firmly rooted hearsay exceptions.

-Co-conspirator exception 801(d)(2)(E) Bourjaily.

-Former testimony 804(b)(1).

-Probably dying declaration 804(b)(2).





(2)  Not firmly rooted hearsay exceptions.

-Co-D's confession (no prob. w/ using confession against confessor)- not firmly rooted, even if decl. against penal interest, Lee, since confessions specially unreliable.

-Stments made in custody- Lee.




b.  Particular facts guaranteeing trustworthiness.

-If declarant's stment self-int., this req. not satisfied.

-Corroboration not relevant!, only circs. surrounding stment itself, Idaho v. Wright.

-Cross-ex. at time of declaration not required, but relevant.

-Co-D's confession- if confession substantially dovetails w/ D's confession, maybe sufficient unless diverge on key pts.



2.  Unavailabilty of declarant relevant but not required.

When cross of remote utility to D, unavailability not required.

-Former testimony 804(b)(1)- unavailability required under FRE and Confrontation Clause, Inadi/Roberts.

-Co-conspirator stment 801(d)(2)(E)- neither FRE nor Confrontation Clause requires unavailability, Inadi.

-Co-D's confession- unavailability required.

-FRE 803 availability immaterial hearsay exceptions:  probably no availability required, Inadi/Roberts.

-FRE 804 availability required exceptions are safe re this factor.


B.  Restrictions on scope of cross by D.

St. relevance rules which limit scope of cross may violate D's Confrontation rts. if the rules materially impair D's ability to present exculpatory evid.

-Ct. must balance st. int. in its rule against D's int./rts.

ex.:  rape shield laws if prohibited cross. re V's past sex. conduct no matter how relevant.  FRE 412 expressly admits const. required evid.

VI.  CIRCUMSTANTIAL EVIDENCE

A.  Character evid. to prove conduct in conformity (FRE 404)
Generally NOT admissible (FRE 404(a)).

Rationale:  while relevant, prej. outweighs prob. value.



1.  Character of accused in crim. case (FRE 404(a)(1)).

Admissible when:

1) pertinent/relevant to crime charged; and

2) offered by accused; or

3) offered by prosecution to rebut such evid. offered by accused.



2.  Character of victim in crim. case (FRE 404(a)(2)).

(See also E. below for sex offense cases.)

Admissible when:

1) pertinent/relevant to crime charged; and

2) offered by accused (e.g. that V aggressibe to help self-def.); or

3) offered by pros. to rebut 2), or

4) offered by pros. re "peacefulness" of V in homocide case to show V not 1st aggressor, i.e. to rebut self-def.



3.  Character of witness (FRE 404(a)(3)- 607/608/609).



4.  Other crimes, wrongs, or acts (FRE 404(b))

NOT admissible to prove conduct in conformity w/ character, but admissible as relevant circ. evid. to prove an element of the crime charged:

1) motive- probative re whether D did the act or whether did it w/ intent, e.g. that D accused of car theft had escaped from jail at time of and near where car stolen.

2) opportunity

3) intent- if D admits act for which crime charged but offers innocent explanation, prior similar acts can be offered on theory that less likely innocent explanation if do same thing over and over.

4) preparation- to show purposefulness, negate possibility of accident.

5) plan

6) knowledge- e.g. that D knew goods were stolen since got them from X, from whom D'd previously gottent stolen goods.

7) identity- modus operandi from other crimes to prove D did this crime; not allowed if D admits he did the act but issue is D's intent.

8) absence of mistake or accident

9) impeach W

10) etc.

if, in crim. case when pros. seeks admit such evid., notice to accused,

-and-

enough evid. of other crime that jury could reas. find it committed.  Huddleston,

-and-

FRE 403 prej. doesn't substantially outweigh prob. value:  look at similarity of crimes, time interval, strength of evid. of other crime, proponent's need for the evid., unfair prej.



5.  Character in issue

Always admissible (FRE 405(b)?).

Ex.:  libel case in which D wrote that P had a bad character and D's defense was truth.


B.  Methods of proving character (FRE 405)
***Applies to 608/609 too?-no.



1.  Reputation or opinion

Always allowed when such evid. admissible.



2.  Specific instances of conduct




a.  On cross-ex.

Allowed if:  relevant, i.e. relates to the character traits testified to by the W being cross-exed.  

-No extrinsic evid. allowed.




b.  When character essential element of 



charge/claim/defense.

Allowed.

-No extrinsic evid. allowed.


C.  Habit (FRE 406)
-Admissible, i.e. relevant to prove conduct in conformity w/ habit.

Habit distinguished from character (if character, see FRE 404):

Habit more specific, i.e. refers to person's regular response to specific situations, whereas character is general (e.g. character for care vis a vis habit of using blinker, but what is regularly driving safely?).

-Applies to habit/routine practice of a business, too.

-Not need corroboration that conduct was actually in conformity.\

-Not need lack of eyewitness of event in question.


D.  Subsequent Remedial Measures (FRE 407)
-NOT admissible to prove negl. or culpable conduct.

-Admissible to prove (if controverted):  feasiblity of precautionary measures (e.g. if D claims not negl. because was no safer wasy to handle to sit.), ownership, control, impeachment, or anything other than negl.

-Rationale:

1) Social policy not want discourage remedial measures; 

2) Remedial measure not an admission.


E.  Sex Offense Crim. Cases- V's Past Conduct (FRE 412)


a.  Reputation or Opinion evid. (412(a))

NOT admissible re V's past sexual conduct.



b.  Specific instances of conduct (412(b))

-NOT admissible (applies to past sex. behav. w/ persons other than accused on issue of consent);

-Admissible if:

1) Constitutionally required; or

2) Past sex. behav. w/ persons other than accused,

offered by accused 

on issue of whether accused was source of semen or injury; or

3) Past sex. behav. w/ accused,

offered by accused

on issue of whether alleged V consented.



c.  Procedural rules (412(c)(1)+(2))

Notice by accused.

Hearing re admissibility.



d.  Prob. value outweighs unfair prej. (412(c)(3))

VII.  PRIVILEGES

A.  Attorney-client (FRE 503-not enacted)

Requirements for assertion of priv.:



1.  Client 

can be corp. or ind.



2.  Priv. belongs to client

-Can be asserted on by the client or on the client's behalf, not to protect the attorney.



3.  Professional relationship

-priv. applies only to communications made in facilitation of the rendering of prof. services.

-not necessary that client pay a fee, e.g. can be initial consultation.

-only necessary for client to reas. believe talking to att.

-NOT apply to non-legal advice.



4.  Confidential

-priv. applies only to communications intended to be confidential; if 3rd party learns of the communication, usually still protected if the interception wasn't reas. anticipated, otherwise held to be waived.

-applies also to stments made by the att., but only to protect client.

-applies also to 3rd parties working for/assisting the att. 

-presence of 3rd party not make priv. waived if client needed the person there.

-NOT apply to observations of att. that anyone could've made, e.g. phys. observations.



5.  NOT apply to fact of existence of lawyer-client relat., or client's i.d.



6.  NOT apply to phys. evid., e.g. docs. given to att. by client.

-so no priv. for att. advice re concealing/destroying phys. evid.



7.  NOT apply where the communication relates to commission of a future crime or fraud.

Exceptions:

-not apply to att.-client dispute.

-not apply to disputes 'tween jt. clients of same att., i.e. not just that they have same att. but are jt. clients.


B.  Husband-wife (FRE 505-not enacted)



1.  Adverse testimony (spousal immunity)

Priv. of testifying spouse, not D spouse (at least in fed. cts.).

E.g.  pros. can't call D husband's spouse at time of testimony to testify against hus., regardless of what her test. is.  

Applies in crim. cases only.



2.  Confidential communications

Priv. of testifying spouse and party spouse.

-Priv. against disclosure of confid. communications made by 1 spouse to the other during their marriage.

(so unlike spousal immunity, this priv. exists regardless of whether they still married at time of testimony; also, applies only to communications, not other adv. test. such as what wife witnessed while they married).

Civil or crim. cases.

Exceptions:

-not apply to crim. pros. for crime committed by spouse against other spouse or children.

-not apply to civil suit between the spouses.

-not apply to communications made to facilitate a future crime.

VIII.  BURDENS OF PROOF and PRESUMPTIONS

A.  Burdens of Proof



1.  Burden of production




a.  Allocation of burden

-Can shift during trial.





(1)  Civil cases

P needs est. prima facie case in civil cases.

D burden re contrib. negl. def.





(2)  Crim. cases

-Elements (part of def. of the crime, i.e. things pros. needs prove to win)- burden prod. on pros. re elements of the crime  (DUE PROCESS).

-Aff. def. (exclupatory even if all elements exist)- D may constitutionally be required to bear burden production re aff. def., e.g. insanity, self-def., extreme emotional disturbance.

-Overlap of element and aff. def.- burden on pros. re both, 

e.g. if malice aforethought made element of crime and heat of passion made aff. def., pros. will have burden re both since proving malice aforethought necessarily involves disproving heat of passion.




b.  Satisfying burden of prod.

-If fail to satisfy, don't get to go to jury.





(1)  Civil case

-If burden of persuasion is preponderance of the evid., burden production satisfied if come forward w/ enough evid. so judge decides that a reas. jury could conclude that burden of persuasion by prep. of evid. was satisfied, i.e. verdict in favor.





(2)  Crim. case

Satisfied if produce enough evid. so judge decides a reas. jury could find burden of persuasion by proof beyong a reas. doubt been satisfied, i.e. favorable verdict.



2.  Burden of persuasion




a.  Allocation of burden

-Never shifts during trial.





(1)  Civil cases

On P except for contrib. negl. def., etc.





(2)  Crim. cases

-Elements (part of def. of the crime, i.e. things pros. needs prove to win)- burden persuasion on pros. re elements of the crime (DUE PROCESS).

-Aff. def. (exclupatory even if all elements exist)- D may constitutionally be required to bear burden persuasion re aff. def., e.g. insanity, self-def., extreme emotional disturbance.

-Overlap of element and aff. def.- burden on pros. re both,

e.g. if malice aforethought made element of crime and heat of passion made aff. def., pros. will have burden re both since proving malice aforethought necessarily involves disproving heat of passion.




b.  Satisfying burden of persuasion

-If fail to satify, jury will decide against.  Also called "Risk of non-persuasion," since if neither side persuades jury, side w/ burden of persuasion loses.





(1)  Civil case

Satisfied by prep. of evid., i.e. more likely than not.

(Can't be purely statistical evid., e.g. that D owned 60% of all blue buses and P hit by blue bus.)





(2)  Crim. case

Beyond a reas. doubt (req. by Due Process Clause).


B.  Presumptions

-Definition of presumption:  

Presumption means that if prove fact A, presumption that fact B exists.



1.  Effect of presumption is civil case




a.  "Bursting bubble" effect (majority-FRE 301)

If fact A shown exist, presumption fact B exists and burden prod. re fact B shifted to opposition.

So if opponent then comes forward w/ some evid. (or enough evid. to get to jury?) that B not exist, his burden prod. satisfied so presumption disappears, i.e. its bubble bursts.


 

b.  "Morgan" effect (minority)

If fact A shown exist, presumption fact B exists and burden prod. and burden persuasion shifts to opposition.



2.  Effect of presumption in crim. case

If presumptioni irrebutable, must be rational reason to be const.




a.  Permissible presumptions

i.e. judge tells jury it may infer fact B from fact A.

Const. if rational to make such presumption/inference.




b.  Mandatory presumptions

i.e.  jury must infer/presume fact B from fact A, so 

burden of persuasion shifts.

Unconstitutional if:  presumed fact B is an element of the crime, unless presumed fact B flows from fact A beyond a reas. doubt (this rare).






