EVIDENCE OUTLINE Part ONE

The Basic Concept

FRE 401: Definition of “Relevant Evidence”: “Relevant evidence’ means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.  [Critical importance of determining the meaning of that phrase.]

Relevant evidence must be: 

1. Probative (That is, the proposition is more likely to be true given the evidence than it would be w/o the evidence.)

2. Material (Must affect the outcome of the case under applicable law)

Note: For something to be relevant it doesn’t mean the proposition is likely to be true because of the new factoid.  It simply means that the proposition is more likely to be true; no matter how slim the increase in likelihood may be, relevance is established.  “A brick is not a wall”.  You need a wall to convict someone, but the way to get it is to use a variety of small bricks.  [So, the evidence of gun ownership is relevant in Zackowitz, but it can’t be used because it’s prejudicial.]
FRE 402: All relevant evidence is admissible, except as otherwise provided by the Consti. Of the U.S., by Act of Congress, by these rules, or by other rules prescribed by the Supreme Court pursuant to statutory authority.  Evidence which is not relevant is not admissible.

FRE 403: Exclusion of relevant evidence on Grounds of Prejudice, Confusion, or Waste of Time: Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative ev.

Exceptions for Privilege, Prejudice

Prejudice: Relevant evidence barred when its probative value is outweighed by its prejudicial effect.  Evidence is considered prejudicial only when it is likely to affect the result in some improper way.  Evidence that you are seen fleeing from a shooting with a gun is prejudicial, but not in the legal sense, and is admissible because its harmful effect flows from its probative value.

· Good/Bad Character: Ev of bad character is highly likely to have a prejudicial effect, where Ev of good character is very unlikely to be so prejudicial.  

· How Prejudicial?  If X makes guilt 10% more likely, and we think the jury is likely to think X makes guilt 50% more likely, then it’s barred.

Note: “Probably” is used in evidence as a term of art, meaning that it tends to make the proposition more or less probable.

FRE 104(9)(b): Conditional Relevancy: Requires a condition to be proven after introduction of the evidence to establish relevance.  If it’s not proven, then the evidence is expunged.  Builds division of labor into evidence.

People v. Adamson  (CA, 1946)

F: Woman strangled with lamp cord.  Some stockings were missing, and some were found in D’s apartment (though not matching stockings).  He was also heard to be selling a diamond ring (and she had a ring stolen).

H: Admitted.  Reasonable jury could conclude guilt beyond a reasonable doubt.  

· Hearsay (ring): W may testify to part of a conversation if that is all that he heard and it appears to be intelligible.  QUESTION: IS this really hearsay?
· Stockings: Although they do not identify D all by themselves, they do constitute a “logical link” in the chain of evidence.  Weight to be given evidence is determined by the jury.

· D says prejudicial (violated DP): Serves no purpose but to imply fetish.

· CHEV: This is Bad!  There is, at best, tangential relevance here because they’re not the same stocking tops!  There are other VALID uses for stocking tops (i.e., ‘do rags or hairnets for people in industry jobs.)

Judging Relevancy:

· CHEVIGNY: FAR more reluctant to judge things relevant than I was.  Once you put things in a criminal context they take on this dark aura, but they don’t have to.  Example: Problem 1:  D earned very little & stood to gain a lot from killing his wife( motive?  Chev says, “the easiest way to get your wife’s money is to STAY MARRIED, not kill her!”  That info is only weakly relevant.  The motive is weak.  BUT, if he wanted to leave his wife, it’s much more relevant.

FRE 103: Objections

· You have to state the grounds for objection (at least the title of the reason), or you can’t appeal it (AppCt won’t have basis for review).  

· Objections must be timely, and must be sufficiently narrow.  (See pgs. 88-89).  [Narrow: A blanket objection to the admission of the tape does not preserve an objection to failure to redact the tape. (U.S. v. Holland)]  

· Relevance and Prejudice are two different objections.  If you want balancing, you have to request both, not just Relevance (even after Alvarez--pg. 90).  

TYPES OF EVIDENCE

A. REAL EVIDENCE

Imwink § 4.08—Real Evidence:  Has a connection with the case (i.e., the very knife used in the murder).  P must demonstrate the object’s connection with the case.  Two methods of identifying physical evidence are: 

(1) Ready identifiability (unique, one of a kind characteristic that a W can testify to), 

· Foundation complete so long as W testifies that he previously observed the characteristic and presently recalls it.  

· FRE 901(b)(4) expressly permits ID of an object by its “distinctive characteristics.”

(2) Chain of custody.

· Links are people who actually handle the object.  Must show actual receipt, ultimate disposition, and safekeeping b/w the two.  Ideally you go through each link in chronological order on the stand.  CANNOT formally tender the exhibit into evidence until the last link’s testimony.  

	Elements of the Foundation
Ready Identifiability                                                 Chain of Custody                                                                         

	1. Object (O) has unique characteristics

2. W observed the characteristic on a previous occasion

3. W identifies the exhibit as the O

4. W rests the ID on his or her present recognition of the characteristic

5. As best the W can tell, the O is in the same condition it was when initially received.

*Sample foundations: pp 124-29.
	1. W initially received the object (O) at certain time and place

2. W safeguarded the O; W testifies to circs making it unlikely that there was substitution or tampering; Admissibility standard is lax since FRE 104(b) governs adequacy of proof of safeguarding.  

3. W ultimately disposed of the O.

4. As best W can tell, the exhibit is the O he or she previously handled.

5. As best the W can tell, the exhibit is in the same condition as when received.


Tampering

Cts disagree on how certain the atty must make it that no tampering or substitution took place:

Eisentrager: “reasonably certain” (two or a few minutes was okay).

Munnerlyn: “reasonable probability” (doesn’t say how many minutes).

Lunsford: “reasonably probable” (2 minutes)

Amaro: 36 hours with unidentified driver=NOT admitted.

Wood: Two ropes were combined in one envelope and later police could not identify which was which (some used to tie up victims; other found in D’s car).  They were only combined after the first D’s trial; this is now the trial of a co-defendant.  Evidence WAS admitted.  Sufficient chain of identification was made to admit them.

Anderson v. Berg (KS, 1969)

F: P slipped on heavy accumulation of wax (in hospital).  D won.  On appeal P argues the ct erred in admitting bottle of wax.  Bottle was identified and identity admitted by P, but the only after case-in-chief on jury’s request: “so they could see how thin it was inside the bottle, and we could take it up with us.”

H: ERROR.  Only foundation laid was source and chain of possession, nothing offered as to the condition of the four and one-half year old sample (i.e., how many times cork was removed from the bottle, how well cork was fitted).  Thinness of the wax would mean nothing to the jury unless it was the same when delivered to them as at accident.  

B. DEMONSTRATIVE EVIDENCE

FRE do not really specifically provide for demonstrative evidence!  FRE 901 says pretty much nothing other than substantially similar—“Sufficient to support a finding that the matter is what proponent claims.”

Imwinkelreid § 4.07—Demonstrative Evidence:  Has two characteristics: (1) Illustrates or demonstrates W’s testimony, and (2) The object itself has no historical connection with the facts of the case (not the actual pistol used).  
· Only limits on Demonst Ev are J’s discretion Lawyer’s imagination.

· Chev: With demonstrative evidence, if it is different then the difference must be explained matter of factly.

	Charts/Diagrams

Verification of a Diagram: Need not be to scale, but W must testify that the diagram is generally a “true”, “accurate”, “good”, or “fair” depiction of the scene or object shown.  If it’s not to scale then opposing counsel gets a limiting instruction.

Elements of the Foundation:  

1. Diagram depicts certain area or O

2. W is familiar with that area or O

3. W explains basis for familiarity

4. In W’s opinion, the diagram is an accurate depiction of the area or O

Marking a Diagram:  Proponent should give the W specific instructions as to how to mark the chart.  It’s customary to have the record reflect that the W complied with the instructions.  Marking will help the appellate court understand the record of the trial, and will help the jury visualize the testimony.

· Two caveats: (1) Many judges prefer that the chart be completely marked before it is formally offered into evidence.  No further marking will be permitted after it is offered in.  (2) If you want to judge to send the chart to the jury during deliberation, you may want to add a legend to the bottom of the chart.  
Models: Use of models is becoming increasingly common.  Some judges are more reluctant to permit them because they involve more logistical problems.  Foundation is:

1. W needs the visual aid to explain his or her testimony.

2. Aid depicts a certain scene or object.

3. W is familiar with the scene or object.

4. W explains the basis for familiarity.

5. In W’s opinion, the aid is “true”, “accurate”, “good”, or “fair”.


Tests

Hall v. GM (DC Cir 1980)

F: Hall’s car flipped up and careened off road.  She says drive shaft was faulty.  GM introduced experiments/tests it conducted to show that this was not the cause.

H: Rule on Tests: “A test is not admissible unless the test conditions are ‘so nearly the same in substantial particulars [as those involved in the episode in litigation] as to afford a fair comparison in respect to the particular issue to which the test is directed.”

· Trial judge has broad leeway; decision changed on app only if clearly erroneous.

· TrCt did not admit the first test because it was not comparable (drive shaft was taped, not bolted, and test car was pushed, not driven).  That’s proper.

· TrCt did admit photos of the second test, but not video b/c video did not portray the original facts in controversy.  This was proper also.  TrCt did not admit evidence of 11th hour “test” that was a drive from MI to DC wherein the car did not replicate the accident.  That properly barred as well, for limited probative value and w/o presence of P’s atty.

Photos

Imwinkelreid §  4.09(1): Verification of Photographs: Cts used to insist that photos be verified/authenticated by the photographer.  Modernly, the prevailing view is that any person familiar with the scene or object can verify the photo.  Foundational elements are;

1. W is familiar with the object or scene.

2. W explains basis for familiarity.

3. W recognizes the object or scene in the photo.

4. Photo is a “fair”, “accurate”, “true”, or “good” depiction of the object or scene at the relevant time.

Chev: Chev seems to disagree with §4.09(1) because he says it’d be extremely difficult for any W other than the photographer to testify to the quality of the depiction made by another person’s photograph.  You would have much difficulty getting an honest answer to the question, “is this the scene that you saw?”  Without confirmed affirmative answer there, it’s not relevant!  

· This illustrates why these photos/videos are different than diagrams.  These purport to be a mechanical record of the events.  Diagrams just help the W give his/her independent testimony, but these are things that the W or photographer will testify TO, because the film itself is the record.

Knihal v. State (NE, 1949)

· This is not really the law anymore!  See Changes in technology below.
F: Argument in a bar.  Owner shot innocent bystander with his gun.  Accident?  Testimony conflicts.  Exs 5 and 6 are photos taken at the scene.  D objects to admission.

H: Rule on Photos: “As a general rule, photographs are admissible in evidence only when they are verified or authenticated by some other evidence. . . Photographs are generally inadmissible as original or substantive evidence.  They must be sponsored by a witness or witnesses whose testimony they serve to explain and illustrate.”

· “Under the limited foundation given it is patent that these pictures became substantive evidence.  They spoke for themselves.”  This is not allowed.  

· But See Fadayini (acknowledging changes in technology).
· As to what they showed, they did not have behind them the testimony of any witness under oath, nor where they subject to the tests of cross-examination.  Admission of exhibits 5 and 6 was error.

Chev: These photos are really not relevant!  They present unknown people and things, and those things remain unexplained.  They would be relevant if they were taken immediately after the incident because then maybe the shots might capture the defendant; the photographer (or W) would still have to be able to identify them.  

Introduction: All exhibits, including pictures, should be marked in advance of trial and full lists exchanged by the parties with a copy to the judge so that there is a precise record of what has been introduced.  As a document is introduced its number should be checked and, if the jury calls for it during deliberations, another mark should be made next to the number so there is never any sloppiness about what was introduced and what jury saw.

Notes:

· Advances in Technology(Changing law: Courts are becoming more lenient on the introduction of photos w/o a W’s testimony.  However, the older rule continues to have some vitality (See, e.g., NYT article (1980): Judge barred “Death to the Klan” rally vide b/c many things in it had not been testified to).

· US v. Fadayini (1994): Jury was capable w/o the aid of an expert witness of comparing the defendants with the pictures (of an ATM robbery).  NO W TESTIMONY REQ’D!  

· NYT article shows that as recently as 1980 some judges still req’d testimony to admit a photo, but this is probably very rare now.
· Hurst v. State (1981): As a general rule, photographs are admissible if they tend to prove or disprove some disputed or material issue, to illustrate or elucidate some other relevant fact or evidence, to corroborate or disprove some other evidence, and their admission is within the sound discretion of the TrCt judge.

· The fact that a photo is gruesome is no reason to exclude it, if relevant, even if it may tend to inflame the jury.

· The admission of a photo as merely cumulative of detailed oral testimony is also completely legitimate.  The admission of cumulative evidence, even upon an undisputed fact, is not prejudicial error.

· Photos may be used to counter other evidence (i.e. testimony) and needn’t be introduced by another W’s testimony.  (see, e.g., US v. Laughlin)

Introduction: (Chev) There really isn’t a cookbook way to introduce evidence like a photograph.  How you enter it depends on the purpose you want it in for.  The way to think about it is to think about the steps that will make it fully relevant & fully competent.  You must illustrate that it is substantially the same as the facts you are replicating and/or presenting.

Refutation: Photographs are MOST useful when you want to refute a point made by a W.  You must authenticate your photo, but it can then be entered to counter a W’s test’y.

“Day in the Life” Videos

Bannister v. Town of Noble, Okla. (10th Cir 1987)

F: Concerns admissibility of “Day in the Life” videotapes that portray the current lifestyle of an injured plaintiff.  D says video was unduly prejudicial.

H: There are several concerns articulated in Balstridge (precedent), and the court goes through them here:

1. The video must fairly represent the effects on the P’s day-to-day activities.  It can’t portray the P doing things totally out of the ordinary.

2. If P knows he’s being videotaped, he’s likely to act in a self-serving way.

3. Concern that jury will better remember and thus give greater weight to evidence presented in a film as opposed to more conventional testimony.

4. A “day in the life” video could distract the jury because the benefit of good cross-exam is lost. (Ct. says this is less problematic than others when the subject of the film can be cross-examined like any other testimony).

Ultimately, though, TrCt has discretion.  Here, the DCt did NOT abuse its discretion.  

Also, the 2nd tape (edited tape used in closing arguments w/ snippets of DITL video & others) was admissible and TrCt did not abuse its discretion.

Chev: This is called a “day in the life”, but it’s really going to be a selection of about the 30 hardest minutes in a typical day, all strung together.  Videos can certainly be judged prejudicial (& kept out) based on the videographer’s selection of events to record.

Cisarik v. Palos Comm. Hospital: Shooting a day in the life video is not a deposition and opposing counsel has no right to be present, but must be fashioned with the full film and has the right to use any portion of the film taken.  

People v. Eisenberg: Ct admitted a television newsreel that conflicted with testimony of a cop, but the video was not in sequence; it had been cut and spliced.  Ct would not overrule the testimony as a matter of law.  DISS says that the video clearly kills the cop’s testimony of the policeman, and so the court should hold that the video refutes cop’s testimony as a MOL.  [Chev: The persuasive value of the foundation is missing here (b/c of the cutting and splicing).  That’s why it wasn’t convincing enough to overturn the testimony.  Shows the importance of laying a firm foundation.]

	Videos

Imwinkelreid §  4.09(2): Motion Pictures and Videotapes
These raise scientific evidence issues, just like computers and tape recorders.  Laws governing videos have been liberalized in recent years (used to be very strict).  More and more courts have ruled that FRE 104(b) covers videotapes (which means any person present can authenticate the film!), and even without the testimony of such a person the remaining foundation elements have sometimes been found to be sufficient:

1. Operator was qualified to take a motion picture film.

2. Operator filmed a certain activity.

3. Operator used certain equipment (general description is sufficient).

4. Equipment was in good working order.

5. Operator used proper procedures to film the activity.  

6. Operator accounts for the custody of the film and the developed movie.

7. Developed movie was a good reproduction of the activity.

8. Operator recognizes the exhibit as the film he/she took.

9. Film is still a good depiction of the activity.




Purely Mechanic Records: In some cases you can make a mechanical record—audio or video—by entirely mechanical means.  You can set up the device beforehand, and then have someone testify to it being set up, how it works, that it was set to be running the entire time, etc.  Actually, this is probably more reliable than footage made by a person, because that person would have the chance to edit it or select what he/she records.  And in that context the videographer would have to testify in more detail.  


Tape Recordings and Transcripts

Imwinkelreid §  4.06: Tape Recordings: Ct is now more lenient than in the past, given advances in science, but sometimes courts take strict attitudes toward tapes because they can be tampered with.  Very full foundation was req’d, but now standards are more liberal because (1) there are electronic techniques to determine if there’s been alterations, (2) Cts have started to treat the authentication as any other under FRE 104(b), which is lax (sufficient to support rational finding of fact that the tape recording is authentic).  Now, the last element of the foundation alone may be enough to authenticate the tape (that is, if any W testifies to hearing the conversation, and testifies that the tape recorded was he/she heard, that alone could be enough; OR, proof of many of the others may be enough without proof of the final one):

1. Operator was qualified.

2. Operator recorded a conversation at a certain time and place.

3. Operator used certain equipment to record it.

4. Equipment was in good working order.

5. Operator used proper procedures.

6. Tape was good reproduction of the conversation.

7. Operator accounts for tape’s custody between taping and trial.

8. Operator recognizes the exhibit as the tape.

9. Tape is still a good reproduction of the conversation.

Chev: Imwink’s example of the woman testifying to a tape being roughly what she heard is a bad one.  She can be impeached.  Ask her what happens next, and then play the tape.  Unlikely that she gets it all right.  In general, it’s possible to have someone else testify, but you’d rather have the person who recorded it testify.

FRE 901: Requirement of Authentication or Identification:  901(b) has a list of illustrations you can use to get over different evidentiary hurdles.  One problem we have with voice recordings is an identification problem: How can we be sure that the voices belong to the right people?  Under 901(b)(5) we can have a W give his/her testimony that a voice is the same one he/she heard under another, similar circumstance.

Problem 4: How can you make this video of the cop being beaten to death relevant?  You can show that the officer was killed at such and such a time, and then say that the video runs for so long and started at such a time, so it is therefore a good representation of what has happened during the time of the officer’s death.  The only problem there is that you have to be able to verify the timing, which is why they have timing on all those tapes now.

· FRE 901 has accommodations for these kinds of problems.  Chev: As 901 shows, we’ve come a long way since the first days of evidence re: photos and such. 

US v. Carbone (1st Cir. 1986).

F: D argues that admission into evidence of tape recordings and the use of transcripts was in error:  (1) None authenticated properly, (2) Some inaudible, and (3) One enhanced.

H: A foundation for a tape recording must show that it is “accurate, authentic and trustworthy.”
· Inaudibility (test): “The question is whether the inaudible parts are so substantial as to make the rest more misleading than helpful.”

· Enhanced tapes: “There is no reason why a recording that has been enhanced to improve its audibility by filtering out background noises and improving the clarity of the voices should not also be allowed in evidence.”  Jury can judge the credibility of the experts who try to show why the enhancement is or is not legit.

· Authentication: Tapes were testified to by a DEA agent in charge of the investigation, who explained how they were obtained (in detail).  The conversation took place in Spanish using Puerto Rican “street language”, but the jury was composed of native Puerto Ricans, so that’s okay.  The foundation was properly laid by the prosecution.

· Objections to these tapes, or to portions of them, should be made as the contested portions are played in open court, same as with oral testimony.

· Transcripts: D objected to use of transcripts generally, but judge said to object to the specific portions instead as the prosecution went through it.  D did NOT object at any specific points during playback.  D lost chance to object on appeal.

· Transcripts should be authenticated in the same way as other evidence, even when those transcripts (as in this case) are not being entered into formal evidence, but are only used at trial as a guide for the jury.  Someone should testify to the creation of those transcripts.

Documents

Keegan v. Green Giant Co. (ME, 1954)

F: Woman choked on a piece of metal in a can of Green Giant peas.  P’s atty tried to enter the can into evidence to show that Green Giant was the distributor & that by reasonable inference it was packed by Green Giant.  D (Green Giant) says the can can’t be admitted without extrinsic evidence to connect the can to Green Giant.  Label alone isn’t enough.

H: Cardinal principle of proof of a written or printed document: “Printed matter in general bears upon itself no marks of authorship other than contents . . . ‘there is therefore no judicial sanction for considering the contents alone as sufficient evidence.’”  “This case is devoid of any ev connecting the D as the author of the printed material on the label and, further, that it was the packer, manufacturer or distributor of the contents of the can encircled by the label.”

· But see FRE 902(7)
DISSENT: This is a brand name product that asks to be identified by its brand in its marketing!  We may assume that D does in fact distribute it.  Label should be admitted.  

Methods of Proving Authenticity

Authenticity of a writing can be established in the following ways:

1. Admission of authenticity (usually pre-trial stipulation)

2. Asserted writer may take the stand

3. Third-party observer can testify as to the authorship by another.

4. Circumstantial evidence may be introduced (cases divide into systematized production and unsystematized production).

5. Official records are usually permitted as sufficiently authenticated in and of themselves, so long as they are proved to have come from the proper public office.

6. Lay or expert witnesses can testify to their opinions regarding authorship or genuineness of writings, but there is a general distrust of lay opinions on this score.  The TrCt has vast discretion to discount lay testimony in this area.  Even expert testimony is not considered terribly persuasive in this context.

Imwinkelreid §  4.02—4.03(2): Writings.  Pages 43-59.

FRE 902(7) Now allows the can to be self-authenticating!  No need to authenticate it with a witness or other testimony!  See FRE 902 (Self-Authentication) and subsection 7 (Trade inscriptions and the like).

· Article IX of the FRE deals with Authentication and Identification.  Rule 901 is “Requirement of Authentication or Identification.  Rule 902 covers “Self-Authentication” (a category that Chevigny calls “quite remarkable”).

Notes:

· Business records: Imwinkelreid § 4.03(1): Someone who knows the system can testify that the docs followed normal procedures.  

· Docs kept on computer: Imwinkelreid § 4.03(2): See book.  Someone has to testify that they are accurate, etc., as usual.

Best Evidence Rule

FRE Article 10: The Contents of Writings, Recordings and Photographs: This rule distinguishes between originals and duplicates of “writings” and “recordings” (and defines those terms broadly).  It then codifies the 

· Best Evidence Rule: For the purpose of proving the content of a writing, the original writing itself is regarded as the primary evidence, and secondary evidence is inadmissible unless failure to offer the original is satisfactorily explained. 

· This is now explained in stages by Article X of the FRE: 1002 says that for the purpose of proving the content of a writing, the original writing itself is regarded as the primary evidence, and secondary evidence is inadmissible except as provided in these rules or by Act of Congress.  1003-08 lay out specifics and exceptions.

· 1003: Duplicate is as admissible as original unless a genuine question is raised as to the authenticity of the original or (2) in the circs it would be unfair to admit the duplicate in lieu of the orig.

· 1004: The original is not req’d, and other evidence of the contents of a writing (etc) is admissible if: (1) orig. is lost or destroyed, (unless in bad faith) (2) Orig. is not obtainable, (3) Orig. is in the possession of the opponent, (4) Orig. is not closely related to a controlling issue.

· 1005: Public Records

· 1006: Summaries

· 1007: Testimony or written admission of a party

· 1008: Functions of Court and Jury
Seiler v. Lucasfilm, Ltd. (9th Cir. 1986)

F: Seiler claims Lucas infringed his copyright for “Garthian Striders.”  TrCt hearing on admissibility of Seiler’s reconstructions(TrCt found that Seiler had destroyed the original drawings in bad faith, so reconstructions NOT admissible under BER.  Seiler says the BER does not apply.

H:  BER DOES apply.  These are writings under the BER.

· BER does NOT list drawings, but Ct says these drawings are covered by “or their equivalent” phrase.

· Seiler has to either produce the originals or show that they are unavailable through no fault of his own (under section 1004(1)).  

· His certificates of copyright are admissible, but NOT the copies of his drawings he submitted with them.  In BER cases (only), the deposited copies are not allowed in; the certificates themselves are allowed in as evidence (w/o the drawings they’re worthless).
History: Ct says that historical study reveals that the BER has several reasons for being: (Fraud, Legal world’s reverence for writings, Protection against human error (i.e., memory, etc.)).

“Or their equivalent”: Some courts stretch the meaning of “or their equivalent” to include things like drawings or new technologies or whatever.  Others are a bit more reluctant.

Duplicates produced in same mechanical process as original:  THESE are admissible as originals, but not subsequent duplicates.  Why?  There’s no prob of fraud or memory or time lag.  

· If we make a photocopy of the seating chart today, is it a duplicate?  NO!  It could have been changed before we made the copy.  It is altered nearly every day!  A copy made three weeks after class started is not a duplicate!

Troubleshooting Introductions/Summary

Problem 5

Q: Your client sells Sharp Saws, and you learn that a guy, Jerry Sharp, has started selling saws he calls “Sharp Saws” too.  You only learn about this because there is a shipment that goes out from a supplier and yours went to his and his went to yours.  How can you get all this evidence in?

A: First off, why is it relevant?  Because you have to illustrate that there could be confusion on the part of the customer due to the similarities.

Next, how can we authenticate these docs:

· Shipping doc from USX to Jerry Sharp.

· Best Evidence Rule:  Do carbon copies count?  In general, in this situation, where the paper is produced by the same strike of the typewriter or pen, the duplicate is prima facie admissible.  So, we’re most of the way home on the Best Evidence Rule.  

· Authentication?  How do we authenticate them without calling in a giant 3rd party company?  That could take forever!  NOTICE TO ADMIT.  Get them to just say that it’s from them.  If that fails, then see if there’s a trademark/logo on it, but Chev says that’s probably not going to solve your problems.  Third, it seems to be a reply because it contains the order number on it, so you can show that this doc, on its face, purports to be a reply.  Just show the original and the reply with matching order numbers.

· Shipment you ordered went to Jerry Sharp.

· Your order form: Easy to authenticate.  Document custodian takes the stand and explains how orders are kept and says, “I found it in the file of orders, etc. and it wasn’t filled so I inquired about it,” and you’re all set.

· There was SOMETHING else he said here, but I’m not sure what it was.  He just kept stressing that it’d be a HUGE pain to subpoena someone from USX because they’re a third party with tons of money and a huge legal department, and we’d have to pay the expenses for that W and everything.  Total pain.

Relevance: Relevance of some facts may not be fully clear without further elucidation of the relevance (i.e., blood in the apartment is slightly relevant, but V’s blood is really relevant).  You may need a W to come and testify later to get the evidence to be highly relevant.

Photos: Have been refused in cases where they don’t replicate the view the W had, or what W saw.  Within the discretion of the court.

Records: Best practice in such cases is for the maker of the record to say, “this is a record of the relevant events in the case,” so in an audio record you may have to identify the voices, but in any case he has to testify that he made it, when it was made, that it was not tampered with, etc.  Videotapes are ENORMOUSLY popular in courts right now.

Documents: Gotta have the right doc, and it has to be relevant.  We could treat the B.E.R. as a version of “in the same condition”, but the real point is that we want to be sure that we’re conveying the info that’s relevant to the case.  We don’t take someone’s memory b/c we aren’t sure it hasn’t faded.  Secondary evidence can be provided so long as the first evidence’s loss can be justifiably explained.

Parole Evidence Rule: In the case of written contracts, the document IS the evidence.  

C. TESTIMONIAL
Competency

FRE 601: General Rule of Competency: Every person is competent to be a W except as otherwise provided in these rules.  BUT, in civil actions and proceedings, where state law applies as to the decision, the competency of a W shall be determined by State law.  

FRE 602: Lack of Personal Knowledge: A W may not testify to a matter unless evid is introduced sufficient to support a finding that the W has personal knowledge of the matter.  Ev to prove personal knowledge may, but need not, consist of the W’s own testimony.  This rule is subject to the provisions of FRE 703 re: expert testimony.

Problems with Eyewitness Testimony (246-255):

Lineups:

· USSC has held (Wade and Gilbert v. CA)that an ID made at a lineup held w/o D’s counsel being present must be excluded at trial.  Also, an in-court ID following a lineup at which counsel was not present is inadmissible unless P can prove by clear and convincing evidence that the in-court ID had a source indep of the lineup.  Kirby limited those 2 cases to ID’s after charges are pressed.  Other cases have detracted from that rt more.  

In-Court Indentifications:

· Some question about whether or not to permit in-court ID’s, as they are so persuasive and hard to refute on cross-exam.

Corroboration and Cautionary Instructions:

· Requirement of corroboration has generally been rejected as a solution to the problem of unreliability of ID testimony.  Telfaire gives model limiting instruction, but other courts prefer to leave it to judicial discretion.

Expert Testimony on the Unreliability of Eyewitness Evidence:

· Another suggested problem is expert testimony about reliability of ID testimony.  Most decisions say exclusion of expert testimony is not abuse.  Some disagree.  

Schneiderman v. Interstate Transit Lines (IL, 1946)

F: P’s accident affected his power to speak coherently/intelligently. He sounds like Rain Man!  TrCt ruled him incompetent to testify.  

H: His testimony IS admissible.  He gave enough to be cross-examined/tested for his ability to observe, remember and relate the events.  

· “The jury had better be given the opportunity of disregarding the evident nonsense and of accepting such sense as may appear.  There is usually abundant evidence ready at hand to discredit him when he is truly an imbecile or suffers under a dangerous delusion.”

· “The standard by which the competency of the witness may be ascertained is to determine whether the W has the capacity to observe, recollect and communicate.  If he has, he is competent and his mental deficiency is considered only in so far as it affects the weight to be given his testimony.”
Minimum Standard for Competence: W was able to OBSERVE, REMEMBER and RELATE the events.  That’s required so that it CAN BE TESTED on cross-exam.

People v. White (IL, 1968)

F: W cannot talk at all, but says “yes” by raising her knee and “no” by not raising her knee.  Expert W from the hospital testified as much.  

H: INADMISSIBLE.  The witness had no means of originally communicating an accusation.  Cross-examination was necessarily limited and had to be conducted under circumstances which we feel violated the fundamental right of cross-examination.

Note on Child Witnesses (p. 300-304)

Most research indicates that children are less reliable Ws than adults and younger children less reliable than older children.  Cts diverge in their tolerance for child testimony (Rippy held it was error to let 11-year-old testify about something that happened when she was 4; Price held it should go to jury where 9-year-olds testify re: things that happened when they were under 3!)  There is considerable judicial concern re: memory, but also susceptibility to suggestion from others (coaching), to cognitive and moral development (truth-telling).  Consideration must be given to elderly as well.
Problem 6 (Child Witnesses)

Opinion And Expert Testimony
Comparing Expert and Lay Witnesses: The lay witness can offer us an opinion not because we really want opinions, but because we want her perceptions, and sometimes it’s awfully hard to distinguish perceptions and opinions.  But for experts, we expect a conclusion, a final opinion drawing an inference from the facts.  So then the question becomes whether the expert has some expertise or background that will make that conclusion persuasive to the jury.

FRE Article VII: Opinions and Expert Testimony

701: Opinion Testimony by Lay Ws: If not an expert, W’s testimony in the form of opinions or inferences is limited to those which are (a) rationally based on the perception of the W, and (b) helpful to a clear understanding of the W’s testimony or the determination of a fact in issue, and (c) not based on scientific, technical or other specialized knowledge within the scope of 702.
702: Testimony by Experts:  A W qualified as an expert by knowledge, skill, experience, training or education can testify to scientific knowledge if (1) the testimony is based on sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the W has applied the principles and methods reliably to the facts of the case.

703: Bases of Opinion Testimony by Experts 

704: Opinion on Ultimate Issue: 

(a) EXCEPT as provided in part (b), testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact.  


(b) No expert witness testifying with respect to the mental state or condition of a D in a criminal case may state an opinion or inference as to whether the D did or did not have the mental state or condition constituting an element of the crime charged or of a defense thereto.  

705: Disclosure of Facts or Data Underlying Expert Opinion: The expert may testify in terms of opinion or inference and give reasons therefor without first testifying to the underlying facts or data, unless the ct requires otherwise.  The expert may in any event be req’d to disclose the underlying facts or data on cross-exam.

706: Court Appointed Experts: The ct may on its own motion or on the motion of any party enter an order to show cause why expert witnesses may should not be appointed, and may request the parties to submit nominations.  The Ct may appoint any expert Ws agreed upon by the parties, unless the W does not consent.  W shall be subject to cross-exam by both parties.  (Ct. has discretion to tell jury that it called the W.)

FRE 803(18): Hearsay(Learned Treatises:  To the extent called to the attention of an expert W upon cross-examination or relied upon by the expert W in direct exam, statements contained in published treatises, periodicals, or pamphlets on a subject of history, medicine, or other science or art, established as a reliable authority by the testimony or admission of the W or by other expert testimony or by judicial notice.  If admitted, the statements may be read into evidence but may not be received as exhibits.

Gladden v. State (AL, 1951)

F: Cop testified that D was drunk after having seen him for only a few seconds while they were in cars passing each other.  He did not recognize D at the time, but was able to tell he was drunk anyway.  Is testimony excluded?

H: Non-expert W may state his opinion without first detailing the facts on which he bases such opinion, where the matter testified about is not of a complex nature.  Intoxication is not of a complex nature.  It should only be precluded when cross-exam reveals that the W had insufficient opportunity for observation to afford any reasonable basis for the conclusion reached.  Here it was slight, but there was opportunity for observation.  The JURY has to determine his capacity for observation.

Notes

· Learned Hand (Central RR): The exclusion of ev has been carried beyond reason in this country . . . .  Every judge of experience in the trail of causes has again and again seen the whole story garbled because of insistence upon a form with which the W cannot comply since, like most men, he is unaware of the extent to which inference enters into his perceptions.  He is telling the “facts” in the only way that he knows how.

· Ws may respond to questions in every day language (i.e., the day is “beautiful”, not “72 degrees with a southwestern breeze”).  See U.S. v. Yazzie (error to exclude testimony that the girl (victim of statutory rape) “looked between 16 and 20”, and to require instead that the Ws describe her features).  

· In general remember that we are trying to present the jury with the opinions and impressions of those present so that they can piece them together, not give them an abstract of the situation so that they can draw their own unclouded opinions.  

· Application of these rules is within the trial court’s discretion and will almost never be overturned.

QUESTION: Is there some indication I’m missing that it’s really, really hard to get testimony in?  Because we didn’t see any cases on this before Gladden!

Rabata v. Dohner (WI, 1969)

F: P wanted to ask his expert W (who had photographed the car accident and examined it) a direct question about his inferences and his opinion about how the accident occurred.  He wanted to ask direct question for W’s opinion as to what would happen in light of the many variables in play at the scene, but opposing counsel argued that he had to consider it all as a hypothetical, not consider the actual factors that he didn’t witness.  Ct. let him ask the question directly (after laying foundation).

H: No error.  The requirements of hypothetical questions have been decried nationwide as silly and are falling by the wayside (as of 1969).  The new FRE 703 does away with the requirement and allows witnesses to testify as to their opinion of what they actually see.  It is clearly the case that direct testimony is more persuasive and easier for a jury to follow than hypothetical testimony.  As such, this court does away with any requirement of hypothetical testimony and allows for this direct question to be asked.

· Expert’s opinion can rely on many things, including an opinion or inference perceived or made known to the expert before or at the hearing.  Expert can rely on hearsay (and commonly does).

Daubert v. Merrell Dow (US, 1993)

· Standard for scientific evidence

F: P claims that Benedectin causes birth defects.  P has 8 scientists who say yes, but their science has NOT gone through peer review; is not generally accepted science.  TrCt granted summary judgment for Dow.

H: Overturned.  The standard used here is the derivative of an OLD holding in Frye, but given developments in science it’s a mistake to cling to the “generally accepted” rule for science.  Moreover, the holding in Frye has been superseded by the FRE!  FRE 702 governs expert testimony: 

702: Testimony by Experts:  A W qualified as an expert by knowledge, skill, experience, training or education can testify to scientific knowledge if (1) the testimony is based on sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the W has applied the principles and methods reliably to the facts of the case.

Instead of “generally accepted” being the lone standard, it is now ONE of MANY factors to be considered in determining if the testimony is both scientific and likely to assist the trier of fact.  Now the COURT has to evaluate if the theory has been sufficiently well-formed and tested to be admissible, instead of just deciding if it’s been generally accepted.  Factors to consider are:

· Has it been tested?

· Has it been subject to peer review and publication?

· Is there a potential rate of error and is it known?

· Has it met with general acceptance?

“The inquiry envisioned by Rule 702 is, we emphasize, a flexible one.”
Imwinkelreid § 4.10 points out how wrong the previous rule was.  Cop testifies to the process used to catch a criminal and notes only that it is what they always do, that it is thus generally accepted.  And that’s it!  Then it’s admissible!

· Gladden: For the cops to testify in Gladden as to the drunken state of the D, they’d have to establish some background for themselves that would qualify them to do so.

· Question! Is this true??

QUESTION: Does this mean Gladden is no longer good law?
Examination of Witnesses

Leading and Misleading questions

FRE 611: Mode and Order of Interrogation and Presentation (of Witnesses):  

· Ct shall exercise reasonable control over the mode and order of interrogating Ws and presenting evidence so as to (1) make the interrogation and presentation effective for ascertainment of the truth and (2) avoid needless consumption of time, and (3) protect witnesses from harassment or undue embarrassment.

· Cross-exam is limited to the matters raised on DIRECT exam and matters affecting credibility of the W.  Ct may permit other inquiry at its discretion.

· Leading questions, those that are suggestive of the answer, should not be used except as necessary to develop the W’s testimony.  Ordinarily they should be permitted on cross-exam.  When a party calls a hostile W an adverse party or a W identified with an adverse party, interrogation may be by leading questions.

Straub v. Reading Co. (3rd Cir. 1955)

F: Atty persistently asked leading questions.  TrCt did not think the questions offended justice in as many cases as the appellant’s atty did, but did tell the offending atty to stop.  

H: Abuse of discretion.  These questions were surely leading questions.  Grossly improper.  Timely objections made.  Defense could not be constantly objecting, especially when nothing was done about it, because of prejudice to its cause w/ jury.  

Notes: (p. 335-339)

· There is no foolproof test for leading questions.  The essential point is whether or not the question asked suggests the answer desired.  It is necessary to consider many other factors in addition to the form (i.e., tone, inflection, particular words and nature of topic, W’s temper, bias, age, etc.).

· Choice of words can have a huge effect on the answer given.

· Moody v. Rowell says that leading questions are more permissible with children, who need them, but scholars caution against susceptibility of children.

· Leading Q’s may be used with reluctant or hostile Ws, or when a W has failed to include in his testimony a matter that cannot be pointed to by a general Q.  Sometimes this falls under refreshment of recollection.

· Leading Q’s are generally allowed on cross, but with limits (like where W shows strong desire to help adverse party).

· Misleading Questions: Never allowed!  BUT, don’t take leading questions so literally.  There are lots of places where a witness must be led, and refreshing a W’s memory is always a bit leading.  But you can’t make a habit of suggesting the answers.  VERY subtle at times (i.e., assuming “delay” rather than time lapse)

· Argumentative Questions: Not called that b/c they sound argumentative or pressuring, but rather because behind the appearance of questioning for the sake of information counsel is actually arguing to the trier of fact about the significance of evidence already before it, which should be done later.  
· Whether W can give uninterrupted narrative is usually within TrCt’s discretion.
Refreshing of and Recorded Recollection

· Black letter law is in Imwink, below.

U.S. v. Riccardi (3rd Cir. 1949)

· Classic Case on Refreshing W’s Memory

F: Govt gave W the lists of stolen chattels.  She testified that her recollection was refreshed and she presently recognized each item.  She read the lists aloud.  Lists were not offered into evidence.  Expert said that he could recall some items with help of list.  

H: There is a distinction made between “past recollection recorded” and “present recollection revived.”  

· Past Recollection Recorded: W has no present recollection of the matter contained in the writing.  The reminder (document) is a substitute for the memory of the W and is offered for the truth of its contents.  It is offered as independent proof and thus must meet certain standards.

· Present Recollection Revived: The present memory is the testimony, and the list is not relevant as independent evidence.  The memories themselves may be challenged and attacked.  When a party uses an earlier statement of his own W to refresh the W’s memory, the only evidence recognized as such is the testimony so refreshed.  When a W testifies that he has a present recollection, that is the evidence in the case, and not the writing which stimulates it.  If his recollection agrees with the writing, it is pointless to req proof of the accuracy of the writing because then it’s only corroborative evidence.

Properly, the burden to ascertain which is at work is that of the trail judge, who has to first decide which of these two is going on.  In THIS case, the Tr judge determined that both of them were operating from present recollection, which does not appear to be an abuse of discretion.  As such, they may use the paper and the paper itself has no evidentiary value.  Only the testimony is relevant.  The opposing counsel should have tested their memories as rigorously as possible, as that was the only alternative.

FRE 612: Writing Used to Refresh Memory

Except as otherwise provided in criminal proceedings by section 18 USC § 3500, if a W uses a writing to refresh memory for the purpose of testifying either: (1) While testifying, or (2) before testifying, if the ct in its discretion determines it necessary, then an adverse party is entitled to have the writing produced at the hearing, to inspect it, to cross-examine the W thereon, and to introduce in evidence those portions which relate to the testimony of the W.  Anything that may be outside the scope of the testimony can be reviewed first in camera and redacted, if need be.  If redacted over objection, then the redacted portion must be preserved for appeal.  

FRE 803(5): (For past recollection recorded) Requires that the memorandum concern a matter about which a W once had knowledge but now has insufficient recollection to enable the W to testify fully and accurately, shown to have been made or adopted by the W when the matter was fresh in the W’s memory and to reflect that knowledge correctly.

a) If admitted, the record may be read into evidence but may not itself be received as an exhibit!  (Common law is split on this, but FRE is clear)  See Imwink, below.

Foundation for refreshing memory: You have to establish that she couldn’t recall things without a little help.  Opposing counsel is entitled to see the list/document (FRE 612) used to refresh; it may not be offered into evidence, but you never know what’s on it.  

Leading?  Objection that the list is leading the witness?  Yes, but this is appropriate, you can’t develop the witness’ testimony without going about this manner

Imwinkelreid §  10.07:

· Prior Rec. Recorded: [1] IF the proponent can show that the exhibit satisfies the doctrine of 803(5), then the real evidence is the DOCUMENT.  In many JDs, the judge formally admits the doc and permits it to go to the jury.  Other courts take a different position and require it to be introduced as oral testimony so as not to give greater weight to the info.  Under FRE 803(5) the rule is that the record may be read into evidence but may not itself be received as an exhibit.

· Present Rec. Revived: [2] If viewing the doc actually refreshes W’s recollection, then the W may testify from his/her own revived recollection.  Here, the real evidence is the TESTIMONY!  Most courts draw a clear distinction b/w the two doctrines and permit the proponent to use any doc to refresh recollection.  Some even allow photos or songs to revive it.  FRE 612 says a W can refresh memory while testifying, or before testifying if court decides it should, but that adverse party is entitled to have the writing produced at the hearing, to inspect it, to cross-exam on it, to introduce parts of it into evidence, etc.  Foundation is in Imwink. P. 423.

· Imwink gives long example about scientific treatise used to refresh expert’s memory.

At Trial: Lay the four part foundation for past recollection recorded, and then show the W the doc.  Then ask if she recalls.  If yes, you go ahead from there as present recollection revived.  If not, you go ahead from there as past recollection recorded!  No lose situation at trial.

Cf: FRE 613: Prior (Inconsistent) Statements of W’s.

(a) In examining a W about a prior statement, written or not, the statement need not be shown nor its contents disclosed to the W at that time, but on request the same shall be shown or disclosed to opposing counsel.

(b) Extrinsic evidence of prior inconsistent statement of W is NOT admissible unless the W is afforded an opp to explain or deny the statement and opposite party has an opp to interrogate.  

The Scope of Cross Examination

FRE 611: Mode and Order of Interrogation and Presentation

a) Control by Court

b) Scope of Cross-Examination:  should be limited to subject of direct exam and matters affecting W credibility.  Court may, in its discretion, permit inquiry into other matters as on direct exam.

Notes

· Death, Illness, Failure of memory:  If W forgets or dies or something in between direct and cross, direct testimony is usually struck.  It’s always struck for death or illness, but not every time for memory failure:  Fensterer: Expert couldn’t remember which method he used to test hair.  Still admitted (didn’t violate Confrontation Clause).  

· Conflict with Privilege: JDs are split, but in most cases where there’s a conflict between D’s interest in cross-exam and a protected privilege (i.e., state’s interest in nondisclosure of juvenile offenses), the testimony will be allowed without cross-exam whenever it creates only harmless error.  When cross would go to credibility or something serious, then the privilege is protected and the direct testimony still stands.  In a case where woman didn’t want it disclosed that she lived with a black man (she was married to whitey), ct ruled that her interest was not sufficient and that D’s interest outweighed it.

· Self-incrimination: This is different because of the possibility of granting immunity to get around it.  USSC ruled it error not to strike direct testimony of a W when he invoked 5th on cross (Cardillo), and others have found that the Confrontation Clause compels such a result.  But, in other cases it has been held that the direct can stand when the info withheld on cross is concerned only with collateral matters, cumulative in nature, going only to credibility (Coil).  USSC denied cert.

· Protect W from injury: Cts have sometimes ruled to protect children from the adults that abused/raped them by not requiring them to be present in the same place and presence of their abusers.  (Kentucky v. Stincer)  Three dissenters hated that ruling for violating plain intent of Sixth Amd.  USSC has held that closed-circuit testimony was okay and didn’t violate 6th Amd.  And did hold that testifying behind a one-way screen was insufficient and violated 6th Amd.  In a CIVIL context, the 6th Amd does not apply, and cts have cited the FRE Rule 611(a)(3) to show that court may protect a W from “harassment and undue embarrassment.”
Finch v. Weiner (CT 1929)

F: W was called by P and asked only if he was in the employ of D.  D then asked W to tell his whole version of the details.  D then recalled W after P rested & did same areas.

H: Raises questions of ORDER of proof—D basically used one of P’s Ws to present his case out of turn, earlier than he would have been able to otherwise.  Also scope problems.

· Abuse of discretion: D would have to call that W on his own to explore those areas.  One problem is the notion that the W is in some sense vouched for by the party that calls him/her.  Also, disorder will confuse the jury.

Notes:

· Impeach your own W?  There is no rule now that a party is bound to the testimony of his Ws.  FRE 607 has abolished rule against impeaching own Ws.  See also, Rowe v. Farmers (under Hearsay, “prior inconsistent statements”).

· Orderliness: Rule limiting cross to material raised on direct is in place for orderliness, not fairness.  Many think the wide-open (English) rule is better—contributes to the search for truth.  At times it seems much more logical to bring in things at that time, even when not raised on direct.  Wisconsin law adopts this.

· Wigmore: Saw three categories.  The majority limits cross to topics of direct, a minority allows the whole case, and another minority permits cross-exam regarding matters that tend to modify or explain away the effect, immediate or inferential, or the direct exam.  Different statutory language is on p. 371.
U.S. v. Segal (3rd Cir. 1976)

· Shows flexible nature of “scope” of the exam
F: State used portions of some audio recordings, and offered transcripts of them as well.  D wanted to cross about some other tapes that were transcripted but which were not referenced during direct.  TrCt said that was barred b/c cross is limited to scope of direct.

H:  Cross is limited to the subject of the direct exam, not the specific pieces of evidence.  In this case the defense wanted to challenge the implication that D was soliciting a bribe by playing part of another recording that indicates possible entrapment, and that is a means of impeachment as well as a part of D’s case, so it’s legitimate.  The fact that some of the points raised in the cross could also have been raised on direct exam does not determine the issue.  If prosecution makes it part of the subject matter of the testimony, D can raise it on cross.
Problem 9
Counselor wants to raise issues she didn’t talk about (whether she was dismissed, what her qualifications are, etc.).  Is it acceptable or objectionable?

· This is outside the scope, but it is designed to impeach her credibility.  The judge will have to decide if it’s okay.  Judges often say things like, “I don’t get it.  I don’t see how this impeaches her.”  And then they’ll rule that it can’t go on.

Businessman makes tons of cash as mid-level executive.  Counselor wants to ask, “isn’t it true that you never earned more than $17K plus a bonus…”  Proper?

· It seems directly relevant, but is that the test?  Chev says this is pretty clearly okay, since the salary came up on direct, but they are all judgment issues about what’s within the scope of the subject matter of the direct.
What about guy looking at the road?

· Always a good question to ask if he looked at the road.  There’s no bad answer for you there.  Depending on how fast he drove, you may have more questions about how long it took him to go past the scene.
Methods Of Impeachment

FRE 607: Who May Impeach

· The credibility of a W may be attacked by any party, including calling party.

· Impeachment follows four lines: Competency, Bias, Bad Character (Prior Bad Acts/Crimes or Character for Veracity), and Self-Contradiction.  Usually about the ability to observe, remember or relate.

· Judges rarely allow for exploration of the process of witness preparation b/c it gives off the appearance of lawyer impropriety.

Impeachment through CONTRADICTION/PERCEPTION

· You can only contradict a W for matters NOT deemed collateral to the issue:

Chief Baron Pollock (Atty General v. Hitchcock):  “The test, whether the matter is collateral or not [and so may be contradicted], is this: if the answer of a W is a matter which you would be allowed on your part to prove in evidence—if it have such  connection with the issue, that you would be allowed to give it in evidence—then it is a matter on which you may contradict him.”  “It must be connected with the issue as a matter capable of distinctly being given in evidence…”

State v. Oswalt: Test for collateralness: Could the fact, as to which error is predicated, have been shown in evidence for any purpose independently of the contradiction?  W testified that O was in his restaurant at the time of the crime, and that he thought he had been there for about two months straight.  Atty tried to impeach him by calling cop to say he was only in the country for a month.  That impeachment was ruled invalid because the “defendant did not contend or seek to prove by this W that he had not been in Seattle prior to such date.  Thus…whether the D was in Seattle on a given occasion one month prior…was irrelevant and collateral.”  It seeks to impinge the W’s credibility, but only does so as to collateral matters, so it’s invalid.  Proper impeachment on this same score: Do you remember him being in your restaurant on X day?  NO?  Then how can you be so sure he was in there on the day you are talking about?

Note: EIGHT other perception cases each get one paragraph on pages 403-04.

Impeachment through BIAS

· Seems that BIAS is not limited to non-collateral issues.  You can always impeach for bias.

U.S. v. Abel (US, 1984)

F: Ehle takes the stand against Abel.  Mills then testifies the Ehle told Mills in prison that he would take the stand against Abel to cop a plea.  Ehle is then recalled to disclose the membership of all three in the Aryan Brotherhood requiring perjury for each other.  This creates some bias towards Abel, but is meant to impeach Ehle, not just create bias vs. A.

H: Proper.  The right to impeach is vital, and the FRE do NOT mention anything about bias, but surely contemplated that there be such grounds for impeachment.  Here the testimony about the Brotherhood was relevant & showed bias of Mills so should be admitted even though it creates bias against Abel.

· Failure to allow impeachment through bias is likely violative of Confront. Clause.

Kobe Bryant & Pecuniary Interest: Chev talks about Kobe and Diddy because their cases illustrate built-in bias.  The complaining W in Kobe’s case sued Kobe, so she had a pecuniary interest in Kobe’s charges sticking.  Not sure about Diddy’s case.  There are sometimes pecuniary interests, but it’s very common that prosecution Ws get some govt concessions in return for their testimonies, and you can cross-exam them about it.  And if they deny it, then you can contradict them!

Imwinkelreid §  5.11: Proof that the W is Biased

FRE authorizes the use of logically relevant evidence, and bias is considered logically relevant even though it’s not mentioned in the FRE.  There are no special foundational reqs though.  If it’s an event, it’s usually where, when, who and what, and then (sometimes) the W’s concession that the event tends to bias the W (when W will admit it).  Most experienced counsel avoid the last step because W will rarely admit it.  

Problem 13: Bias, Contradiction and Bad Acts: Furman using racial epithets.  Can you introduce evidence (recordings) to show that he has used epithets?  Prosecution will argue that it’s collateral.  But the law seems to say that you can always include bias, and it’s never collateral.  In effect, Furman is saying “I’m not biased”, and you have evidence that he is.  And that’s why it should be admitted.  Judge admitted only the portions of the tape that showed bias, not the rest of the tape (where he admitted beating people up, lying, framing, etc.).  Why couldn’t that be used?  Because it doesn’t show that his earlier testimony is unlikely to be true…doesn’t affect his credibility.  

· Bad Acts: They are bad acts, but you cannot CONTRADICT with bad acts; they are not admissible because they do not go to credibility of the testimony.  You need him to be contradictory and then bring it up.  If it only proves that he did bad things in the past, then you can’t do anything with it!  Bad acts testimony is only admissible insofar as it impeaches.  You can get him on prior inconsistent statement if (a) he denies them or says something totally different, and (b) Ct thinks they are important enough.  

Impeachment through PRIOR CRIMES

NOTE: There are differences here between Common Law and FRE!  Check your JD!

· Misdemeanors: If crimes of falsehood, CL allows them, but FRE does not.

HORNBOOK: FRE says crimes of dishonest are automatically in, minor honest crimes are automatically out, and major honest crimes go through 403 balancing with TrCt discretion.  At Common Law, the majority of JD’s limit it to felonies without a restriction as to type (honesty/dishonesty).
Common Law Approach/New York to Prior Crimes:
People v. Sandoval (NY, 1974) 

· Shows Common Law Approach: NY uses basic CL approach that, for purposes of impeaching credibility, a W may be questioned about “criminal, vicious or immoral acts,” and then, if W denies it, proof can be offered of any conviction.  Crimes of falsehood are generally admissible, as are crimes so serious that they show W’s desire to place his advancement over that of society generally (b/c he will do so again on the stand).  HOWEVER, “when evidence of other crimes has no purpose other than to show that a D [or, presumably, another W] is of a criminal bent or character and thus likely to have committed the crime charged, it should be excluded.”  Lapse of time is also relevant, as is addiction or habit or other mitigating factors.

H: Sandoval limits questioning in a case where the Defendant wants to testify in his own defense.  D can get a pretrial ruling as to the permissible scope of his cross-examination concerning prior commission of specific crimes, so he can decide whether or not to testify.  Sets limits to cross-exam permitted under Sorge and directs TrCt to prevent cross-exam into criminal and immoral conduct of the W if the prejudicial effect of the inquiry “far outweighs” its probative worth on the issue of credibility. (This is only available when the W is the defendant.)  [SEE PROBLEM 11.]
QUESTION: I know Sandoval sets up this procedural rule (balancing test) for D’s only, but I think that we’re supposed to be reading it for the CL approach to all Ws, correct?  That would make the most sense, BUT I have a note that W’s can be impeached for ANY felonies, and D’s cannot.  What’s the Common Law rule on impeachment with prior crimes of NON-defendant witnesses?  Must there be a relevance balancing test?  There has to be under the FRE, except for those involving dishonesty.

Federal Rules Approach to Prior Crimes:
FRE 609: Impeachment by Evidence of Conviction of Crime

(a) General rule. For the purpose of attacking the credibility of a witness,
   (1) evidence that a W other than an accused has been convicted of a crime shall be admitted, subject to Rule 403, if the crime was punishable by death or imprisonment in excess of one year under the law under which the witness was convicted, and evidence that an accused has been convicted of such a crime shall be admitted if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the accused; and

   (2) evidence that any witness has been convicted of a crime shall be admitted if it involved dishonestly or false statement, regardless of the punishment.
(b) Time limit. Evidence of a conviction under this rule is not admissible if a period of more than ten years has elapsed since the date of the conviction or of the release of the witness from the confinement imposed for that conviction, whichever is the later date, unless the court determines, in the interests of justice, that the probative value of the conviction supported by specific facts and circumstances substantially outweighs its prejudicial effect.  [Adverse counsel must be put on notice.]
(c) Effect of pardon, annulment, or certificate of rehabilitation.  
(d) Juvenile adjudications. Evidence of juvenile adjudications is generally not admissible under this rule. The court may… 
(e) Pendency of appeal. The pendency of an appeal therefrom does not render evidence of a conviction inadmissible. Evidence of the pendency of an appeal is admissible.
Very Bad Exception for SEX CRIMES: This rule, 413, does exactly what 404 and other rules about credibility seek to PREVENT!  The law is very firm that those things can only be used for credibility, not as evidence of the crime.  But then 413 comes along and totally alters that for sex crimes in the federal courts.  The CL (Sandoval) is opposed to this.  Rule 414 and 415 are relevant here too, for child molestation (not just sexual assault as here):

Rule 413.  Evidence of Similar Crimes in Sexual Assault Cases 
(a) In a criminal case in which the defendant is accused of an offense of sexual assault, evidence of the defendant's commission of another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant.
(b) In a case in which the Government intends to offer evidence under this rule, the attorney for the Government shall disclose the evidence to the defendant, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered, at least fifteen days before the scheduled date of trial or at such later time as the court may allow for good cause.
(c) This rule shall not be construed to limit the admission or consideration of evidence under any other rule.
(d) For purposes of this rule and Rule 415, "offense of sexual assault" means a crime under Federal law or the law of a State (as defined in section 513 of title 18, United States Code) that involved--
   (1) any conduct proscribed by chapter 109A of title 18, United States Code;
   (2) contact, without consent, between any part of the defendant's body or an object and the genitals or anus of another person;
   (3) contact, without consent, between the genitals or anus of the defendant and any part of another person's body;
   (4) deriving sexual pleasure or gratification from the infliction of death, bodily injury, or physical pain on another person; or
   (5) an attempt or conspiracy to engage in conduct described in paragraphs (1)-(4).
“Dishonesty or false statements”: Automatically admissible under 609(a)(2).  Other felonies are only admitted subject to Ct’s discretion under 403 (relevance).  With these, however, Ct does not even have the discretion to weight the prejudicial effect of admitting the evidence against its probative value.  As such, Cree shows that the crimes covered are usually interpreted narrowly.

Cree v. Hatcher (3rd Cir 1992)

· “Dishonesty or False Statements” defined here.  VERY narrow.
F: P called an expert W who had been convicted of failing to file a tax return.  Ct felt bound to admit it under 609 (as involving dishonesty or false statement).

H: Overturned.  Committee Notes say, “By the phrase ‘dishonesty and false statement’ the Conference means crimes such as perjury or subornation of perjury, false statement, criminal fraud, embezzlement, or false pretense, or any other offense in the nature of crimen falsi, the commission of which involves some element of deceit, untruthfulness, or falsification bearing on the accused’s propensity to testify truthfully.”

· Because this results in automatic admission, it must be interpreted narrowly.  Failing to pay taxes once is NOT such a crime—there is no “intent to defraud” element to the crime, so a conviction on that score does NOT automatically mean he was intentionally dishonest.  The Court DID have the discretion to bar evidence of the crime, and therefore the case is reversed and remanded.

· A taxpayer who did not file a return need not have been acting fraudulently or dishonestly.  In SOME cases they won’t have, so it cannot be imparted to them b/c fraud is not an element needed to be proved at trial for tax evasion.

· Some cts disagree with the elements of tax evasion.

Impeachment Through BAD ACTS

· Distinctions must be drawn here between allowing testimony or questions about bad acts, and allowing extrinsic evidence of such acts.  See Imwink (below) for Common Law (only slightly different).

Imwinkelreid §  5.05: Bad acts that have not resulted in a conviction:  Modernly, most JDs permit the opponent to impeach the W with proof that the W has committed untruthful acts.  The opponent may do so even if they have NOT resulted in convictions.  HOWEVER, under FRE 608, specific instances of the W’s conduct may NOT be proved by extrinsic evidence (some exceptions in FRE 609 for conviction of a crime)!  They can only be introduced on cross, and attorney must “accept” or “take” the answer as given.  He can only remind the W of the penalties for perjury, but that’s it.  

FRE 608: Evidence of Character and Conduct of Ws: 

(a) Credibility of W may be attacked or supported by evidence in the form of opinion or reputation, subject to these limits: (1) The ev may refer only to character for truthfulness or untruthfulness, and (2) ev of truthful character is admissible only after the character of the W for truthfulness has been attacked by opinion or reputation evidence or otherwise.

(b) Specific instances of conduct may not be proved by extrinsic evidence.  They may, in the discretion of the COURT, if probative of truthfulness or untruthfulness, be inquired into on cross-exam of the W (1) concerning W’s character for truthfulness or untruthfulness, or (2) concerning the character for truthfulness or untruth of another W as to which character the W being cross-examed has testified.

· BUT, you can certainly rehabilitate the W.  Say, “What’s this all about?”  And that gives the W the chance to say, “I was charged but never convicted, and I didn’t do it!”  That may well rehab the W because the other atty can’t really do anything about it without the ability to bring in extrinsic evidence.

People v. Sorge (NY, 1950)

· This has since been somewhat qualified by Sandoval.  Abortion is relevant here as a crime affecting credibility (because it’s 1950).

F: Prosecution for abortion.  P wants to introduce evid that D committed past abortions.

H: It is totally legitimate to cross-exam a D concerning the commission of other specific criminal or immoral acts.  A D, like any other W, may be “interrogated upon cross-exam in regard to any vicious or criminal act of his life” that has a bearing on his credibility as a witness.  It does NOT matter that the offenses or the acts inquired about are similar in nature and character to the crime for which the D is standing trial.  And if the questions have basis in fact and are asked by the DA in good faith, they are not rendered improper merely because of their number.  Entitled to delve into past misdeeds, the prosecutor may not arbitrarily be shackled by the circumstance that the D has pursued a specialized field of crime and has committed many offenses.

· Prosecutor must act in good faith.

· Q’s about her past acts, and prior statements, and even about her guilty plea to practicing medicine without a license, were all legitimate.  A knowledge of those acts casts light upon the degree of turpitude involved and assists the jury in evaluating the W’s credibility.
Impeachment Through CHARACTER FOR VERACITY

State v. Ternan (WA, 1949)

F: State called Ws to testify if they knew the general reputation of Ds for truth and veracity in a certain named area or community.  Ct allowed it w/ a limiting instruction:  “Evidence relative to the reputation of Ds for truth and veracity was admitted solely for the purpose of affecting their credibility as a witness…”

H:  Clearly this was not only legitimate, but, given the wording of the instruction, beneficial to Ds!  Character of a D is not open to inquiry unless he puts himself out there, but when D takes the stand then he subjects himself to cross-exam the same as any other W, and he can be impeached by proving by Ws that his general reputation for truth in the community where he resides is bad.
FRE 405: Methods of Proving Character: (a) reputation or opinion: Proof may be made by testimony as to reputation.  On cross, inquiry is allowable into relevant specific instances of conduct.  [That is, W2 can attest to HIS opinion of W1’s character as truthful or not, or can give other standard testimony about reputation.  This is a relaxation of the Common Law rule, because CL only allows reputation, not personal opinion (BUT it’s changing!  See “majority view” below).  You can do this with D’s too, not just other W’s.]

Imwinkelreid §  5.06: Proof of Character Trait of Untruthfulness: Unlike the last impeachment technique, the technique is not limited to the cross-exam of the W is to be impeached.  Quite to the contrary, the opponent usually resorts to extrinsic evidence.  To impeach W1, opponent calls W2 who testifies that W1 has trait of untruthfulness.  W2 is usually called a character witness.  The majority view is that both reputation and personal opinion testimony is acceptable, and that is endorsed in FRE 405.  

· This can only be done as a mode of impeachment, not as a direct exam or for other purposes.  FRE 608(a) is clear on that.

Impeachment Through PRIOR (INCONSISTENT) STATEMENTS
Imwinkelreid §  5.09: Proof that W Made an Inconsistent Statement:  This is totally legit way to impeach the W.  Rule 613(a) makes clear that the cross-exam is proper, but opponent is entitled to a limiting instruction that the statement isn’t to be considered as probative of what it asserts, ONLY that it goes to credibility of the W.  Then it would not be subject to a hearsay objection.  

FRE 613: Prior Statements of Ws: (a) In examining W concerning a prior statement, you don’t have to show it to him/her, but on request you have to show it to opposing counsel.  (b) Extrinsic evidence of prior inconsistent statement by a W is NOT ADMISSIBLE unless W has a chance to explain the difference and opposite party gets chance to interrogate.
FRE 801(d): Statements which are NOT Hearsay: (1) Prior statements by Witness.  (2) Admission by Party-opponent.  

Denver City Tramway v. Lomovt (CO, 1912)

F: W watched girl be hit by motorcar.  Allegedly said “the motorman ought to be lynched.”  On the stand he denies it.  Judge allowed other Ws to say he did, to impeach his credibility.    

H:  (1) The alleged statement was of such a character that jury may rightfully draw the inference that it was equivalent to a declaration that the motorman was negligent in the operation of his car, and therefore was inconsistent with his testimony at trial, impeaching his credibility.  

a. Ct made clear that it was to be received not for truth or to bind him to it, but to impeach credibility. 

(2) Foundation okay and not collateral (interesting definitions by Ct. there). 

Procedure: In order to do this, you have to (a) commit the W to his original story from direct (b) remind him of circs of prior statement (either from deposition or incident—needn’t show him docs, but must show opposing counsel), (c) you cannot present contradiction through extrinsic evidence.

FRE 106:  (BE AWARE) When a writing is introduced, an adverse party may require the introduction of any other writing that should be read contemporaneously with it.  If you introduce 1 sentence of a statement to contradict, the adverse party can move to introduce the entire statement so that the W is not stuck with 1 piece taken out of context.

Inherently Unlikely Statements: (Obscure notes case) If W says he has just shown up to court without being prepared by counsel, that almost certainly means he’s not truthful.  Chev: This does not fit into any category.  But it’s important to know.  Sometimes things come out on direct and then on cross the adverse party will just emphasize things that he believes are inherently unlikely.  

EVIDENCE OUTLINE Part TWO

HEARSAY

Definition and Rationale

FRE 801 (a-c): Hearsay

(a) “Statement” defined.  

(b) “Declarant” defined.  

(c) “Hearsay” is a statement, other than one made by the declarant while testifying at the trial or hearing, offered into evidence to prove the truth of the matter asserted.

Notes:

· Usually when hearsay is not ruled out at trial, it’s found by appellate levels to be harmless error only, and not enough to overturn.

· NO ONE thinks we should ban ALL hearsay.  There are lots of exceptions and everyone agrees that some are very important.  One that is problematic is the catch-all exception (pioneered by FRE) that authorizes the admission of any hearsay that a judge considers adequately trustworthy and probative.

· Some say we should allow all hearsay b/c we have no principled way to admit some and not all.  It’s all up to judges, who are thus usurping the jury’s role.

· The Confrontation Clause, read literally, would preclude all hearsay, but the USSC has long rejected that interpretation.

Leake v. Hagert (ND, 1970)

F: Drivers accuse each other of negligence. L says hearsay was admitted wrongly: Claims adjuster testified that L’s son told him the tractor’s rear light was broken for some time.

H: Hearsay!  L’s son didn’t testify and wasn’t subject to cross-exam (not available b/c of the Army).  BUT, it was HARMLESS ERROR only!  Not excessively prejudicial.

· We would definitely want to test the son’s memory, and, given that he sold his dad out and left the country, we’d want to test his bias too.  

Hearsay by a Party?  There is LESS of a hearsay problem for a statement made by a party to the trial.  Usually taken care of pretty quickly at trial.  Can use one to impeach the other.  Generally, statements by parties are treated as non-hearsay (Admissions or prior inconsistent/consistent statements).  (Problem 14)
Laurence Tribe (Tribe’s Triangle): Hearsay is only problematic when it implicates the belief of the Actor responsible for the utterance as to how other people are perceiving the utterance.  (That is, anything that clearly speaks for itself wouldn’t be a problem).  It can be problematic for 4 reasons: Ambiguity (This gets least attention, but might it not be the most frequent problem?  Isn’t everything inherently ambiguous?), Insincerity, Erroneous Memory, Faulty Perception.  With hearsay we cannot test any of these.
Central of Georgia Railway Co. v. Reeves (AL, 1972)

F: Ct. admitted testimony of W as to what his doctor told him about the nature and extent of his injuries.  Traditional hearsay, except that his atty argues that it was admitted NOT for its own truth, but to illustrate the impact that hearing those words had on Reeves.  

H: Hearsay!  Unique argument, but it doesn’t stand up.  The proposition that a patient may testify in court as to statements made to him by his doctor that caused him mental anguish would create huge hearsay loophole without the chance for cross-exam.

· Reeves’ biggest problem was failure to prove injuries, and he couldn’t get his anguish to the jury via this back door without proving that first.

· Compare 194th St. Hotel Corp. v. Hopf (Fla. 1980): Admission of P’s testimony as to what her doctor told her (be careful never to strain yourself) was legitimate b/c it was admitted only for the purpose of demonstrating the state of mind of the patient as she received this info from the doctor. 

· Seems a bit far-fetched, but Reeves is the MINORITY view!  Many courts would allow it!  Pain and suffering is a favorite of American courts.

Q: What is really going on in Reeves?  If it’s a minority view, what’s the majority view?  

Non-Hearsay

Kingdon v. Sybrant (ND, 1968)

· Speech offered only for its effect on the listener is non-hearsay.

F: Girl sues because her father left her out of the will because he suspected she was the love child of his wife and another man.  Based on rumors of her affair in neighborhood.

H: Testimony as to rumors about her affair was rightly admitted.  The truth of the rumors is not at issue.  What’s at issue is that he could have believed the daughter wasn’t his, and if the rumors exist then it’s legit to admit them as evidence.

Hickey v. Settlemeir (OR, 1993)

· Defamatory speech is non-hearsay.  Sub-class of the above: offered not for truth but for effect on listener.  Just matters that it was said.

F: Godson sues godmother for defamation on 20/20.  Evidence is the videotape of the newsman saying that she says that there’s no doubt in her mind that he’s mistreating animals and dealing in stolen pets.  She says she didn’t say that.

H: Multiple Hearsay.  That’s fine.  HOWEVER, here the statement was said by the reporter, and that’s multiple hearsay.  Each level of hearsay has to be established before it can be admitted, but here the reporter’s statement is being offered for its truth and that cannot be established!  HER defamatory statement within his statement is not hearsay, because it doesn’t have to be true, but HIS statement (that she told him x, y and z) is being offered for its truth, which makes it hearsay.  Inadmissible.

Safeway Stores, Inc. v. Combs (5th Cir 1960): 

· Verbal Acts/Legally Operative Statements are non-hearsay.  This is a verbal act.  It’s different than a statement/assertion.  Later (in Headley) we’ll see “mixed acts and assertions”.

F: Storeowner yelled “please don’t step on that ketchup” as he was walking towards it to clean it.  Owner’s wife wants to testify that she heard him say that.  Hearsay?  

H: Non-hearsay.  Hearsay rule is inapplicable to an utterance proved as an operative fact.
Problems on 494: Statements offered merely to reflect speaker’s state of mind are non-hearsay.

· Girl says of father, “he killed my brother and he’ll kill my mommy too!”  This statement, if offered, would not be offered for the truth of the assertion, but ONLY to reflect W’s state of mind.  It is admissible on the theory that it’s legally relevant only because it shows her state of mind: she’s terrified of this guy.

· D asserts he’s insane and defense has introduced a bunch of letters written by him to Popes, FBI, CIA, etc., probably saying things like, “please get me out of here.  They’re trying to kill me,” etc.  They are classic paranoid letters.  These, too, are admissible not to show the truth of the statements, but to demonstrate P’s state of mind only.  

· Deceased told W that he kept his drugs outside his office window.  Days later he fell out the window.  Life insurance company says it was suicide.  Is the statement about where he keeps his drugs hearsay?  May be validly admitted only to show Deceased’s state of mind, regardless of the truth of the statement.  Has to demonstrate that deceased believed it to be true, not that it was true.

· Generally, statements are admissible as circumstantial evidence of the party’s state of mind.  It does not have to be true, so long as it only goes to the party’s state of mind.  

Headley v. Tilghman (2nd Cir 1995)

· Statement providing circumstantial evidence of a conspiracy (‘Mixed act and assertion’) is non-hearsay. (Only in some JD’s; allowed in federal courts)
F: Cop arrested three people in a house where they were dealing.  D got paged, cop called the number, and a Jamaican guy answered and said asked, “Are you ready, can I come over?”  Cop testified: house had characteristics of a drug den, phone call was further evidence that D was in a conspiracy to deal drugs.  Were the caller’s statements hearsay?

H: The callers statements were non-hearsay!  The fact that an out-of-court statement is used to provide circumstantial evidence of a conspiracy does not require that the statement be analyzed under the co-conspirator exception to the hearsay rule.  Evidence scholars call these utterances “mixed acts and assertions”, and admissibility is won by emphasizing the performance aspect of the statement.  The question implies the speaker’s belief that he is talking to a drug dealer; and that belief is regarded as circumstantial evidence of the nature of the business.  

· Treat this as an assumption by the speaker that he has reached a drug den, rather than a direct assertion by him that “you are a drug dealer,” an assertion that would surely trigger the hearsay rule.  

· An assumption has a fair claim to be treated as non-hearsay since the attendant risks are not as intensively implicated as with statements.

· Admissibility turns on emphasizing performance aspect over the assertive! (silly)

Chev: JDs are divided on whether this is hearsay.  He says it IS hearsay—it raises a variety of triangle problems.  

· Compare Regina v. Kearly (1992): [British case!] Police found only a small quantity of amphetamines, but got 10 calls in which callers asked for “Chippie” and seemed to want to buy drugs.  British court overturned the conviction.
· People have been banging at the walls of hearsay for years now, and where people really want a conviction and things seem legit, the walls are falling down.  

Problem 15: Good practice with hearsay.  The point is that the rules about facts in the world are TOUGH, and are NOT as specific and comprehensive as you may think.

15(d): If Harrison bequeaths an armoire, but it turns out there isn’t one anywhere in his house, can you offer the statement as evidence that there was an armoire at the time the will was executed?  This is a mixed act and assertion—shows that he assumed there was an armoire, which is the action part.  How can you tell the difference b/w an assertion (subject to hearsay problem) and an inference drawn from circumstantial evidence (or an assumption)?  Ct. would probably reject it, but if you emphasize the assumption/act then maybe you’ll get it.

Prior Statements

FRE 801(d): Statements which are not hearsay.
A statement is not hearsay if--
   (1) Prior statement by witness. The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is (A) inconsistent with the declarant's testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, or (B) consistent with the declarant's testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or (C) one of identification of a person made after perceiving the person; or
   (2) Admission by party-opponent. The statement is offered against a party and is (A) the party's own statement in either an individual or a representative capacity or (B) a statement of which the party has manifested an adoption or belief in its truth, or (C) a statement by a person authorized by the party to make a statement concerning the subject, or (D) a statement by the party's agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or (E) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy. The contents of the statement shall be considered but are not alone sufficient to establish the declarant's authority under subdivision (C), the agency or employment relationship and scope thereof under subdivision (D), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under subdivision (E).
Prior Inconsistent Statements

FRE 801(d): Statements which are not hearsay.
A statement is not hearsay if--
   (1) Prior statement by witness. The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is (A) inconsistent with the declarant's testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition… 

· FRE sets a high bar—doesn’t admit prior inconsistent statements for their truth except when sworn to in a proceeding (i.e., grand jury).

Common Law has traditionally been similar (see, e.g., New York), but is getting more lax now, as seen in Rowe.   JD’s are split, and most have codified their stance in statute. 

General Rule: FRE strikes balance between tradition (not allowing them except in rare cases) and new state laws (allowing them for truth) by allowing them for truth when they are sworn to. They are always admissible to impeach a hostile W, but only for truth when sworn to.  In JD’s where they are always allowed, you can thus call a W just to impeach him/her.

Rowe v. Farmers Insurance Co. (MO 1985)

F: Insurer denied a claim for Rowe, whose car caught fire.  Carroll told cops he heard Rowe say he’d burn his car.  Then C denied it at his deposition and at trial.  

H: Ct. does away with orthodox standard that inconsistent statements made by a W out of court are hearsay and inadmissible for the truth of the matter asserted.  

· The old rule allowed these statements not for their truth but only to attack W’s credibility.  Chief flaw with that rule is that the statements of Ws are often relevant to more than just the credibility of the Ws. 

· The inconsistent statement may often be MORE believable than what was said at trial.  Jury should get to hear it to help determine the truth or falsity of W’s testimony.

· Most JDs have done away with the old law by statute, some by opinion.  

· Ct. says memory fades so the old stuff should be admitted.  Also, that it’s too confusing to tell jury not to consider it for truth of the testimony.

· Ct says that it’s GOOD ENOUGH that the W be available for cross-examination.  Adopts that NEW RULE!  

· Notes that the FRE were initially written to include the new rule, but due to a political compromise it wasn’t included.

DONNELLY (Concur): Should use this rule in CIVIL trials, but NOT in CRIM trials.

BILLINGS (Diss): Substantial DANGERS in allowing any prior inconsistent statement to be introduced in evidence: (1) Inaccurate repetition of oral statements made months or years before the trial (2) Misleading statements subject to unintended interpretations made when the W had no appreciation for the necessity of accurate reporting (3) Incomplete statements leading to unintended meaning, made when the W had no appreciation for the necessity of complete reporting (4) Inaccurate or unintended statements made by a W as a result of suggestion or coercion.  Many seemingly inconsistent statements are the result of casual comments made by persons who are unaware of the significance which may later be attached to these remarks.  Ambiguity, incompleteness are both common problems, even in written statements.
U.S. v. Ince (4th Cir. 1994)

F: Club shooting. Neumann told cop at the time that Ince admitted to her that he did it.  Then, at trial, she said she did NOT remember the conversation.  Govt offered cop’s testimony.  Hung jury.  At 2nd trial, the govt did the exact same thing.  

H: REVERSED.  The govt used routine NOT to impeach her credibility, because that’s irrelevant to their case.  Just wanted a way to get cop up there to repeat the statement, but it’s hearsay and WAY TOO PREJUDICIAL.  Cts. must assess whether admission of the prior inconsistent statement will be probative or prejudicial in the proper degree.  

· Prior inconsistent statements are admissible for their truth only when sworn to in some proceeding, and are admissible to impeach credibility only when the testimony comes as a surprise to atty.  Here, neither was the case.

Note: Traditionally, there was one instance in which you could impeach your own W (other than her having interactions with adverse party), and that’s if the W turned against you and you didn’t expect it!  Then you could ask the court to declare the W a hostile W and you could demolish her/his credibility.  So, in Ince it is allowed the first time, but not the second time.  This rule is still true (generally) in the federal courts, and at CL/NY.  

· New York (and traditional Common Law): Legislated the rule that W’s prior statements can be used only to discredit W, not for truth.  Limiting instructions encouraged (CPL § 60.35)  

· MOST states (MO-Rowe) now allow prior inconsistent statements for their truth.  See, e.g., CA Evidence Code § 1235: Evidence of a statement made by a W is not made inadmissible by the hearsay rule if the statement is inconsistent with his testimony at the hearing.  Can be offered for truth!

· FRE prohibits taking prior inconsistent statements for their truth, except where the statement was sworn to at some type of proceeding (801(d)(1)(A)) (i.e., grand jury).  Congress changed the rule to this standard over drafters’ intent (to allow all prior inconsistent statements for truth).  Under FRE, you CAN admit the prior statements to impeach W if W surprises you and becomes hostile W.
Prior Consistent Statements

· FRE 801(d): Statement is not hearsay if…

(1) Prior statement by witness. The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is…(B) consistent with the declarant's testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or (C) one of identification of a person made after perceiving the person.
· General rule: Consistent statements are not admissible in the sense that you can put a W and just bolster his testimony, unless (a) that W has been impeached by the other side, or (b) W surprises you on the witness stand.    

· Exception for identification: (801(d)(1)(C)) Case where the eyewitness identifies D in court and has previously identified the perpetrator.  There is a rule (in federal cts and generally in states as well) that prior consistent statements that identify the W CAN be offered for their truth.

· ID in court is worthless since it’s clear W will point to D.  Be careful cross-examining or you might draw out more consistent statements.

· Hypo: What if a W became incompetent after the prior statement?  It’s the best evidence available, and what if it precludes a party from making his/her case?  Well, first off, best evidence logic does not apply to hearsay—it’s really not a reason we’d admit hearsay, because if that were the case there’d be practically no hearsay rule at all.  

Tome
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· Early complaint made concerning a matter before the motive for fabrication arose; Can be offered as a rebuttal.

· Facts: Consideration by the Supreme Court of the continuation of that rule.  Child in this case, case in Federal court cause it arose on Indian reservation and the child makes complaints of sexual attack by the child.  

· Controversy because there are prior statements, cause the testimony at court was incoherent, but there were earlier complaints, all consistent, 

· Court:  SC rules that the previous statements were inadmissible 

· They feel the motive to fabricate existed because the child wanted to stay with the mother, though we don’t know when the motive to lie was likely to arise – motive to lie might have been completely consistent 

· If the child had a motive to lie, it apparently arose, sometimes in the past before she had the contacts with the father that she is complaining about 

Common law is important to the majority: Motive to lie must have arise after the prior consistent statements were made. There is almost always an implication in the nature of the impeachment that the witness is lying (there would always be a tool to bolster testimony).
GET NOTES!!

Admissions

· Functionally, at a trial, an admission is very simple.  It always seems complicated to law students though.  When a statement is offered at a trial and it was made by a party to the case, so long as it’s relevant it is automatically admissible!  Admissions by agency (respondeat superior), or by a co-conspirator, become a little murkier. 

· Admissions do not fit the old USSC theory for why hearsay is admissible—they do not fall under an exception that makes them more reliable.  They are just admitted because a party said it.  This problem is even MORE acute with co-conspirator statements, which are admissible often regardless of their reliability or the availability of the W.

FRE 801(d): Statements which are not hearsay.
A statement is not hearsay if--
   (2) Admission by party-opponent. The statement is offered against a party and is (A) the party's own statement in either an individual or a representative capacity or (B) a statement of which the party has manifested an adoption or belief in its truth, or (C) a statement by a person authorized by the party to make a statement concerning the subject, or (D) a statement by the party's agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or (E) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy. The contents of the statement shall be considered but are not alone sufficient to establish the declarant's authority under subdivision (C), the agency or employment relationship and scope thereof under subdivision (D), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under subdivision (E).

Bill v. Farm Bureau Life Insurance Co. (1963)

F: Boy probably killed himself in a barn.  Ps are beneficiaries of life insurance.  Dr. asked dad question and he shook his head no.  

H: There is no doubt that the matter inquired into was a proper one, and the doctor should be able to testify as to what was said, EXCEPT the part where he said that the man shaking his head implies that such a signal means no.  That father had no doubt his son committed suicide was a statement against interest, and the error of excluding it is compounded by the fact that both Ps got to testify that they knew of no reason why son would kill himself.  BUT, a nod of the head only usually means no.  It may also mean “I don’t know” so his conclusion can’t be given—the jury has to decide if it meant no.

NO KNOWLEDGE REQ for Admissions!: Scherffius v. Orr (MO, 1969):  Action against farmer for accident allegedly caused by calf on the highway.  D, not being a witness to the accident, could not have known it was HIS calf which P says was on the highway, but claimed that it was at the time (now was to disavow that).  An admission by a party, even when conclusory, is admissible when made against interest, even though it relates to a fact concerning which he could have no personal knowledge.  Such evidence, though not conclusory and of a very unsatisfactory character, is for the jury to weigh.  

Note on Adoptive Admissions: If a party remains silent after he or she hears or receives a damaging statement, the statement may be admitted as an adoptive admission on the theory that the normal human reaction would have been to deny such a statement if it were untrue.  Requires a unique foundation (consider Bill and note case that refuses to admit because response (head shaking) was too ambiguous to complete the foundation).  In case of a continuing commercial relationship, a response is normally expected.  Possession of a written statement may constitute adoption, or “possession plus” (so long as surrounding circs tie the possessor and the statement together).  If a party expressly assents to the truth of a statement made by another, he’s in the same position as if he had personally made the statement.  See notes (p. 570-71) for intricacies.

Mahlandt v. Wild Canid Survival & Research Ctr. (1978)

F: Wolf attack.  Three statements:  (1) Poos left note on boss’s door saying “Sophie bit a child” (2) Later told him that she had bit a child (3) Records of the corporate meeting about liability (Poos absent).  Are they admissible against HIM, and against Wild Canid? 

H:  (1) Note is not hearsay and is admissible against Poos b/c it was his own statement (801(d)(2)(a)).  Admissible against Wild Canid IF agency is established (See notes for agency rules) (801(d)(2)(D)).  (2) He had no personal knowledge of the truth of his statements, but that’s not required.  A statement based on the personal knowledge of the declarant of facts underlying his statement is not the repetition of the statement of another, and thus not hearsay.  It is just opinion testimony.  Neither 805 nor 403 require that Rule 801(d)(2)(D) be read to require that the declarant have personal knowledge of the facts underlying his statement.  Two statements made by Poos were admissible against him and Wild Canid.  (3) The minutes of the board meeting are admissible under 802(d)(2)(C) against Wild Canid, but not Poos (not present, no servancy relationship).  

· Common Law on Agency: Much stiffer rule on agency.  Must be within the scope of the employment to say the statement, whereas FRE just requires agent to be acting in the scope of the employment at the time of the statement.
Bourjaily v. U.S. (US, 1987)

· Illustrated Conspiracy Exception of FRE 801(d)(2)(E)
F: Lonardo, buying coke, said he had a “gentleman friend.”  “Friend” spoke on phone and D was in the car at the exchange.  Govt introduced tape to show D was “friend”.  DCt allowed it all: considering all the events and circumstances, govt had established by 51% that conspiracy involving L and D existed & that his statements on the phone were made in the course of that conspiracy.  When preliminary facts relevant to Rule 801(d)(2)(E) are introduced, offering party must prove them by a preponderance of the evidence (when disputed).  D says you have to consider the evidence independent of the statements to determine their admissibility, or else it becomes admissible by its own bootstraps.
H: Cts of appeals have widely agreed that the statements should not be considered in determining preliminary facts, BUT FRE indicate an attempt to change that rule.  Rule 104, on its face, appears to allow the court to make the preliminary factual determinations by considering any evidence it wishes, so courts can consider anything they want, including the statements themselves, in determining preponderance.  Out of court statements are only presumed unreliable, and individual pieces of evidence, insufficient in and of themselves, add up to more probative evidence.  

· Must first show a conspiracy, then that the statements are part of it, and then guilt.

BLACKMUN (DISS): THIS IS ABSURD!  (1) The FRE did not change the long-settled law to the effect that you have to establish admissibility independent of the statements.  (2) This does NOT resolve problems of unreliability.  The opposite will be true. (3) Ct. overturns one longstanding rule and then relies on another!

Notes on Conspiracies: (p. 600-603)

· In furtherance requirement/During the course: Even though drafters of FRE considered the agency theory of conspiracy at best a fiction, they judged it a useful device for imposing some limits on the admission of coconspirator’s statements.  They limited it with the “in furtherance” requirement, but how broadly should that be interpreted?  Same question goes for “during the course”.
· Independent Corroborating Evidence: Bourjaily reserved judgment on whether or not the statements ALONE could be enough, leaving open question of how much corroborating evidence is necessary.  In 1996 a rule was submitted that would require some corroborating evidence.  You would have to consider other circumstances surrounding the statement.  (QUESTION!  HAS THIS HAPPENED?!  SEEMS LIKE YES, FROM THE TEXT OF THE RULE!)
· Constitutional Constraints: U.S. v. Inadi (US, 1986): Held that confrontation clause does NOT require the govt to show the unavailability of a co-conspirator declarant in order to introduce his out-of-court statement.  Same principles (that it’s less reliable than other evidence) do not apply, it said, because the statement will often derive its relevance from the circumstances in which it was made, and that context cannot be accurately replicated when a co-conspirator testifies, or later.  Should admit it b/c it’s more reliable in the context in which it was made.  
· QUESTION: Taken together, do the USSC’s holdings in Bourjaily and Inadi mean that a statement that satisfies FRE 801(d)(2)(E) always meets the constitutional test?  Seems like yes.

· Chevigny: Seems to hate these conspiracy rules on hearsay.  He says that the presumption is that if you make a statement you’re stuck with it, and then the next step, which is harder and worse, is that if your partner makes a statement you’re stuck with it!  Says the USSC undermined the entire history of hearsay recently.
Problem 16: Good Review of Conspiracy Hearsay: You can’t get a statement in via conspiracy unless it’s admissible against one of the parties first.  Part I seems clear case of agency.  In Part II, where high-level employee says “we follow the posted prices,” it’s likely admissible b/c it’s a repeated statement by a party’s employee in the scope of his employment.  Part II(b), where listener says nothing, could be adoption by silence (weak theory), or establish conspiracy b/w the companies and that they are both members, and it’s in.  Chev says adoption by silence would probably work with most courts!  They had a chance to say no and did NOT say no.  Part C: This doesn’t prove a conspiracy, but is persuasive.  Could jury think it more likely than not that a conspiracy exists?  You really need some proof that the conspiracy exists, or else everyone gets nailed with what this guy said.  Co-conspirator rule is enormously powerful.

Exceptions to Hearsay for Unavailable Declarants (FRE 804(b))

· Exceptions to hearsay are generally made because, for some reason(s), we think the evidence is reliable.

· Exceptions include: Declarations against interest (804(b)(3)), Former testimony (804(b)(1)), Dying Declarations (804(b)(2)).  These are admissible if the declarant is not available as a witness!  

· You must first establish that W is unavailable under 804(a)
Declarations Against Interest

· FRE 804(b)(3): Statement against interest. A statement which was at the time of its making so far contrary to the declarant's pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant's position would not have made the statement unless believing it to be true. A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.
· These are most often heard from people in custody.  Ambiguous context.
· Not the same as an Admission. 
	
	Admission
	Declaration against interest

	Declarant
	Has to be a party 
	Anyone – doesn’t have to be a party 

	Declaration
	Anything against one of the parties 
	Historically: pecuniary or proprietary 

	State of Mind
	Anything
	Must be aware of the interest 

	Time of interest 
	Trial 
	Time of declaration

	Availability 
	Doesn’t matter
	Only if declarant is unavailable 


Cole v. Cole (GA, 1992)

F: Wife testifies that dying husband told her that he did not have a half-interest in the house (usual presumption if married), making it 100% hers.  

H: Admissible.  A decedent’s declaration in disparagement of his title would be admissible as it negates the existence of a (spousal) gift and is, therefore, against his pecuniary interest.  That such declarations are proffered by one who would benefit from their admission into evidence is not a valid ground for excluding them from the jury’s consideration.
People v. Brown (NY, 1970)

F: Seals was arrested for a robbery.  He says he got the gun on the floor of a tavern where Brown was arrested for shooting people.  Brown says he only shot when another guy pulled out a gun.  So, Seals is making the statement here, and it’s against his penal interest.  Admissible?

H: Admissible.  Traditionally statements against penal interest were not included in this exception, but the rule in NY is changed by this court.  

· Note: In some cases, a statement against penal interest will be admitted in a civil trial.  

· FRE 804(b)(3) adds some qualifiers with statements against penal interest.
· If the statement is offered to exculpate the accused, it must be corroborated, but in reality something small can pass for corroboration. 

Confessions of Accomplices and Other Problems

Crawford v. Washington (US, 2004)

F: Crawford sought & stabbed man who allegedly tried to rape his wife.  State played tape of Sylvia at court where she doesn’t fully validate self-defense argument.  Crawford had no chance for cross-exam b/c of spousal privilege (in WA the privilege doesn’t extend to out-of-court statements).  State says that it was statement against penal interest because she admits to facilitating the killing, and should be admitted.  

H: Ct. drops “hearsay exception or indicia of reliability” doctrine and instead says that 6th Amd is violated by any ‘testimonial’ statements made out of court and not subject to cross-exam.  Testimonial is that which declarant would reasonably expect to be used prosecutorially.  Includes statements taken by police in the course of interrogations (doesn’t have to be sworn).  

· Rule: Out-of-court statement made by declarant to the police is not admissible against a D if it’s “testimonial.”  If they are made off the cuff, they are not testimonial and thus do not violate the 6th Amd at trial, but they still have to fall under a hearsay exception to get in (here, usually penal interest).

· A confession to the authorities by a person is admissible against him personally, even if he/she doesn’t testify at trial.  NOT admissible against an unavailable co-defendant, however, even under penal interest exception.    

Problem 17:  Practice with Crawford: If C and Sylvia are tried together, and the statements are offered, the judge can instruct the jury that Sylvia’s testimony is relevant only to her and can’t be considered in the case against Michael. Problem?  The jury will consider it anyway.  What other solutions for prosecutor?  You can try them separately, or (in some JDs) you can use separate juries that don’t hear the two testimonies (each hears just one).   What if they are charged with conspiracy?  What’s the deal here?  If it’s a conspiracy, they’re fucked.  These are co-conspirator statements, which means that they are all equally liable for all of the statements as though they had said them.  Also, these are NOT testimonial, so Crawford isn’t relevant.  They aren’t testimonial because they aren’t thinking about the future consequences (controversy or litigation).  USSC says it overrules Ohio v. Roberts, in which the complainant testified against Roberts at a preliminary hearing (testimonial, surely), subject to cross-exam by Roberts’ lawyer.  USSC says that Roberts is overruled, but Chev says they don’t really mean that.  They wouldn’t throw out the rule that testimony subject to cross-exam is tossed out at trial, but that prior statements that aren’t testimonial aren’t admissible.  The facts of Roberts are so different that Crawford only overrules it in some ways.  Chev: USSC in Crawford is NOT saying that testimony ordinarily admissible under FRE 804(b)(1) is not admissible under 6th Amd.  In a civil case, the Con Clause doesn’t apply, so it can get in under any of the hearsay exceptions.  

Former Testimony

Rule 804.  Hearsay Exceptions; Declarant Unavailable 
 (b) Hearsay exceptions. The following are not excluded by the hearsay rule if the declarant is unavailable as a witness:
   (1) Former testimony. Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.
Gaines v. Thomas (SC 1962)

F: Collision.  Truck driver previously testified in an action in the DCt against mattress co.  Then died before this case.  Ct. admitted transcript of his testimony at the previous trial.  
H:  Not literally necessary that the action be between the same parties or their privies (traditionally req’d).  But the party against whom the testimony is offered (D) is the same.  In short, the party against whom this testimony was received had a fair and adequate opportunity to cross-examine the W at the former trial.  

· Only problem is jury must weigh credibility without observation of the W.  

US v. DiNapoli (2nd Cir 1993)

F: Did P have similar motive to develop the testimony of two grand jury Ws compared to its motive at a subsequent criminal trail where Ws were unavailable?    

H:  No.  Testimony properly excluded.  The test for similar motive is NOT whether the questioner takes the same side of the issue in both proceedings.  The test must turn also on whether the questioner had a substantially similar interest in asserting that side of the issue.  If a fact is critical at the 2nd, but was peripheral at the first, no one could say the motive was similar.  Similar motive requires substantially similar degree of interest.  Grand jury context is often different than the main case in this respect.  

· Even here, where the GJ inquiry was more than just general, it still doesn’t meet (low burden of proof at that stage, etc.).  The inquiry as to similar motive must be fact-specific.  
PRATT (DISS): As a practical matter, the gloss the Ct. gives this case changes the standard from similar motive to same motive.  

Dying Declarations
Rule 804.  Hearsay Exceptions; Declarant Unavailable 
 (b) Hearsay exceptions. The following are not excluded by the hearsay rule if the declarant is unavailable as a witness:
      (2) Statement under belief of impending death. In a prosecution for homicide or in a civil action or proceeding, a statement made by a declarant while believing that the declarant's death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death.
Wilson v. State (NV 1970)

F: Feltus said that Stan had shot him.  Cop asked if he meant Stanley Wilson, and he said “um, hum.”  Wilson argues that the exception only applies if Feltus believes in an Almighty Being and an afterlife & testimony showed Feltus was of poor moral character.

H: Testimony of bad moral character may discredit the dying declaration, but there is no requirement that you must believe in God and afterlife to have the exception.  The jury disregarded the attack on Feltus’ credibility, but Wilson can’t get an end-run around that by carving out new req for the hearsay exception.  Not necessary for the declarant to state to anyone, expressly, that he knows or believes he is going to die…It is sufficient if the wounds are of such a nature that the usual or probable effect upon the average person so injured would be mortal…so that he knows, or strongly believes, that death impends.  After the dying declaration has been presented to the jury, the accused then has wide latitude in impeaching the declarant and discrediting his dying statement.

· Worthwhile footnote about jury instructions for dying declarations (p. 755)

OTHER EXCEPTIONS TO HEARSAY: Availability of Declarant Immaterial 

(FRE 803)

· There are 23 exceptions offered under 803.  803(24) was once a catch-all exception, but has since been transferred to FRE 807.

· The Drafters have chosen to use categorical approach for hearsay exceptions—this means that certain highly trustworthy statements will be excluded, and other untrustworthy statements barred, but that’s the way they’ve chosen to go.  There is also a catch-all in [807] to allow in anything sufficiently trustworthy.  – US v. DiMaria
Spontaneous, Contemporaneous and Excited Utterances

· Res Gestea exceptions: While things are happening; statements made in the midst of the events.

FRE 803:

(1) Present sense impression. A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.

(2) Excited utterance. A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.

Commonwealth v. Coleman (PA, 1974)

F: V called mother saying husband wouldn’t let her leave, was going to kill her.  He argued self-defense & says Ct should not admit mother’s testimony.

H: Admissible.  This is not an excited utterance, but it is a declaration of present sense impressions, and such statements should be res gestae.  Cites FRE 803(1) as persuasive authority.  Other courts have done the same.  ALSO, the account does NOT have to be independently verified.  That’s not req’d.

· Traditionally res gestae covers: declaration of present bodily conditions, declarations of present mental state and emotion, excited utterances, and declarations of present sense impression.  BUT courts usually say “res gestae” and mean excited utterances.   Ct. says previously it has not included present sense impression, but it does now.
POMEROY (CONCUR): This meets both criteria of excited utterance; should just use that.  Two criteria of excited utterances: (1) Must be some occurrence sufficiently startling to render normal reflective thought processes of an observer inoperative, and (2) the statement of the declarant must have been a spontaneous reaction to the occurrence or event and not the result of reflective thought.

Notes: 

· Corroboration: To what extent do cts req corroboration of a W’s “present sense impressions”?  People v. Brown strikes middle ground b/w total and none.  Ct found that the circs and events at the scene when police arrived were still very much like W described, which provided adequate corroboration.

· Unidentified W: See p. 640-Cases where W who uttered isn’t known.

· Requirement for Personal Knowledge: If W has no personal knowledge of the event, W can draw inferences.  McLaughlin v. Vinzant (1st Cir) (W didn’t witness the shooting, but was nearby).  Compare State v. Bean.
· TIMING: 803(1) says statement made “while” declarant was perceiving “or immediately thereafter”, but 803(2) says “while the declarant was under the stress.”  Are timeframes different?  How close in time must the statement be to the incident?  See notes 7-8 (p. 641-42).  Courts are split.  Largely discretionary.  

Problem 18:  Notes that the case chiefly responsible for these exceptions (Houston Oxygen) involved serious racial stereotypes in W’s perceptions—casts doubt on the validity of such perceptions.  These statements implicate at least 1 or 2 of the problems of Tribe’s triangle, but we admit them anyway!  Dangerous.

Physical or Mental Condition / Medical Diagnosis

FRE 803:

(3) Then existing mental, emotional, or physical condition. A statement of the declarant's then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant's will.   

· We only really have this exception b/c there’s no other way to get this info!

(4) Statements for purposes of medical diagnosis or treatment. Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment.

US v. DiMaria (2nd Cir 1984)

F: FBI caught D assisting unloading of stolen cigarettes.  He said “I only came here to get some cigarettes real cheap.”  Could have meant stolen, or just bootleg.  

H: FRE 803(3) says a statement of D’s then existing state of mind is admissible.  The statement indicated, or so the jury could find, that DiMaria’s state of mind was to possess bootleg cigarettes, not stolen cigarettes.  It was offered to show only that DiMaria did not think they were stolen (not that they actually weren’t stolen).  Merely a statement of what he was thinking in the present.  May have been a false statement, but it fell within 803(3), so that’s dispositive.  Also clear govt. is just relying on presumption of guilt to bar it!  

· Remember the non-hearsay exception too: Solars: letters reflect schizophrenia.

US v. Tome (10th Cir 1995)

F: D convicted for sexually abusing daughter.  She told 3 doctors & 1 social worker.  

H: 803(4) allows for doctors’ hearsay testimony, b/c a hearsay statement to a physician is thought to be more reliable largely b/c it is in the declarant’s interest to tell the doctor how the injury was sustained.  

· This is usually NOT the case when a statement identifies a person (the rule was largely meant for civil cases), but ct holds that in sex abuse it is important and self-interested for patient to tell doctor the source—identity of the attacker is reasonably pertinent to the V’s proper treatment.  

· Hearsay to social worker NOT admitted: Advisory Cmte notes make clear that it doesn’t have to be an actual doctor, but the test for admissibility is whether the subject matter of the statements is reasonably pertinent to the diagnosis or treatment.  This worker couldn’t diagnose, just refer case to others.  

HOLLOWAY (DISS): Patient has to know that telling truth is relevant to her diagnosis/treatment!  That proof is lacking here, so the self-interest is lacking.  

Imwinkelreid §  10.11[3] (p. 439-442)

803(4) permits admission of statements describing the “inception or general character of the cause or external source” of a condition.  Drafters worried most about civil cases, but has arisen a lot in sex cases.  Though there is a lot of case law approving this application of the exception, many courts express concern and require that it be applied with “great caution.”  Foundation is as follows:

1. Declarant made the statement to a proper addressee.  All cts agree that physicians are proper, but some admit statements made to social workers.  Most cts would balk at invoking the exception for statements to high school guidance counselors.

2. Declarants knew the person they were speaking with was a proper addressee.  In one case ct exclude the statement b/c there was no showing the child knew addressee was a doctor.  Addressee’s statements identifying himself to the child are admissible under 801(c) as relevant to show their effect on the child’s state of mind/placing child on notice.

3. Declarant made the statement for a medical motive, either treatment or diagnosis.  Child’s statements, declaring his/her purpose in seeking assistance, qualify for admission under 803(3).

4. Particular statement offered was medically relevant.  Concluding language of Rule 803(4) confines the exception to statements “reasonably pertinent to diagnosis or treatment.”  Identification in child abuse arguably relates to both.  

5. Child realized that the statement was medically relevant.  In White, Rehnquist focused on the inference of sincerity arising from declarant’s knowledge that misinformation will lead to misdiagnosis.  Whether it matters that the addressee thought this affected diagnosis is subject of scholarly debate.

Problem 19: RR brakeman injured himself while working.  Told the story to the doctor.  (A) If doctor testifies in his federal case against the RR, is his testimony about his statement admissible for the P?  Admissible if it was for purpose of diagnosis.  First two sentences are likely not admissible.  Last two are undoubtedly admissible. (B) If P tells same story to a doctor selected by the lawyer for the brakeman after litigation has begun, is there a different answer?  Yes—signs of untruthfulness (803(24)).

Mutual Life Insurance Co. v. Hillmon (US, 1892)

F: Life insurance policy of Hillmon.  Not clear if it’s he or his companion (Walters) who died.  Walters sent letters home saying he intended to travel there w/ Hillmon.  

H: Letters admissible.  They reflect his state of mind, and intention to do something.  Whenever the intention is of itself a distinct and material fact in a chain of circs, it may be proved by contemporaneous oral or written declarations of the party.  There is no other way to prove it.  Letters make it more probable that he did go and went with H.  

· Truth or falsity is for the jury.  

· Added leap here: letter used as evidence that Hillmon went, but he wrote nothing.  Advisory Cmte added legislative history to limit this holding.  

Shepard v. US (US, 1933)

· Shows Ct. being cautious about allowing “state of mind” evid that is more conclusory/pointed than just statements of present condition

F: Woman told nurse “Mr. Shepard has poisoned me.”  Not a dying declaration but state says it should survive as state-of-mind exception: indicative of her will to live.  

H: No.  Once the D raised evidence of her unhappy state of mind in order to show suicide, the state was entitled to introduce its own evidence of a different state of mind.  HOWEVER, the real purpose for this evidence was just to prove an act committed by someone else (poisoning).  Her state of mind as to such a fact is conclusory and too prejudicial.  Risk of jury confusion is too great.  

· It shows her state of mind to some extent, but it faced backward, not forward and it spoke to a past act by someone NOT the speaker, so any purpose it serves as a state of mind statement is minimal indeed.

Note: 

· Public opinion poll, if properly conducted and offered by an expert, is admissible in an obscenity case to show relevant standards in the Commonwealth.  Ct. does not consider if it’s hearsay or what exception it needs, but says if it’s conducted with proper techniques, that ensures trustworthy.  (Commonwealth v. Trainor)
Problem 20: Great practice with hearsay exceptions we’ve seen so far.  Shows largely that most statements about states of mind will get in through one avenue or another.

Business and Official Records

· This is the MOST common and most important hearsay exception.  It’s a result of the division of labor/corporate growth.  Basic rules found in Kennedy v. LAPD.
· Public Records were deemed worthy of trustworthiness also; most controversial aspect of that rule (803(8)) is 803(8)(C) dealing with investigatory reports.  

· Business records can be used to show that something did NOT happen, if it’s sufficiently routine and then doesn’t appear in the records.  803(7)
· Usually concerned about admitting these docs specifically b/c we can’t cross-examine the Ws who prepared them.

FRE 803:

(6) Records of regularly conducted activity. A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memorandum, report, record or data compilation, all as shown by the testimony of the custodian or other qualified witness, or by certification that complies with Rule 902(11), Rule 902(12), or a statute permitting certification, unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness. The term "business" as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit.
(7) Absence of entry in records kept in accordance with the provisions of paragraph (6). Evidence that a matter is not included in the memoranda reports, records, or data compilations, in any form, kept in accordance with the provisions of paragraph (6), to prove the nonoccurrence or nonexistence of the matter, if the matter was of a kind of which a memorandum, report, record, or data compilation was regularly made and preserved, unless the sources of information or other circumstances indicate lack of trustworthiness.
(8) Public records and reports. Records, reports, statements, or data compilations, in any form, of public offices or agencies, setting forth (A) the activities of the office or agency, or (B) matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel, or (C) in civil actions and proceedings and against the Government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the sources of information or other circumstances indicate lack of trustworthiness.

Kennedy v. LAPD (9th Cir 1989)

F: Ct. based its determination of fees on printout of time records kept by K’s counsel.  

H: Admissible as business record under 803(6) with following foundation: (1) writing is made or transmitted by a person with knowledge at or near the time of the incident recorded, (2) the record is kept in the course of a regularly conducted business activity.  Subject to general catch-all (24) for lack of trustworthiness.  Some contemporaneity req.

· We want records kept by a person with a duty & motive to get it right!
· Must be routine to keep the records, and routine manner of keeping them.
Matter of Leon RR (NY, 1979): Social worker’s records admissible only if (1) it was within the scope of the entrant’s business duty to record the act, (2) that each participant in the chain producing the record must be acting within the course of regular business conduct.  Informant must be under a contemporaneous business duty to report.  Here, the first-hand observations of the caseworker are admissible, but the events relayed to her by other people (some just rumors, etc.) are NOT admissible.  

· Note: If the parents say it, call it an admission.

· See also, State v. Lungsford: Ct. held it error to admit police report containing an informant’s statements to police—informant under no duty to get it right.

· Fact that something is recorded in an official way doesn’t elevate untrustworthy hearsay to legitimate evidence.

Imwinkelreid §  10.05: Business Entries:  At CL, business entries are extremely admissible.  FRE 803(6) restates modern doctrine.  Some commentators have argued that the FRE collapse the traditional CL elements of the foundation into a single req for general showing of reliability.  Most still assume that you need the following foundation: 

1. Report prepared by person w/ business relationship w/ company.  Ideally an employee.

2. Informant had a business duty to report the info.

3. Informant had personal knowledge of the facts reported.

4. Report was prepared contemporaneously w/ facts/events.

5. It was routine to prepare such reports.

6. Report was reduced to written form.

7. Report was made in the regular course of business.

8. Entry is factual in nature.  803(6) expressly relaxes this: allows admission of “opinions…or diagnoses”; some states reluctant to admit highly evaluative diagnoses.  

Note: W need not have personal knowledge of the entry’s preparation, and rarely does.  W is usually the records custodian!  W testifies to habitual method of maintenance.  

Problem 21: Question of whether doctor’s report is admissible (with some diagnoses—yes, at least under FRE), and whether it’s different after litigation starts (signs of untrustworthiness—anything partisan, classically with a view to litigation.  Not the business of the RR to keep records, but to run a railroad; they only kept this record to prepare for trial).

US v. Moore (1st Cir 1991)

· Shows courts accommodating technology.

F: Loan scheme at a bank.  The records were transmitted to a service bureau & that’s only evidence here.  D says there wasn’t adequate foundation for them (b/c of technology) 

H: Admissible.  Frames the service bureau as a person!  Law requires that records be made on the basis of transmissions from a person with knowledge.  

· Note: Ct FAILS to require govt to lay foundation for a mechanical record!  

Note: FRE 803(6) specifically mentions data compilations, but in this case contemporaneity reqs must be adjusted: The printouts are usually made much later, but based on data entered contemporaneously.  Peritz raises some complications with this; says we should place burden on party offering records to authenticate them and proving reliability of the computer equipment and techniques used (too easy to forge such docs).

Beech Aircraft Corp. v. Rainey (US, 1988)

F: Husband suing helicopter maker.  Investigative reports that include factual findings and conclusions and opinions.  Expert indicated it was probably pilot error.  Rainey did his own investigation and included conclusions in his report.  

H: 803(8)(C) specifically allows for investigative reports.  “Findings of fact” usually include some conclusions and opinions.  The reports are admissible, not just the factual findings they set forth.  807 is sufficient buffer to keep out bad conclusions.  803(8)(C) is consistent with FRE’s general approach to relaxing barriers to opinion testimony.  

Notes:
· Investigative Reports: For such things there is no contemporaneity req, nor a regular course of business  req.  Not clear if there’s a req that person having knowledge must be the one to transmit it also.  Just has to be trustworthy.

· What if reporter relies partly on hearsay statements?  No presumption of trustworthiness obtains when reporter relies on potentially untrustworthy hearsay evidence from another under no duty to report.  BUT, some cases suggest that bias of those interviewed/consulted in compiling the report does not render the report inherently untrustworthy and cannot be imputed to the investigators.

· US v. Davis-Multiple hearsay in this context is still okay under 803(8)(C), absent a specific showing of untrustworthiness.

Problem 23: GOOD PRACTICE!  TOUGH QUESTIONS.  WORK ON THESE!

Ancient Documents

FRE 803:

(16) Statements in ancient documents. Statements in a document in existence twenty years or more the authenticity of which is established.

(20) Reputation concerning boundaries or general history. Reputation in a community, arising before the controversy, as to boundaries of or customs affecting lands in the community, and reputation as to events of general history important to the community or State or nation in which located.

Bowers v. Fibreboard Corp. (WA, 1992)

F: Asbestos case.  P wants to introduce Dictionary of American Naval Fighting Ships.  D says this is a learned treatise, only be admissible under 803(a)(18) if called to the attention of a testifying expert.  P says it’s ancient document.

H: Admissible as an ancient document.  Two ends of hearsay exceptions: Trustworthiness & necessity (no one else can attest to some of these things).  This serves both.  Ct. properly considered letter from Navy attesting to the importance of the book.  It’s a govt publication, compiled with exhaustive research, which adds to its trustworthiness.  Ancient docs are not limited to legal instruments.  

Problem 24: Deals with hearsay within hearsay!

CONFRONTATION CLAUSE PROBLEMS

The White and Wright cases seem contradictory, and were, for a long time, the standard used to judge confrontation clause issues.  Sex crimes present child Ws, which forced serious CC challenges.  Statements to doctor in Wright were deemed unreliable, but statements in White were accepted.  Doctrinal difference: SCt reviews use of residual exception closely for reliability (and independent of exceptions), but statements fit into another exception are prima facie reliable.
	White – admitted 
	Wright – not admitted

	· 1st St to babysitter: spontaneous 

· 2nd St to mother (30 min later): Mother says child frightened 

· 3rd St to police (45 min): State stretches rules, but unreasonably; we have first 2 statements! 

· St’s to doctors/nurse re: medical history

· 803(4) recent development 

SC says these are solid hearsay exceptions and their reliability is established by the structure of the exceptions; allows stretching.
	Story told to a doctor by a child – why is this not acceptable?

· It is for purpose of accusation and not for medical purposes

· They don’t mention the medical exception at all

Doctor has a preconception of the problem




See Problems 25 & 26 for good practice with Confrontation Clause/hearsay problems.

EVIDENCE OUTLINE Part THREE

TYPES OF EVIDENCE III: Cirumstantial Evidence

Generally

· CircEv is not considered to be a lower form of evidence.  Unlike direct evidence, it is relevant only because it gives rise to an inference, and therein lies its value.  When it gives rise to a prejudicial inference, then we have concerns about it.

· Concerns are found in Article IV of the FRE.  Many of these things are limited b/c their probative value is tiny.  Character, however, is relevant, but is excluded b/c it’s prejudicial power outweighs its probative power.

· For ev to be admissible, the facts necessary to make it relevant need be proved by a preponderance of the evidence.

Pure Statistical Evidence

· Must be careful with statistics, particularly in products liability, where we do not want to punish the largest producer for every case.

Smith v. Rapid Transit, Inc.
F: A Blue Bus case.  Only one of two bus companies was allowed to use the road where  P was hit.  P remembers nothing.  

H: Directed verdict for D!  Statistical evidence IS admissible, but alone is NOT ENOUGH to carry burden of proof.
· People v. Collins: (Famous Note Case): Police found mixed race couple in a yellow convertible in the bay area (fit the description given).  Not enough.

State v. Rolls (ME, 1978)

F: Girl raped by intruder. Arrested walking along the street.  Wet blood stain by the zipper.  She couldn’t confirm that it was him.  D drunk, not wearing underwear.  Says he hitchhiked to other town to work on his car, hitchhiked back.  

H: Several blood tests applied and they show that the stain could have been hers and was on his pants, but couldn’t have been his (which is partly what he was claiming).  Taken together with other evidence, is perfectly admissible and the jury’s finding of guilt is entirely reasonable and legitimate.  {Stats not the only evidence.}   

CHARACTER

Other Crimes or Bad Acts

· Very slight probative value is usually enough to render evidence admissible.
· Basic Doctrines:

1. General principle (Rule 404(b)): Evidence of other crimes or acts is not admissible to prove the character of the person in order to show propensity.  

2. You can always try to show a W’s character for truthfulness, but that’s not the same as showing a defendant’s character for committing the crime.  A W on the stand and the D enjoy different rights, and even when a D becomes a W, his character broadly defined is only an issue if D makes it one.

3. You certainly may impeach W with bad acts.  Cannot use evidence of bad acts just to show bad character/propensity to commit crimes.
· EXCEPT, you can do all this under the FRE when it comes to sex crimes.  Because Congress is full of idiots.  You can introduce bad acts to show character or anything else (under 413).

People v. Zackowitz (NY, 1930)

F:  Catcalls.  Got gun, went back.  P wants evidence that Zack owned several other guns.

H:  (Cardozo) Not admissible.  State only wants to use the evidence to show a disposition to use the guns, thus building a case of faulty character/murderous propensity.  Fundamental rule that character is never an issue in a criminal prosecution unless the D chooses to make it one.  D starts his life afresh when he stands before a jury.  

· It’d be different if the guns were bought for this crime, for example, as they would be evidence of something other than character fault.  There are many other ways that this evidence would get in, just not to show character/propensity.

The “Other-Crimes” Evidence Rule [FRE 404(b)]:

· Other crimes (and indeed any other kind of evidence designed to show “bad character”) may not be introduced in order to show that the accused had an evil disposition and thus was more likely to have committed the offense charged.

· Not rejected because character is irrelevant, but because it is said to weigh too much with the jury and so to overpersuade them as to prejudge one with a bad general record and deny him the chance to defend against a particular charge.

· Theory: A D should not be forever obliged to explain prior transgressions.  

· Rule 404(b) applies in criminal AND civil cases.

· Ex: If D beat his wife three times in the past year, and he’s now on trial for beating her to death, is evidence of the past beatings admissible?  Passes 403 because it’s probative value is so high, but still has to pass 404.  Not admissible if it only shows propensity.  If it shows plan, identity, motive, etc., then it is admissible.  

· Imwinkelreid § 6.04:  If D stole a pistol, and it is subsequently robbed and used in a crime, and we can show that D stole the specific pistol used, then of course it’s admissible.  It makes out an element of the crime, doesn’t just show character.

Huddleston v. US (1988)

F: Memorex tapes.  Says he didn’t know they were stolen.  State wants to disprove that by proving sale of TVs for $28.  Allows inference that he knew it was all stolen.

H: Admissible.  No direct proof that he knew that the TV’s were stolen.  The threshold inquiry for admitting similar acts evidence under Rule 404(b) is whether that evidence is probative of a material issue other than character.  Sale of televisions was a “similar act” only if the TV’s were stolen.  Under 404(b) similar act evidence is relevant only if the jury can reasonably conclude that the act occurred and that the D was the actor.  Ct has to decide whether (by preponderance of the evidence) the jury could reasonably conclude that D knew that the TV’s were stolen.  In assessing the sufficiency of the evidence under Rule 104(b), the TrCt must consider all evidence presented to the jury.  It’s clear that a jury could reasonably find that he did that shit, so it should be admissible.

Problem 28: Woman on trial for murder; assertion that she forged her phone bill to cover up phone call to gun shop.  Evidence of previous forgery by her ruled inadmissible.  It doesn’t make her more likely to be a murderer.  It is only tangentially relevant: Not directly relevant to any element of the crime; only shows bad character.  

· How can prosecution get it in?  (1) Try to assert that the act to cover up the crime is an element of the crime itself.  

· Chev: Keep in mind, it’s one thing to say that the state can bring in both bills and say “this is fake and she forged it,” but it’s quite another to introduce evidence that she once forged something else, because that’s going to character, and you can’t make character an issue unless she does.  If she took the stand, though, this goes to veracity, so you could try that.  But without her taking the stand, Chev says this is a tough case, but the judge was probably right to bar this evidence.

Reputation/Opinion of Character

FRE 404

(a) Character Evidence Generally.--Evidence of a person's character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, except:
(1) Character of Accused.--Evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same, or if evidence of a trait of character of the alleged victim of the crime is offered by an accused and admitted under Rule 404(a)(2), evidence of the same trait of character of the accused offered by the prosecution;  (2) Character of Alleged Victim.--Evidence of a pertinent trait of character of the alleged victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut evidence that the alleged victim was the first aggressor;  (3) Character of Witness.--Evidence of the character of a witness, as provided in rules 607, 608, and 609.
(b) Other Crimes, Wrongs, or Acts.--Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith. It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, provided that upon request by the accused, the prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial.
FRE 405: Reputation/Opinion/Specific Acts

(a) Reputation or opinion. In all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion. On cross-examination, inquiry is allowable into relevant specific instances of conduct.
(b) Specific instances of conduct. In cases in which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person's conduct.

· 405(a) is different than New York law.  NY only allows reputation for character, not opinion testimony.  Can be very awkward testimony.

· 405(b) is a curious rule.  Rarely is character an element of the crime.

FRE 412: Sexual Behavior

(a) Evidence generally inadmissible.--The following evidence is not admissible in any civil or criminal proceeding involving alleged sexual misconduct except as provided in subdivisions (b) and (c): (1) Evidence offered to prove that any alleged victim engaged in other sexual behavior. (2) Evidence offered to prove any alleged victim's sexual predisposition.
(b) Exceptions.--
 (c) Procedure to determine admissibility.--
FRE 608: Opinion & Evidence of Character 

(a) Opinion and reputation evidence of character. The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations: (1) the evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise. (b) Specific instances of conduct. Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness' character for truthfulness, other than conviction of crime as provided in rule 609, may not be proved by extrinsic evidence. They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness (1) concerning the witness' character for truthfulness or untruthfulness, or (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.  *The giving of testimony, whether by an accused or by any other witness, does not operate as a waiver of the accused's or the witness' privilege against self-incrimination when examined with respect to matters that relate only to character for truthfulness.
Michelsen v. US (1948)

F/H: Bribery case.  D uses defense of entrapment.  Important to show he wouldn’t have done it otherwise, and that he has good character.  Allowed to bring W’s to testify to his good reputation.  But if D does this, then govt can cross-exam, and can bring its own Ws to show that reputation is BAD.  FRE 405(a) says “proof may be made by testimony as to reputation or by testimony in the form of an opinion. On cross-examination, inquiry is allowable into relevant specific instances of conduct.”  

Evidence of the VICTIM’S Character
· This is commonly done in Self-defense cases.

Burgeon v. State (1986)

F: Two guys approach car in parking lot.  D shot passenger; claims self-defense.  D’s atty introduced ev of specific acts of violence previously committed by the deceased v, to show that he was the likely aggressor; also sought to call father to testify re: character.

H: When it is necessary to show the state of mind of the accused at the time of the commission of the offense for the purpose of establishing self-defense, specific acts which tend to show that the V was a violent and dangerous person may be admitted, provided that the specific acts were known to the D or had been communicated to him.  D did NOT have knowledge of the specific acts, so inadmissible to establish reasonableness of fear.  But, ev of his general reputation would have been admissible.

· Only a few states would admit the specific-acts evidence here.

· If he knew of the acts, each might req it’s own mini-trial for admissibility.

Loose Women:  Sex crimes – can show victims bad reputation for chastity on the issue of consent – but that is generally not allowed any more.  (FRE 412)  See Mike’s notes.

HABIT OR CUSTOM
· We’ve seen this with business records.  406: Routine is relevant to prove that records were kept in the typical way & are therefore more reliable Memorializes basic common law.

· More admissible when there’s no other evidence on-point.

FRE 406: Habit; Routine Practice

Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.
FRE 407: Subsequent Remedial Measures

When, after an injury or harm allegedly caused by an event, measures are taken that, if taken previously, would have made the injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove negligence, culpable conduct, a defect in a product, a defect in a product's design, or a need for a warning or instruction. This rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as proving ownership, control, or feasibility of precautionary measures, if controverted, or impeachment.
State v. Radziwil (1990)

F: D hit/killed V.  Disputes that he was drunk.  Bartender says it was habitual for him to go to bar every weekend & get drunk.  NOT character evidence, just goes to habit.  

H:  Admissible.  Mechanical nature of the weekend drinking operates like clockwork each week.  This is one of those relatively uncommon cases in which D’s intoxication was shown to occur with sufficient regularity in a specific situation to justify its admission as evidence of habit.

· Ct. recounts the concerns that most courts have with habit being admitted because, if not limited to a very specific act that is habitual, it really goes to character under the guise of habit, and that’s bad.  We’re not trying to prove he was a drunk (that’s character), just that he routinely got drunk at this time.
REPAIRS
FRE 407: Repairs are not admissible to show negligence beforehand.  That is, if A could/should have done X to prevent Y, but Y happens, then A starting to do X can’t be admitted to show that he was negligent beforehand.  

· Policy rationale: Don’t want to deter proper remedial remedies for fear of litig.  

· This has some basis in common law as well.  But some states allow remedial measures as evidence in products liability cases (CA).

· See Rules 405-411.  Proof if liability – slight relevance, large prejudice; Admissions – party may just want to settle case

· Policy Concerns underlie 407-411: Encourage settlement, Guilty pleas, promote buying insurance, allow people to make repairs.

PROCEDURAL ALLOCATIONS

BURDENS OF PROOF

· Jury has to base its conclusion solely on evidence presented to it in court.  This is where the concept of burdens comes from.  

· There are usually several burdens at work.  The plaintiff or prosecution has two, maybe three:

1. Burden of production: Enough to raise the issue and require the defense to make a case.  Enough to pass summary judgment/directed verdict.

2. Burden of persuasion: Enough to win.  This we won’t know until later, because the defense has to at least have the chance to make a case.  

3. Enough to get a directed verdict in its favor?  This is impossible to know until the defense is done, but may or may not be there.  

· Burden of proof, then, is just how much you have to prove your case by.  In some cases (i.e., affirmative defenses) burden can shift to D.  Tough questions there. 

TX Dept. of Community Affairs v. Burdine (1981) 

· Example of Title VII reqs for burden & burden shifting.

F: Man applied for job and was hired over P while P was placed in new dept.  She brought suit under Title VII of Civ Rts Act of 1964 (claim: employment discrimination).

H: Even under Title VII, burden is always on P to prove his/her case.  Must prove each of these by a preponderance: She is in protected class (woman); She was qualified for the job; She applied for the job; She didn’t get the job; Someone outside of the class was hired; Done for the purpose of discriminating against her.  D has burden in answering, but not a burden of persuasion, only of production!  D NEED NOT persuade the court that it was actually motivated by other reasons.  It must only PROFFER other reasons, and then the burden rests again with the P to show that those were NOT the reasons.  D can offer frivolous reasons if they want.  Burden of persuasion always rests with P.  P still has to now show that she has been the victim of intentional discrimination. 

· Chev: This makes discrimination much harder to prove; can still be proven using some evidentiary devices (e.g., prior similar acts, which are usually not admissible but are allowed for certain purposes, including discrimination)

HYPO: Suppose P introduces prima facie case through the four elements that creates presumption that there is discrimination.  D then gives an explanation/justification, but suppose jury doesn’t believe it.  Does the jury have to decide the case in favor of the P?  NO!  They can refuse to believe one of the elements of the prima facie case.  Risk of non-persuasion remains with P.  Once D introduces any evidence, the presumption disappears!  Jury can then choose to go one way or the other.   
Problem 29: In a libel case, where a public official has been accused of corruption by a newspaper, it usually falls to the official to prove that the D KNEW what he was publishing was false (After NYT v. Sullivan).  How should burden of proof be administered in this case?  If the judge proves that the article was published, and the damage is so presumed, can he satisfy his “burden of going forward” merely by such proof?  If not, what else must he prove?  Answer: Judge has to prove his case by clear and convincing evidence, not merely a preponderance.  That means some corroboration is necessary.  When does any burden fall on the journalist to offer answering evidence?

Allocating Burdens in Criminal Cases

· Allocating burdens is a state law issue in federal courts (diversity) because it involves substantive policy decisions.  Generally cts have deferred to the legislature a lot when it has spoken, even a little bit.

· In general, the state is req’d to prove every element of the offense beyond a reasonable doubt in a criminal case.  Venue is sometimes deemed less important and only needs to be proven by a preponderance, but the ALI says that’s too confusing for the jury, should just req beyond a reasonable doubt.  

In re Winship (US, 1970)

H: 14th Amd (DP) requires the “beyond a reasonable doubt” standard for every element of any criminal offense, or anything that’d be criminal if done by an adult.  

· HARLAN (Concur): Explains that one innocent going to jail is WORSE than one guilty going free, and that’s why we set it up this way.

Note: It was thought for a long time that defendants only had a burden of production, NOT a burden of persuasion, but some parties often wondered if we couldn’t justly impose a burden of persuasion.  The first major case on this score, after Winship, was Patterson.  NY court required HIM to prove his Extreme Emotional Disturbance.  The SCt held that such a shift was permissible.  Good case to pick to put some burden on D—doesn’t req D to negate any of the elements of the crime, & it doesn’t relieve the state of its burden.  BUT, other cases would be less clear.  

· Note that not every defense is an affirmative defense.  States have diff systems.

Martin v. Ohio (US, 1987)

F: OH state law provides that, for affirmative defenses, the party asserting it (that is, the D) has the burden of proving it by a preponderance of the evidence.  Does this violate the 14th Amd?  Martin claims self-defense (even though she brought the gun downstairs).

H: This is constitutional.  Ct. shows great deference to the legislature and holds that the burden of persuasion for the case in chief is not changing at all: the state still has the burden of proving every element of the offense beyond a reasonable doubt.  The affirmative defense is NOT an element of the offense, and if D is going to assert it, then it’s legitimate that D have a burden to prove it.  This is in keeping w/ common law rules.

· Policy: D has the info necessary to prove self-defense.

· Ct reads “prior calculation and design” and says that’s not mutually exclusive with self-defense.  Dissent thinks it is.  The more general problem, it seems to ME, is the proof of mens rea/intent itself.

POWELL (DISS): STRONG dissent.  Says that what actually happens here is that the statute doesn’t require the state to prove sufficient mens rea, and that should be required, which means that the state WOULD have to prove the absence of self-defense.  Otherwise, what happens is absurd: D has to show her defense by preponderance, so if jury believes her by 40%, but isn’t sure, then her defense is worthless and she loses, even though she’s clearly created a reasonable doubt in their mind!  This contravenes the reasonable doubt standard by relieving the state of its duty to prove all the elements of an offense and shows too much deference to the way the legislature wrote the elements of the offense!  JURY HAS to be confused about whether D has to establish that there was NO design (which he/she surely does not, but they jury won’t be able to tell that).

· Also focuses a lot on how self-defense and “prior calculation and design” are incompatible, to try to show that somehow you can’t reach this verdict because the state failed to show a major element of the offense, but that’s just not true, so I didn’t focus much on that part.  The important part is what’s written above.  

Note: Martin is problematic because it leaves the idea that, once the state has worked on all the elements of the offense, once you get to a defendant arguing a defense, whatever you call that, all the burden lays with the D, which is not what we want.

· States are ALL OVER THE MAP with respect to whether they impose burdens on the defendant or not.

Presumptions

See Cal. Code 600-670, and FRE 301, 302.

· California Code lays out about 70 presumptions, some of them very specific (i.e., someone who hasn’t been heard from in 5 years is presumed dead).  

· Chev draws a distinction b/w presumptions and inferences, saying that the USSC calls the former mandatory presumptions and the latter permissive presumptions, and he seems to think the USSC messes it up with new words.  When we say “presumptions” we mean mandatory presumptions.

· Reasons for presumptions:

· Policy, Likelihood, Control of Facts, Convenience (though this is probably a branch of likelihood (even though most people list it separately)).

In Civil Cases

See Cal. Code 630-47, 660-69 & FRE 301.

Rule 301.  Presumptions in General Civil Actions and Proceedings 
In all civil actions and proceedings not otherwise provided for by Act of Congress or by these rules, a presumption imposes on the party against whom it is directed the burden of going forward with evidence to rebut or meet the presumption, but does not shift to such party the burden of proof in the sense of the risk of nonpersuasion, which remains throughout the trial upon the party on whom it was originally cast.

Rule 302.  Applicability of State Law in Civil Actions and Proceedings 
In civil actions and proceedings, the effect of a presumption respecting a fact which is an element of a claim or defense as to which State law supplies the rule of decision is determined in accordance with State law.
O’Dea v. Amodeo (CT, 1934)

F: P was hurt by D’s car, driven by D’s son.  State law creates “family car” presumption.  D disputes it was “family car”; says his kid took it w/o permission (and the kid agrees).  

H:  What did the legislature intend by this provision?  Did they mean to require merely substantial countervailing evidence from the father/family member, or did they mean, instead, to require him to actually prove that it wasn’t a family car?  It appears that they must mean the more stringent requirement.  D must prove that it wasn’t a family car.  He did offer some evidence, but didn’t prove it.  Error to set aside jury verdict for P.  

· Traces a few different kinds of presumptions:
· Presumption of innocence: exists to protect the innocent
· Presumptions that are based merely in convenience and serve to bring out the real issues in dispute, and serve to preclude debate over matters not really at issue (like the presumption that says insured parties needn’t prove in the first instance that they complied with all the reqs of their insurance agreement).
· Presumptions resting on common experience and inherent probability: These usually exhaust themselves as soon as the D provides substantial countervailing evidence.  This gets tricky, because in some cases we require D, if he’s the only party with access to evidence, to provide substantial countervailing evidence also or even to prove such instances.  Policy concerns dictate such things.
· Where statute establishes a presumption, as in this case, it can be one or the other of the typical presumption categories, or it can just say what effect it’s intended to have.  This statute just puts the burden of rebutting the presumption on the defendant, and the question for the court is: 
· This shows that Cts gives huge deference to legislature, and tries hard to figure out exactly what the legislature wants.  Ct really tried to comb through the language of the statute.
Return to Burdine (Title VII discrimination case): Presumption can be created in Title VII cases if P makes out a prima facie case of discrimination.  Question of what kind of burden D has in response.  It is just a burden of production, not persuasion—Bursting Bubble Presumption.  From there P has to once again carry a burden of persuasion.  P can meet that burden by refuting the proffered reasons of D, or can make its case independent of such reasons.

FRE: EVERY presumption in the Federal Rules is a bursting bubble presumption!  Once party with a burden to establish a predicate fact has done so, the other party has a burden going forward!  This is big!  This is a drafting process gone very awry, says Chevigny.  They can’t ALL be the same kind of presumption.  

· Presumption disappears once the presumption has been contradicted by credible evidence.  

· Example: Burdine: Once employer establishes any reason, the presumption disappears and P has burden going forward.

Cal. Code: Divides presumptions into weak and strong presumptions, the latter requiring a heavy burden of proof to prove otherwise, but the former easily contradicted.  Which it is depends on the state interest in having that presumption in place.

In Criminal Cases

· Presumptions create huge problems in criminal cases: D’s aren’t usually expected to prove their alibis (just say they have one), even though D has better info to prove it than the state does.  Why don’t we switch that?  If a weapon is found in a car it’s presumed to belong to everyone, but possession is usually an element!  The most notorious, though, is that used in Francis v. Franklin.  If X did Y, we presume X intended to do Y.

Francis v. Franklin (US, 1985)

F: D took hostage, ran to get a car.  Owner opened the door, saw the gun, and slammed it.  D says the gun went off because he was startled, not with intent.  The jury instruction says that the court presumes that if X did Y, X intended to do Y, though that can be rebutted.  Is that charge unconstitutional b/c it actually relieves the state of its burden to prove an element of the offense.  

H: BRENNAN: UNCONSTITUTIONAL jury instruction.

· A jury instruction that has the effect of relieving the state of its burden to prove an element of the offense beyond a reasonable doubt violates the 14th Amd.  

· First the Ct has to determine what kind of presumption this instruction describes:

· Mandatory presumption is the most dangerous; it’s not less dangerous just because it says it can be rebutted.

· Permissive inference, that’s less dangerous, and they only violate DP if the suggested conclusion defies reason & common sense.

· Instruction must be considered in context of the entire instruction.

· These were given in the nature of a mandatory presumption, and are not saved because they say they can be rebutted.  It’s clear the jury could have felt compelled to draw this conclusion to the point that it relieved the state of its burden to prove intent, which is a req’d element.  Unconstitutional.  

Problem 30: It’s legit for a legislature to req D to prove insanity, EED, self-defense, but can it make D prove intent?  Franklin suggests states can draw their criminal statutes any way they want, but Chev says the Ct would likely (hopefully) draw a line here and see intent as central to the crime.  Still, states have enormous power with respect to defenses.

Uganda Case: There is a presumption from the possession of recently stolen goods that you know them to be stolen.  Here, however, the Ct. sets a much higher bar than our courts seem to: It is just an element of circumstantial evidence, not a presumption in the strong sense of the term (if you find the underlying fact, you must find…etc.).  Circumstantial evidence gives rise to an inference, NOT a presumption. 
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