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XXII. Introduction to Capital Punishment Law and Litigation

· The Death Penalty in 2004: Year End Report, Death Penalty Information Center (Dec. 2004)

· Historic Five-Year Decline in Death Penalty Continues in 2004

· Death sentences, executions, size of death row, public support (DP/LWOP) all on the decline

· 50% favor DP; 46% LWOP

· New York’s Law Overturned

· State high court for dp statute unconstitutional

· Legislature hasn’t enacted a remedy 

· Calls for a Moratorium in Texas

· Houston police chief called for a moratorium on executions on cases from his country b/c police crime lab has been declared unreliable 

· Congress passed Innocence Protection Act

· Supreme Court Weighs Juvenile Executions  (Roper)

· California legislature commissioned a study on dp to uncover risks/flaws in the system 

· Illinois moratorium remains in effect

· NJ cases have been put on hold b/c of questions about method of execution; governor has voiced support for moratorium 

· Reasons for Decline

· Innocence has had a profound effect

· Arbitrariness

· Costs 

· Effectiveness 

· South has highest execution rate and highest murder rate 

· International Developments

· Abolition is spreading 

· 48 countries signed amicus brief in Roper calling for end of juvenile dp 

· Death Row U.S.A. (NAACP LDF (Fall 2004))

· Death row statistics

· Supreme Court cases of significance 

· Execution update 

· Includes breakdown of defendant/victim race

· A Peculiar Institution?  Capital Punishment and the American Civilizing Process, David Garland (Dec. 2004)

· Approach: sociology of punishment – examining it as a cultural phenomenon rather than looking at normative aspects 

· Summarizes critics’ indictments of dp – they offer insight

· Characteristics of US dp 

· democratic and sensitive to public opinion 

· intensely regulated by legal rules

· expert witnesses bring scientific knowledge to bear of the question of death-worthiness

· attitudes toward it have become a proxy for values/attitudes – a marker of identify, style, affiliation 

· institutional peculiarities of American dp are explained by theory of constrained civilizing processes: 

· top-down, counter-majoritarian reform achieved by political and cultural elites whose quest for status distinction leads them to cultivate a refined sensibility  

· abolition mechanism used by most other western nations: political leaders brining it about by legislative fiat in the face of strong public opposition

· they listened to the system’s functionaries—judges, civil servants, wardens—about the distorting effects of the dp, its undermining of rehabilitation, and the anxiety it caused to those who administered it (8-9)

· governmental structure of US makes this kind of elite action impossible 

· b/c states, not federal government have jurisdiction of criminal matters 

· e.g. Gregg reversed top-down, counter-majoritarian elite reform of Furman 
· court has taken a role as a constrained, conservative and somewhat reluctant agent of reform – three strategies:

· juridification: rationalization to enhance legitimacy

· e.g., bifurcated trial, guided jury discretion, mandatory appeals 

· has created a tension btwn need for equality and individualized consideration 

· virtues of juridification have ( vices of delay, expense, large death row, procedural error 

· democratization: shifts responsibility away from law toward the people – emphasizing that dp is the will of the people 

· deference to legislature, jury - e.g. McClesky v. Kemp, Atkins v. Virginia, Ring v. Arizona, Payne v. Tennessee   

· has opened the system up to subjective passions and prejudice of the populace 

· civilization: technical innovation, exclusion of sympathetic categories of individuals 
· distancing and denial  

· has helped softened execution’s image
· also undermines retribution, deterrence
· dp debate implicates what US stands for, deep cultural debates  

XXIII. Brief History of Capital Punishment in the US

· Degrees of Death (in Banner, The Death Penalty: An American History): Capital punishment was base point from which other punishments deviated – provided a wide range of possible punishments for serious crime 

· Dp was a mode of social control to reinforce social norms 

· Also a mode of maintaining male dominance 

· Clemency 

· Corrected trial errors 

· Allowed for classification of offenders by their character

· Encouraged criminals to inculpate colleagues 

· Community sentiment played a larger role

· Broad audience 

· Death was intended to reflect the will of the community 

· Symbolic execution: Benefit of dp could be reaped without actually killing

· Benefit of clergy – allowed for tinkering with severity of law in response to perceived crime patterns 

· Simulated hangings

· Dramatic reprieves – could simultaneously convey the severity of the law and the kindness of its administrators 

· Worse than death – burning alive, public display of corpse, dismemberment, dissection 

· Rooted in concern about integrity of the body   

· Northern Reform, Southern Retention (in Banner, The Death Penalty: An American History)  
· Views on capital punishment rooted in perspective, attributed to personal character 

· Much of the debate that happened in the North didn’t in the South b/c of the perceived need to discipline a captive work force

· Southern states moved nearly as far as the North in ceasing to execute whites for crimes other than murder 

· South’s retention of dp for blacks was a direct result of slavery 

· Other punishments wouldn’t have been much worse than slavery so they wouldn’t have been good deterrents 

· Wide cultural gap btwn north and south 

· Dp reflects regional values 

· Civil War / post-reconstruction

· Black Codes codify racial distinctions 

· Civil Rights Movements emerges in response to lynching, other forms of racialized lethal violence 

· Later resistance by isolated groups/leaders emerges 

· NAACP becomes active

· Walter White documents lynching 

· WWII intensified AA resistance to dp 

· Shift in focus away from lynching (which had declined) to protecting those in legal custody

· S Ct starts to give more protection to the disempowered

· Rudolph v. Alabama (1963) – Goldberg dissent 

· Questions punishing rape w/ dp 

· may be too severe, unnecessary, cruel if other means are available

· trying to create a workable system – seen by some as ‘cleaning up’ the dp

· becomes very important for LDF – campaign mounts to use this decision to end the dp

· vast racial disparities for those executed for rape – 90% executed black, all victims white 

· debate around challenging dp in this piecemeal way is appropriate – seen as legitimating the dp by some 

· Maxwell v. Bishop: Evidence presented to lower courts that dp in Arkansas for rape was racially discriminatory and violated 8th amend. 

· Fay v. Noia (1963): habeas is acceptable mechanism for prisoners to access courts 

· Congress mandates that no habeas cases can be presented in federal court before first being presented in state court 

· Requires postconviction review

· Concern with respecting state courts

· Federal judge has political protection to uphold the rule of law, make an unpopular judgment 

· But Fay v. Noia deliberate bypass standard has been superseded by cause/prejudice standard (Coleman v. Thompson infra)

XXIV. Framework of the Modern Death Penalty 

· Furman v. Georgia (1972)

· Problems with pre-Furman dp:

· death qualification: ( wholesale exclusion of anyone who expressed any opposition to dp ( jury more prosecution prone

· hard to find AA who agreed w/ dp b/c seen as tool of racial domination

· single verdict: jury pronounced sentence in dp cases at same time they convicted 

· but different information is relevant for different phases 

· no opportunity to discuss why mercy was appropriate w/out conceding guilt

· no instructions given to jury to decide how to impose sentence 

· no body of law allowing you to address the sentence apart from conviction

· Social landscape around Furman
· Civil Rights movement 

· Vietnam ( concerns about govt exercising too much power 

· Struggle btwn Court and Congress around who will control policy 

· Court seen as activist b/c it is asserting legal power for disempowered 

· Discourse around life (Roe, etc.)

· Questions legitimacy of govt to kill people 

· Political movement around increase in violent crime 

· George Wallace, ‘crime control’, sense of lawlessness

· What does Court do in Furman?

· H: imposition of dp in these cases constitutes cruel and unusual punishment in violation of 8th/14th amendments 

· Concern with selective, irregular, discriminatory application, too much discretion, wanton, freakish imposition  

· Concern with procedures, not the punishment itself 

· ‘death is different’  

· Doesn’t take the opportunity to end the dp 

· Even if it had, may have been a movement to restore it (e.g. gay marriage, abortion)

· Only Marshal and Brennan find dp unconstitutional in all circumstances 

· Opens the door for states to reform the dp 

· Prefers 8th amendment over 14th
· Court had latitude to read into 8th amendment 

· 14th amend would implicate entire CJS 

· arbitrary sentencing is found throughout CJS

· 8th amendment made if safe to create dp-specific jurisprudence that left rest of CJS intact

· using 8th amendment links severity and legitimacy of punishment


· What could have been done to prepare the Court to make a different ruling?

· created broader political support 

· taken stronger sense: get ct to ( mandatory sentencing w/ hope of subsequent abolition in response to lots of death sentence 

· focused more on international norms

· Response to Furman 
· Immediate backlash – court seen as acting like a legislature

· Over 30 states pass new statutes – 3 major forms:

· Bifurcated (e.g. GA)

· narrow class of crimes that make you death eligible at first phase (e.g., AL, FL)

· mandatory dp 

· difficult time for ct to engage in counter-majoritarian rulemaking (see Garland supra)

· general constitutional crisis, many controversial decisions (impeachment, Roe v Wade, Vietnam, selective prosecution, free speech)

· Court explicitly responds to political reactions 

· Large portion of society continues to favor dp 

· This raises question of how we’ll get rid of the dp if majority support continues 

· Gregg v. Georgia (1976)

· Court discusses procedural adjustments that make GA dp statute acceptable:

· Sentencing discretion cabined through guidelines 

· bifurcated trials 

· aggravation – used to narrow class of crimes for which dp can be imposed

· mitigation – factors that must be considered to determine whether dp is appropriate 

· mandated appellate review of the sentence 

· unanimous jury veridict

· Woodson v. North Carolina (1976)

· H: mandatory sentencing scheme is unconstitutional b/c it doesn’t allow you to consider factors such as age, criminal history, circumstances surrounding the crime, etc. 

· Most states respond by adopting GA approach 

· States continue to have mandatory dp for certain crimes

· Schooner v. Schulman: Court reiterates: event for a LWOP prisoner who commits murder, mandatory dp isn’t appropriate 

· Effort largely ceases after this 

· Jurek v. Texas (1976)

· Upholds Texas sentencing scheme 

· Requires jury to consider five categories of aggravating circumstances and permits, as interpreted by TX courts, consideration of mitigating circumstances.

· In separate sentencing phase, jury required to answer three questions, and if it found that state proved beyond a reasonable doubt that answer to all three questions was yes, death sentence had to be imposed.  Three questions:

· Whether ∆s conduct was committed deliberately and with reasonable expectation that death would result.

· Whether it is probable that ∆ would commit criminal acts of violence constituting continuing threat to society.

· If raised by evidence, whether ∆’s conduct was unreasonable response to provocation, if any, by deceased.

· Scheme is acceptable b/c it narrows definition of capital murder, allows mitigating circumstances, and provides prompt judicial review of jury’s decision 

· Coker v. Georgia
· H: dp for rape of an adult woman is disproportional and violates 8th amendment

· Suggests that dp may be appropriate for a victim of a different age

· State v. Wilson (Louisiana 1996): dp for rape of a child under 12 is not excessive

· other states have tried to pass similar statutes – which is good for LA b/c Court will look to what other states are doing 

· Shifts focus to the identity of the victim – status of victim implicates punishment 

· Should the identity of the victim ever be relevant? 

· Focus isn’t on arbitrariness but on harshness of the sentence 

· McClesky 
· Shows post-Furman retreat 

· Court shifts the burden of proof : since couldn’t show evidence that new procedures were operating in biased manner (b/c statutes were new) – burden now on the defendant to prove that the ‘modern dp’ operates in a discriminatory manner 


XXV. Aggravating Circumstances and Victim Impact

· Alabama’s Death Penalty Statute (1975) 

· Jury convicts of a capital crime at guilt phase through more narrowly defined crimes 

· This reintroduces arbitrariness

· E.g., can be convicted of a capital offense for a car accident.  Though risk of dp is low, still have big implications for the trial.  Potential for dp ( harsher sentences – changes plea bargaining dynamic

· § 13A-5-40: delineates capital offenses – based on:

· circumstances of the crime

· identity/status of the offender

· e.g. prior convictions

· identity/status of the victim:


· (5): murder of a cop, guard, etc.  

· (11): murder of a public official 

· (15): murder of someone under age of 14

· this makes child neglect a capital crime

· suggests that murdering some people merits more punishment 

· What is the justification?

· § 13A-5-45

· (a) separate sentencing hearing 

· (b) can present evidence on matters relating to aggravating and mitigating circumstances referenced in §§ 13A-5-49, 51, & 52

· (e) state must prove beyond reasonable doubt any aggravating circumstances 

· (f) if one aggravating circumstance (§ 13a-5-49) isn’t found, sentence will be LWOP 

· (g) can present any mitigating evidence defined in §§ 51, 52; state has burden of disproving circumstance once interjected by preponderance of the evidence 

· § 13A-5-46 (f) jury verdict of life imprisonment is advisory and must be based on majority vote; death recommendation must be supported by at least ten jurors 

·  § 13A-5-47(a): trial court determines the sentence after jury makes recommendation 

· § 13A-5-48: process of weighing aggravating and mitigating circumstances

· § 13A-5-49: penalty aggravating circumstances 

· but analysis isn’t substantially different from guilt phase 

· most common aggravator: involvement in another felony 

· (8): “especially heinous or cruel” (HAC) – what does this mean?  From whose perspective? 

· Maynard v. Cartwright (1988): HAC aggravator is unconstitutionally vague when the jury doesn’t have sufficient guidance 

· But providing clarifying instructions to the jury can resolve the constitutional problem 

· Under this analysis could also challenge “murders committed in course of satanic rituals” aggravator 

· In many cases this is the only aggravator 

· It’s defined differently in different states 

· E.g., in some states execution style killing falls within it, in others it doesn’t 

· Undermines rationality, predictability 

· § 13A-5-51, 52: mitigating circumstances 

· non-statutory mitigation can be equally or more important 

· § 13A-5-53, 55: automatic appellate review of death sentence 

· Lowenfield v. Phelps (1988): upholds Louisiana dp statute: it’s okay for the sole aggravating circumstance found by the jury at sentencing to be identical to an element of the capital crime of which the defendant was convicted 

· Narrowing of the dp can be done either at the guilt or sentencing phase 

· Tokens of Our Esteem: Aggravating Factors in the Era of Deregulated Death Penalties (Simon & Spaulding 1999)

· Death penalty is linked to those whose status we value the most 

· In the legislative field, aggravating factors provide a way for states to recognize certain concerns, valorize certain subjects and situations 

· Symbolic capital b/c they advertise the priorities of the political community 

· Post-Furman factors were delineated to eliminate arbitrariness, curb discretion 

· Focused on victims only as public actors

· Emphasis on preserving the state’s integrity 

· After Court signaled it wasn’t interested in seriously guiding discretion (e.g. Lowenfield), legislators began to take up aggravators as tokens of esteem 

· Operate as a currency of recognition 

· Reflects a democratization and privatization of punishment 

· Reflect a concern for private citizens and private experience of pain 

· Focus not on objective criteria but public outcry 

· Where aggravators once sought to prevent reliance on populist bias, they now reinscribe just that 

· Appendix of aggravating factors by jurisdiction 

· Non-statutory aggravators: 

· about 14 states have opened up non-statutory aggravation 

· Sup Ct hasn’t ruled on constitutionally on non-statutory aggravation in absence of statutory aggravator 

· This is another way in which a broader range of crimes have been brought into the system 

XXVI. Mitigating Circumstances 

· Mitigation is in some senses the heart of capital litigation 

· Most successful defense attys are those who can create persuasive narratives around mitigation

· Important to articulate a mitigating circumstance and concretize it for the decisionmaker 

· Need quality advocates to take advantage of what Lockett and Eddings require 

· Must frame issues as about the character of the defendant 

· There’s no constitutional right to mitigation evidence – falls on lawyer 

· System becomes more wealth dependent 

· Need expert witnesses

· Who is on the jury matters more than ever 

· Mitigation is not to be restricted – defined broadly 

· Lockett v. Ohio (1978)

· H: Sentencer must be able to consider any aspect of defendant’s character or record, and any circumstances of the offence as mitigating factors (in all but the rarest kind of capital case) – statute can’t exclude consideration 

· Ohio’s limit on considering mitigating factors was unconstitutional under 8th and 14th amendments 

· Eddings v. Oklahoma (1982) 

· Any aspect of defendant’s character or record and circumstances of the offense proffered b the defendant must be considered as mitigating circumstances – can’t be ignored by sentencing court 

· Must consider upbringing and emotional disturbance, including evidence of turbulent family history and beatings by harsh father 

· Sentencer and reviewing court can determine what weight to give factors, but must accord it some weight  

· Any statute not providing for consideration of non-statutory mitigators is unconstitutional 

· Hitchcock v. Dugger (1986)

· H: Sentencer cannot refuse to consider or be precluded from considering any relevant mitigating evidence 

· S Ct starts to retreat from demanding a high review of dp cases 

· Pulley v. Harris (1984)

· 8th Amendment does not require proportionality review by appellate court 


XXVII. Victim Impact Evidence 

· Booth v. Maryland (1987)

· Victim impact evidence at sentencing phase violates the 8th amendment 

· Focus at sentencing should be on the defendant – on the background and record of the accused and the particular circumstance of the crime 

· Victim impact evidence shifts focus to the victim

· may be unrelated to the blameworthiness and may cause sentencers to consider irrelevant factors

· Victims family’s eloquence and willingness to express its grief

· Relative worth of victims character 

· Payne v. Tennessee (1991)

· Overrules Booth
· 8th Amendment does not erect a per se bar on consideration of victim impact evidence 

· assessment of harm caused by defendant is important in determining appropriate punishment 

· shift – previously the affront to society was the same no matter who the victim 

· not getting dp now is framed as extending victimization

· fundamental shift in litigation – cases are personalized 

· family members now often sit with prosecution 

· family members allowed to attend executions in many states – further shifts focus to victim, personalizes, privatizes 

· reintroduces arbitrariness

· race and class become fundamental 


XXVIII. The Capital Trial

· Death Qualification 

· Overview

· Quality of advocacy is very important here – trial can be won or lost at jury selection stage

· Often prosecution will just ask if anyone’s opposed to the death penalty and then dismiss then, without defendant’s counsel trying to rehabilitate them 

· Must try to get potential juror to say she can consider what law requires and can follow instructions despite personal opinion against death penalty.

· Must establish that juror is not incapable of applying law.

· Sequestered jury is better to get questions answered honestly

· Not constitutionally required but permitted 

· Preferable also b/c you don’t want to expose everyone to media issues when you ask one juror what they’ve heard about an issue 

· Witherspoon (1958): H: Can only exclude from jury if dp opinions will render them incapable of making fair decision

· Wainwright v. Witt (1985)

· H: juror can be excluded for cause when his views on capital punishment will “prevent or substantially impair the performance of his duties as a juror” in accordance with oath and instructions 

· Dispensed with Witherspoon’s “automatic” decisionmaking standard and declined to require that juror’s bias be proved with “unmistakable clarity.”

· Standard of review: whether court’s determination can be supported by the record.  Issue is one of fact and state court will be presumed correct 

· Becomes important to get the juror to show that she can consider the dp 

· “life qualification”: Morgan v. Illinois (1992) 
·  H: 

· capital defendant can challenge for cause any prospective juror who would automatically vote to impose death if defendant were convicted of a capital offense 

· b/c they will fail to weigh aggravating/mitigating circumstances 

· in voir dire, at defendant’s request, court must inquire into prospective jurors’ views on dp

· general fairness and “follow the law” questions aren’t enough  

· strategy:

· want to establish that the juror has strong beliefs that they are unwilling to subordinate

· rely on Wainwright – total clarity isn’t required 

· Lockhart v. McCree (1986)

· Case arose out of research showing that death qualified jurors tend to be more prosecution prone 

· H: Okay to remove jurors at the guilt phase whose opposition to the dp is so strong that it would prevent or substantially impair the performance of their duties as jurors at the sentencing phase
· death qualification does not violate constitutional right to an impartial jury 

· impartial jury just requires conscientious application of the law and fact finding  

· death qualification doesn’t violate fair cross section requirement of 6th Amendment 

· Witherspoon excludables do not constitute a “distinctive group” for fair cross section purposes 

· cognizability not based on opinion, attitudes, thought

· Turner v. Murray (1986)

· H: defendant accused of interracial capital crime is entitled to have prospective jurors informed on the victim’s race and questioned on the issue of racial bias 

· Defendant must raise the issue – not judges responsibility 

· Risk of racial bias influencing capital sentencing is unacceptable b/c of the finality of death

· But Court says it’s okay at the guilt phase 

· Court fails to recognize that racial bias doesn’t only come into play at sentencing or only in capital cases

· Court irrationally compartmentalizes where race bias presents a problem 

· Will vacate the sentence but not the conviction 

· Might not apply in a case where there’s judge sentencing 

· There haven’t been a lot of cases under Turner b/c race isn’t usually asked about in the voir dire 

· Attorneys don’t know how to do it and are unwilling to 

· Addressing race during voir dire

· Goal:

· Establish enough for dismissal for cause

· Alternatively, create a record for appeal 

· Need to get to underlying attitudes, opinions 

· Ask about interracial dating; current events (eg OJ Simpson) 

· Create an environment where jurors feel comfortable being honest 

· Motion for sequestered jury usually isn’t granted 

· Be careful not to ask the extra question that rebuts the problem you’re trying to establish 

· Let client know what you’re doing beforehand 

· Jury Selection

· Bias in the jury pool: Castaneda v. Partida (1977) 

· Showing that county was 79.1% Mexican American but over an 11 year period only 39% of those summoned for grand jury service were Mexican American established a prima facie case of discrimination in jury selection 

· Absent evidence of racially neutral qualifications for grand jurors causing this low proportion, this prima facie case is unrebutted 

· Fact that Mexican Americans held a governing majority in county elective offices didn’t rebut presumption of intentional discrimination 

· Can’t presume that people of one group won’t discriminate against other members of that group

· Showing an equal protection violation in jury selection:

· Establish that the group is recognizable, distinct class singled out for different treatment under the laws, as written or as applied

· Prove degree of underrepresentation by comparing proportion of the group in the total population by the proportion called to serve over a significant period of time – raises a presumption of discrimination 

· Measuring underrepresentation:

· Generally need a disparity of at least 10% to be statistically significant 

· Most have relied on absolute disparity,

· E.g., if group is 20% of population and 10% of pool ( 10% disparity 

· but the smaller the group the more inaccurate this is 

· thus, you should use comparative disparity:

(size of group in community – pool) / size of group in community

· can also use standard deviation – may be important for cases at the extreme 

· must show that there was an opportunity to discriminate 

· e.g. if source lists aren’t representative 

· Burden shifts to the state to dispel the inference of intentional discrimination 

· Must challenge the pool before you even get into court 

· Biased use of peremptories:

· Swain v. Alabama (1965): it’s unconstitutional to exclude based on race – but discrimination can only be proved over a sustained period of time 

· can’t challenge based on behavior in your case alone 

· no one prevailed on a Swain challenge until this requirement was changed 

· Batson v. Kentucky (1986)

· Overrules Swain – defendant can challenge use of peremptory strikes in his own case 

· Prosecutor cannot challenge potential jurors based on race alone 

· violates Equal Protection (Swain v. Alabama) 

· also violates constitutional rights of the excluded juror 

· To establish a prima facie case of purposeful discrimination in selection of the petit jury, 

· defendant must show: 

· that he is a member of a cognizable racial group (Castaneda)

· that prosecutor exercised peremptory challenges to remove members of the defendant’s race from the venire [but see Powers infra] and 

· that the facts/relevant circumstances raise an inference that the prosecutor used strikes to exclude based on race  

· prosecutor must then articulate race neutral explanation for exclusion 

· to rebut the reasons profferred

· can show that they’re not being applied evenly – are there whites with the same characteristics who aren’t being struck? 

· Or can show that blacks weren’t voir dired – b/c prosecution intended to strike them 

· trial court must then determine if the defendant has established purposeful discrimination 

· if not – what remedy?

· Some states put the juror back in

· Others start over – so a prosecution might intentionally exclude with weak reasons b/c they want a new venire 

· It’s important to object contemporaneously to Batson violations – otherwise claim may be barred 

· But also don’t want to object too early b/c it might make it easier for the prosecution to disrupt the pattern of discrimination 

· Want to first establish a clear record 

· The longer you wait, the harder it is on prosecutors 

· Reversing state court Batson determinations:  standard is clearly erroneous: a federal court must find that the state court finding was arbitrary/unreasonable 

· Typically a judge will find a prima facie case (deemed a matter of law) to prevent reversal, then accept prosecution’s reasons (a matter of fact) 

· Marshall concurrence: the only way we’re going to get rid of racial bias in jury selection is by getting rid of peremptory challenges all together 

· Protection articulated by Court may be illusory if prosecution can give any easy explanation 

· Rehnquist dissent: how far are we going to take this?  Sex, employment, religion, etc.? 

· Extending Batson
· Applies to defense attorneys. (McCullum v. Georgia)

· BS: It’s always a mistake to make assumptions about a juror based on race 

· Extended to Hispanics in Hernandez v. New York (1991).

· Court extended it to gender in J.E.B. v. Alabama ex rel. T.B. (1994).

· States are divided on whether to extend Batson to claims based on religious orientation.

· Extension battle is not limited to groups subject to heightened standards of review under EP analysis.  (e.g., Irish-sounding names)

· Extended to any litigant, regardless of race, in Powers v. Ohio (1991) infra.

· Extended to civil trials in Edmonson v. Leesville Concrete Co., Inc. (SC) (1991).

· Powers v. Ohio (1991): Defendant can object to race-based exclusions of jurors effected through peremptory challenges whether or not defendant and excluded jurors share the same race.  

· Defendant has standing to bring third party equal protection claims of jurors 

· He’s cognizably injured and has a concrete interest in challenging the practice

· He is an effective proponent of the juror’s rights and will be a motivated, effective advocate

· Dismissed juror will probably not have enough incentive to bring suit herself 

· This is an important shift lawyers haven’t really focused on 

· Scalia dissent: standing argument here is ridiculous 

· Deliberate Indifference: Judicial Tolerance of Racial Bias in Criminal Justice (Stevenson & Friedman, Spring 1994)

· Courts routinely tolerate deliberate exclusion of minorities from criminal juries 

· Critique of Batson:
· Leaves ample room for racially biased practices to continue to flourish 

· Reality: in South a black defendant can still often find himself facing an all white jury – factors:

· Prosecutors are overwhelmingly white 

· Few black judges

· White juries are relied on to respond to prosecutions’ tactics

· AL: struck jury system 

· If defense doesn’t object, trial court will rarely raise the issue 

· Batson relieves the state and the court of any duty to avoid racial bias 

· Reasons proffered for exclusion are often thin veils – but court accepts them anyway 

· E.g. dividing jurors into “strong,” “medium,” “weak,” and “black” was allowed 

· Prosecutors also prepare after-the-fact reasons beforehand, try to dig up dirt on black venire members  

· This results in people of color losing faith in CJS, and reduces the accuracy, integrity, and fairness of the the CJS 

· Rose v. Mitchell: grand jury foreperson can also be the basis of an underrepresentation claim

· Important to start presenting mitigation case during voir dire

· Even a pro-dp juror may be swayed by mitigating evidence 

· Peremptories generally:

· In England only the defense got to use them

· In some states defense gets more than prosecution, though it’s increasingly equal 

· Some states have no limit on the number of peremptories

· E.g., AL’s struck jury system 

XXIX. The Appeals Process: Procedural Default and Retroactivity 

DIRECT APPEAL
      STATE POST-CONVICTION        FEDERAL HABEAS 

	U.S. Supreme (3) 
	U.S. Supreme (6)
	U.S. Supreme (9)

	Direct Appeal (2)
	State Appeal (5)
	Federal Appeals (8)

	Trial (1)


	State (usu trial court) (4)
	Federal District Court (7)


· Preserving claims:

· Must know procedural rules that can result in a default of a claim.

· Rules used to procedurally bar claims must be clearly announced, firmly established, regularly followed to legitimately bar you from review (Ford v. Georgia (1991))

· If it’s not, you have a basis for getting around procedural default.

· Exception for exceptional cases in which exorbitant application of a generally sound rule renders the state ground inadequate to bar consideration of a federal question (Lee v. Kemna (2002))

· E.g.: Missouri rule requiring that continuance motions be written and accompanied by an affidavit doesn’t bar federal habeas review b/c:

· Trial judges asserted grounds for denying the motion couldn’t have been remedied by compliance with the rule

· No published decision directs flawless compliance with the rules in the case of a sudden unanticipated, unexplained event

· The purpose of the rules was served by the submissions 

· Contemporaneous objection rule: must object when the violation occurs, otherwise objection will be barred 
· Must object completely.

· Can’t just say objection – must say what it is, cite support for it (constitutional provisions and case law)

· must give the court a fair opportunity to understand the violation 

· Goal is to preserve as many violations as possible.

· Strategy:  Get standing objection to everything that goes on based on every amendment, statute, and favorable case.

· Abandonment: Must present claim to state appellate court or it will be deemed abandoned in federal court.

· Issues of federalism and comity:  Sup Court wants state courts to have the first chance to decide claims, even on federal law.

· Purpose:  Prevent attorneys from avoiding potentially adverse fact-finding by bypassing state courts.

· Exception:  If a claim is not presented to US Sup Court, it can still be presented in federal habeas.

· Reason:  Sup Ct does not want to be inundated with claims and review is discretionary.

· Court is just looking for circuit splits, things not likely to be resolved by the lower court 

· Res judicata:  If state court has already litigated claim, it cannot be re-litigated in state post-conviction proceedings. 

· If you preserve claim at trial and direct appeal, you have exhausted state remedies, and claim is ripe for habeas review.

· If we present claim in Boxes 1 and 2, it cannot be presented again in Box 4.

· See Alabama Rule 32.

· If a claim could have been presented on direct appeal, it cannot be presented in state post-conviction proceedings.

· If you put claim in a federal habeas petition, court will find it barred on state law grounds.

· Turns on the attorney’s competency – could it have been found out at box 1? 

· Limitation:  Claims that cannot be presented on direct appeal because they require independent fact-finding can be presented in state post-conviction proceedings.

· E.g.:  ineffective assistance of counsel; new evidence of innocence; Brady violations; juror misconduct; competency to be executed; maybe competency to stand trial (maybe the court can’t expect you to object if you’re incompetent).

· Same rules of preservation apply in state post-conviction proceedings.

· Failure to appeal adverse ruling by lowest court will render it non-cognizable in federal habeas proceedings.

· Approach:  Throw in at every level every claim that passes laugh test.

· Good idea to challenge things even when Sup Court says it’s constitutional b/c it might change its mind.

· Fact-finding:

· Must be in one of the lower-tier courts (1, 4, 7) in order for evidence to be received.

· Any time you’re in an evidentiary court, there’s no downside to asking for discovery.

· Requesting discovery may bolster a Brady claim, but it’s not required.

· State court proceedings:

· Some states have intermediate appellate courts with final say in criminal appeals.

· O’Sullivan v. Boerckel:  If state court has in effect has two-tier appellate system, even if supreme court review is discretionary, you are obligated before you go to federal court with any issue to have presented the issue to the state’s highest court.

· Must present claims to both courts in order to meet exhaustion requirements.

· State post-conviction overview:

· state statutes of limitation – 

· e.g. AL: 1 year – begins after box 2 

· In most courts, same judge who presided over trial hears lowest tier state post-conviction claim.

· Appeals:  If you fail to get relief at the lowest tier, you must appeal up through state ranks and then can try for U.S. Supreme Court.

· If you get no relief in state post-conviction, you can try federal habeas corpus, but if you skip state post-conviction, federal court will find claims unexhausted.

· Some states:  If defendant can prove innocence in Box 4, the state judge can grant relief.

· Must win in Boxes 4 or 5 on that claim because, under Herrera doctrine, claim cannot be presented in Box 7.

· Rules of preservation applicable in Boxes 1 and 2 are also applicable in Boxes 4 and 5.

· Doctrine of abandonment is still intact.
· New rules that govern what is cognizable in Boxes 4 and 5:

· Cannot present in Boxes 4 and 5 claims that were or could have been raised in Boxes 1 and 2.

· E.g.:  Alabama Rule 32.

· Claims raised in Boxes 1 and 2 are not cognizable in Boxes 4 and 5 under doctrine of res judicata, but they’re still cognizable in Boxes 7 and 8.

· Claims not raised in Boxes 1 and 2 are not cognizable in Boxes 4 or 5, and they are also not cognizable in Boxes 7 and 8.

· To win in Boxes 4 and 5:  Prosecutor must have cheated, defense counsel must have been incompetent, or a juror must have engaged in misconduct.

· Federal habeas:

· Federal habeas petition must be filed in your federal district.

· In most jurisdictions, file where conviction took place.

· However, since habeas is actually a motion to have prisoner physically released, it’s not wrong to file where prisoner is being held.

· You get one shot at federal habeas.

· In last 20 years, efforts to limit number of appeals that can be initiated.

· Increasing restrictions have been placed on second or successive habeas petitions.

· Notion now is that if you go to federal court with only some of your claims or part of your claims, the rest will be precluded down the road.

· Current rule:  Only time you can file a second habeas petition is if you have a claim that establishes both that your constitutional rights were violated AND that you have proof of actual innocence.

· Supreme Court:

· Does not grant cert. a lot in Box 6.

· Only a couple of times in last hundred years.

· Would rather have federal district court handle the case in Box 7.

· Much more attractive to the Sup Ct to grant cert. in Box 9.

· AEDPA does not toll time for filing federal habeas petitions in Box 6.

· Congress didn’t think it was important enough.

· Strong argument that Box 6 is not really an available remedy.

· 90 days to file for leave to appeal to Sup Court.

· Teague:  Must be either in Supreme Court or in process (pending on direct appeal) in order to get benefit of retroactivity.

· Claim need not be presented to SC for it to be cognizable in federal habeas proceedings, but you want to file cert. petitions in order to widen window during which defendant can benefit from retroactivity.

· Means it’s a good idea to file cert. petitions in box 3 at latest possible date and also to ask Court to delay deciding a case until other related cases are decided.

· If you don’t file in box 3, you just get the benefit of anything within 90 days of box 2

· Default:

· You can default issues in Boxes 1, 2, 4, 5.

· You can’t default issues in Box 3 because it’s discretionary review.

· Three ways to challenge procedural default:

· Argue that state rule is not independent and adequate because it was not clearly announced, firmly established, and regularly followed.

· E.g.:  Supreme Court said state court could not bar review by saying that a Batson objection was too early and then too late in a case that occurred before Batson was decided. (Ford v. Georgia)

· Sometimes, when state court addresses issue on merits, it is support for proposition that rule is not regularly applied to this claim.

· Get state court to rule on merits in Boxes 2, 4, or 5 despite procedural bar.  (Harris v. Reed)

· Opens door to merits review in Boxes 7 and 8.

· If you can get a judge to rule on their merits—even if she denies relief—the claim is revived 

· But usually opposing counsel will write a proposed order for the judge to ensure nothing is ruled on the merits 

· But – it turns on what the last state court does (Ylst), so an appellate court may say the claim is procedurally barred and then you’re in trouble again 

· Get court to say it’s res judicata (second best)

· Bars review in boxes 4, 5, but can still be presented in box 7

· Show cause for the default and prejudice.

· One way to show “cause” is ineffective assistance of counsel.

· Another way is to show state interference that reasonably prevented defendant from discovering constitutional claim.

· In one case, BS argued that a prosecutorial memo, which instructed that African Americans should be underrepresented in jury pool, but only by 10% (more than 10% was needed to make a claim), constituted cause.

· Exhaustion:

· Apart from whether claim is procedurally barred or not, must give state court opportunity to adjudicate claim before bringing it in federal court.

· Alternatively, show state court does not provide opportunity to adjudicate claim.

· Rule now is that if you file a mixed petition (a petition containing both exhausted and unexhausted claims) in Box 7, the federal court must dismiss it.

· Not permanently barred; simply must first present claim to state court.

· Exhaustion is not fatal, but procedural default is.

· Retroactivity:  To get full retroactive application, you must both preserve issue and be in right place.

· Some states have a plain error rule that allows you to raise a claim for first time in Box 2, but often, you will be barred.

· Teague v. Lane (1989): no retroactive application of new rules of constitutional law/procedure

·  you only get benefit of a new law if you’re on direct appeal 

· 2 exceptions: 

· conduct that is outside the state’s authority to prescribe (could arguably apply it to execution of mentally retarded, juveniles)

· watershed rules of criminal procedure - court later clarified this to mean: a rule that promotes reliability of criminal process (e.g., arguably Miranda)

· this converts post-conviction litigation into a place where you can’t make creative, novel constitutional arguments 

· can’t create a new rule in boxes 7, 8, 9

· must frame your argument as the extension of an existing rule, not a new rule (or explain why it meets one of the exceptions)

· Hamilton v. Texas (1990) - Dissent from denial of cert (Brennan) 

· We need to articulate standards by which the adequacy of procedures in state competency hearings may be judged

· It is erroneous for a federal court to defer to state court findings when the state hearing is procedurally inadequate 

· Federal court must do its own factfinding on habeas review if the state court’s factfinding procedure didn’t provide a full, fair, adequate hearing 

· Rule 32 – AL postconviction statute (state habeas)

· Similar to most state post-conviction rules 

· Can only raise certain kinds of claims

· 32.2(a): can’t raise something that you couldn’t raise in column one 

· can raise ineffective assistance of counsel  (b/c lawyer can’t challenge his or her own effectiveness) 

· even if a new lawyer takes over appeal, ineffectiveness claim couldn’t be raised in box 2 b/c can’t raise claims not raised at trial so it’s still cognizable still cognizable in box 4

· must present a claim of innocence w/ in six months of discovery of new evidence 32.2(c)

· evidence can’t be cumulative (32.1(e)(2))


XXX. Capital State Postconviction Proceedings – Brady Claims 

· Prosecutorial Misconduct

· Brady v. Maryland (1963): Suppression by the prosecution of evidence favorable to an accused upon request violates Due Process where the evidence is material to guilty or punishment – regardless of prosecution’s good faith or bad faith 

· DP violation if: 

· Prosecutor withholds exculpatory evidence 

· Evidence is material and

· There is a reasonable probability that outcome of trial would have been different if evidence had been introduced.

· Giglio v. United States (1972): nondisclosure of promise to a witness that by cooperating he could avoid prosecution constitutes a violation of Due Process requiring a new trial  

· it doesn’t matter that the attorney making the promise didn’t have the authority to do so or that he didn’t inform his superiors about the promise 

· If prosecutor has exculpatory or impeachment evidence that is material and could reasonably change outcome of trial, it is a DP violation.

· Distinction:  Brady dealt with exculpatory evidence, while Giglio dealt with impeachment evidence.

XXXI. Race and the Death Penalty 

· Race of the victim is strongest predictor of dp

· Baldus study: 1

· 11x more likely to get dp in GA if def is black

· 22x if victim is white and def is black

· GAO study also found race of victim is strongest predictor

· 82% on death row for crimes involving whites even though 62% of murder victims are black

· McClesky v. Kemp (1987)

· Court is confronted with response to Gregg 
· Wasn’t looking for intentional discrimination in Gregg, but now it requires it

· H: 

· Baldus study failed to establish that any decisionmakers in defendant’s particular case acted with discriminatory purpose in violation of equal protection 

· If Court is suggesting that it’s now acceptable to question the intent of individuals in a particular case, we need to think about making claims based on this—based on animus in a particular case 

· Study at most indicated a discrepancy that appears to correlate with race, not a constitutionally significant risk of racial bias affecting Ga’s capital sentencing process, so it doesn’t violate the 8th Amendment 

· Brennan (dissenting) deems this a fear of “too much justice” 

· Court frames bias as inevitable, too big a problem to take on 

· This stultifies systematic challenges to the dp 

· Court says: can’t do anything about this problem, so we’ll just have to accept it

· The alternative: we can’t do anything about this, so we’ll have to stop executing people 

· Close to Death: Reflections on Race and Capital Punishment in America (Stevenson)

· CJ policy is incident driven – this makes dp sentencing immune to rational analysis and discourse 

· Public policy and state punishment of offender become personal issues featuring private tragedy of particular victim, whose story is more or less important depending on victim’s wealth, status, race, class, or newsworthiness.

· Capital punishment in American has become a lottery.

· Disturbing tolerance for error and injustice has undermined integrity of criminal justice administration and America’s commitment to human rights.

· National debate focuses on abstract concepts – losing the personal narratives that can contexualize how the dp actually operates 

· E.g., McMillan 

· Endemic racial bias issues demonstrate that dp should be abandoned in US 

· Supporting capital punishment requires embracing a certain quotient of racial bias and discrimination against the poor 

· We need to be aware of all the requirements of equal justice under the law 

· Walter McMillan

· Alabama Releases Man Held on Death Row for Six Years (NYT Mar. 3, 1993)

· spent 6 years on death row b/c of perjured testimony and withheld evidence 

· trial judge Robert E. Lee Key overturned jury’s LWOP sentence

· Statement of McMillan to Senate Judiciary Committee (Apr. 1, 1993)

· The Death Penalty in Black & White: Who Lives, Who Dies, Who Decides: New Studies on Racism in Capital Punishment (DPIC, June 1998)

· Study 1: The Increased Risks for Blacks Facing the DP – Philadelphia study (Baldus)

· Racial bias in administration of the dp hasn’t waned over time and isn’t restricted to a single region of the country

· Odds of receiving a death sentence are 3.9x higher for a black defendant (after controlling for factors such as severity of crime, background of defendant, etc.)

· Study 2: The Race of the Decision Makers

· Those making critical dp decisions in US are almost exclusively white

· 98% of chief DAs in counties using the dp are white; only 1% are AA

· relationship of race and dp has been considered in every major dp state – 96% of them show a pattern of race of victim or race of defendant discrimination – or both 

· race is more likely to affect death sentencing than smoking affects the likelihood of dying from heart disease 

· but courts have been closed to challenges on these issues since McClesky
· and legislatures are largely unresponsive 

· What Does it Mean to Litigate Race after McCleskey?

· Peek v. State (Fl. 1986)

· Court rules on grounds that admission in evidence of another criminal offense denied his right to a fair trial 

· Court doesn’t rule on other issue raised and says it need not discuss it – but does anyhow

· Trial judge made comments after conviction – “Since the nigger mom and dad are here anyway, why don’t we go ahead and do the penalty phase today instead of having to subpoena them back at cost to the state” 

· Was then disqualified

· Court admonishes judge: Trail judges need to convey the image of impartiality to the parties and the public – have to make sure their statements don’t convey an image of prejudice or bias.  Judges must be vigilant so their impartiality can’t be questioned  

· Seems to just warn judges to keep their racism implicit

· Court could have ruled on this ground instead -- would send a stronger signal, could be used as precedent rather than dicta not adding anything

· Alternatively, could apply a future presumption of bias in any cases w/ this judge that would have to be rebutted in the record

· Or remove judge for undermining fairness, impartiality 

· much resistance to this in judicial system 

· but if he was in another field he would lose his job, not be tolerated

· greater concern is with FL Sup Ct, not trial judge, b/c it seems unprepared to deal with this in a responsive way

· Dobbs v. Zant (N.D. Georgia 1989)

· H: prisoner didn’t show risk of racial prejudice affecting sentencing decision to extent that dp was given unconstitutionally 

· Passion, Prejudice, and Other Arbitrary Factors 

· EP Claim: jurors decision to impose dp was based on racial prejudice 

· He’s black, victim was white 

· Dobb’s claim is different from McCleskey’s in that Dobbs is challenging the constitutionality of his death sentence in particular 

· Still, McCleskey sets the standard:

· Petitioner has the burden to prove purposeful discrimination

· Need exceptionally clear proof 

· Dobbs must show that the jurors acted with discriminatory purpose in imposing the dp 

· 8th Amendment Claim: must show that jurors possessed racial biases that created an unacceptable risk that race affected the sentencing decision 

· tension: McCleskey standard requires showing of actual bias, but rule of evidence precludes inquiry into jury’s decisionmaking process 

· it was ok for the district court to deny a post-verdict evidentiary hearing

· these are the ways that evidence of racial bias can be admitted:

· during voir dire

· juror testimony about another juror’s statements or conduct prior to the verdict

· post-verdict evidence of a juror’s bias

· also, if testimony of racial bias is so strong that the dp appears to have been imposed on the basis of the defendant’s race, it could be admitted – b/c evidentiary rule must be balanced against defendant’s rights 

· but here the evidence isn’t enough to show that these racial attitudes affected sentencing deliberations 

· there was some evidence of racial prejudice but not enough to show that they were such that they would make jurors favor dp for a black person who murdered a white person 

· Judge, prosecutor, and defense counsel:  Not shown that racial attitudes affected sentencing deliberations.

· Personal views of defense attorney were not expressed at trial, and attorney himself did not decide penalty.

· Personal views of judge and prosecutor, which were not shown to be racist, also were not related to jurors.

· court mandates that racial concerns, questions should be raised at voir dire

· voir diring on race can help preserve McCleskey claims 

XXXII. State Post-conviction Proceedings 

· Juror Misconduct 
· Freeman v. State (Al. Cr. App. 1992)

· H: jury foreman’s failure to reveal during voir dire that he was former police officer was prejudicial error which required retrial

· Not procedurally barred:

· State contends that this issue was procedurally barred b/c it wasn’t raised at trial or on direct appeal 

· Information was discovered during routine juror interviews and petition was amended as soon as information was available

· Issue was not procedurally barred under Alabama Rule 32.2(a)(4), (5) b/c the fact that the juror had been a policman was not known at the time of trial or direct appeal

· It constitutes newly discovered evidence 

· test: whether the action of the juror might have unlawfully influenced the verdict

· when jurors don’t answer truthfully, it is manifest that defendant is denied his right of challenge for cause and deceived into foregoing his right of peremptory challenge 

· inquiry: whether a substantial right of the defendant has/probably has been adversely affected.  Overwhelming evidence of guilt doesn’t render prejudicial error harmless

· new trial was appropriate 

· Juror Misconduct, Alabama Capital Post Conviction Manual (4th ed. 2004)

· Cognizable in Box 4

· b/c you can’t make an inquiry of a jury in the trial 

· but – if you find out about a constitutional violation during trial and are able to challenge it, you must – otherwise it will be barred

· Caveat: some states have 30 days for motion for a new trial and have held that if lawyer is really concerned about juror misconduct, needs to do interviews, put it in motion for new trial right away 

· Identifying, Investigating & Proving Juror Misconduct 

· Juror interviews are important for investigation

· Legal standard 

· three categories of misconduct

· Juror consideration of extraneous evidence

· Outside and third part influences on jurors

· Juror failure to respond honestly during voir dire

· Generally evidence of misconduct cannot impeach a jury verdict

· Generally a petitioner cannot introduce testimony of jurors concerning the process of deliberation

· But the following kinds of evidence are widely considered verdict-impeaching:

· Testimony regarding jurors’ use of drugs/alcohol during deliberations/trial

· Evidence that jurors misunderstood court’s instructions

· Evidence that a juror yielded to coercion from other jurors in reaching verdict

· The prejudice requirement

· Varies by state and by category of misconduct 

· May be presumed prejudice; rebuttable presumption of prejudice; potential prejudice; actual prejudice; etc. 

· Supreme Court has been moving toward actual prejudice standard 

· Circuits are split on applicable prejudice standard

·  state courts are moving away from standard of presumptive prejudice 

· Jurors as Witnesses: Limitations on Proving Juror Misconduct 

· Generally cannot testify concerning deliberations or mental processes in reaching a verdict 

· Tanner v. United States (1987): can’t testify about drug use b/c not outside influences

· Usually can’t testify to what they would have done if certain evidence were permitted/excluded 

· Can testify as to misconduct of others in their presence or hearing, or on the outside influences brought to bear on them 

· Conducting the Juror Interview 

· Important to avoid giving a juror the impression that he may have done something wrong/illegal at trial

· Juror may resent your client

· Not all information needs to come from an interview

· E.g., can look up to see if juror was a crime victim

· Illustrations of Successful Juror Misconduct Claims 

· Independent legal research as extraneous evidence 

· Religion as extraneous evidence 

· Ex parte communication with trial judge or prosecution 

· Improper communications with bailiffs, court personnel or witnesses 

· Improper communication with third parties 

· Bribery or intimidation of jurors 

· Extraneous evidence about scene 

· Extraneous evidence from juror experiments 

· Exposure to news items during trial 

· Other extraneous evidence 

· Racial or ethnic prejudice as extraneous influence 

· Failure to answer, or to answer truthfully on voir dire 

· Premature deliberations 

· Alternates involved in deliberations 

· Sleeping, intoxicated or incompetent jurors 

· Absent jurors

· Bartered verdicts 

· Other grounds 

· Jury misconduct and the AEDPA 

· Access to jury data 

· Racial bias? 

· Spencer v. Georgia – dissent from denial of cert saying racial bias could be juror misconduct, but not a lot of evidence on this yet

· Independent and adequate state grounds bar

· Coleman v. Thompson (1991)

· F: powerful evidence of factual evidence; Va doesn’t have statute allowing for litigation of innocence; notice of appeal filed 3 days late

· H: claims presented for the first time in state habeas proceeding aren’t subject to review in federal habeas 

· If a state court’s denial rests on a state procedural default that is independent of the federal question and adequate to support the prisoner’s continued custody, the claim won’t be reviewed in federal habeas 

· b/c of comity and federalism concerns, and need to give states the first opportunity to fix their mistakes

· if the decision of the last state court to which petitioner presented his federal claims fairly appeared to rest primarily on resolution of those claims, or to be interwoven with those claims, and did not clearly and expressly rely on an independent an adequate state ground, it will be conclusively presumed that there is no independent and adequate state ground 

· but – this doesn’t apply to all cases in which state habeas court’s decision doesn’t clearly and expressly state that it was based on an independent and adequate state ground 

· the dismissal at issue here fairly appears to rest primarily on state law

· doesn’t mention federal law 

· no merit to argument that it wasn’t independent of federal law b/c court only applied procedural bar after determining that doing so wouldn’t abridge one of his federal constitutional rights 

· an independent state procedural ground was relied on here 

· independent and adequate state procedural rule bars habeas review unless

· prisoner can demonstrate cause for the default and actual prejudice as a result of the alleged violation of federal law, or 

· demonstrate that failure to consider the claims will result in a fundamental miscarriage of justice 

· attorney error can only be cause under this standard if it constitutes ineffective assistance of counsel in violation of the 6th Amendment

· there’s no constitutional right to an attorney in state postconviction proceedings, so there can be no claim of constitutionally ineffective assistance of counsel 

· Dissent (Blackmun): 

· There’s some ambiguity here and a federal habeas court should thus provide a forum for consideration of federal claims 

· It’s easy for a state to just say the claim is barred for reasons of procedural default 

· Analysis: This case illustrates the court’s concern with finality
· Finality trumps fairness

· Court is motivated to get to executions, stop delays

· Very rarely reach substantive constitutional issues 

· Law is now dominated by attorney failure

· Quality of counsel in box 4 & 5 becomes very important

· Cases are all about procedural default, exhaustion, failure to object contemporaneously

· Federal Habeas Statute of Limitations 

· One year statute of limitations for any habeas filing

· once you complete direct appeal, only have 12 months to file in box 7

· begins after cert is denied in box 3 OR 90 days after a cert petition could be filed 

· thus - don’t want to file cert petition any sooner than you have to – better to do it on the 90th day

· burden to find any new facts during this time 

· federal statute of limitations is tolled while you’re in state postconviction 


XXXIII. Counsel in Death Penalty Cases 

· Ineffective assistance of counsel claims are typically brought in Boxes 4 and 5 and are presented to federal courts in Boxes 7 and 8.

· Counsel for the Poor: The Death Sentence Not for the Worst Crime but for the Worst Lawyer (Stephen B. Bright 1994)

· Poor people accused of capital crimes are often defended by lawyers who lack the skills, resources, and commitment to handle such serious matters

· Not the facts of the crime but the quality of legal representation distinguish cases in which dp is imposed 

· Providing adequate representation requires money, a structure for providing indigent defense that’s independent of the judiciary and prosecution, and skilled and dedicate lawyers 

· Funding for defense of indigents is wholly inadequate 

· Lack of a functioning adversary system: prosecution is highly specialized, while defense lacks specialization and resources 

· Lack of adequate compensation ( failure to have expert witness; ignoring some issues, lines of defense, and investigations 

· Lack of indigent defense programs

· Capital defense requires expertise, but compensation is often insufficient to attract even those who regularly do indigent defense 

· Appointment of private bar attorneys: poor are often represented by inexperienced lawyers without motivation/incentives to help clients

· “contract system”: county contracts with a private practice attorney to handle all indigent cases for a specified amount

· often awarded to lowest bidder( short shrift, lack of expenditures

· public defenders 

· overwhelming case loads, low funding, rapid turnover of attorneys  

· the role of judges: appointment and oversight of mediocrity and incompetence 

· judges often appoint less capable lawyers to the most important cases 

· judges are either intentionally appointing incompetent lawyers or are inept at securing competent counsel 

· the minimal standard of legal representation tolerated in capital cases 

· to show ineffective assistance of counsel, must overcome strong presumption that counsel’s conduct is within the wide range of reasonable professional assistance, falls below an objective standard of reasonableness, and establish prejudice (reasonable probability that counsel’s errors affected the outcome) (Strickland v. Washington (1984))

· same ineptitude is often tolerated on appeal 

· courts refuse to address constitutional violations b/c they weren’t preserved by counsel, but counsel’s failure to recognize and raise those issues isn’t considered deficient legal assistance

· lax Strickland standard and strict procedural doctrines reward provision of deficient representation

· ( increased likelihood of obtaining conviction and death sentence, reduce scope of review

· the failure to keep the promise of Gideon
· to realize the promise of Gideon, must put our money where our mouth is 

· it is the constitutional duty of the state to provide indigent defendants with counsel

· significant improvement in the quality of legal representation for the poor is unlikely b/c of the unpopularity of the accused and the lack of leadership and commitment to fairness of those entrusted with responsibility for the justice system 

· need a considerably significant financial incentive 

· what is lacking isn’t money, but the political will to provide adequate counsel for the poor 

· won’t get adequate representation as long as it’s accepted that states can pay to prosecute a capital case without paying to defend

· the leadership to make this happen is missing 

· the need for individual responses and limits on the power of the courts

· the response of individual lawyers is needed – but it’s not enough to end the systemic problems and provide everyone with adequate representation 

· Supreme Court’s acceptance of the quality of current representation demeans the Sixth Amendment and undermines the legitimacy of the courts 

· Strickland v. Washington (1984)

· H: test for a 6th Amendment ineffective assistance of counsel claim – must show:

· (1) that counsel’s performance was deficient 

· standard: reasonably effective assistance, considering all the circumstances

· must show that counsel’s representation fell below and objective standard of reasonableness

· judicial scrutiny must be highly deferential – strong presumption of acceptability

· (2) that the deficient performance prejudiced the defense so as to deprive the defendant of a fair trial

· standard: must show a reasonable probability that but for the counsel’s unprofessional errors the result of the proceeding would have been different 

· don’t need to consider these 2 things in order – if it’s easier to dismiss for lack of prejudice, that’s cool 

· F: counsel decided not to present/further investigate evidence about defendant’s character and emotional state, and to not order a presentence report (b/c it would have shown prior convictions)  

· Court says counsel’s conduct isn’t unreasonable, and even if it were, respondent didn’t suffer sufficient prejudice to warrant setting aside his sentence

· Initially, in the 80s, the courts were reversing a lot of cases, but now there’s more tolerance of bad advocacy, less willingness to say that it was prejudicial 

· Preparing an ineffective attorney for court

· Don’t want him to say that what he did was an informed, strategic decision

· Sympathize w/ them, allow them to blame it on fact that they were underpaid, etc.

· construct it as: the system is bad and has put lawyer in a bad position

· Presenting an IAC claim

· 90% of the time claim is failure to investigate 

· must present the evidence fully to demonstrate prejudice

· not enough to just say what the lawyer should have done

· Have to actually present a full mitigation case

· get the witnesses to give compelling testimonial

· Wiggins v. Smith (2003)

· H: decision of counsel not to expand investigation of defendant’s life history for mitigating evidence beyond the presentence investigation report and dept of social services records fell short of prevailing professional standards and inadequate investigation by counsel prejudiced defendant 

· Failure to reasonably investigate

· Court looks specifically to prevailing standards in Maryland in 1989, which included preparation of a social history report 

· Also looks to ABA’s capital defense work standards 

· in every dp case there should be mitigating evidence, mental health experts, etc.

· There’s no evidence that mitigation case would have been counterproductive or that further investigation would have been fruitless 

· Failure arose from inattentiveness, not strategic judgment 

· Strategic choices made after less than complete investigation are only ok insofar as reasonable professional judgments support the limitations on investigation

· Prejudice

· Court weighs aggravating evidence against totality of the mitigating evidence

· Mitigating evidence consul failed to discover is powerful 

· There’s a reasonable probability that a competent attorney aware of this history would have introduced it at sentencing and a jury might have then returned a different sentence

· Haring v. NY: where there’s a structural impediment to defense lawyer performing as a full advocate, court will presume prejudice – this analysis has been used to expand the categories in which court will find presumptive prejudice: when there’s a structural impediment that blocks defense function in some fundamental way

· Conflict of interest doesn’t create presumptive prejudice – must be fundatmental 

· F: counsel said in opening statement that evidence would be presented about defendant’s difficult life but it never was.  Counsel didn’t investigate evidence of dysfunctional background.  State funds were available for expert testimony but weren’t used. 

· Analysis: 

· We might not have Wiggins but for the innocence phenomena – concerns about the unreliability of the system 

· Solving Alabama’s Capital Defense Problems: It’s a Dollars and Sense Thing (1992) (Stevenson & Friedman) – Part III: Responding to the Problem: Some Proposals for Improving Capital Defense in Alabama

· (A) Eliminate Existing Statutory Limits on Compensation for Appointed Counsel in Capital Cases 

· Arbitrary limit on compensated out of court attorney preparation, research, and investigation is the single greatest barrier to improving legal assistance for indigents accused of capital crimes 

· (1) Legislative intervention: eliminate or modify the statutory $1000 cap

· theoretically easy, but legislators are resistant – it’s seen as supporting violent crime 

· a commission might help with this

· currently courts administer the fund for indigent defense, which makes it particularly hard to motivate reform 

· (2) judicial intervention 

· many state judges have found inadequate compensation unconstitutional 

· at least three bases 

· unconstitutional taking of attorneys property

· violation of indigent defendant’s right to effective assistance of counsel

· violation of Equal Protection and Due Process Clauses 

· (B) Improve Rates of Compensation for Appointed Counsel Death Penalty Cases 

· (C) Develop Better Training for Appointed Counsel in Death Penalty Cases 

· require lawyers be certified or trained

· should have frequent review b/c law changes a lot 

· must be recognized as an orientation, not a substitute for research and representation 

· could facilitate better dissemination of materials (infra)

· have more useful standards to determine who’s competent for appointment

· e.g. ABA guidelines; Ohio requirement of CLE on capital cases 

· failure to comply with set standards can be basis of disqualification from future appointment 

· more effectively disseminate capital defense materials, manuals, information on recent legal developments 

· (D) Establish a Statewide Public Defender Office for Capital Cases for Consultation Services and Direct Representation 

· rapid evolution of the law ( need for an office dedicated to monitoring, evaluating, digesting law 

· experts need to be accessible 

· can diminish time each appointed counsel has to spend acquainting herself with the law, etc. 

· Ake v. Oklahoma (1985)

· H: indigent criminal defendant is entitled to assistance of psychiatrist when sanity at the time of offense is seriously in question 

· If defendant makes a preliminary showing that his sanity at the time of the offense is likely to be a significant factor at trial, state must provide access to a psychiatrist if he can’t afford one

· Defendant is also entitled to a psychiatrist at a capital sentencing proceeding at which the state presents psychiatric evidence of the defendant’s future dangerousness

· Failure to provide psychiatrist in this case constituted a deprivation of due process 

· On the record it’s clear that mental state was a substantial factor in his defense, trial court was on notice of this when the request for a court-appointed psychiatrist was made 

· Analysis

· even after Ake, not a lot of reversals – b/c defense lawyer bears burden of establishing that expert is critical to the defense effort

· difficult to establish without access to expertise

· Hard to make the argument in court b/c don’t want to suggest that defendant is guilty by arguing that only way you can succeed is by using mental health expert

· Can ask for ex parte hearing to present request – so at least prosecution doesn’t hear it 

· State has tried to just provide state expert, who defense counsel does not want and whose files may not be secure.

· When you make Ake motion, you should go in with particular expert that you want and explanation for why testimony of that person is critical to defense.

· Barbour v. Haley, Plaintiff’s Brief in Opposition to Defendants’ Motion for Summary Judgment and Plaintiffs’ Submission of Additional Rule 56(e) Materials 
· Both AL Rule 32 proceeding and federal habeas corpus proceeding have been rendered ineffectual to remedy most constitutional errors because of conditions under which AL’s death-row inmates are compelled to litigate claims.

· Alabama makes no provision to give condemned inmates any legal assistance in preparing and presenting post-appeal petitions challenging their sentences 

· Constitutes abdication of responsibility to assure death inmates access to post-appeal legal remedies 

· In 94 of 95 cases the state made no lawyer available to death row inmates before their Rule 32 filing deadlines expired 

· The one case where they did was for someone actively seeking the dp 

· Only through EJI’s efforts have death row inmates been able to initiate Rule 32 proceedings 

· This is unconstitutional

· Right of access to the courts (1st, 6th, 14th amendments)

· Guarantee against arbitrary infliction of cruel and unusual punishment (8th/14th)

· Right to counsel (6th/14th)


XXXIV. Habeas Corpus in Capital Cases

· Rules Governing Habeas Corpus (28 U.S.C. §§ 2241-2255)

· § 2254: State custody; remedies in federal courts 

· (a) only for constitutional violations

· (b) only if state remedies are exhausted or state process is ineffective to protect prisoner’s rights 

· (c) not exhausted if it can still be raised in the state

· (d) state court factual findings are generally presumed correct 

· exceptions 

· Stone v. Powell (1976)

· H: when state provided an opportunity for full and fair litigation of a Fourth Amendment claim, can’t get federal habeas relief on the ground that evidence obtained through unreasonable search and seizure was introduced at trial when this was already litigated in state court 

· Exclusionary rule isn’t a personal constitutional right – it’s designed to deter police conduct that violates 4th Amendment rights 

· Policies behind the exclusionary rule aren’t absolute 

· So we weight the utility of the exclusionary rule against the costs of extending it to collateral review of Fourth Amendment claims 

· Legitimate goal of furthering 4th Amendment rights would be outweighed by costs to other values of the CJS 

· Court effectively treats 4th amendment claims just like a state law claim

· But: can talk about 4th amendment claims when part of 6th amendment or other constitutional claim (Kimmelman v. Morrison)

· first categorical restriction on substantive review of fed constl claims in habeas

· Wainwright v. Sykes (1987)

· H: failure to contemporaneously object to inculpatory statement, absent a showing of cause for noncompliance with contemporaneous objection rule and actual prejudice, bars federal habeas review of Miranda claim 

· Court applies 28 USC § 2254(a) 

· Plain statement rule doesn’t apply 

· F: Statements made to police were challenged on grounds of voluntariness for the first time in federal habeas petitions 

· Federal habeas court won’t look at a claim if it’s procedurally barred in boxes 1-5 

· unless can show cause for failing to comply w/ state rule and prejudice
· Harris v. Reed (1989)

· H: Plain statement rule applies: procedural default doesn’t bar consideration of a federal claim on habeas review unless the last state court rendering judgment clearly and expressly stated that judgment rested on state procedural bar

· Here, state appellate court didn’t clearly and expressly rely on waiver as a ground for rejecting ineffective assistance of counsel claims  

· Independent and state grounds doctrine

· But see Coleman supra
· But if a state court rules on merits even if barred, fed ct can review the claim even though there was no contemporaneous objection at trial

· So the prosecuting attorney will write the order for the judge to ensure this doesn’t happen 

· Antiterrorism and Effective Death Penalty Act (1996)

· Filing deadlines 

· 28 USC § 2244(d)(1): 1 year statute of limitations for application of a write of habeas corpus (Sec. 101)

· Will be tolled from date petition for cert is filed in S Ct (box 3) until disposition of that petition 

· Reasons to file cert here: more time to prep habeas, and to get advantage of new Sup Ct rules

· But – be careful about state SOL

· Most states toll for cert petitions to Sup Ct

· But some states have 30 day SOLs

· AL doesn’t toll while petition for cert is pending before Sup Ct 

· OR, if cert isn’t sought in box 3, begins 30 days after final state court affirmance of conviction and sentence on direct review – or expiration of time for seeking such review

· From the date on which first petition for postconviction review or other collateral relief is filed until the final state court disposition of such petition 

· Clock is tolled while in box 4, 5

· But it runs between the two – e.g, if you wait 11 months to file state postconviction review, you only have one month for habeas after that 

· doesn’t say whether tolled while in block 6

·  Congress says tolled during mandatory litigation – you don’t have to go to box 6, so it’s foolish to go there unless you have the time – as a practical member, won’t go to box 6 – so box 6 doesn’t really exist any more

· exceptions e.g. one year from when an impediment to filing action is removed

· unclear what’s an “impediment”

· perhaps lack of access to counsel?

· Current argument for Al death row inmates

· Appeals: can only appeal box 7 ruling if you get a certificate of appealability (COA)

· Review is based on each issue, not each case

· Need a COA for each issue 

· COA can be granted by either dist ct or ct of app 

· go to ct of app is dist ct denies

· very inefficient to have to brief the issues twice, but that’s essentially what you have to do

· Must make a substantial showing of a denial of a constitutional right 

· Exhaustion: 

· any claim in box 7 must have been previously presented in state courts 

· previously: if you present a petition w/ some claims that are exhausted and some that aren’t (mixed petition) the court could adjudicate the claims if state ct did not object

· now: if one claim in a petition is unexhausted, the district court MUST dismiss entire petition unless there has been express waiver of exhaustion requirement by state 

· but - dist ct can adjudicate unexhausted claims if they deny relief.  

· if you prematurely file a habeas petition, it can bar the person from ever getting habeas review – creates huge threat that someone might ill advisedly use up their one chance

· standard of review

· must prove that a constitutional right has been violated and that the state ct adjudication of that issue was either arbitrary or unreasonable (§ 104(d)(1)-(2))

· need to show that the state court determination was contrary to clearly established supreme court precedent, or based on an unreasonable determination of the facts

· possibly most significant change

· difficult challenge 

· must point to something that the state ct does in the adjudication of your claim that makes its treatment inherently unreliable (Williams v. Taylor)

· now need to litigate below w/ idea that if you don’t  expect to win, need to get it to do something that will be deemed arbitrary, unreasonable – need to not just lose on the merits, but need to lose badly 

· only way to challenge w/out AEDPA barriers is to get to SCOTUS in box 6 

· evidentiary hearings

· if the state ct afforded you process, no hearing in federal court

· must show you couldn’t have presented the evidence b/c of a state impediment 

· only exception: claim of factual innocence that relates to constitutional error 

· standard: no reasonable fact finder would have found defendant guilty of underlying offense 

· split btwn whether this means legal or factual innocence 

· successor petitions

· per se exclusion if claim was already presented 

· if claim has not been presented, it’s dismissed unless 

· (a) it relies on new retroactive constitutional rule (1 year to present that claim);  

· but – retroactivity doesn’t necessarily exclude failure to challenge rule before.

· No case law on whether new rule retroactively applied can be procedurally barred – most states recognize claims 
· (b) OR the factual predicate couldn’t be discovered before and it establishes that no reasonable fact finder would have found guilty of underlying offense b/c of constitutional error 

· you cannot file a second federal habeas petition unless you first get leave to appeal from three-judge panel in Box 8.

· This determination is non-appealable

· Only recognized other exception: Stewart v. Martinez-Villareal: competency to be executed claims are not subject to successor rule 

· Congress can’t say you can something S Ct said you can’t – so these claims are not treated as governed by the rule 

· These claims can still be raised

· Exception for § 1983 claims 

· That don’t challenge the sentence but rather conduct prior to execution (e.g. prison conditions)

· Super-procedure 

· Chapter 154 

· Allows states to avoid all exceptions to procedural bars and get an even shorter SOL

· But not used by any state b/c state first must be certified as providing adequate counsel

· Felker v. Turpin (1996)

· Upholds AEDPA 

· AEDPA doesn’t preclude S Ct from entertaining habeas application, although it affects the standards granting such relief 

· There’s no suspension of the writ b/c other remedies are available 

· Williams v. Taylor (529 U.S. 363 (2000)) 

· Attorneys failure to investigate and present substantial mitigating evidence during sentencing constitutes denial of right to effective assistance of counsel 

· ADEPA limits habeas writ to circumstances in which either

· (1) state court decision was contrary to clearly established federal law

· i.e., conclusion opposite that of the Supreme Court on a question of law, or decision is different from a Sup Ct decision on a set of materially indistinguishable facts  

· (2) state court decision involved an unreasonable application of clearly established federal law, as determined by SCOTUS 

· i.e., court relies on the right legal principal but applies it unreasonably to the facts of the case 

· Williams v. Taylor (529 U.S. 420 (2000)) 

· Under AEDPA, failure to develop a claim’s factual basis in state court proceedings isn’t established unless there is a lack of diligence or some greater fault attributable to counsel 

· Petitioner not entitled to hearing on claim that prosecution’s failure to disclose co-defendant’s psychiatric report violated Brady

· Didn’t exercise diligence required to preserve the claim 
· State habeas counsel new of the report’s existence but didn’t look into it 

· Entitled to evidentiary hearing on claims of juror bias and prosecutorial misconduct 

· Trial record has no evidence that would have put a reasonable attorney on notice of these issues 

XXXV. Habeas Corpus Appeals and Successive Petitions

· Miller-El v. Cockrell (2003)

· Petitioner was entitled to COA because reasonable jurists could have debated whether prosecution’s use of peremptory strikes against AA prospective jurors was result of purposeful discrimination 

· Requirement for COA met if it’s shown that jurists of reason could find the district court’s assessment of the constitutional claims debateable or wrong – doesn’t turn on the resolution of the debate 

· The Politics of Fear and Death (Stevenson 2002)

· I.  The Genesis of AEDPA’s Rules fo Successive Habeas Corpus Petitions

· A. The Road to AEDPA: The Evolution of Rules for Successive Petitions

· B. The Hidden Story: Factors that Shaped the Sequential Sets of Successive Petition Rules

· 1.  The Beginning of the Story

· 2.  Changing of the Narrative 

· 3.  Changing of Habeas Corpus Practice 

· 4.  The Resulting Narrative and its Impact on Successive Petition Rules in the Years Leading up to AEDPA 

· 5.  The Final Act: AEDPA 

· II.  AEDPA’s Impact on Claims that Cannot be Adjudicated until the Successive Petition State

· A.  ADEPA’s Standards for Successive Petitions

· Nelson v. Campbell (2004)

· § 1983 is an appropriate vehicle to challenge proposed use of cut down procedure

· request for temporary stay of execution didn’t change § 1983 claim into a challenge to the validity of his death sentence sounding in habeas 

· § 1983 has to yield to the federal habeas statute when an inmate seeks injunctive relief challenging the fact of his conviction or duration of his sentence

· But constitutional claims challenging confinement conditions are outside that core and can be brought under § 1983 in the first instance

· This holding is limited b/c court doesn’t resolve how to treat method of execution claims generally 


XXXVI. Innocence and the Death Penalty

· Generally

· Up to 118 people have been exonerated 

· less than 12% based on DNA evidence

· As a result, in a short period of time there was a 10% drop in support for the dp

· In 1999-2000 there was a sense of movement away from capital punishment

· Innocence Protection Act

· Initially didn’t get much support

· Then DNA got a lot of attention, though it wasn’t the primary issue

· ( a shift in the political environment – it was no longer safe to be supportive of quick executions

· The Innocence Protect Act was revived

· Illustrates how common it is for something outside to affect the political environment and legal landscape

· Now media has innocence fatigue – not really interested in featuring the issue any longer

· Innocence and the Death Penalty: Assessing the Danger of Mistaken Executions (Judiciary Committee 1993) 

· 1993 poll shows primary concern raising doubts amongst voters regarding the dp is the danger of a mistaken execution 

· recent cases involving innocent persons sent to death row detailed 

· when and where did the system break down?

· Racial prejudice 

· Pressure to prosecute (McMillian)

· Inadequate counsel 

· Official misconduct 

· Are the protections of the legal system adequate to prevent executing innocent persons? 

· Innocence isn’t generally reviewed

· Many states have no formal procedure for hearing new evidence of innocence 

· After trial, legal system is focused on procedural issues, not guilty/innocence 

· Meaning of innocence: legally, no distinction between the definitely  innocent and those about whom there remains a lingering doubt

· Extra-judicial redress 

· Role of the media 

· Unpredictable, but can affect whether an innocent person is released 

· Unpredictable emergence of new scientific tests

· Trial is critical, but often hampered by poor legal representation 

· Proving innocence after trial: defendant’s burden 

· The appellate process

· Generally very little time after trial to collect new evidence 

· E.g., Texas: 30 days 

· Thus, even compelling evidence doesn’t guarantee review 

· Habeas corpus: the great writ 

· Legal barriers limit its use

· E.g., Herrera: Supreme Court held that despite persuasive, newly discovered evidence of innocence, not entitled to federal habeas.  Have to rely on clemency 

· Clemency

· Very rare  

· Can be influenced by political motivations 

· In some states, the chief prosecutor sits on the clemency review board 

· Herrera v. Collins (1993)

· H: a claim of actual evidence based on newly discovered innocence is not grounds for federal habeas relief 

· The trial is the paramount event for determining guilt/innocence 

· Federal habeas courts don’t exist to correct factual errors but, rather, constitutional violations

· If there’s no independent constitutional violation, then no habeas review 

· What Herrera’s asking for would effectively require a new trial 10 years later

· There’s nothing to suggest this would be more reliable – passage of time only diminishes reliability 

· There’s no constitutional right to a new trial 

· Even if habeas were granted for a truly persuasive post-trial demonstration of actual innocence for which no state review was possible, Herrera doesn’t meet this high threshold 

· Executive clemency provides the fail safe in our CJS

· For the first time, the Court makes explicit that just b/c it’s death you don’t get different consideration (cf before: ‘death is different’)

· Concurring (O’Connor): executing an innocent person is unconstitutional, but Herrera isn’t innocent 

· He’s failed to make a persuasive showing of actual innocence 

· Dissenting (Blackmun): in its haste to deny relief, the majority conflate the question of whether the petition can be dismissed with the question of whether petitioner is entitled to relief on the merits   

· Arguably, if you have a weak constitutional violation plus innocence, may have a claim 

· Some think this issue should be continued to be pushed.

· Don’t want to bring innocence claim in box 4/5 if you don’t think you’ll win and you can bring it in fed ct 

· b/c otherwise fed ct will defer to the state ct ruling.

· Innocence and the Crisis in the American Death Penalty (DPIC 2004)

· New voices, media on innocence issue 

· Public opinion

· 90% believe that innocents have been sentenced to death 

· over 90% believe they should have access to DNA testing to demonstrate innocence 

· capital sentencing has declined—may be rooted in concerns about innocence 

· key events

· ABA in 1997 called for national moratorium on all executions – other groups have done the same 

· Executions halted—Illinois moratorium 

· State studies on problems in capital punishment systems 

· New exonerations detailed 

· DNA isn’t the solution

· Most exonerations aren’t due to DNA testing 

· Most murders don’t involve exchange of bodily materials 

· DNA tests aren’t always reliable 

· What can be done? 

· Videotaping of interrogations

· Reducing number of crimes eligible for a death sentence

· Forbidding capital punishment when conviction is based solely on testimony of a single eye witness

· Establish a state wide commission to confirm decision to seek the dp 

· Intensify scrutiny of in-custody informants

· Require a trial judge to concur with jury’s decision to impose dp 

· Ensure effective counsel

· Expand and explain LWOP

· Protect against wrongful conviction and sentence 

· DNA

· Ensure a mechanism to introduce newly discovered evidence 

· Don’t let a judge override a jury’s life sentence 

· Have prosecutors provide open file discovery 


XXXVII. Mental Illness and the Death Penalty

· General insanity defense to specific intent

· traditional defense 
· nothing about capital trial changes this
· mental illness as a defense b/c it may defeat intent
· can show an incapacity to form intent
· showing this during guilty phase can lay groundwork for your mitigation case in second phase 

· Even if this fails, may later show later don’t have mens rea for capital crime 

· mental retardation as an absolute bar to dp:

· Penry v. Lynaugh (1989)

· H: Executing mentally retarded isn’t categorically prohibited by the 8th Amendment

· Although granting relief on this would create a new rule, it falls within the exception to nonretroactivity as a new rule prohibiting a certain category of punishment for a certain class of defendants b/c of their status or offense 

· Court relies on state counting, lack of national consensus, fact that only two states have banned it

· US diplomats, ambassadors filed amicus briefs – but court is resistant to looking at international standards

· Also

· Absence of jury instructions on considering mitigating evidence of mental retardation and abused background violated 8th/14th Amendments 

· Granting relief here wouldn’t create a new rule which can’t be announced/applied collaterally under Teague
· b/c it follows from Lockett / Eddings 
· Atkins v. Virginia (2002)

· H: execution of the mentally retarded is cruel and unusual punishment prohibited by the 8th Amendment 

· It’s not so much the number of states that have banned execution of the mentally retarded, but “the consistency of the direction of change”

· Court points to states that have banned it since Penry
· After Penry there was an active campaign to get states to pass laws banning execution of mentally retarded – starting w/ easiest states

· Court doesn’t clearly define retardation 

· This is now being litigated in states 

· number of people who’ve gotten relief is very small

· Independent evaluation reveals no reason for Court to disagree with consensus 

· Deficiencies reduce culpability 

· Doubt about justifications underpinning the death penalty apply to the mentally retarded 

· International influence

· Court begins to soften w/r/t this (even more so in Roper infra)

· European justices criticized SC justices for both American death penalty generally and execution of the mentally retarded in particular.

· How to define retardation

· DSM requirements for retardation 

· onset before age of 19 

· need evidence to establish this 

· most states require IQ of 70 

· some have slightly higher 

· couple have 75 (borderline retardation) 

· some states – 65

· tests can vary w/ multiple tests 

· fair amount can be manipulated

· in Atkins ct says adaptive functioning may establish that someone can be executed 

· can point to crime, what has gone on on death row 

· Most mentally retarded people are not incompetent, so a pre-trial finding of competence to stand trial will not be decisive w/r/t issue of whether person can be executed.

· mental illness as mitigation

· some statutory factors point to mental illness 

· also non statutory considerations that you can use mental illness for

· this is where most mental illness claims are raised 

· Wiggins says in almost every trial should be some presentation about def’s mental health 

· There’s a preference for disorder to be organic, physiological 

· There’s strong resistance to believing people are mentally ill, cynicism

· Evidence alone is thus not enough 

· also important to show that mental illness predates the crime 

· relates to constructing overarching narratives

· need to show all of the factors in context 

· show how they got to this place 

· frame as not excusing crime, but showing dp isn’t appropriate 

· competency to stand trial 

· involves ability to participate in trial and assist counsel 

· Stewart v. Martinez Villareal: creates an exception under AEDPA for competency claims  

· still must meet Ford v. Wainwright showing: does the person understand that they’re about to be executed? 

· Pate v. Robinson (1966)

· H: 

· Cannot waive trial competency claim.

· Non-waivability allows defendant to litigate competency in Box 4, even if claim was not raised in Boxes 1 and 2.

· when defense insisted throughout state proceedings that sanity was in issue, inquired with mother as to present sanity, and argued for not guilty by reason of insanity, defense of incompetency to stand trial wasn’t waived  

· test: Whether the prisoner is aware of his impending execution and of the reasons for it. 

· evidence introduced at state trial entitled petitioner to a hearing on competency and court’s failure to make an inquiry deprived petitioner to his right to a fair trial 

· problems with the procedure 

· barred prisoner/counsel from presenting material 

· denied an opportunity to challenge state psychiatrist’s opinions

· ultimate decision was placed wholly with the Executive 

· generally

· the state has the burden to ensure that defendant is competent to stand trial 

· When trial judge sees evidence of incompetence, he has constitutional duty to make inquiry.

· If he fails to do so, defendant can have a DP claim.

· In finding someone incompetent, ct can also mandate medication etc to make them competent

· area of the law where very few have succeeded 

· have gotten stays, but very rarely shielded from dp altogether 

· Demosthenes v. Baal (1990)

· H: 

· State court finding that inmate was competent to waive his right to pursue postconviction relief was binding on federal habeas corpus court 

· State court determinations are presumptively correct 

· Fed court can only overturn if it finds determinations not fairly supported by the record 

· Parents didn’t establish that inmate wasn’t competent to waive further proceedings

· Federal court was without jurisdiction to entertain the petition 

· Pernell Ford Appeal Brief 
· Argues that district court was clearly erroneous in its determination that Ford was competent to dismiss his habeas petition and dismiss his counsel 

· Evidence of brain damage, refused counsel, went back and forth about it, announced God was going to defend him, 

· Ford v. Haley (11th Cir. 1999)

· District court’s findings were supported by substantial evidence 

· Since petitioner is competent, former counsel doesn’t have standing to pursue anything else in habeas 

· Insanity: Ford v. Wainwright (1986)

· H: 8th Amendment prohibits capital punishment for a prisoner who is insane 

· FL’s procedures for determining sanity wasn’t adequate – so petitioner was entitled to an evidentiary hearing in district court 

· The Phenomonology of Mental Illness and Mental Impairments (Wayland 1997)

· List of sources on understanding the inner experience and symptoms of mental illness 

· Discussing mental illness

· Articulation is very important 

· Mental health field doesn’t generally focus on public education, but it’s very important 

· important to identify, train, etc people who can educate judges, juries, etc. and relate mental illness to particular kinds of behavior

· focus shifts from treatment to understanding effects

· big challenge: convincing that it’s a real disorder, requires real treatment even though not visible

· requires confronting cynicism about addressing mental health in CJS 

· Want to paint larger picture of how our society doesn’t protect the ill

· They’re poor, marginalized 

· not their fault that they’re ill or poor, but as a result couldn’t get supervision etc they needed 

· society has failed these individuals 

· Argue that we are all ultimately responsible for taking care of the sick

· minimally means that we don’t kill people who are ill just b/c they’re ill 

· instead, need to take care of them 

· Argue that capacity to understand what you’re saying/doing is different

· not just emotionally, but physiologically as well 


XXXVIII. The Politics Surrounding Capital Punishment

· Judicial elections – e.g., AL

· Commercials show politics around elections

· Party affiliation arguably politicizes everything

· Difficult for people of color to win statewide elections in AL 

· How do we get judge to protect from public outrage through rule of law?

· What to do about this?

· Get rid of elected judges altogether?

· Longer term limits?

· Judges and the Politics of Death: Deciding between the Bill of Rights and the Next Election in Capital Cases (Bright & Keenan 1995)

· Crime in Politics and the DP in the Politics of Crime 

· Politics of Becoming and Staying a Judge 

· Judges face election in most states that employ the dp

· Prosecuting capital cases as a stepping stone to the bench

· The DP’s Prominence in Election, Retention, and Promotion of Judges 

· The Impact on the Impartiality of Judges 

· Overrides of Jury Sentences

· Failure to Protect the Constitutional Rights of the Accused 

· Appointment and Tolerance of Incompetent Counsel for Indigent Persons 

· Delegating Judicial Function to the Prosecutor 

· Judges Acting as Prosecutors 

· Remedies for the Resulting Lack of Impartiality 

· Using Diffuse and Indirect Citizen Input in Appointment and Evaluation System 

· Judicial Disqualification when Rulings Could Imperil Election 

· Altering Judicial Assignment Systems

· Limiting the Deference Reviewing Courts Give to Judges Influenced by Political Pressures 

· Appointment of Counsel Independent of Judges 

· Ring v. Arizona (2002)

· AZ statute that provided that after jury decided guilt the trial judge alone determined the absence/presence of aggravating factors required for imposition of dp violates 6th Amendment right to a jury trial 

· If any fact increases punishment, it must be found by jury* 

· Court relies on Apprendi, where Court looked at a hate crime elevator statute and held that a finding of motivation by racial animus is a question of fact that must be decided by the jury

· Jones: any fact used to enhance sentence also has to be alleged in the indictment

· all of judge sentencing statutes (5 states) are now presumptively unconstitutional

· in Summerland Court holds that this is not retroactive

· why isn’t this retroactive?  Possible exam question

· what about hybrid statutes, where jury finding isn’t dispositive?  

· In some they just recommend a sentence, but don’t detail their fact findings, how they weighed aggravating/mitigating

· Could argue that the weighing is a fact-finding – which would mean that judge override is unconstitutional 

· The Court has shifted toward distrust of judges, favoring jury decisionmaking 

· Handful of states haven’t gone to jury only proceedings (e.g., FL and AL)

XXXIX. Commutation, Clemency, and Parole

· Before Furman commutation and clemency was very much a party of the culture surrounding the dp

· Ten years before Furman: 261 executions – & 204 commutations

· Ten years after Furman: 280 executions – & dramatic decrease in clemency/commutations 

· Political dynamics, extra-legal arbitrary influences play a huge role

· Death in Arkansas (Frady 1993)

· the article that made me cry

· Clinton executes Ricky Ray Rector for political reasons 

· Ways to possibly deal with these politics—the frame a different choice for Clinton 

· Get relative of victim to say not to do it – dramatically changes political dynamics around why we want to execute in the first place

· Get police representation to say they’re not demanding an execution 

· Have correctional officers voice his nondangerousness, nature of deficits, cruelty of killing him 

· Have his family articulate the value of his life

· Doctor that performed surgery 

· Ohio Adult Parole Authority v. Woodard (1998)

· H: Ohio’s clemency procedures don’t violate DP; Ohio’s voluntary clemency interview doesn’t violate Fifth Amendment privilege against compelled self-incrimination 


XL. International Law the Death Penalty 

· main areas of importance:

· Extradition 

· Countries w/o dp will not extradite to US if dp is sought – unless there is a formal agreement  

· This has become huge issue in relation to terrorism and extradition

· Counselor Access

· When foreign national is arrested in another country, they have right
to have consulate notified immediately of their arrest. In US this is
not well known to many law enforcement officials

· Juvenile Executions

· Prohibited by Several international treaties 

· Protecting disfavored groups 

· International law provides that punishment cannot be based on racial animus

· To extent that there is a race discrimination claim, can arguable assert a violation of international law 

· International law protects people with mental illness and disability

· Innocence

· International law says that you cannot execute, torture or imprison someone who has committed no crime 

· to extent there is proof that someone is innocent, international law would prohibit execution, incarceration, etc 

· Length of time spent on death row 

· European courts contend that it is cruel and inhumane to sentence
someone to death and have them on death row for years 

· Lackey v Texas (Dissent on denial of cert—Blackmun with some support from Stevens and Souter): 20 years violates 8th Amendment

· Kozinski notes that Breyer has also indicated some sympathy for this view

· Idea is that delayed executions serve no purpose 

· Key problem with this claim is the remedy sought – it is disingenuous to want many years to appeal issues, but also object to staying on death row for many years 

· Could raise this issue and argue like competency – that you couldn’t raise before bc it was not ripe

· Problem is that this claim likely will not get in front of fed judge
b/c there is no clear way for it to get there

· with AEDPA there is innocence requirement, successive petitions problem,  and exhaustion requirement 

· La Grand (Germany v. United States (2001))

· Two German nationals in AZ convicted and sentenced to death.

· Germany argues that US has violated Vienna convention b/c AZ failed
to notify consulate. 

· ICJ finds that there is violation of Vienna Convention and order injunction of execution. 

· The men are not shielded
from execution – one is executed during injunction and then ICJ finds
final violation of Vienna convention and other person then executed.

· Problem is that ICJ has no enforcement. 

· US says that it will notify
law enforcement that they should comply with this part of Vienna
convention. 

· After this case, other countries take strong stand against US saying
that our foreign nationals will not be protected in their countries. 

· Mexico v. United States (2004)

· Mexico’s allegations

· wants the convictions thrown out and be able to go
back to square one so defendant’s can have access to consulate during trial 

· Consulate has authority to provide legal assistance, and these
countries are saying we will pay lawyers to protect these nationals from death row 

· US response

· individual rights are being violated not rights of
another country

· the US thinks that this means they don’t have to do
anything retroactively, but will only try to do things better in the future 

· procedural default prohibits review

· Foreign governments recognize that procedural default is huge barrier, and thus asks ICJ to void convictions

· ICJ determination

· finds violation of Vienna Convention

· but will not give Mexico remedy

· order review of these cases, and US acquiesces. ICJ
says that they cannot do anything on these individual cases. 

· Medellin 

· In 5th Cir, argues that rights under Vienna Convention are
violated. 

· 5th Cir says that this is procedurally defaulted and thus no
substantive review 

· In SCOTUS, govt argues procedural default 

· ICJ would say that US seemed to promise there would be some review of these cases

· 2 things going on (concerns of Mexico): 

· Prejudice – Mexico cannot show that there is any prejudice from fact that there was state lawyer

· Federalism – people who are most interested in keeping Mexico happy are not state courts, but president. President has interest that is in no way congruent with state courts 

· Another problem is global businesses that see DP as violation of human
rights – EU passed resolution for businesses not to invest in states that
executed juveniles

· International Standards on the Death Penalty (Amnesty International 1998)

· Generally: provides extracts of international instruments relevant to the abolition or restriction of the dp, Appendix provides relevant sections of the instruments

· General human rights principals 

· Abolition

· International treaties favoring abolition

· Non-use

· Reduction in scope

· Non-extension of scope, non-reintroduction, non-increase of use

· Non-retroactive use, offenders to benefit from lighter punishment if dp is abolished

· Scope of crimes punishable by death

· People against whom the dp shouldn’t be used

· Safeguards for fair trials in dp cases

· Right to appeal to a court of higher jurisdiction

· Right to seek clemency

· Adequate time between sentence and execution

· Execution not to be carried out while appeal or petition for clemency is pending

· Officials responsible for execution to be informed of status of case

· Public executions treatment of prisoners under sentence of death 


XLI. Juveniles and the Death Penalty

· Thompson v. Oklahoma (1988)

· H: 

· 4 votes: 8th/14th Amendments prohibit execution of defendant for offense committed when defendant was 15 years old 

· Complete or near unanimity among all states and DC that a person under 16 should be treated as a minor

· Jury behavior indicates that imposing dp on a 15 year old is now abhorrent to the community conscience 

· Court’s own analysis

· Not convinced that dp for those under 16 will make a measurable contribution to goals of dp, so it’s purposeless/needless suffering 

· Also reflects views of professional organizations, other nations that share our heritage, and leading members of Western Europe

· Doesn’t draw a line for all those under 18—not the task before it today 

· O’Connor’s concurrence: 

· In absence of explicit state legislative sanction for executing those 15 and under, it is unconstitutional.

· there is doubt about a national consensus 

· no 5th vote for it being a per se constitutional violation

· leaves it open – should wait for better evidence 

· after Thompson many states considered legislation to lower minimum age for the dp

· Simmons v. Roper (2005)

· H: execution of individuals who were under 18 at the time of their capital crime is prohibited by 8th/14th Amendments 

· Evidence of national consensus against dp for juveniles parallels the evidence in Atkins 
· 30 states prohibit it, and in the other 20 it’s infrequent 

· rate of change is slower than it was in Atkins, but it’s still significant, and there’s consistency in the direction of change  

· juveniles can’t be classified as the worse offenders – diminished culpability 

· lack of maturity and underdeveloped sense of responsibility

· juveniles are more vulnerable/susceptible to negative influences and outside pressures 

· juvenile’s character still isn’t formed –personality traits are more transitory 

· b/c of this, penological justifications for the dp apply to juveniles with less force than to adults 

· retribution: not merited b/c of lesser culpability 

· deterrence: unclear whether it has a significant or even measurable effect on juveniles 

· also considers that US is the only country in the world that continues to sanction juvenile dp 

· this isn’t controlling, but international authorities are instructive in interpreting 8th Amendment 

· Analysis

· Flip side is we can use these categories to identify other people for whom these things are true –  Could be a whole way of identifying disadvantaged, at risk individuals

· Here, categorical restrictions on dp b/c groups of people are different – creates a construct that may have tremendous potential for articulating disadvantage

XLII. The Politics of Capital Punishment in America 

· Pendulum Begins Swing Away from Death Penalty: ‘Culture of Life’ Agenda Pushes Advocates of Capital Punishment to Rethink Positions  (Badkehn 2005)

· Conservative Senators Santorum and Brownback question their support for dp 

· Don’t suggest abandonment of dp, but reserving it for the most horrific crimes

· More cautious generally

· DPIC: new era – increasing sense amongst public that there are problems with dp 

· Public support for dp is dropping 

· Bush calls for increase of federal funding for defense lawyers and dramatically expanding use of DNA evidence in capital trials

· Push for a “left-right coalition on life”

· Catholics and evangelical Christians’ support on dp on the decline 

· Generally, dp not universally embraced 

· Tinkering with Death (Kozinski in Debating the Death Penalty 2004)

· Expresses his qualms about the death penalty, but explains that he tinkers away b/c he’s taken an oath and b/c he thinks we have a right to take the life of those who’ve murder—and because he “hear[s] the tortured voices of the victims crying out to [him] for vindication”

· Illustrates focus on individual victims

· Frames it as added insult to victim’s families to let perps live 

· His misgivings

· We mask society’s violent act with antiseptic veneer

· Sooner or later an innocent person will be executed 

· Resources could be better spent on prevention 

· An Abolitionist’s Survey of the Death Penalty in America Today (Bedau in Debating the Death Penalty 2004)

· Developments in dp law 1780s-1950s

· Introducing degrees of death

· Ending public executions

·  Debate about this continues – abolitionists are divided

· might promote accountability 

· Introducing jury sentencing discretion

· Studies indicate that juries don’t understand judge’s instructions on sentencing and don’t comply with the instructions

· Humanizing methods of execution

· Antiseptic lethal injection has helped preserve and protect the dp 

· Federal appellate intervention

· But the Sup Ct has largely deregulated death with focus on finality and efficiency, resistance to intervening with constitutional law 

· Abolition of the dp 

· Checkered – in various states at various periods

· Regionalism 

· Lessons from this history

· Each of these reforms has further entrenched the dp, making what remains even more resistant to complete repeal

· Current moratorium movement

· May ultimately result in a more procedurally fair dp that’s harder than ever to get rid of

· Same can be said of impact of proposed Innocence Protection Act

· Looking forward

· He thinks only the Sup Court can abolish dp

· b/c it’s the only body that can overturn state state dp legislation

· but first need a change of heart, mind, and personnel of the court 

· the best abolitionist argument: Minimal Invasion argument

· must use the least restrictive means to achieve a societal purpose

· near neighbor to substantive due process

· can only infringe on individual privacy, liberty, autonomy if it’s necessary and there’s no less restrictive means available 

· Wardens and Guards, Chaplains and Doctors (Morrow in Who Owns Death? 2000)

· Generally 

· Experience painful symptoms that reflect ambivalence

· Compounded by conflict about this use of ordinarily healing professions

· Often excused with language of professionalism, aiming for dignity in death

· Correctional officers

· It’s my job

· I’m only setting up the process, doing the will of the people

· Professional numbing 

· Psychological doubling – creation of a separate “killing self”

· Wardens

· Insist on sharing responsibility with citizens generally

· I’m just an instrument of the state

· Just implementing policy handed down by legislature 

· Focus on original crime, and the authority of the law over it 

· Execution is sacralized 

· Guards and staff 

· Crass detachment

· Feel less responsible than others

· Individual responsibility is dissolved through use of teams 

· Spiritual advisors 

· Become a part of execution process

· Often a conflicted position

· Staff interplay: gentle collusion

· Aim: an ostensibly voluntary execution that doesn’t seem violent 

· Guards often reacquaint themselves with the details of the murder to make themselves feel better about it

· Frame it as not killing the human being they know, but the murder of the past

· The executioner

· Steps taken to ensure no one individual can be sure he’s the one

· Technological distancing 

· The field of battle

· Psychological tactics used to facilitate killing

· Desensitization, conditioning, cultivation of denial ( doubling 

· Denying the humanity of the victim 

· Doctors 

· Ethical, legal issues, AMA, etc. 

· Participate by ensuring inmates are ‘fit to die’ 

· Executioners who say no

· b/c of purposelessness

· language shifts – to move away from sanitized language 

· cf: International advocates are increasingly using the word ‘torturous’ to describe US dp process

· executioner dies psychologically and morally – ceases to be a functioning, ethical human being 

· questions

· what does it mean to professionalize the dp?  

· Is it a good or bad thing to make the process spiritual, religious?  

· Is this what a society should strive for?  

· Shifting the focus: broadening the harm to others who are victimized by their proximity to the dp

· This may be the next wave of litigation

· E.g., guards, etc.; victims family members who don’t want the dp; prisoner’s family members

· Cf. the shift in Powers – viewing people denied serving a jurors as victimized 

· Litigation force can be stronger when it’s focused on law abiding citizens 

· Proximity focus

· § 1983 actions can facilitate this

· e.g., child with a terminal illness saying he needs his father alive to be with him through this 

· Creates a less moralistic cost benefit analysis possible

· Consider economic/social/political costs 

· This is the increasing focus of civil and human rights litigation generally 

· Don’t need widespread dissatisfaction with the dp, just a sense that it’s not worth all these costs 

· Danger: this shift in focus can undermine clients’ needs 

· Question of how best to use our limited resources 

· Doesn’t fundamentally challenge the dp 

· Callins v. Collins (1994)

· Blackmun’s dissent from denial of cert 

· “I not longer shall tinker with the machinery of death”

· Court has abdicated its duty, deregulated death

· Dp cannot be administered consistently and rationally, so it shouldn’t be administered at all 

· The consistency and rationality promised in Furman are inversely related to th fairness owed the individual when considering a death sentence (Lockett/Eddings)

· Court prefers finality to a reliable determination of guilt

· What other arguments could Blackmun have made? 

· Scalia’s concurrence to denial of cert

· Blackmun draws the wrong conclusion about the tension—the right answer is that one of the two things we’re insisting on must be wrong

· Neither is compelled by the text/history of the constitution 

· Text explicitly allows dp 

· If the people think dp will deter murder or serves a retributive function they shouldn’t be prevented by untextual, unhistorical readings of the Constitution 

· Scalia animates the crime, focuses on the victim – creating a moral imperative to respond to the facts 

· Also criticizes Blackmun for picking this particular murder case

· This sets a framework for how the dp debate will emerge – in all arenas

· Focus on fairness / consistency tension

· Can expect to see more challenges w/r/t race, group bias, etc. 

· E.g, 92% executed ever in AL were black; 96% of them for crimes involving white victims

· Increased focus on victim in dp administration 

· Fundamental disconnect between victim and offender

· Can expect to see increased reliance on photos in trials, etc. 
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