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PAINFUL INJUSTICES: ENCOUNTERING
SOCIAL SUFFERING IN CLINICAL
LEGAL EDUCATION

SARAH BUHLER*

This article examines and problematizes students’ encounters
with expressions of social suffering in clinical law contexts. Unless
clinic students critically reflect on these encounters, clinics can func-
tion to reproduce dominant understandings of suffering as a non-le-
gal, private, or psychological experience of clients, a matter to be
“managed” by the lawyer. This approach can reinforce an acontex-
tual and uncritical form of law practice. To prevent this outcome,
the article highlights the importance of attention to encounters with
human suffering in clinical legal education and identifies the risks of
failing to do so. It advocates a critical “pedagogy of suffering” that
might be applied in clinical law contexts, and describes aspects of its
content. This pedagogy regards human suffering as a signifier of
larger political and systemic injustice and encourages lawyers and law
students to engage in critical, attentive, and politicized “witnessing”
and responses to social suffering.

INTRODUCTION

In a frequently-cited essay, Stephen Wexler writes: “poor people
are always bumping into sharp legal things.”! Wexler proceeds to de-
pict law as an intrusive and abrasive force in the lives of poor clients, a
source of wounding and suffering.? In another article about clinical
poverty law practice, Shelley Gavigan compares community legal clin-
ics to wartime field hospitals caring for clients devastated by poverty
and injustice.?> Reworking the emergency room metaphor, Paul Trem-

* Sarah Buhler is an Assistant Professor at the University of Saskatchewan College of
Law, in Saskatoon, Canada. The author wishes to extend her thanks to Janelle Anderson
for editorial assistance.

1 Stephen Wexler, Practicing Law for Poor People, 79 YaLe L.J. 1049, 1050 (1970).
This article has been cited at least 242 times, according to heinonline: http://home.hein
online.org [last visited Feb. 5, 2013].

2 Id. at 1051.

3 Shelley A.M. Gavigan, Poverty Law, Theory, and Practice: The Place of Class and
Gender in Access to Justice, in LocaTING Law: RACE/CLASS/GENDER CONNECTIONS 208,
208 (Elizabeth Comack ed., 1999) (describing her time as a supervising lawyer at Parkdale
Community Legal Services in Toronto, Gavigan writes that “[d]uring that year I often felt
like a person with a bit part in the film and, later, television series M*A*S*H. With each
crackle of the intercom, I imagined that our receptionist . . . would next say: “The choppers
are here. They are bringing in the wounded.””).
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blay writes about the importance of “triage” in clinical case selection,*
and Jane Spinak chronicles the intense suffering of a client struggling
with poverty and the apprehension of her children by child protection
officials.> Writing about a clinical law program located in Vancouver’s
downtown eastside neighborhood, Renee Taylor writes that “the [cli-
ents] I see are totally crushed . . . What I see are people whose spirit
has been broken.”® In the poverty law and clinical law literature, de-
pictions abound of clients as wounded, hurt, and suffering due to the
ravages of poverty, circumstance, and routine yet debilitating interac-
tions with the machinery of the state.

Images of suffering clients and stories about traumatic events ex-
perienced by clients also routinely appear within the discourse of the
clinical law classroom. Indeed, the suffering and distress of clients
emerges regularly as a topic during case rounds’ and discussions in the
clinical law classes that I teach at the University of Saskatchewan Col-
lege of Law. Students enrolled in the College’s clinical law program
take on cases at Community Legal Services for Saskatoon Inner City
(CLASSIC),? a community legal clinic whose mandate is to serve the

4 Paul R. Tremblay, Acting a Very Moral Type of God: Triage Among Poor Clients, 67
ForbpHAM L. REV. 2475 (1998-1999).

5 Jane M. Spinak, Reflections on a Case (of Motherhood), 95 CoLum. L. REv. 1990,
1992 (1995) (after hearing her client’s story, Spinak writes that “[h]er anguish as a mother
overwhelmed me: her terror became mine . . . . My shoulders and chest ached . . . as I
listened to her loss.”).

6 Dara Culhane and Renee Taylor, Theory and Practice: Clinical Law and Aboriginal
People, in Law As A GENDERING PracrtIcE 120, 120 (Dorothy E. Chunn & Dany La-
combe eds., 2000).

7 The pedagogical technique of “case rounds,” where clinical students and teachers use
client cases as the basis for classroom discussion and learning, has been identified by Bry-
ant and Milstein as a “signature pedagogy” of clinical legal education. Susan Bryant and
Elliott S. Milstein, Rounds: A ‘Signature Pedagogy’ for Clinical Education?, 14 CLIN. L.
REev. 195 (2007-2008). The “oral tradition” is an important part of clinical legal education.
Certainly, stories and narratives about clients and cases have been important to clinical law
scholarship. See Binny Miller, Telling Stories about Cases and Clients: The Ethics of Narra-
tive, 14 Geo. J. LegaL Etnics 1, 11 (2000-2001).

8 CLASSIC was founded by a group of University of Saskatchewan College of Law
students, including Kyle Vermette, Victoria Coffin, and Jody Busch, with the support and
collaboration of the University of Saskatchewan College of Law and numerous community
organizations. Although the College of Law had had a clinical law program in the late
1970s and early 1980s, CLASSIC opened its doors to clients in January, 2007. CLASSIC is
a not-for-profit community legal clinic that focuses on assisting low-income clients with
legal matters, focusing on areas of law where clients would not otherwise have access to
assistance through Saskatchewan’s Legal Aid Commission. CLASSIC takes on cases in
many areas of law, including residential tenancies, employment insurance, workers’ com-
pensation, social assistance appeals, refugee and immigration law, criminal law, wills, es-
tates, and guardianship matters. It also assists clients with issues relating to the Indian
Residential School settlement. See infra note 10. Approximately 50% of CLASSIC’s cli-
entele are First Nations or Métis. Although the majority of CLASSIC’s work involves
individual client representation, CLASSIC works closely with community agencies on
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needs of Saskatoon’s low-income community.®

During the clinical law seminar, or in their critical reflective jour-
nals, students often describe encounters with clients who face multiple
and significant hardships in their lives. CLASSIC’s clients include ref-
ugee claimants, single parents who have been evicted by landlords and
who find themselves homeless, and parents who have had their chil-
dren apprehended by child welfare officials. They also include resi-
dential school survivors, Aboriginal Canadians who suffered abuses
while attending residential schools run by the Canadian government
and various churches.'® Many of CLASSIC’s clients struggle with
chronic disabilities and health conditions, including HIV-AIDS, dia-
betes, and addictions. Others struggle with mental health diagnoses
or fetal alcohol spectrum disorder. Some are imprisoned, and many
are socially isolated. The stories that CLASSIC’s clients tell to stu-
dents about their lives and troubles are often traumatic ones, and
some clients express deep stress and suffering to students during the
course of their attorney-client relationship. In short, human suffering,
in its multitudinous forms and permutations, enters into the day-to-
day reality of legal clinics such as CLASSIC, and the question of how
lawyers should respond to and understand this suffering enters into
clinical legal education by virtue of this reality.!!

Students display a range of reactions to the expressions and sto-
ries of client suffering that they encounter in the clinical law context.
In my experience, students often respond by entering into a critical
self-analysis, admonishing themselves to focus on separating “legal is-
sues” from “non-legal issues” in their interactions with clients, to bet-
ter shore up “boundaries” between themselves and their clients, and
to focus on law rather than emotions. Various clinical law writers

broader projects, including community legal education and other initiatives.

9 CLASSIC’s mandate is as follows: “The purpose of CLASSIC is to provide legal
assistance to low-income, historically disadvantaged Saskatchewan residents (with particu-
lar attention to the needs of Aboriginal peoples) through a legal clinic that meets the needs
of the community. This provides students with clinical experience, new insights into the
social reality of law, and also fosters an ethic of social justice and cultural understanding.”
See COMMUNITY LEGAL ASSISTANCE SERVICES FOR SASKATOON INNER CITY, http://www.
classiclaw.ca (last visited Feb. 5, 2013).

10 The Indian Residential School court settlement agreement arose from litigation re-
garding the systemic abuses inflicted upon Aboriginal students throughout much of the
twentieth century in residential schools operated by the Canadian government and by a
number of churches. For more details about the settlement, see INDIAN RESIDENTIAL
ScaooLs Crass AcTioN SETTLEMENT OFFICIAL COURT WEBSITE, http://www.residential
schoolsettlement.ca/english_index.html (last visited Feb. 5, 2013).

11" As T will discuss in more detail below, I am not suggesting that all clients suffer, nor
that suffering defines clients in any way, but rather that the subject of suffering must be
critically interrogated within clinical law pedagogy and practice.
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have also identified these phenomena.!?

Yet many students do not easily adopt dispassionate professional
boundaries in the face of their clients’ traumatic narratives and emo-
tional expressions of suffering. Indeed, many respond with compas-
sion and empathy, while attempting to reconcile and balance notions
of professional boundaries and propriety. For many students, emo-
tional responses to their clients’ stories and expressions of suffering
are challenging to understand and integrate into larger visions of pro-
fessional legal identity. Thus, clinical students’ encounters with the
painful stories of some clients can trigger, but also destabilize, ideal-
ized notions of professional identity and normative ideas about how
lawyers should respond to human suffering.

In this article, I examine and problematize clinical law students’
encounters with the traumatic stories and expressions of suffering that
some clients share. I argue that unless clinic students critically reflect
on these encounters, the clinic can function to produce and reinforce
dominant understandings of suffering as a non-legal, private, emo-
tional, or psychological experience of clients, a matter to be referred
to other professionals, ignored, or otherwise managed by the lawyer.
This reading of suffering, I argue, can reinforce an acontextual and
uncritical legal practice. Furthermore, this reification of notions of
professional identity and role is often compounded by the reproduc-
tion of dominant images of poor clients as victims who are helpless or
responsible for their suffering. These reactions fetishize, appropriate,
or otherwise problematically approach the reality of suffering.

In Part I of this article, I highlight the importance of paying criti-
cal attention to encounters with human suffering in clinical legal edu-
cation. In Part II, I identify the risks of failing to do so. In Part III, I
describe aspects of a critical “pedagogy of suffering” that might be
applied in clinical law contexts, a pedagogy that views human suffer-
ing as a signifier of larger political and systemic injustice and that en-
courages lawyers and law students to engage in critical, attentive, and

12 For example, Linda Mills writes that law students often argue that by becoming too
involved emotionally in their clients’ problems they will not have the distance to advise
their clients objectively. Linda G. Mills, Affective Lawyering: The Emotional Dimensions
of the Lawyer-Client Relation, in PRACTICING THERAPEUTIC JURISPRUDENCE: LAW As A
HEeLPING PrROFESssION 419, 420 (Dennis P. Stolle, David B. Wexler & Bruce J. Winick eds.,
2000). Similarly, Julie Macfarlane notes that clinical law students tend to suppress concerns
about their clients’ emotions or anxieties and focus instead on litigation strategies. Julie
Macfarlane, Bringing the Clinic into the 21st Century, 27 WINDsOR Y.B. Accgss JusT. 35,
48 (2009). And Fran Quigley describes the “disorientation” experienced by law students
who are “confronted with their clients’ very real suffering and frustration,” noting that
many students are ill-equipped to assimilate or respond to these realities. Fran Quigley,
Seizing the Disorienting Moment: Adult Learning Theory and the Teaching of Social Justice
in Law School Clinics, 2 CLIN. L. REv. 37, 53 (1995-1996).
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politicized “witnessing” and responses to suffering. Throughout the
article, I draw for support on the eclectic and emerging body of litera-
ture on “social suffering,” as well as the critical feminist and post-colo-
nial theoretical literature on emotions, suffering, and “embodied
encounters.”!3

I. SociAL sUFFERING AND Law ScHoorL CLINICS:
CRITICAL APPROACHES

I do not attempt in this article to define, catalogue, or categorize
the experiences of clients of a legal clinic. Nor, given the deeply sub-
jective and culturally contingent nature of human suffering, do I adopt
a single or rigid definition of “suffering.” Indeed, as Iain Wilkinson
explains, human suffering by its very nature resists definition and cate-
gorization.'* Thus, when I refer to suffering in clinical law contexts, I
am discussing a multitude of experiences and expressions, adopting
the views of social suffering theorists Arthur and Joan Kleinman, who
write that: “[t]here is no single way to suffer; there is no timeless or
spaceless universal shape to suffering.”'> Nonetheless, I agree with
Wilkinson’s broad observation that despite the inherent difficulty in
categorizing or defining suffering, generally suffering can be found in
“experiences of bereavement and loss, social isolation and personal
estrangement . . . [and] can comprise feelings of depression, anxiety,
guilt, humiliation, boredom and distress . . . [and] may all at once be
physical, psychological, social, economic, political and cultural.”'® In
law school clinics, encounters by clinic students with human suffering
include encounters with clients’ traumatic stories, and with the emo-
tional manifestations of suffering, including expressions of grief, pain,
and distress.

I do not suggest that all, or even most, clients who seek legal ser-
vices at community legal clinics have experienced trauma, nor that
those who do express trauma or suffering are disempowered victims
who must be “rescued.” To the contrary, my analysis is deeply critical
of the ways in which dominant perceptions and assumptions about
suffering produce unhelpful responses to suffering, and reproduce
problematic images of lawyers as benevolent agents of justice in pov-
erty law contexts. The work of critical lawyering theorists, including
Anthony Alfieri, admonishes lawyers to be suspicious of assumptions
about, and stereotypes of, clients as weak and disempowered.

13 See infra notes 28-51, 54-92, and 94-112 and accompanying text.

14 Tain WILKINSON, SUFFERING: A SocioLoGicaL INTRobucTION 17 (2005).

15 Arthur Kleinman & Joan Kleinman, The Appeal of Experience; The Dismay of
Images: Cultural Appropriations of Suffering in Our Times, 125 DAEDALUS 1, 2 (1996).

16 WILKINSON, supra note 14, at 16-17.
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For example, in his detailed theoretical work on “reconstructive
poverty law practice,” Alfieri critiques the tendency of lawyers to
“displace client narratives”!” by silencing the voices of clients and ap-
plying false assumptions about client dependency and powerlessness
to their interpretation of client stories.'® Similarly, Shin Imai points
out the myriad problems associated with the “epistemological imperi-
alism” endemic in much traditional legal practice, which involves “in-
vading, subjugating and transforming other peoples’ realities into
forms and concepts that [make] sense in the world of law.”1® Arguing
that these practices constitute acts of “interpretive violence” by law-
yers,?? Alfieri suggests that lawyers should embrace techniques of lis-
tening to their clients’ stories in order to hear stories of client “self-
empowerment”?! and to construct an “alternative vision of the client
as a self-empowering subject.”?> Overall, this body of literature em-
phasizes that clients are “able to speak out and to act collectively on
their own behalf” and are “not just sources of information on the
problems they face, but active partners in working collectively to solve
those problems.”?* From this perspective, the focus is on challenging
hierarchy, removing it from the lawyer-client relationship,>* and in-
vesting in the empowerment of clients.?®

At the same time, there is danger that a lawyering practice focus-
ing primarily upon empowerment may obscure attention to the sys-
temic violence that continually plays out in subordinated
communities. As Lucie White notes, an admonition that lawyers only

17 Anthony V. Alfieri, Reconstructive Poverty Law Practice: Learning Lessons of Client
Narrative, 100 YaLE L. J. 2107, 2111 (1990-1991).

18 Id. at 2118.

19 Shin Imai, A Counter-Pedagogy for Social Justice: Core Skills for Community-Based
Lawyering, 9 CLiN. L. Rev. 195, 197 (2002-2003).

20 Alfieri, supra note 17, at 2118. See also Anthony V. Alfieri, Faith in Community:
Representing ‘Colored Town’, 95 CaL. L. REv. 1829, 1852 (2007) (“[lawyers tend to] reen-
act the cultural and socio-economic marginalization of poor clients and communities in
their advocacy.”).

21 Alfieri, supra note 17, at 2118.

22 Id. at 2120.

23 Ascanio Piomelli, The Challenge of Democratic Lawyering, 77 Forpuam L. Rev.
1383, 1385 (2008-2009). See also Janet E. Mosher, Legal Education: Nemesis or Ally of
Social Movements?, 35 Oscoopk HaLL L. J. 613, 624 (1997)(“In sum, [dominant and un-
critical lawyering practice] actively works against the creation of counter-hegemonic dis-
courses about needs, and about justice, and [undermines]. . . confidence in the ability of the
oppressed to name, and to take action to change, the unjust order which shapes their eve-
ryday realities.”).

24 See Stuart Scheingold & Anne Bloom, Transgressive Cause Lawyering: Practice Sites
and the Politicization of the Professional, 5 INT. J. LEGAL PrOF. 209, 216 (1998).

25 See Melanie B. Abbott, Seeking Shelter Under a Deconstructed Roof: Homelessness
and Critical Lawyering, 64 TENN. L. REv. 269, 287 (1996-1997); Piomelli, supra note 23, at
1393.



\\jciprodO1\productn\N\NY C\19-2\NY C203.txt unknown Seq: 7 18-MAR-13 12:20

Spring 2013] Painful Injustices 411

listen for “stories of dignity and power from our clients . . . renders us
less attentive when a client attempts to name for us the violence that
threatens her life.”2¢ Similarly, Binny Miller cautions that it is impor-
tant to be aware that “not all client stories are empowering, nor are all
clients empowered.”??

Given the current economic and political context, with its wide-
spread poverty, marginalization, and other forms of systemic violence,
some clinic clients will continue to tell stories of trauma and suffering
to clinic students, and to express profound distress and pain to them.
Consequently, a critical “pedagogy of suffering”—one that seeks to
understand suffering in its historical and social context and to criti-
cally examine problematic responses to social suffering—can be an
important aspect of clinical law teaching and practice.

The emerging body of literature on social suffering provides a
helpful theoretical framework for this analysis. Scholars of social suf-
fering seek in their work to chronicle the “lived experience of pain,
misery, violence and terror . . . [the] occasions when human dignity is
violated and people come to some kind of grief and harm.”?® They
endeavor to show how these embodied experiences are directly and
causally linked to structural violence, inequity, and injustice.

As medical anthropologist and physician Paul Farmer writes, a
key question for the social suffering literature is “[b]y what mecha-
nisms, precisely, do social forces ranging from poverty to racism be-
come embodied as individual experience?”?° This body of literature
seeks to show that the experience of individual suffering is often ac-
tively produced by larger systemic forces, and to trace the ways in
which individual experiences of suffering exist “in a dialectical space
between individuality and sociality.”3® Thus, encounters with suffer-
ing in clinical law contexts can be understood as encounters with the
systemic forces that have produced this suffering, encounters with
what Michael Serres calls the point where “the global touches the lo-
cal, the universal the singular.”3!

26 Lucie White, Paradox, Piece-Work, and Patience, 43 HastinGs L. J. 853, 858 (1991-
1992).

27 Binny Miller, Give Them Back Their Lives: Recognizing Client Narrative in Case
Theory, 93 MicH. L. Rev. 485, 525 (1994-1995).

28 WILKINSON, supra note 14, at 83-4.

29 PauL FARMER, PATHOLOGIES OF POwER: HEALTH, HUMAN RIGHTS, AND THE NEW
WAaR on THE Poor 30 (2005).

30 MicHALINOS ZEMBYLAS, THE PoLiTics oF TRAUMA IN EDUCATION 25 (2008).

31 MicHAEL SERRES, THE TROUBADOUR OF KNOWLEDGE 70 (Sheila Faria Glaser &
William Paulson trans., 1997).
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II. Risks IN ENCOUNTERS WITH SUFFERING IN LAw
ScanooL CLINICS

Without critical reflection upon trauma and social suffering, law
students may very well reproduce dominant notions and understand-
ings of suffering as a private emotional response of clients, located in
the “non-legal” sphere, and therefore unrelated to justice and legal
practice. In this section, I draw on the critical scholarship of social
suffering theorists to illuminate and contextualize the ways in which
these dominant understandings of suffering can undermine progres-
sive and alternative visions of clinical legal practice and pedagogy. In
particular, I focus on the risks associated with interpreting a client’s
suffering as an acontextualized private experience, and the dangers of
an uncritical focus on compassion as an appropriate response by clinic
students to a client’s suffering.

A. Suffering As Acontextual Spectacle and Private Experience

E. Ann Kaplan’s study of dominant media images of human suf-
fering provides a helpful framework for understanding how suffering
tends to be understood as a private and personal experience, separate
from larger social forces. In her analysis of mainstream media por-
trayals of the Iraq War, Kaplan notes that media stories overwhelm-
ingly focused on individual stories of suffering, without any analysis of
the context in which this suffering took place.3> As a result, dominant
media portrayals of the war tended toward a series of fragmented
images of individuals experiencing various facets of the war, seeking
to evoke emotional or empathetic reactions in viewers.33

As Kaplan notes, however, the effect of these disparate images
was to give the viewer a sense that he or she was simply “[p]eeking in
on the action . . . [without any] context through which to organize
empathic feelings.”3* This approach promotes a sense of human suf-
fering as being “murky.”?> In Kaplan’s words:

One is encouraged to identify with specific people, to enter into

their experiences rather than to think about what we are looking at,

or to engage on any larger intellectual or analytical level.3¢
Her concern is that the political and social context is missing and the
trauma of individuals evokes a confused and “empty empathy” in the

32 E. ANN KaprLaN, TRauMA CULTURE: THE PoLiTics oF TERROR AND Loss IN ME-
DIA AND LITERATURE 93 (2005).

33 Id. at 94.

34 Id. at 95.

35 Id. at 97.

36 Id. at 99.
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viewer.3? Similarly, Michalinos Zembylas, a critical pedagogical theo-
rist, argues that dominant narratives and media spectacles of suffering
tend to show suffering as “consumable,” while simultaneously render-
ing viewers unable and unwilling to engage with the implications of
suffering.38

Suffering and trauma tend to be portrayed in both expert litera-
ture and popular discourse as manifestations of individual problems,
falling within the realm of the “private” and the “personal.”3® The
emphasis on suffering as a private and psychological experience of in-
dividuals is reinforced through the application of scientific, techno-
cratic, or “expert” language—what Naomi Adelson calls the
“medicalization of social distress.”#® An understanding of human suf-
fering as an acontextual spectacle, but one that may be categorized
through expert discourses, brings to mind the observations of Hannah
Arendt, who wrote extensively about the ways in which human suffer-
ing becomes routinized through mundane and technical language. Ar-
endt argued that language and ordinary technocratic discourse can
obscure the painful reality of suffering and influence the responses of
people to human suffering.*!

Pedagogical approaches and models of lawyering that encourage
law students to view suffering as a phenomenon isolated from broader
political or systemic contexts can promote and reproduce notions of
clients’ traumatic experiences as messy and confusing individual emo-
tional problems, unrelated to the larger and more important questions
of legal representation and justice. Echoing Ann Kaplan, without a
critical theoretical understanding of suffering, law students are likely
to experience encounters with suffering as a somewhat confusing ar-
ray of emotions, a sense of “peeking in” on individual experiences
without any framework for organizing or contextualizing the suffering
into a larger political or legal analysis. This may encourage law stu-
dents to further define professional boundaries, adopt technocratic
language to categorize suffering, or disregard social suffering
altogether.

B. Sentimentalizing Suffering and the Danger of Compassion

While a reduction of suffering to technical discourse, private indi-

37 Id. at 94.

38 ZEMBYLAS, supra note 30, at 29.

39 Id. at 38.

40 Naomi Adelson, Reimagining Aboriginality: An Indigenous People’s Response to So-
cial Suffering, in REMAKING A WORLD: VIOLENCE, SOCIAL SUFFERING, AND RECOVERY
76, 80 (Veena Das, Arthur Kleinman, Margaret Lock, Mamphela Ramphele, Pamela Reyn-
olds eds., 2001)[hereinafter REMAKING A WORLD].

4 See HANNAH ARENDT, ON REvOLUTION (1963).
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vidual experience, or spectacle serves to create a sense of distance and
disconnection in viewers of suffering, a clinic student’s overly senti-
mentalized or emotional response to suffering also can be problem-
atic. As Sara Ahmed cautions, to turn indifference into sympathy is
“not necessarily to repair the costs of injustice . . . [because] this con-
version can repeat the forms of violence it seeks to redress, as it can
sustain the distinction between the subject and object of feeling.”#?> In
other words, compassionate or empathetic emotional responses to suf-
fering can serve to sustain the very power relations that create the
conditions for suffering in the first place, and can also obscure the role
of the empathizer in ongoing conditions of injustice.*3

Popular discourses of compassion may lead members of dominant
groups to a benevolent sense of themselves as “rescuers,” and caring
and empathetic responses can create or perpetuate relationships
where the “charitable” person has the power to reduce the pain of the
victim of suffering. Zembylas notes that this approach can lead to
“melodramatic attempts to close the wound”#* by well-meaning and
privileged observers. In clinics, this frame for responding to suffering
may lead to what Peter Margulies calls the “rescue mission” of pov-
erty lawyers, who seek to save the “desperate person subject to legal
sanctions.”# Like the privatized and acontextual view of suffering de-
scribed above, this view of suffering tends to disregard social context
and instead assume that an individualized and caring approach can
alleviate suffering.

Ahmed writes that viewing others’ suffering as tragic, and solva-
ble through compassionate responses, tends to “over-represent” the
pain of others by “fix[ing] the other as the one who ‘has’ pain, and
who can overcome that pain only when the [privileged] subject feels
moved enough to give.”#¢ In this view, those who suffer are defined
by their suffering, becoming what Ratna Kapur calls “hegemonic vic-
tim subjects.”#” This approach reinforces the notion of suffering as
private and removed from the larger political or public sphere. In
clinical and poverty law contexts, this view of clients as victims is par-

42 SARA AHMED, THE CULTURAL PoLitics oF EMoTION 193 (2004).

43 See ELIZABETH V. SPELMAN, FRUITS OF SORROW: FRAMING OUR ATTENTION TO
SUFFERING 7 (1997). See also Lauren Berlant, Introduction: Compassion (and Withhold-
ing) in Compassion: THE CULTURE AND PoLitics oF AN EmoTion 1 (Lauren Berlant ed.,
2004).

44 ZEMBYLAS, supra note 30, at 4.

45 Peter Margulies, Re-framing Empathy in Clinical Legal Education, 5 CLIN. L. REV.
605, 620-21 (1998-1999).

46 AHMED, supra note 42, at 22.

47 Ratna Kapur, The Tragedy of Victimization Rhetoric: Resurrecting the ‘Native’ Sub-
ject in International/Post-Colonial Feminist Legal Politics, 15 Harv. Hum. Rts. J. 1, 3
(2002).
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ticularly problematic, because it can perpetuate “regnant lawyering”48
and silencing of clients.*”

Related to sentimentalized, charitable responses to suffering is
what some writers refer to as the “appropriation” of suffering by non-
sufferers. Those who are suffering are understood as “carriers of ex-
periences from which others can benefit.”> This approach simultane-
ously reproduces the notion of subordinated groups as voiceless, and
dominant groups, observers of suffering, as capable of speaking for
and understanding the experiences of the subordinated. This theme is
echoed by feminist theorist bell hooks, who writes that dominant ob-
servers of suffering may appropriate stories of suffering in order to
maintain their status as the “colonizer[s], the speaking subject[s].”>!
In this way, dominant notions of empathy and compassion can involve
over-identification of the empathizer with the object of empathy, situ-
ating the empathizer as the authoritative observer, judge, and articula-
tor of suffering.

Dominant client-centered models of the lawyer-client relation-
ship tend to understand suffering and trauma as individualized, pri-
vate problems of clients unrelated to larger social and political
questions. As Sameer Ashar writes, the client-centered model can
completely remove the lawyer-client relationship from the socio-polit-
ical sphere and lead to the “chiseling of clients away from their politi-
cal and racial solidarities.”>> The dominant assumption that lawyers
can assess and address client suffering tends to view clients as arriving
at the lawyer-client relationship in a “state of defeat.”>® In other
words, clinicians and lawyers who ascribe to the client-centered model
risk replicating dominant notions of legal practice and professional
identity in the face of suffering. The client-centered model arguably

48 See GERALD LoPEz, REBELLIOUS LAWYERING: ONE CHICANO’s VIsioN OF Pro-
GRESSIVE Law PrAcTICE 24 (1992) (describing “regnant lawyers” as lawyers who empha-
size litigation over community-building, lack knowledge about how law impacts the lives of
subordinated people, and understand themselves as “preeminent problem-solvers in most
situations they find themselves trying to alter.”).
49 See Alfieri, supra note 17.
50 SPELMAN, supra note 43, at 1.
51 Bell hooks writes of the tendency of dominant groups to appropriate the suffering
and voice of subordinated groups:
Only tell me about your pain. I want to know your story. And then I will tell it back
to you in such a way that it has become mine, my own. Re-writing you, I write
myself anew. I am still author, authority. I am still the colonizer, the speaking sub-
ject, and you are now at the center of my talk.

BELL HOOKS, YEARNING: RACE, GENDER, AND CULTURAL PoLitics 152 (1990).

52 Sameer M. Ashar, Law Clinics and Collective Mobilization, 14 CLIN. L. REv. 355,
359 (2007-2008).

53 Michelle S. Jacobs, People from the Footnotes: The Missing Element in Client-Cen-
tered Counseling, 27 GoLDEN GATE U. L. REv. 345, 352 (1997).
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reproduces ideals of the lawyer as a competent and cool “expert,”
who is able to assess, read, and manage client suffering as a private
emotional experience, then cross over into the legal realm and solve
the client’s legal problems.

While compassionate responses to suffering are unquestionably
important, an uncritical embrace of these approaches risks focusing on
narrow and acontextual therapeutic responses to suffering. Even
more problematically, it may perpetuate rescue fantasies and notions
of clients as voiceless victims. What is missing, I would argue, is a
critical theory of suffering and a pedagogy that teaches clinic students
a practice of critical and contextual “witnessing” to suffering. This
pedagogy can provide a frame for thinking about justice and about
lawyering for social justice.

III. TowarD A CRriTicAL PEDAGOGY OF SUFFERING

In this section, I propose that clinical legal educators seek to de-
velop and articulate a “pedagogy of suffering” to address the encoun-
ter of their clinic students with the suffering of clients. In particular, I
propose that clinical legal educators seek in their classrooms and clin-
ics to open discussions about the ways in which suffering and the re-
sponses to suffering are directly related to questions of justice and
politics, rather than separate or detached from these questions. I
argue that this pedagogy needs to balance engaged critical and theo-
retical analysis of suffering with a politicized “critical emotional
praxis.”>* A pedagogy of suffering would invite students to bear criti-
cal witness to their encounter with suffering, to engage in a praxis of
critical listening, and to raise questions about how lawyers working in
poverty law contexts can shape their practice in response to suffering.

The phrase “pedagogy of suffering” has been used independently
by at least two authors, Arthur Frank and Rebecca Martusewicz.
Frank, a medical anthropologist, seeks to illuminate the narratives of
patients, with the goal of highlighting how traditional medical
pedagogy, characterized by an ethics of separation and distance, fails
to take into account the lived experiences of pain and suffering of
patients.>> For Frank, the pedagogy of suffering functions as an “anti-
dote to administrative systems that cannot take suffering into account
because they are abstracted from the needs of bodies.”>® Frank writes
that “when the body’s vulnerability and pain are in the foreground, a

54 ZEMBYLAS, supra note 30, at 1.

55 See ARTHUR W. FRANK, THE WOUNDED STORYTELLER: BoDY, ILLNESS, AND ETH-
1cs 147 (1995).

56 Id. at 146.
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new social ethic is required.”>?

Likewise, Rebecca Martusewicz, a pedagogical theorist, writes
that “[i]Jn all my teaching, what matters most to me is that students
begin to grapple with the complex and difficult problem of suffer-
ing.”>® For Martusewicz, a pedagogy of suffering seeks to teach stu-
dents to see that individual suffering is intimately connected with
structural injustices. Both Frank and Martusewicz view suffering as an
expression of structural and systemic injustices, and both encourage
educators to focus pedagogical attention upon the phenomenon of
human suffering.

Like Frank and Martusewicz, I argue that a pedagogy of suffering
requires an analysis of the ways in which suffering is an embodied
expression of larger systemic forces. In clinics, where students en-
counter expressions and stories of suffering face to face, I argue that
clinical law teachers can help students understand these connections
by cultivating practices of “critical witnessing” and “critical listening”
as part of a “critical emotional praxis.” This praxis would engage
emotional and affective responses to suffering and seek to link these
responses with larger questions about the role of lawyers in the face of
social suffering and social injustice.

A. Attention to Suffering: Critical Witnessing and Critical Listening

In her work on the politics of trauma, E. Ann Kaplan develops
the notion of “witnessing” in the context of the pervasive spectacles of
violence and suffering that permeate dominant media, especially its
saturation with images of war and violence.> In contrast to the domi-
nant practice of passive and uncritical viewing of spectacles of suffer-
ing, Kaplan calls instead for a practice of “witnessing,” which she sees
as a passionate and ethical response to images of suffering.®® In
Kaplan’s words, “‘[w]itnessing’ is the term I use for prompting an
ethical response that will perhaps transform the way someone views
the world, or thinks about justice.”®! She asserts that a frame of wit-
nessing not only intensifies “the desire to help an individual in front of
one . .. [but also] leads to a broader understanding of the meaning of
what has been done to victims, of the politics of trauma being
possible.”62

For Kaplan, critical witnessing may require in some cases a re-

57 Id.

58 REBECCA A. MARTUSEWICZ, SEEKING PASSAGE: POST-STRUCTURALISM,
PEDAGOGY, ETHICS 102 (2001).

59 KAPLAN, supra note 32, at 22 and 122-135.

60 Jd. at 123.

6l Id.

62 Id.
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fusal of direct identification with the specificity of suffering of the in-
dividual. In other words, as Kaplan writes, there may be a
requirement for a “deliberate distancing from the subject to enable
the interviewer to take in and respond to the traumatic situation.”%3
Kaplan suggests that an overwhelming emotional or caring response
to individual suffering can distract from the interviewer’s ability to
pay attention to the larger situation and context. This positioning of
distance, writes Kaplan, “opens the text out to larger social and politi-
cal meanings.”®*

Kaplan does not, however, dismiss the role of caring and empa-
thy. Rather, she suggests that the emotional response must be held in
balance with a critical response to suffering, and in fact suggests that
the empathetic response be understood as a resource for political
analysis. She writes: “‘[w]itnessing’ involves not just empathy and
motivation to help, but understanding the structure of injustice — that
an injustice has taken place — rather than focusing on a specific
case.”6>

Feminist theorist Kelly Oliver’s work on witnessing echoes the
themes elucidated by Kaplan. Oliver urges witnesses of suffering to
learn how to, as she puts it, bear “witness to what cannot be seen.”¢¢
Oliver, like Kaplan, is referring to the importance of developing a
frame of analysis that places individual suffering and trauma into a
larger political context. Thus, the notion of witnessing developed by
Oliver is one that requires a process of learning how “[a]ttention to
social context addresses the ways in which an individual is constituted
by and within his or her circumstances.”®”

Oliver’s conception of witnessing also requires the witness to
learn how to become a critical witness to herself and to be acutely
aware of her responses to what she is witnessing.®® Oliver writes that
in order to “bear witness,” we as witnesses “must reconceive of our-
selves.”®® This ability to “bear witness to oneself,” Oliver argues, re-
quires an awareness that our own sense of self and subjectivity is
created “by virtue of our dialogic relationships with others.””® Such a

63 Id. at 125.

64 Jd.

65 Id. at 23.

66 KELLY OLIVER, WOMEN As WEAPONs OF WAR: IRAQ, SEX, AND THE MEDIA 103
(2007).

67 Id.

68 Id. at 105. See also Dori Laub, Bearing Witness or the Vicissitudes of Listening, in
TESTIMONY: CRISES OF WITNESSING IN LITERATURE 58 (Susan Felman & Dori Laub, eds.,
1992) (observing that the listener “has to be at the same time a witness to the trauma
witness and a witness to himself.”).

69 KeLLy OLIVER, WITNESSING: BEYOND RECOGNITION 18 (2001).

70 Id.
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self-critical practice of witness, she writes, can counter the “objecti-
fying gaze” that can otherwise accompany the witnessing of suffer-
ing.”! For Oliver, then, it is important to engage in an ongoing
practice of “witnessing to the process of witnessing itself”72 which in-
volves “witnessing as perpetual questioning.””3

Oliver’s description of witnessing depicts it as an ongoing process
of critical analysis that contextualizes and makes sense of what and
how we see. This practice of witnessing requires “vigilant attention,”
and a commitment to moving beyond what we see to what is:

beyond recognition: the subjectivity and agency, along with the so-

cial and political context or subject positions, of the “objects” of our

gaze, and our own desires and fears, both conscious and uncon-

scious, that motivate our actions in relation to others.”4

Clinical legal educators can draw on Kaplan’s and Oliver’s work
as a foundation for exploring how students might approach en-
counters with social suffering in clinical law environments. First, the
notion of critical witnessing can be used as a reminder to students
that, in many cases, it is helpful for them to step back from the close
encounter with their clients to think carefully and critically about the
larger context in which their clients’ suffering has arisen, and to try to
“see” the bigger picture that is, in Oliver’s phrase, “beyond recogni-
tion.””> The rich literature on social suffering, referenced in more de-
tail below, is a helpful resource for this analysis. As I will argue, this
contextual analysis of suffering can illuminate the ways in which suf-
fering is an embodied expression of larger systemic injustice. This
contextual analysis can in turn be used by lawyers and clients as a
resource for understanding and strategizing about the legal problem at
hand.

Second, clinical legal educators can draw on Oliver’s notion of
“witnessing to oneself” to urge students to engage in a critical self-
interrogation of their responses to, and assumptions about, their cli-
ents and of the ways in which their encounter with suffering shapes
their sense of professional identity, privilege, and power. In particu-
lar, this practice of “witnessing to oneself” would encourage clinical
students to critically question and analyze their responses to suffering,
to understand these responses as politically relevant, and to appreci-
ate how they are constitutive of their professional practice and iden-

71 Id. at 19.

72 OLIVER, supra note 66, at 105.

73 Id. See also Laub, supra note 68, at 58 (asserting that listeners to the narratives told
by those who have suffered traumatic events must recognize that they themselves are a
“battleground for forces raging . . . to which [they] must pay attention.”).

74 OLIVER, supra note 66, at 106.

75 Id.
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tity. A critical analysis of suffering, in which students engage in the
kind of “witnessing to themselves” described by Oliver, would require
them to inquire into the ways that the social production and distribu-
tion of suffering means that some people are “much better insured
against suffering” than others.”¢ This type of analysis can lead to dis-
cussions about the relative privilege of law students and lawyers in
comparison to their clients, related questions of the accessibility of the
legal system to clients, and whether or not access to the legal system
could truly provide “justice” to a clinic client.”? As Gada Mahrouse
writes about her experience working with students involved in social
justice initiatives in the global south, it is vital to “caution [them] to be
vigilant about what injustices their participation may inadvertently re-
inforce.””® She further writes that:

[ilndeed, instead of showing students all that can be achieved
through social justice efforts, I contend that it is better to show them
how real change fails to take place as a result of certain initiatives.
This is not to discourage them, but to help them see with some can-
dour just how hollow many claims to social justice can be.”®

Students should also be encouraged to develop practices of “criti-
cal listening” to the traumatic narratives of clients in clinical settings.
This practice requires patience and humility, virtues that are not gen-
erally honed in law practice. As Lucie White has written, “[t]he law-
yer might feel it a waste of resources to immerse herself in the endless,
chaotic stories of suffering that individuals might want to tell.”8 The
practice of critical listening in the face of suffering is often a painstak-
ing one, where students must be encouraged to recognize that, as
Elaine Scarry has said, suffering is at one level fundamentally un-
shareable, and can be experienced as the “unmaking of the world” for
those who are suffering.! The recognition that suffering is, in many
respects, incapable of being “represented” fully through language is a
reminder to students that they cannot and should not leap to conclu-
sions, or make quick judgments, about their clients’ experiences or

76 SPELMAN, supra note 43, at 8.

77 See Nancy Cook, Looking for Justice on a Two-Way Street, 20 Wasn. UJ.L. & Por-
1cy 169, 170 (2006).

78 Gada Mahrouse, Questioning Efforts that Seek to ‘Do Good’: Insights from Transna-
tional Solidarity Activism and Socially Responsible Tourism, in STATES OF RACE: CRITICAL
Race Feminism FOrR THE 21sT CENTURY 169, 183 (Sharene Razack, Malinda Smith, &
Sunera Thobani, eds., 2010).

7 Id.

80 Lucie E. White, Mobilization on the Margins of the Lawsuit: Making Space for Cli-
ents to Speak, 16 N.Y.U. Rev. L. & Soc. CHANGE 535, 545 (1987-1988).

81 ELAINE SCARRY, THE BoDY IN PAIN: THE MAKING AND UNMAKING OF THE WORLD
23 (1985).
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identities.?? Students might be encouraged, instead, to practice listen-
ing in ways that allow them, as psychiatrist Dori Laub writes, simply
to “hear the silence.”s3

A practice of critical listening in clinical law contexts recognizes
that law students should seek to listen to their clients’ narratives of
suffering, and that this stance of listening might involve listening be-
yond the words and into the silence of their clients’ stories and exper-
iences. This practice requires overcoming the impatience to get to the
“facts” or the “legal issue” that so often characterizes legal practice,
and recognizing that the act of telling a traumatic story may in some
cases be a process of “remaking” the world for the teller.8* While the
time constraints of clinical work can militate against this kind of pa-
tient and attentive practice, I would argue that the act of inquiring
deeply into the client’s narrative of suffering, and also his or her per-
spective on the meaning and context of this narrative, can provide for
the client an opportunity to “reconstitute the world.” In the end, a
pedagogy that encourages students to understand encounters with
their clients and the narratives of their clients as defying their full un-
derstanding, yet requiring a stance of critical listening and witnessing,
can be a powerful challenge to dominant messages about the techno-
cratic expertise of lawyers.

B.  Beyond Empathy: Critical Emotional Praxis

I have argued that a critical pedagogy of suffering would en-
courage students to approach encounters with clients’ expressions and
stories of suffering with a stance of critical witnessing and listening.
This stance would foster a “critical emotional praxis,”®> which encour-
ages clinic students to understand their emotional responses to stories
and expressions of suffering as directly related to questions of justice
and legal practice in poverty law contexts. For Zembylas, a critical
emotional praxis entails understanding emotions as “practices,” em-
phasizing the “connection between inner feelings and their external
manifestation through action.”®® This view, he writes, holds that

82 See Michalinos Zembylas, Bearing Witness to the Ethics and Politics of Suffering:
J.M. Coetzee’s Disgrace, Inconsolable Mourning, and the Task of Educators, 28 STUD.
PaiLos. Epuc. 223, 230 (2009).

83 Laub, supra note 68, at 58 (stating that the listener must learn to “listen to and hear
the silence, speaking mutely both in silence and in speech, both from behind and from
within the speech. He or she must recognize, acknowledge, and address that silence, even
if this simply means respect — and knowing how to wait.”).

84 See generally SCARRY, supra note 81. See also Davip P. MoRrRris, ILLNEss AND CUL-
TURE IN THE POSTMODERN AGE 196 (1998).

85 See supra note 54 and accompanying text.

86 Michalinos Zembylas, Trauma, Justice and the Politics of Emotion: The Violence of
Sentimentality in Education, 29 Discoursg: STup. CULTURAL Potitics Epuc. 3 (2008).
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“emotions are . . . performances that produce action within the con-
text of particular social and political arrangements.”” Stated differ-
ently, a pedagogy that encourages critical emotional praxis would
encourage students to see emotions and affect as politically and in-
deed legally relevant, and as a resource for further reflection and
action.

In his writings on what he calls the “politics of trauma” in educa-
tion, Zembylas considers the ways in which representations of trau-
matic events in educational contexts may affect students.®® Like
Kaplan and Oliver, Zembylas is critical of the tendency of students to
respond to traumatic images or narratives with numbness or, alter-
nately, with overly sentimental or emotional responses. In both cases,
suffering is viewed as a private matter, unrelated to larger questions of
social justice.

For Zembylas, it is important for educators to create pedagogical
spaces where students and teachers can critically examine their emo-
tional and affective responses to such traumatic images and events,
where “those affective investments can be challenged.”®® He writes
that critical educators must seek to challenge the “strong grip” of sen-
timental or desensitized responses to suffering, and instead seek to
develop pedagogies that “acknowledge the discomfort caused by
trauma narratives and transform such feelings into energy for praxis
and transformation.” He argues that emotion ought to be politicized
in educational contexts as a means of addressing questions of other-
ness, difference, and power.”!

A pedagogy of critical emotional praxis in clinical legal education
would seek to politicize the emotional or affective responses of stu-
dents to the suffering of their clients and to examine how these re-
sponses might be relevant to other inquiries related to clinical law
practice. This entails a deliberate and sustained attention to these
emotional and affective responses in clinical law classrooms and su-
pervisory interactions. Clinical law teachers can encourage students
to describe and analyze their often conflicting emotional responses to
the traumatic or difficult stories that some of their clients share with
them. Teachers can ask students to interrogate what their responses
might say about their professional identities and conceptions of their
role in the face of suffering, as well as what responses would be most
conducive to the social justice aims of a poverty law practice.

87 Id.

88 ZEMBYLAS, supra note 30, at 15.
89 Id.

90 Id. at 32.

91 Id. at 16.
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Students who might feel that they are emotionally exhausted or
“burned out” because of their empathetic responses to clients can be
urged to critically examine the ways in which empathy, although im-
portant, can also function to focus attention on individual emotions,
and to magnify the individual lawyer-client relationship at the expense
of larger systemic forces that produce suffering. Students can also be
encouraged to reflect on how a focus on their own emotional burnout
or pain as a result of the encounter may obscure and neutralize the
power differences between themselves and their clients. Similarly,
students who feel numb or conflicted about their responses to the nar-
ratives of suffering of their clients can be engaged in examining how
the suppression of emotional responses can maintain dominant ideas
about the irrationality of emotional responses in legal practice, and
how these ideas similarly reproduce dominant notions of the proper
sphere of legal practice and professional identity. Indeed, as Zemby-
las and others point out, if emotions are indeed political, then their
suppression is an ideological move.?

A clinical law pedagogy that embraces and encourages critical
emotional praxis subverts dominant norms of coolness, rationality,
and neutrality in legal education,”® and disrupts dominant ideas of
emotions as being separate and irrelevant to legal practice. Bringing
a discussion of emotional responses into the classroom, and subjecting
emotional responses to critical analysis rather than simply treating
emotions as apolitical and unrelated to other subjects of discussion,
challenge notions that lawyers must possess dispassionate boundaries
in the face of emotions and suffering. This approach, however, does
not encourage students to fall into a swamp of sentimental emotional
responses to the suffering of clients, but instead encourages a careful
and critical analysis of these kinds of responses.

A pedagogy of critical emotional praxis thus encourages students
to understand emotional responses to their clients as potential re-
sources for analysis and fuel for passionate responses to suffering, but
always subject to a critical analysis and a search for underlying as-
sumptions. By critically interrogating emotional responses, clinical
law teachers can help students to politicize their emotions and use
them as tools or modes of analysis.”* Thus, this pedagogy suggests

92 Id. at 120. See also SPELMAN, supra note 43, at 88 (noting that “our emotional lives
are often highly politicized.”).

93 See PuiLip C. Kissam, THE DiscIPLINE OF Law ScHooLs: THE MAKING OF Mob-
ERN LawyEers 96, 97 (2003) (noting the “relentless rationality” of law school casebooks,
classroom discussions, and most legal scholarship and the pervasiveness throughout law
schools of an emotional style that he terms “coolness,” which is characterized by caution,
muted emotions, and “impersonal” or “strategic” friendliness).

94 See ZEMBYLAS, supra note 30, at 131.
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that emotional responses can be a resource for political action and a
politicized understanding of legal practice. =~As Ahmed writes, the
“call of . . . pain . . . is a call for action, and a demand for collective
politics.”>

C. Painful Injustices: The Political and Legal Contexts of
Suffering and Trauma

In Part II, I argued that there is a risk that encounters between
law students and clients who express pain or suffering may reproduce
for students dominant notions about lawyers as rescuers and clients as
victims, as well as dominant notions about suffering as a private and
apolitical experience of clients. I have argued that a critical pedagogy
of human suffering and trauma requires political and contextual un-
derstanding of suffering itself, which can engage students in the moral,
ethical, and political contexts for suffering and trauma. This pedagogy
urges students to approach suffering with “not just empathy and moti-
vation to help, but the responsibility to recognize others through an
awareness of injustice in the world.”®® A critical clinical pedagogy of
suffering, then, must seek to encourage students to identify dominant
assumptions about suffering and responses to suffering, and to draw
on contextual and critical theories of suffering.

An analysis of suffering requires historical and political under-
standing. For example, in the case of suffering expressed by Aborigi-
nal clients who are survivors of horrific acts of physical, sexual, and
cultural violence at residential schools,”” an analysis of colonial history
in Canada is required to contextualize the individual suffering of a
survivor. As Adelson writes, this type of analysis leads to an ability to
locate suffering as the “embodied expression of damaging and often
long-term and systemic asymmetrical social and political relations.””8
Ahmed provides another way of framing this understanding of resi-
dential school experience, writing that the damage to the bodies of
residential school survivors in Australia did simultaneous damage to
the metaphorical “skin” of the Aboriginal community. In this way,
colonial “violence was not simply inflicted upon the body of the indi-
vidual who was taken away, but also on the body of the indigenous
community, which was ‘torn apart.””®°

95 AHMED, supra note 42, at 39.

96 OLIVER, supra note 69, at 166.

97 See supra note 10 and accompanying text.

98 Naomi Adelson, Toward a Recuperation of Souls and Bodies: Community Healing
and the Complex Interplay of Faith and History, in HEALING TRADITIONS: THE MENTAL
HeALTH OF ABORIGINAL PEOPLES IN CANADA 272, 273 (Laurence J. Kimayer & Gail
Guthrie Valaskakis, eds., 2009).

99 AHMED, supra note 42, at 34.
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In other cases, the history and context of suffering and harm ex-
perienced and expressed by an individual client might be more subtle,
related to what Veena Das and Arthur Kleinman call the “slow ero-
sion of community through the soft knife of policies that severely dis-
rupt the life worlds of people.”’% An inquiry that is “historically
deep”1°! and “geographically broad”1%?2 may reveal the source of the
“soft knife” that has shaped the suffering experienced by an individual
client. In many cases, an analysis of current political and economic
forces, including the current climate of neo-liberal globalization, per-
petual economic crisis, and precipitous dismantling of public institu-
tions provides insight into how individual clients come to their
embodied experiences of suffering.'%®> Students can be urged to ana-
lyze how current legal systems function to maintain and reproduce
these conditions, and therefore how law can be implicated in the pro-
duction and distribution of suffering. They can be asked to examine
and challenge dominant assumptions that the lives of many poor peo-
ple are somehow superfluous.104

Clinical law students can also be encouraged to analyze the ways
in which law actively produces and distributes human suffering. As
Jeanne Gaakeer has written, suffering is at the heart of law and legal
institutions. As Gaakeer observed:

[s]uffering in the broadest sense of that word remains law’s core busi-

ness . . . suffering, albeit in different forms for different people, is

inextricably bound to law in its modern institutional guise. . . . The
initial impetus to law in action is always someone’s feeling, be it

rightly or wrongly, that he or she suffers by what another person did

or failed to do.1%>
Similarly, Austin Sarat draws attention to the fact that “[bJodies are
everywhere in law,”1% noting that aspects of human suffering, includ-
ing police brutality, abortion, and euthanasia, are key focal points in
law despite dominant techno-rational discourses. As Martha Nuss-
baum points out, our need for law itself is founded upon our

100 Veena Das & Arthur Kleinman, Introduction, in REMAKING A WORLD, supra note
40, at 1, 1.

101 FARMER, supra note 29, at 158.

102 I4.

103 See Ashar, supra note 52, at 360 (urging clinical teachers to take current political
context into consideration in their teaching).

104 See JubprTH BUTLER, PRECARIOUS LIFE: THE POWERS OF MOURNING AND VIO-
LENCE 20 (2004) (describing “precarious lives” as lives that are not “counted as human” in
dominant consciousness).

105 Jeanne Gaakeer, The Legal Hermeneutics of Suffering, 3 Law aND Human. 123, 128
(2009) (emphasis added).

106 Austin Sarat, Introduction: On Pain and Death as Facts of Legal Life, in PAIN,
DEeaTH, AND THE Law 1, 5 (Austin Sarat ed., 2001).
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“vulnerab[ility] to harm and damage.”107

In an influential essay entitled Violence and the Word, legal theo-
rist Robert Cover urged lawyers to be attentive to the ways in which
legal institutions actually produce and sanction suffering and pain in
stark material ways. Cover wrote that “[lJegal interpretation takes
place in a field of pain and death. . . . A judge articulates her under-
standing of a text, and as a result, somebody loses his freedom, his
property, his children, even his life.”® Cover described the ways in
which the “Word,” or the written or spoken decision of judges, is
filtered down through the hierarchical structure of the legal system (to
police, jailers, and so on) and transforms into material and often pain-
ful consequences for the subjects of law.1?® Cover thereby draws at-
tention to the specific ways in which legal interpretation and legal
discourse actually produce, routinize, and distribute suffering.''® Sim-
ilarly, Richard Devlin shows how law often functions to normalize,
sanitize, and domesticate violence, playing a role in maintaining une-
qual and hegemonic power structures.!!!

What insights about legal practice and social justice might be
gained from this kind of analysis of social suffering? First, this kind
of analysis shows that embodied experiences of suffering can be pro-
duced by larger legal, political, and social forces. More importantly, if
suffering is produced by larger social and political forces, then this
approach suggests that the proper response to suffering should also
include a social and political response.''? This approach also suggests
that lawyers can respond to social suffering by learning more about
the context of the community in which the suffering arises, which in
turn requires a commitment to move beyond the “compressed” space
of the legal clinic and into the community, and towards a commitment
to addressing the systemic political and legal forces that have created
the experiences and legal problems of individual clients.''3 Of course,

107 MarTHA C. NussBauM, HIDING FROM HUMANITY: DisGUST, SHAME, AND THE Law
6 (2004).

108 Robert M. Cover, Violence and the Word, 95 YaLe L.J. 1601, 1601 (1985-1986).

109 Id. at 1619.

110 Jd. at 1609 (describing the legal system as a “pyramid of violence,” that acts to “re-
strain, hurt, render helpless, even kill the prisoner.”).

11 Richard F. Devlin, Nomos and Thanatos (Part A). The Killing Fields: Modern Law
and Legal Theory, 12 DAL. LJ. 298, 339-43 (1989-1990). See also RoBIN WEsT, CARING
FOR JUSTICE 96-97 (1997) (observing that often the harms suffered by certain groups, i.e.
women, are not registered by law).

112 See Adelson, supra note 40, at 97 (stating that “if social suffering derives from a
colonial and postcolonial history of disenfranchisement and attempts to eradicate a cul-
tural history, then the proper response to that suffering must include the reconstitution and
reaffirmation of social identity.”).

113 See Muneer 1. Ahmad, Interpreting Communities: Lawyering Across Language Dif-
ference, 54 UCLA L. Rev. 999, 1078 (2006-2007).
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as advocated by “community lawyering” writers such as Nancy Cook,
an approach like this should be tempered by an acute awareness of
the limits of lawyers, who are usually “outsiders” to the community, to
bring about any change without community collaboration.’’* There-
fore, lawyers should seek to collaborate with communities themselves,
and understand how communities define the solutions to social suffer-
ing. This approach may entail involvement by law students in com-
munity-based campaigns, law reform initiatives, and other activities as
a critical response to individual encounters with social suffering.

This pedagogy does not deny the importance of the individual
relationships between clinical students and their clients, and the emo-
tional and affective dimensions of these relationships. Indeed,
through practices of critical witnessing, listening, and critical emo-
tional praxis, students may come to identify the political nature of in-
dividual responses to clients. Students may uncover the ways in
which dominant approaches to professional identity and legal practice
reproduce particular views about how lawyers ought to respond to cli-
ents, and to question whether these approaches to social suffering
challenge or transform the conditions that produce suffering in the
first place. In other words, students can be encouraged to identify the
ways in which individual “feelings” and emotions (their own and their
clients’) are politically significant, related to understandings about le-
gal practice, and serve to either maintain or challenge dominant
norms.

In addition, students can be encouraged to understand that “prac-
tical moments” within lawyer-client relationships can challenge domi-
nant tropes that render the lives of poor people “superfluous,” and
assume what Corey Shdaimah calls “social justice ramifications.”!!>
Students can be challenged to balance and connect their individual,
practical, day-to-day responses to their clients with a larger political
analysis about social suffering. Students can be invited to seek re-
sponses to individual suffering of clients that do not depoliticize the
claims of clients.'’®  Practices of critical witnessing and listening
would help students to develop a contextual understanding of the cli-
ent’s particular history and story, underscoring the point made by Les-
lie Espinoza that “legal interaction should incorporate cultural and
sociopolitical exploration.”!!” By linking social suffering to questions

114 See generally Cook, supra note 77.

115 Corey S. SHDAIMAH, NEGOTIATING JUSTICE: PROGRESSIVE LAWYERING, Low-IN-
coME CLIENTS, AND THE QUEST FOR SociaL CHANGE 141 (2009).

116 J4

117 Leslie G. Espinoza, Legal Narratives, Therapeutic Narratives: The Invisibility and
Omnipresence of Race and Gender, 95 MicH. L. ReEv. 901, 908-09 (1996-1997).
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of justice and social justice, this approach may help law students to
understand and act upon the profoundly political dimensions of pov-
erty lawyering, whether in clinics or elsewhere.

CONCLUSION

It is important for clinical law teachers to be prepared, during
class discussions, case rounds, or routine supervisory interactions with
students, to critically interrogate dominant discourse about suffering,
and to urge students to ask questions about the proper terrain of legal
practice. This may require clinicians to push students into examining
their own emotional responses, and to help them to develop a critical
vocabulary for understanding and contextualizing these experiences.
A critical pedagogy of suffering would entail a deliberate challenge to
the tendency to suppress or divert emotional responses within the
clinical classroom, and to encourage students to understand their own
sadness or distress about their clients’ stories as resources for thinking
about larger questions of justice and injustice in society. Assigning
critical and reflective journals, and exposing students to the multidis-
ciplinary literature about social suffering, might be good places to
start.

I have argued that there is a need in clinical pedagogy for a
deeper theoretical analysis of the encounter with human and social
suffering that inevitably occurs in poverty law contexts, one that seeks
to inquire whether the encounter with suffering can teach students
about larger questions of legal practice in the face of deep social injus-
tice. I argue that a pedagogy of suffering would seek to show that
suffering, lawyers’ readings of suffering, and legal practice in response
to suffering, are profoundly political and deeply related to questions
about law and legal practice. =~ Ahmed has discussed the importance
of bringing “pain into politics,” which, she writes, would entail a com-
mitment to showing how past injustices manifest in the “very wounds
that remain open in the present.”!'® So too would the use in legal
clinics of a critical pedagogy of suffering bring “pain into lawyering,”
and into clinical law classrooms, and develop understanding of how
various responses to the suffering of individual clients can be an im-
portant aspect of lawyering for social justice.

118 AHMED, supra note 42, at 33.



