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I.  PROPERTY CONCEPTS/THEORY
Relativity: Property is a relative concept
General Rules:

· Original possessiom/first in time (sometimes this is clear, sometimes it is an open issue) gives a strongly presumptive entitlement

· Property refers to relationships among people with respect to things rather than the relationship between people and things

· Two questions to ask:

· Is there an entitlement?

· If so, what is the remedy?

· Think about the entitlement issue and the remedy issue as significantly intertwined – by doing this, the Court can have even greater precision (e.g. recognizing an entitlement and using a liability rule as in INS to attain a more creative solution)

· Approach remedy in three ways:

· Best negotiated solution

· What the Court may be thinking

· What the parties should do given the Court’s judgment

Definitions:

· Market-inalienable – sales are prohibited but gifts are allowed (e.g. a sportsman who has killed game pursuant to a license)

· Market-alienable – gifts are prohibited but sales are allowed (e.g. a person contemplating bankruptcy)

· Inalienable – neither sales nor gifts are allowed (e.g. a prescription drug in the hands of the person for whom it was prescribed)

· Property rule – allows that a property interest cannot be taken from its owner without the owner’s consent (transfers are voluntary) (property rules tend to be how courts support personality theory interests and subjective views of property)

· Liability rule – allows that a property interest can be taken without the owner’s consent but only upon payment of damages (transfers are forced)

· Fee simple absolute – best possible title to property

· Servitude – class of agreements that create interest in land, binding and benefiting not only the parties to the agreement but also their successors

· Easement – right to use land but not to own it

· Real covenant – a promise respecting the use of land that runs with the land at law
Which is the appropriate institution to balance these considerations/make property rules?
· The Court

· Better adapted to the particularities of a given situation than are ex ante legislative rules

· Public choice view – judges are less subject to political pressures of special interests than are legislators

· The Legislature

· Courts are more limited in the remedies they can choose

· Courts lack the democratic imprimatur of the legislature

· Legislative rules are more easily bounded and less likely than common law rules to be expanded into a broader variety of situations than intended

· Legislature can act ex ante rather than necessarily waiting until ex post to act

· Legislature is more likely to consider wider set of interests than a Court that is more likely to consider only the interests of the litigating parties

· Legislative law may be more accessible to citizens and therefore more likely to shape behavior
A. FIRST POSSESSION
1. Acquisition by Capture
Analysis:

What (in terms of effort/labor) can establish occupancy and possession?

· Pursuit alone not enough; pursuit plus something else (e.g. capture) sufficient (Pierson)
· Adherence to well-known, existing custom of industry where insufficient clarity to produce consistent, fair result through rule of capture (Ghen)

· Ownership of private property gives entitlement to take living things on it (Keeble)
What alternatives exist to a strict winner-takes-all approach to capture?
· Salvage – allows assisting parties to receive some compensation, giving them motive to continue assisting (Ghen)
How should one approach a capture problem?
· What effort did the claimant expend to assert occupancy and possession?

· What does custom say?

· Was the capture made on public land?

· What public policy interests are at stake and what behavior do we want to encourage?  How do we want to balance the common good with individual property rights?
· What rule would create the most certainty?

· What decision would be the most fair/equitable?

· What alternatives exist outside of the law to remedy the situation?  What other information might help?
Policy:

What policy considerations shape the rule of capture?
· Certainty (predictability/clarity) (note the disadvantage here of inflexibility and potential arbitrariness) (Pierson)
· Preserving peace (reducing future disputes) (Pierson)
· Incentives to harvest/assist, not to free-ride (e.g. to kill foxes, to salvage) (Ghen)
· Custom and precedent (do not want to interfere with this where possible; note the importance of consent to the custom in weighing this) (Ghen)
· Efficiency/maximization of resources to society (Pierson) (Keeble, desiring to encourage competition in a fashion that is wealth-maximizing) (Demsetz, internalizing externalities)
· Optimal distribution of resources through society

· Competitive interference vs. disruptive interference (Pierson, cf. Keeble)

What problems (i.e. externalities) might the rule of capture lead to?
· Overconsumption (e.g. with oil, gas, ground water) (efficiency concern)
· Overinvestment in capture technology (efficiency concern)

· Concentration of wealth
Where might the rule of capture be relevant today?

· Internet domain names (e.g. Volkswagen v. VWI)
· Radio waves

· Fisheries
How do we explain the theory of property ownership?
· Establishing property entitlement is important in developing a notion of “personhood” or individuality that is invested in property (Radin)
· Organizational ordering theory – it developed to entrench power relationships and protect those already in power; minimizes conflict (Demsetz)
· To handle situations with externalities and high transaction costs (Demsetz)

· “Efficiency analysis” – to encourage trading/exchange to increase the overall wealth in society (not concerned with distributional inequalities) (e.g. Keeble)
· Protection of liberty

· Productivity theory – encourages investment and therefore productivity (Demsetz)
2. Acquisition by Discovery
Rule of Discovery: Discovery gives one an absolute right to property (excepting privately-held property) (note that this is a first in time rule) (Johnson)
Rule of Conquest: An antiquated norm of int’l law through which a conquering sovereign replaces a conquered sovereign (note that the original property interest remains unimpaired)
Analysis:
What is the distinction between discovery and conquest? (Johnson)
· Discovery – the finding of previously unseen land; taking possession of such land gives rise to “an inchoate title” that must be perfected by settling in and making occupation
· Conquest – taking possession of land by force, followed by formal annexation of territory by conqueror
How should one approach a discovery/conquest problem?
· Who was first in time?

· Were the original inhabitants utilizing the land (labor theory argument)?

· Were the original inhabitants compensated if their property was taken?

· Was there a reliance interest on the land?  Was this reliance legitimate?
· Did the original inhabitants assert a clear signal of ownership (notice) (Rose)?
Policy:

How can one justify the rules of discovery/conquest as applied? (Johnson)
· “Might makes right”

· European tradition

· The justification/cultivation of land puts it into better use (labor theory)
3. Acquisition by Creation
Conflict: Competing policy interests: fostering competition vs. fostering innovation
Analysis:

What property rights does the act of creation give to the creator of property?
· The right to control who uses the property and to be free from anti-competitive interference (INS)
· The right to merely a window of exclusivity/competitive advantage (Cheney Brothers)
What alternatives exist to a strict rule of creation?
· Liability rule – to allow non-creators to use the property but force them to compensate
Policy:

What policy considerations shape the rule of creation?
· Desire to protect creator’s investment of time and money (INS)
· Desire to stifle unfair competition (INS); allow at least a window of competitive advantage (Cheney Brothers)
· Desire not to stifle competition in general; limiting copying may unnecessarily do this (Cheney Brothers)

· Which is the appropriate institution to balance these considerations?

4. Property in One’s Person
Conversion: A tort that “protects against interference with possessory and ownership interests in personal property”; requires demonstration of an interference with ownership or right of possession (Moore)
Analysis:

Does a person have ownership or right of possession to cells extracted from his body?
· No, where he is no longer in possession of the cells and they have had significant value added to them, but he is protected from unwanted use of cells by disclosure obligations (Moore) (note this decision may be undesirable for taking an “absolute” view of property rather than thinking of property as a series of relative rights)
What alternatives exist to this absolute view of refusing a conversion of property?
· Find the property to belong to the person it was extracted from and subsequently address the issue of alienability (i.e. grant ownership but restrict alienability)

· Liability rule (this approach is littered with problems, see below)
Policy:

What policy considerations advise against extending conversion to property in one’s person?
· Desire not to deter the socially useful activities of medical researchers with the threat of limitless tort liability

· This decision may be more appropriately made by a legislature

· Other means exist to protect patients’ rights (e.g. enforcing the physicians’ disclosure obligations)
· Morality –enforcing property interest in body tissues could have negative impact on human dignity, lead to competitive bidding for such materials

What policy considerations favor extending conversion to property in one’s person?
· Desire to protect a patient’s right to make autonomous medicate decisions
· Respect for the human body as physical expression of unique human persona
· Desire to protect those who may not be exploited (e.g. Moore) as a result of inequality in bargaining position

· Prevention of unjust enrichment for doctors

· Enforcing disclosure obligations is insufficient to protect patient’s interests (may be difficult to prove causality; does not give patient right to share in profits, only to refuse consent; does not encompass those outside of the strict physician-patient relationship)
Why might a liability rule be poorly suited to deal with property from one’s body?
· Determining the value to compensate is difficult (value to the person it was extracted from vs. the value to society?)

· If we consider society’s value, what is “fair market value”?

· Asymmetry exists where person taking the property can make an informed economic decision if he wants to do the transfer that person having it taken does not have
B. SUBSEQUENT POSSESSION

1. Acquisition by Find

Relevance: This set of cases gives a framework for how one should approach issues of entitlement and what clinical processes should be brought to bear on these issues.
Analysis:
To what property rights is the finder of an object entitled?
· “Finders Keepers” – No ownership rights, but rights enabling a lawful finder to keep the object against all but the rightful owner (Armory, note this rule is incomplete because it fails to clearly specify relationship between finder and subsequent finder)

Who is entitled to property that is found on another’s private property?
· Foundational cases:

· Bridges – finder is entitled to property against all but true owner (including against the property owner)

· South Staffordshire – finder is only entitled to property if it was (1) left unintentionally in a public shop; (2) the shop owner was unaware of the dropping or chose not to exercise control over it; otherwise, “possession of land carries with it… possession of everything attached to or under that land”

· Elwes – owner of land automatically becomes the possessor of property found on that land
· Hannah – The finder of property on another’s land has possession against the land owner of property on surface of or unattached to land where the land owner never had possession of the property
· McAvoy – Three way distinction depending on if property was lost/mislaid/abandoned:
· Lost property belongs to the finder against everyone but true owner;

· Mislaid property is to be held by land owner until true owner lays claim;

· Abandoned property belongs to the first person to find it
What alternatives exist to this absolute rule of find?
· Lost property automatically escheats to the state with possible payment of finder’s fees (property easier for true owner to find, but may discourage honesty)
Policy:

Who should prevail between a first and subsequent finder?
· First finder – puts the smallest “gap” between the property and the true owner; gives incentive to the first finder to use the property instead of fearing its loss (efficiency); encourages stability
· Subsequent finder – might accelerate return of property to the original owner; desirable if first finder was a thief (honest considerations)
What policy considerations shape the rule of find?
· Desire to return the property to its true owner

· Desire for a fair result among various claimants

· Clearly understandable rule is desirable

· Efficiency – property should be used in the most productive way
· Minimization of theft/fraud

· Encouraging commerce (don’t want purchasers worrying over whether property was stolen)
2. Adverse Possession
Rule: The remedy for adverse possession is a property rule entitlement to the true owner to eject the adverse possessor up until the statute of limitations runs, at which point the adverse possessor gets a property rule entitlement.
Color of Title: Situation in which person believes they own property but actually does not
Notice: Many of the requirements for adverse actually boil down to the issue of proper notice.
Disability: If the owner has a disability at the time adverse possession begins, the statute of limitations does not run until the disability ends
Tacking: Adverse possession can be accomplished by more than one party provided that they are in privity with one another and the possession is continuous.
Analysis:
What requirements exist to stake a claim by adverse possession in different jurisdictions?
· Actual occupation (Van Valkenburgh, requiring a showing that premises are “protected by a substantial enclosure” or “usually cultivated or improved”)

· Under an adverse claim of title (Van Valkenburgh)
· Open and notorious possession (Mannillo, accidental encroachment of steps on property found not to constitute “open and notorious possession” because “no presumption of knowledge arises from a minor encroachment… unless true owner has actual knowledge”)
· Exclusive

· Continuous

What is the proper significance of the possessor’s state of mind?
· Irrelevant (English rule)
· Good-faith claim (color of title) – “I thought I owned it” (some U.S. jurisdictions require color of title to make adverse possession claims; others do not) (Mannillo, entry under mistake found insufficient to constitute adverse possession, justified because possessor’s state of mind is irrelevant to true owner’s action not to eject)
· Aggressive/intentional trespasser - “I thought I didn’t own it but intended to make it mine” (Classic rule)
What special/different features apply to the adverse possession of chattels?
· Discovery rule – “a cause of action will not accrue until the injured party discovers, or by exercise of reasonable diligence and intelligence should have discovered, facts which form the basis of a cause of action” (O’Keeffe) (note this results in burden of proof shifting from possessor to original owner to demonstrate that she has acted with due diligence in pursuing the property; allows thief to potentially take title after statute runs)
· With chattel, it is more questionable how to satisfy the requirement that the possession be “open, visible, and notorious” (leads to problems applying traditional rule)
· With chattel, there is additional policy question when a potentially nefarious intermediary exists whether the law should protect the true owner or the innocent bona fide purchaser
What alternatives exist to a strict rule of adverse possession?

· Use a property rule before the statute of limitations has run and a liability rule after the statute has run (i.e. award the adverse possessor title but only upon payment of fair market value to the former owner) (Mannillo remedy approaches this)
How should one approach an adverse possession problem?
· Was a “claim of title” made?  How was this demonstrated?  What kind of notice should be required?  (Van Valkenburgh)

· Has the land been improved/utilized?  What if the owner uses the land in an untraditional way?  (Van Valkenburgh)

· What portion of the land was occupied?  What portion is being claimed?  (Van Valkenburgh)
· Does the adverse possessor have a valid reliance on the property?  Do others?

· Was there ambiguity of who owned the property prior to the adverse possession?
Policy:

What justifications exist for allowing adverse possession after a statute of limitations?
· Productivity – to reward those using the land in a way beneficial to the community (note conflict here with interests of property owners desiring conservation)
· Repose – to automatically quiet titles that are openly and consistently asserted and provide proof of meritorious titles (Ballantine) (O’Keeffe)
· Personality/moral reasons – a person who has enjoyed and used property for a long time takes root in his being and should not be torn away (Holmes)

· Marketability – as a means of transferring interests in land without the consent of prior owner (Powell)
· Stimulate activity and punish negligence (O’Keeffe)

· Distribution of land
II.  ESTATES
Historical legacy: The elaborate classification of the estate system is primarily a historical legacy.
Fundamentals: In thinking of property as a “bundle of rights,” estates are concerned with dividing up these rights based on time.
“Dead Hand Control”: Means by which the owners of property attempt to exert control over the future of this property after their deaths.  The law must strike a balance between the this donor’s interest, society’s interest, and the interests of the subsequent takers.
Rule of Perpetuities: Announces that we will let a donor control lives in being but not to control unborn lives; prohibits a person from granting an estate to a lineage that hasn’t yet been born – states that “an interest will be void unless it must vest, if at all, no later than 21 years after lives in being at the time the interest is created” (applies only to contingent future interests)
Classification of Restraints on Alienation:

· Disabling restraint – explicitly withholds from grantee the power to transfer interest

· Forfeiture restraint – forfeits a grantees interest to another person if he attempts to transfer it

· Promissory restraint – grantee promises not to transfer interest, enforceable by injunction or damages
Definitions:

· Freehold estates – normal tenures of feudal times (fee simple; fee tail; life estate)
· Nonfreehold estates – mere leases (which were not regarded as interests in the property at common law, but rather as interests in economic matters)
· Intestant – when a person dies without a will (property thereafter descends to heirs)

· Heirs – persons who survive a decedent and are designated as intestate successors

· Issue – descendants (includes further descendants than merely children)

· Escheat – the return of property to the state (occurs when a person dies intestate w/o heirs)

· Limitation – a clause designating the time/extent/duration of an interest
· Merger – means by which partial interests held by same person merge into fee simple

· Validating life – the person who will enable one to prove that a contingent interest will vest or fail within the life of, or at the death of, the person, or within 21 years after the death of the person (for purposes of the Rule of Perpetuities, a validating life must exist)

In what ways have owners attempts to exert dead hand control?
· Shape the estate itself (i.e. the fee tail)

· Condition estate

· Contingent future interests

· Covenants (apply to the land itself rather than to the parties)
Policy:

What policy interests shape our rules of estates?
· Desire to make titles less complicated
· Encouraging alienability and marketability
· Distribution of wealth beyond original owners
A. PRESENT POSSESSORY INTERESTS
1. The Fee Simple – Absolute Ownership
Duration: Forever
Properties:
· Entails absolute ownership (as much as possible under the law)

· Longest duration of any estate

· Only applicable to land, not to personal property (analogue for personal property is “absolute ownership”

· Can have no limits put upon its inheritability
2. The Fee Tail

Purpose: Created in medieval times to prevent descendants from alienating family land

Practice: Has effectively been replaced by the life estate as a device for controlling inheritance
Alternative View: The fee tail can alternatively be seen as a perpetual series of life estates.
3. The Life Estate – Restriction on Alienation
Duration: Life of a person
Properties:
· Grantor can control who takes property at the life tenant’s death

· Followed by a future interest (either a reversion in transferor or a remainder in transferee)
· Not inheritable; transferable but only during the holder’s life

· Subject to divestment
Analysis:

How should the Court decipher an ambiguous will?
· Attempt to ascertain the intention of the testator (White)
· Presumption against restraints on alienation absent explicit language to contrary (White, finding absence of such language despite declaration that house not be sold)
Policy:
Why might we want to prevent restraints on alienation?
· Marketability – such restraints make property unmarketable

· Wealth distribution – to discourage the concentration of wealth

· Efficiency – to encourage improvements on land

· To allow owner’s creditors to reach property
Why are life estates poorly suited for the modern economy?
· Inflexible; fail to account for view that land is just a form of income-producing wealth

· Require effective management because their value can change markedly

· Trusts are a more desirable substitute
4. Defeasible Estates

Duration: For a period of time until some event happens
Defeasible Fee Simple: Fee simple that may last forever or end upon happening of a future event
Types of Defeasible Fee Simples:
· Fee Simple Determinable – fee simple so limited that it will end automatically when a stated event happens (always accompanied by a future interest) (e.g. “so long as,” “while,” “until”)
· Fee Simple Subject to a Condition Subsequent – fee simple that does not automatically terminate but may be cut short or divested at the transferor’s election when a stated condition happens (interest retained by transferor is a right of entry giving grantor the option to exercise defeasement) (e.g. “upon condition that,” “provided that”)
Analysis:

What distinguishes the types of defeasible fee simples from one another?
· A fee simple determinable is a limited grant rather than a full grant subject to a condition (Mahrenholz)
· Fee simple determinable defeases automatically where condition subsequent does not

· Court preference is for less drastic estate (i.e. fee simple subject to condition subsequent)

Does a restriction on who may use property amount to a restriction on alienation?
· No – a grant creating a defeasible estate containing a restriction prohibiting the use or property to only the possessor is distinguishable from a restriction on alienation (Toscano) (note dissent arguing that this effectively restricts alienation, is therefore illegal, and will result in horrible fragmentation of title down the line)
When is the distinction between the types of defeasible fee simples significant?
· When the transferability of the future interest is in question (e.g. Mahrenholz where a right of entry was not transferable but a future interest was)
· Where it is significant that a possibility of reverter becomes possessory automatically (c.f. a right of entry which requires a positive act to terminate the fee simple)
B. FUTURE INTERESTS

Property Rights: A future interest is a presently existing property interest that may become possessory in the future (although it does not entitle its owner to present possession).
Analysis:

When is the sale of a piece of property affected by future interests proper?
· When the sale of such property is in the best interest of all affected parties (Baker, allowing only a partial sale of land where whole sale would benefit life estate holder but detriment remaindermen)
How does the issue of waste affect our consideration of future interests?
· The holder of a life estate should not use the property in a way that unreasonably interferes with expectations of remaindermen; designed to avoid uses that fail to maximize property’s value

· Depends on:

· Nature of the property interests of the competing parties

· Conduct in question

· Remedy sought

· Categories of waste:

· Affirmative – wastes arising from voluntary acts

· Permissive – wastes arising from failure to act (primarily an issue of negligence)

· Not the exclusive/ultimate test used to determine whether sale of land is property, but is a consideration (Baker)
1. Interests Retained by Transferor
What are possible future interests that may be retained by a transferor?
· Reversion – interest remaining in the grantor, or in the successor in interest of a testator, who transfers a vested estate of a lesser quantum than that of the vested estate he has (may or may not be certain to become possessory in the future); is transferable
· Possibility of a reverter – future interest remaining in the transferor or heirs when a fee simple determinable is created
· Right of entry (“power of termination”) – right existing when owner transfers an estate subject to condition subsequent and retains the power to cut short or terminate the estate
2. Interests Created in Transferee

Remainder: A future interest that is capable of becoming possessory at the termination of the prior estate (need not be certain of future possession, but only possibly possessory when prior estate ends)
What are possible future interests that may be created in a transferee?
· Vested remainder – remainder in which transferor has decided at the outset who will take the property upon the tenant’s death; created in an ascertained person and is ready to become possessory whenever and however all preceding estates expire (note that courts have a preference for vested remainders and will construe as such in cases of ambiguity)
· Contingent remainder – remainder that permits the transferor to let future events determine who takes the property upon the tenant’s death; either given to an unascertained person or is made contingent upon some event occurring other than the natural termination of the preceding estates (note the subtle difference between a contingent remainder and a remainder vested subject to divestment)
· Executory interest – future interest in a transferee that can only become possessory by divesting another interest; designed to divest or cut short the preceding interest where a remainder cannot
· Shifting executory interest – one that divests or cuts short an interest in another transferee

· Springing executory interest – one that divests the transferor in the future

Policy:

What policy issues do contingent remainders raise?
· Negatively impact marketability and alienability because interests haven’t been discerned

· Rule of Perpetuities is the only rule applied against contingent future interests today
3. Trusts
Concept: A trustworthy person is made responsible for managing property for the benefit of someone who needs protection; this trustee (a fiduciary) is the legal owner of the property and the beneficiaries hold equitable interests.
C. CO-OWNERSHIP AND MARITAL INTERESTS
Partition: Privilege of each co-owner to transform a concurrent estate into estates help severally; available to any joint tenant or tenant in common (unavailable to tenants by the entirety)
1. Joint Tenancy

Theory: Each tenant owns the undivided whole of the property; tenants have the right of survivorship; joint tenant’s interest disappears at death (hence joint tenant’s interest cannot be passed on by will or seized by creditor)
Requires Four Unities:
· Unity of Time – the interests must be created at the same time

· Unity of Title – requires that the title be conveyed through the same instrument

· Unity of Possession – focuses on the joint right to possess the property

· Unity of Interest – each party must have identical interest in property (increasingly ignored by courts today)
Analysis:
How can one sever a joint tenancy?
· Through the use of an intermediary strawman; however, a strawman is not required (Riddle, allowing tenant to terminate joint tenancy by conveying her interest from herself as joint tenant to herself as tenant in common; ruling favors substance over form leading to concerns of potential fraud regarding the bona fides of such a transaction)

· The voluntary or involuntary destruction of any of the Four Unities (Harms)

· A lien on a joint tenant’s interest in property does not effectuate a severance (Harms, ruling that the execution of a mortgage on a tenant’s interest does not affect unity of title)

Since a joint tenancy does not create an indestructible right of survivorship, how can this be accomplished? (Riddle)
· A joint life estate with a contingent remainder in fee to the survivor
· A tenancy in common in fee simple with an executory interest in the survivor

· A fee simple to take effect in possession in the future
What options exist in creating joint tenancy bank accounts depending on depositor’s intent?
· “True joint tenancy” – depositor intends to make a present gift of one-half of the sum deposited in addition to survivorship rights to the whole sum deposited
· “Payable-on-death” – depositor intends to make a gift only of survivorship rights

· “Convenience” – depositor intends only to grant the power to draw on the account to pay depositor’s bills and does not intend to grant survivorship rights (requires clear and convincing evidence that this was true intention of depositor)
2. Tenancy in Common

Theory: Each tenant has separate but undivided interests in the property; each interest is descendible and may be conveyed by deed or will

Analysis:
When should a partition in sale be ordered rather than a partition in kind?
· Only when: (1) partition in kind is impracticable or inequitable; and (2) the interests of the owners would be better promoted by a partition by sale (Delfino) (note that here the Court upheld subjective personality interest even when it didn’t maximize property value)
When can one cotenant demand rent from or cancel a lease made by another cotenant?
· Before an occupying cotenant can be liable for rent, he must have denied his cotenants the right to enter the property; a cotenant can occupy the whole of the property unless the other cotenants assert their property rights through an ouster (Spiller)
· A tenant in possession is compelled to account for rents collected from third parties; if there is an ouster, occupying tenant owes proportionate share of use value (Swartzbaugh)

· A lease by one cotenant of the joint property is not invalid as long as it does not interfere with the rights of the other cotenants; by granting a lease, a cotenant merely gives to his lessee the rights that he had been enjoying (Swartzbaugh) (note that lease is distinguished from conveyance, which would sever joint interests, because it is temporary)
What options exist to a joint tenant who does not agree with a cotenant’s use of property?
· Partition – bring an action to partition the land or the contended portion

· Ouster – enter or try to enter into possession of the land; if the cotenant resists, the remedies of an ousted tenant are available

· Accounting – sue the other cotenant for an accounting of rents received (if the property is being leased)
Policy:

What policy considerations influence how we deal with relations among concurrent owners?
· Communal ownership encourages inefficient use of property resources

· Desire to encourage use of the property (e.g. Spiller)

· Rules should equitably distribute benefits/burdens of co-ownership
What policy interests support a presumption of partition in kind over partition in sale?
· Personality interest – upholding the cotenant’s subjective view of the property

· Autonomy – allowing cotenant to determine whether to sell, to whom, and at what price
How can we distinguish between different costs borne out of co-ownership?
· Property taxes – burden is shared among tenants (seen as critical to keep property)
· Maintenance/repairs – burden not shared among tenants; costs of repairs can be shared equally when property is divided

· Not shared perhaps because such costs are discretionary
· Distinguished from taxes because decline is gradual rather than immediate

· Why not share, since repairs can improve property value (or prevent decline)?
· At what point does a lack of repair constitute waste?

· Weakness of approach – does not encourage efficient level of repair

· Improvements – burden is not shared; if improvements increase value of property, improving party is rewarded with difference in property value when sale is conducted (placing the risk/reward on the improving party; intended to encourage good decisions)

3. Tenancy by the Entirety
Theory: Similar to joint tenancy (also requires four unities) and also has the right of survivorship; generally creatable only by husband and wife

III. LAND USE CONTROLS
A. SERVITUDES: PRIVATE LAND USE CONTROL
Essence: Private contractual agreements between two parties; the difficulty is in determining if the agreement is permanent or merely a personal agreement between the original two parties.
Origins: Landowners turned to the law of contracts to cope with courts’ refusal to recognize new negative easements and develop property rights enforceable by and against subsequent purchases.
General Rule: In general, the test for running of the burden of a covenant is more onerous than the test for the running of the benefit.
Remedy: Covenants are typically enforceable only with damages rather than performance
Privity:

· Horizontal – privity of estate between the original covenanting parties
· Vertical – privity of estate between one of covenanting parties and successor in interest
Tracing the Relaxation of Privity Requirements:
· Tulk – eliminated need for horizontal privity

· Sanborn – relaxed vertical privity

· Neponsit – further relaxed vertical privity requirement
What did the common law require for a covenant to run with the land?
· Privity – horizontal and vertical privity (i.e. successive conveyance) was required

· Notice [still required]
· Intent [still required]
· Touch and concern [still required]
· Attention

· For a burden to run, the successor must take the same estate as the predecessor
What are the Restatement (Third) rules regarding covenants?
· Privity – horizontal privity of estate no longer required for covenant to run to successors
· Negative covenants – treated like easements for succession purposes (i.e. they run to all subsequent owners and possessors of the burdened and benefited property)

· Affirmative covenants – treated such that burdens/benefits run to persons who succeed to estates of the same duration as were held by the original parties to covenant (i.e. those who satisfy the traditional privity requirement)
1. Equitable Servitudes

Origins: Courts were forced to establish equitable servitudes to enforce contracts on land because covenants were traditionally only enforceable between landlords and tenants (Tulk was trendsetter)
Analysis:

What is required to establish equity to enforce a servitude? (Tulk)
· Parties must have intended the promise to run

· Subsequent purchaser must have had actual or constructive notice

· Promise must touch and concern the land
What is the distinction between real covenants and equitable servitudes?
· Equitable servitudes attach to the land itself (like an easement) rather than to the estate

· Traditionally – remedy for a breach of real covenants is damages; remedy for breach of equitable servitudes is injunction or enforcement of a lien (this distinction is now gone)
· Restatement view – there is be no difference; both are “covenants running with the land” 
2. Creation/Scope of Covenants
Vertical Privity of Estate: Not required for the burden of a covenant to run in equity (Neponsit); generally required for the benefit of a contract to be enforceable
Dead-Hand Control: The emphasis here is on the use of the property rather than the identity of the property holder (as with estates), but the fundamental issue is the same
Restatement View: § 3.1 gives considerable freedom of contract to parties; assumes as a default that all negative and affirmative covenants are initially valid; primary concern is with termination of covenants that may become objectionable over time
Analysis:

What issues must a Court reconcile in choosing whether to imply a covenant/easement?
· Implication – the implication only makes sense if the burden one party must bear applies to the remainder of the land; this reciprocity is critical (Sanborn, Court implied easement)

· Notice - the purchaser must have been “put to inquiry” where if they had inquired they would have found record of the restriction (Sanborn, finding residential character of neighborhood sufficient to “put to inquiry” purchaser wishing to build a gas station)
What is sufficient to satisfy the touch/concern requirement of an affirmative covenant?
· If those bound by covenant receive enjoyment of access to common facilities (Neponsit)
· Restatement position (§ 3.1) – the critical inquiry regarding the “touch and concern” requirement is whether the servitude violates public policy (whether the servitude should not be enforced because of events taking place after its creation).  Such instances include:
· Servitudes that are arbitrary, spiteful, or capricious
· Servitudes that unreasonably burden a fundamental constitutional right
· Servitudes that impose an unreasonable restraint on alienation
· Servitudes that impose an unreasonable constraint on trade or competition
· Servitudes that are unconscionable
In what instances may a court refuse to enforce a covenant restricting land use?
· When a covenant is unclear or ambiguous, a Court will “resolve the covenant in favor of the free enjoyment of the property and against restrictions” (Hill)

· When to do so would violate the Constitution (Shelley, finding enforcement of racially restrictive covenant to be violation of Equal Protection under Fourteenth Amendment)
Policy:

Why are courts hesitant to enforce affirmative covenants against successors?
· Reluctance to issue orders to perform a series of acts requiring continuing judicial supervision
· May impose large personal liability on a successor (c.f. enforcement of a negative covenant which limits the successor’s loss to only the investment in the land itself)

· If unlimited in time, resembles a feudal service or perpetual rent
What benefits does the “touch and concern” requirement bestow?
· Protects subsequent purchasers who have behaved foolishly

· Prevents promisors and other successors from behaving opportunistically

· Helps ward off economic inefficiencies

· Permits courts to efficiently allocate the burden between the promisor and his successor and the benefit between the promisee and his successor

· Serves as a check against externality, inadequate foresight, and intergenerational imposition (dead-hand control, note connection here to estates)
What problems arise out of the “touch and concern” requirement?
· It is vague and unpredictable (based upon obscure reasoning)
· It interferes with the intent of the bargaining parties

· It subordinates the original parties’ desires to the interests of future third parties

· It produces high transaction costs when servitude is created (due to unpredictability)

What interests should be balanced in determining whether to enforce a covenant?
· Wealth maximization (was a trend going into Hill)

· Freedom of contract

· Constitutional interests (e.g. Equal Protection)

· Protection from dead-hand control

· Interests of parties that bought in under an expectation of the covenant’s enforcement
3. Termination of Covenants

Analysis:

What factors affect whether changes in land’s use allow termination of restrictive covenant?
· Efficiency does not justify termination of covenants where the purpose of the restrictions hasn’t been thwarted and they still inure substantial benefit to restricted area (Truskolaski)

· Zoning ordinances cannot override private covenants on land (Truskolaski)

· Breeches/irregularities of covenant not sufficient to constitute general consent to abandon or waive covenant if too distant or sporadic (Truskolaski)
· Landowners reliance upon covenant and belief that property would be imperiled by a change in the covenant sufficient to refuse termination (Rick)

· Restatement position (§ 7.10) – A Court may modify a servitude where a change has occurred since the creation of the servitude making it impossible to accomplish its purpose; note that this “changed conditions doctrine” is very stringent (Truskolaski, Rick)
When does an affirmative covenant terminate? (Restatement § 7.12)
· After “a reasonable time” unless a total sum due or termination point is specified

· If “obligation becomes excessive in relation to the cost of providing the services or facilities or to the value received by the burdened estate”
How can a property owner absolve himself of duties attached to an affirmative covenant?
· Attempted abandonment of property is insufficient where party remains owner of property in fee simple with recorded deed and “perfect” title (Pocono Springs)
Policy:

What policy alternatives exist to the “changed conditions doctrine”?
· Allow damages to be the only remedy rather than injunction for breaches of covenants; by this, no restriction will be enforced unless it is, at the time of the trial, “of actual and substantial benefit” to the person claiming rights of enforcement
What dangers can attach to a Court’s refusal to terminate a covenant?
· Affirmative covenants can become more onerous than property taxes because all of a landowner’s assets are a risk (rather than only the property for which tax is due)
4. Common Interest Communities

Distinctive Feature: Obligation binding the owners of lots/units to contribute to support of common property whether or not owner uses common property or agrees to join the association
Analysis:

When may a court refuse to enforce restrictions in a common interest development?
· Only when such restrictions are “unreasonable”; if the claimant may demonstrate that “burdens imposed so substantially outweigh the benefits of the restriction that it should not be enforced against any owner” (Nahrstedt)

· When they do not comport with public policy; would be arbitrary; or when the harm caused by the restriction is grossly disproportionate to the benefit produced with respect to the development as a whole (rather than facts of objecting owner) (Nahrstedt)
Policy:

What interests are satisfied by upholding a common interest community’s rules/regulations?
· Protects reliance on restrictions in place at time of purchase
· Protects owners who may have paid premium for property with particular restrictions
· Current owners protected against unanticipated increases in association fees to fund legal defense of challenges to restrictions

· Judicial system benefits by filing of fewer lawsuits challenging restrictions

· Encourages the formation of common interest communities (and the good/bad that entails)
B. NUISANCE: JUDICIAL LAND USE CONTROL
Essence: Tort-like construct where a party may be entitled to certain remedies if its property is damaged by the use of land by another party
Guiding Principle: Sic utere tuo alienum non laedas (“one should not use one’s property in such a way as to injure the property of another”
Entitlement Issue: Regarding nuisance, the relevant entitlement question is whether complainant is entitled to protection against a certain kind of nuisance
Remedy Conflict: Ultimately, the question of whether to award damages or an injunction begs whether the plaintiff is entitled to any of the “gain from trade” or if awarding an injunction is giving the plaintiff too much power (i.e. a question of where the equities lie)
Public Nuisance (Restatement View)
· Defined as “an unreasonable interference with a right common to the general public”

· Circumstances bearing on unreasonableness:

· Interference with public health, safety, comfort, peace, convenience

· Whether conduct is proscribed by statute or ordinance

· Whether conduct is continuing or has produced permanent/long-lasting effect

· Essentially same requirements as private nuisance (must be substantial harm caused by intentional and unreasonable conduct or conduct that is negligent, reckless, or abnormally dangerous)
Application of Tests:
· Threshold test – typically used in entitlement phase to define nuisance

· Balancing test – usually applied to decide appropriate remedy
Analysis:

What conditions must be met for a nuisance to give rise to a liability claim?
· Interference must be (1) substantial and (2) either intentional and unreasonable or the unintentional result of negligent, reckless, or abnormally dangerous activity (High Penn)

· Public nuisance – complainant must have special injury on account of a public nuisance to have standing to bring suit to enjoin nuisance (Webb)
What is the proper meaning of “unreasonable” in the context of nuisance law?
· The relevant inquiry is whether the interference crosses some threshold that marks the point of liability (this Jost “threshold test” is the majority position) (High Penn)
· Restatement view – critical issue is whether “the gravity of the harm outweighs the utility of the actor’s conduct” (distinction between two views lies in distribution/equity of result) (Boomer)
How should the Court determine the property remedy when a nuisance has been found?
· Balancing the equities – “there should be a balancing of equities in order to determine if an injunction should be granted;” this approach involves considering the injury that may occur to the defendant and public if an injunction is granted in addition to the injury sustained by the complainant if it is denied (Estancias) (note apparent efficiency goal)
· Balancing the equities – where the “loss recoverable would obviously be small compared with the cost of removal of the nuisance,” permanent damages most appropriate (Boomer)
· Coming to the nuisance – when the complainant has knowingly and willfully encroached on the land from which nuisance originates, this is a relevant factor; rules of equity may require indemnification for cost of desisting (Webb)
Policy:
What are the relative merits of various remedy alternatives in cases of nuisance?
· Damages – if the remedy is limited to damages, this leads to the defendant abating the nuisance if it is cheaper than paying the damages, or paying the damages if cheaper; risk of damages is that they might be undervalued if all factors cannot be monetized and there might be a need to bring suit later to assess future damages
· Permanent damages (precluding future recovery) – allows defendant to pay complainant for the total economic loss to their property from the nuisance; should create ex ante encouragement for innovation to minimize nuisance (Boomer)

· Reverse damages – protects public from effects of nuisance while compensating property owner for economic loss injunction causes
· Injunction – this allows the parties to bargain for the sale of the injunction; here the plaintiff expects enforcement only if the defendant refuses to pay a reasonable price for the plaintiff’s consent to dissolution; most upholding of complainant’s interests; allow distributional issues to be played out on same level as efficiency issues
· Postponed injunction – allows defendant opportunity for technical advances to let it continue use without creating the nuisance (Boomer)

· Denial of any relief

What problems exist with “balancing the equities”?
· Considers the general loss to the public (e.g. loss of jobs) but only considers the specific loss to the private land owner (i.e. specific money damage to his property) and does not consider damage sustained in general ways that cannot be translated into specific damages.
C. ZONING: LEGISLATIVE LAND USE CONTROL
Essence: “Command and control” regulation of the land whereby jurisdictions (e.g. cities, states) may say that a parcel of land cannot be used in a certain way in exercise of the state police power
Grand Tension: Zoning puts into conflict the common good and interests of private ownership; this implicates distributional impacts that courts must consider
Police Power: Power of the state to protect the health, safety, welfare, and morals of the citizens of the state; this power enables legislation for zoning ordinances
Comprehensive Plan: Standard Act states that zoning regulations are to be “in accordance with a comprehensive plan” (statement of the government’s objectives/standards for development)
Judicial Interference: The Court is very seldom willing to substitute its judgment for that of the legislature, granting wide/deep deference to legislature (Euclid)
What factors affect the legality of a zoning scheme?
· Euclid Test– whether its provisions are “clearly arbitrary and unreasonable, having no substantial relation to the public health, safety, morals, or general welfare” (very broad)
· The circumstances and locality in which they are being enacted (Euclid)
How can zoning regulations be challenged?
· The zoning board exceeded the power delegated to it

· The legislature made a delegation without a standard (Cope)
· The zoning is without a rational basis

· The zoning board did not properly document exercise of their discretion resulting in Due Process violation (Commons)
1. The Nonconforming Use
Relevance: The nonconforming use is a pre-existing condition, observable by legislature enacting the zoning regulation; applies not to anticipatory uses but only to affirmative uses (c.f. variances)
Analysis:

To what extent may zoning ordinances interfere with existing uses of land?
· “The amortization and discontinuance of a lawful pre-existing nonconforming use is per se confiscatory” (PA Northwestern)

· “A lawful nonconforming use establishes in the property owner a vested property right which cannot be abrogated or destroyed, unless it is a nuisance, it is abandoned, or it is extinguished by eminent domain” (PA Northwestern)
What options exist for municipalities enacting zoning ordinances to deal with existing uses?
· Accept all existing uses as legal

· Compensate for the termination of use

· Ammortization
Policy:

Should a nonconforming use exception “run with the land”?
· Yes – the previous owner’s rights are impaired if he can’t sell the land for a particular purpose that it has been used for, decreasing its value (most jurisdictions agree with this)

· No – the new purchasing owner has fair notice of the zoning restrictions and should not be permitted to violate them
2. Flexibility in Zoning

Eminent Domain: Note the connection between zoning imposing “undue hardship” resulting in a taking and the material on eminent domain
Legislative Discretion: Note that all legislative procedures are subject to Due Process standards limiting discretion; Courts generally do not want legislative discretion granted to zoning boards
Means of Achieving Flexibility:
· Special Exception – “a use permitted by the ordinance in a district in which it is not necessarily incompatible, but where it might cause harm if not watched;” authorized where it will be compatible with surrounding uses

· Variance – “an administratively-authorized departure from the terms of the zoning ordinance, granted in cases of unique and individual hardship;” meant to avoid an unfavorable holding on grounds of constitutionality

Runs with the Land: Right to non-conforming use or a variance runs with the land (to disallow this would dissipate value of the property and deprive owner of some use)
Analysis:

What distinguishes the nonconforming or special use exception from a variance?
· Nonconforming use is an inherent right in the property; Variance requires that one apply for and have the appropriate facts to establish a right to a variance

· Variance is only based upon the continuing existence of the conditions justifying the variance; the nonconforming use exception is vested and absolute
· Special use exception allows the owner to put his property to a use the ordinance expressly permits; Variance gives authority to landowner to use his property in a manner prohibited by the ordinance (Cope)
When may a zoning board issue an exception/variance to zoning regulation?
· Undue hardship – if circumstances are such that “no effective use can be made of the property in the event the variance is denied,” and an exception will not substantially impinge on public good or purpose of zoning (Commons, noting self-inflicted hardships do not qualify and effort must be made to bring property within zoning specifications)
· Grant of variance must be based on basic findings of fact, substantial evidence (Commons)

· Sufficient guidance on when to grant such exceptions must come from legislature so that “determination of those rights will not be left to the purely arbitrary discretion of the administrator” and may thereby not be unconstitutionally discriminatorily applied (Cope)
What requirements must be satisfied to permit rezoning of a piece of land? (Rochester)
· Zoning must be supported by a rational basis and not amount to a taking without compensation (note that this requires supporting evidence of a sufficient actual decline)
· Zoning must relate to promotion of public health, safety, morals, and general welfare so as not to be arbitrary and capricious (note this does not require adherence to land use plan)

· Zoning must not create an “island of nonconforming use” (i.e. “spot zoning”)

· Note the burden of demonstrating this elements found to rest in plaintiff (over dissenting judge who argues municipality should bear this burden)
Policy:

What procedures exist to circumvent zoning restrictions?
· Nonconforming use [???] (PA Northwestern)
· Variance [judicial-type decision] (Commons)
· Special use exception [???] – grants flexibility for what would otherwise be a legislative decisions that a certain use is appropriate for a certain area (Cope)
· Amendment to zoning ordinance [legislative] (Rochester)
3. Expanding Zoning

Central Inquiry: What are some of the longer-term, broader impacts of zoning?  What are the relative merits of zoning as an overall land-use control/regulation mechanism?
Remedy: 
Analysis:

When may family composition rules be appropriate components of a zoning scheme?
· When there is a legitimate state interest in ensuring that “family values, youth values, and the blessings of quiet seclusion and clean air make the area a sanctuary for people” (Belle Terre, majority suggesting “rational basis” scrutiny)

· Not when they are unconstitutional and impinge on the rights of association and privacy (Belle Terre, Marshall dissenting, suggesting stricter than “rational basis” scrutiny)

· Such rules are not justified to impose maximum occupancy restrictions as an exemption from the Fair Housing Act (Edmonds)
What interests must a municipality consider when enacting zoning ordinances? (Mt. Laurel)
· Rights protected by state constitutional, Due Process, and Equal Protection requirements
· Interests of people outside of municipality that may feel the substantial external impact of such regulations (e.g. when property tax collection/distribution have broader implications)
· Must make it realistically possible for all categories of people who may desire to live in a municipality to do so
D. EMINENT DOMAIN

Essence: Ability of the government to take land from a party to be used in a public way

Distinguished from Police Power:
· Police Power – does not impair rights of property because free exercise of these rights is deemed detrimental to public interests; recognizes no right to compensation

· Eminent Domain – state takes property because it is useful to the public; recognizes a right to compensation for original owner
1. The Public Use Test
Public Use Clause: Portion of the Fifth Amendment read to mean that property may only be taken for public uses; this causes the reach of a state’s eminent domain power to hinge directly on the breadth/narrowness of the meaning attached to “public use”
Opposing Visions:

· Broad view – term means advantage or benefit to the public

· Narrow view – term means actual use or right to use the condemned property by public

Opposing Approaches:

· End – if ends of use sufficiently “public” in one sense or another, test is satisfied (easy)
· Means – if government used legitimate means in taking land, test is satisfied (harder)
Just Compensation: Satisfied by the payment of market value (not necessarily full compensation)
Analysis:

What is the extent of the public use requirement?
· It is essentially “coterminous with the scope of a sovereign’s police powers” (Midkiff)

How have courts interpreted the public use requirement?
· Broadly – Supreme Court has never held a compensated taking to be proscribed by Public Use Clause where taking was rationally related to conceivable public purpose; sufficient that the legislature believes the regulation will effect this purpose even if it fails (Midkiff)

· Broadly – benefit to city found sufficient where it is to “accomplish the essential public purpose of alleviating unemployment and revitalizing the economic base of the community,” despite direct private benefits resulting from taking (Poletown) (note arising question of public benefit with incidental private benefit vs. reciprocal)
· Narrowly – public-use requirement found not satisfied where project was for both public and private uses (City of Seattle)
What options does a government have when it desires to use some property?
· Take the property

· Force a sale/set rent rates

· Let the market sort it out
What alternatives are there to the existing scheme of just compensation?
· System of bonuses to compensate for losses of personal value (Prof. Ellickson)

· Use of allowances over and above market value to compensate for the compulsory nature of taking (Canada)
Policy:
What rationales exist for the government’s taking power?
· Prior to possession by citizens, sovereign states had original/absolute property ownership

· Natural consequence of royal prerogatives that inhered in the concept of feudalism

· It is an inherent attribute of sovereignty and necessary to very existence of government

· Necessary to prevent monopoly (Posner)
Why should the government compensate for takings?
· Economics – without compensation, the government would have incentive to substitute land for other inputs that were cheaper to society on the whole but more expensive to the government (Posner)

· Offers substantial measure of protection to private entitlements while disciplining the power of the state (which would otherwise overexpand if it didn’t have to pay for the resources it consumes) (Fischel & Shapiro)
What is the likely purpose of the Public Use Clause?
· To protect landed interests (Madison)

· To protect against majoritarian influence taking advantage of minority interests (Midkiff)
2. Physical Occupations and Regulatory Takings
Transferable Development Rights (TDRs): Sever development rights from other rights in land and treat them as a separate item; the goal is to ease the burdens of land use restrictions by providing some form of compensation; give rise to these questions:
· Do they reduce the fact that something is a taking?
· Do they affect the numerator/denominator of takings analysis?

· Do they change the economic impact of the regulation?

· Are they a component of just compensation?

· Should they only enter the just compensation analysis and not the taking analysis at all?
Analysis:
What categorical rules apply in determining if there was a governmental taking of property?
· Permanent physical occupations always constitute a taking and require payment of just compensation (Loretto) (note this is a narrow categorical rule, and does not apply to physical invasions short of occupation or regulations only restricting the use of property)
· A limitation on use arising from a nuisance regulation does not constitute a taking if not enacted arbitrarily or with unjust discrimination (Hadacheck) (note that this does not work unless there is a benchmark for “neutral” conduct distinguishing between actions of the police power and of eminent domain)
· A regulation that denies all economically beneficial use of the land is a taking unless the use it prohibits is a background common law nuisance or property principle (Lucas) (note concurrence explaining finding of no value must be in reference to owner’s reasonable, investment-backed expectations) (also note manipulability of fraction creates problems)
What balancing rules apply in determining if there was a governmental taking of property?
· Diminution-in-Value Test – if governmental regulation of a use that isn’t a nuisance works too great of a burden on property owners it cannot be allowed without compensation (Pennsylvania Coal) (criticized in dissent for ambiguity and lack of specificity)
· Penn Central four-part balancing test, evaluated with respect to property as a whole:
· Economic impact of the regulation on the claimant

· Extent to which regulation has interfered with distinct investment-backed expectations (i.e. how much of the interest is invested, how much speculative)
· Character of the governmental action

· Whether action can be characterized as a physical invasion
What other factors may influence whether a court finds a taking in an instance or not?
· Reciprocity of advantage – notion that each party should get some advantage from the legislation regulating use of the land, even if not evenly distributed; suggests a balancing of private interests and the public interest; can be very slippery (Pennsylvania Coal)

· Diminution in value (Pennsylvania Coal)

· Whether the restriction interferes with present uses (Penn Central)

· Whether extension of TDR’s mitigate the financial burdens imposed (Penn Central)

· The degree to which the plaintiff presented the best possible case in trying to stake a claim to a taking by pursuing alternative strategies (Penn Central)

· Relative ease with which harm can be avoided through measures taken by the claimant and government (Lucas)

· Degree of harm to public lands/resources posed by claimant’s proposed activities (Lucas)

· Social value of claimant’s activities and suitability to the locality (Lucas)

· Whether other similarly situation owners are permitted to continue the denied use (Lucas)

· How one defines the property interest and what is the remaining portion

· Whether regulation was enacted before party took ownership is not relevant (Palazzolo) (note, however, that it is relevant with regards to standing, and demands that the subsequent purchaser be able to demonstrate an injury in fact; many shades of grey here)
Policy:

What concerns make permanent physical occupations particularly dangerous? (Loretto)
· The owner has no right to possess the occupied space himself and no power to exclude the occupier from possession/use of the space

· The owner is forever denied any power to control the use of the property (cannot exclude others and can make no nonpossessory use of it)

· Occupation empties the right of any value since the purchaser will also be unable to make any use of the property

What concerns arise due to the distinction between regulating a public nuisance (no compensation required) versus taking a public good (requires just compensation)?
· Distinction is analytically useless

· Common law private nuisance is more geographic in nature than generally concerned with public health/morals

· It makes the definition of nuisance critical due to its serious implications

Why should it not matter whether a regulation was enacted before a party took ownership in determining whether or not a taking occurred? (Palazzolo)
· To do so would put an expiration date on the Takings Clause which would might impinge on rights of future generations to challenge unreasonable limitations on use/value of land
· It would strip the landowner of the ability to transfer the interest that was possessed prior to the regulation

What difficulties arise in applying case law regarding eminent domain?
· Defining the numerator/denominator to determine the extent of a taking is problematic

· Determining who should bear the incidence of the exercise of the police power (i.e. when the public should compensate and when it need not)

· Identifying what a nuisance is for purposes of applying Hadacheck, Lucas
· Deciding what impact TDR’s should have on the outcome (Penn Central)

· It is unclear when a piece of legislation becomes part of the “background principles” for the purposes of Palazzolo
· It is unclear how background principles (Lucas) interplay with distinct investment-backed expectations (Penn Central); in particular this becomes problematic after Palazzolo
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