Allocating Resources Through the Law of Property
I. Rule of Capture (1st Possession)
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eCertainty

eIncentivizes labor req'd to capture
(Locke)

Easier transactions

*Rewards ppl who are good at it -->
may raise Qs about fairness/talent
Congruent w/expectations
*Resource captured quickly
eInnovation*

ePotentially unjust application
eLess flexibility

*Overconsumption

eIneffic taking (slash & burn, for ex.)
eJohnny-come-lately taking
*Rewards wealth & bigness
*Encourages monopolies

eHigh risks - inadequate returns (*fix
w/more or exclusive access for
some period)

eInnovation*





a. Pierson v. Post – Post chasing fox. Pierson intercepts & kills fox. Post brings trespass on case action, reqs he show possession of fox. Unk who owns land. Ct rules for Pierson – holds no possession b/c merely in pursuit.
i. Can’t bring trespass if don’t show possession of fox.

ii. Dicta: if mortally wounded & in pursuit, would have possession

iii. Maj: potential for disputes & need for certainty in making decision, precedent.
iv. Use of common areas to be governed by prefs of newly wealthy (Post) or the old agricultural traditionalists (Pierson)?

v. *Property is Relative* ( might have right agnst other hunter, but not land owner

vi. Dissent: should go w/social norms/customs. Disincentivize hunters from going out to kill pesky foxes if they can have it taken at last min after putting in more labor than someone who swoops in for the kill.
vii. Forming motive –continuum—fox in hands
b. Certainty
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*Resolve disputes themselves

*Ordering affairs - invest on
basis

*Know how to behave
eTrade easier if kno you own it
*Reduces transaction costs

*Easy to apply on objective
facts--> fewer mistakes by
judges, consistency

eLimited jud resources

*Don't care about notice if no
one to be certified

*Flexibility in new
circumstances, permutations
eDisincentivizing
innovation/other goals
*Encourage strategic behavior

sAlways tension btw certainty
& flexibility





c. Rose article – notice provides certainty, allows other ppl to shape their conduct BUT definitions depend on the audience
i. Some things can’t really be put on notice, like intellect prop ( high transaction costs to secure ownership of ideas

ii. Assumes private property (but not necessarily true)

d. Ghen v. Rich – Whale killed w/bomb-lance, found on beach & sold by finder against custom. Ct rules for fisherman who killed whale, not finder.
i. Pierson doesn’t apply b/c here mortally wounded then arguably abandoned

ii. Looks to custom everyone agrees on (applies to limited # ppl tho)...b/c expectations, reliance. ( *Property law generally follows expectations

1. Ensures productivity, fairness (not considered in Pierson) – custom fair b/c salvage fee paid to finder

iii. BUT sometimes custom inefficient

1. Effect on innovation ( habit, expenses, short v. long-term payoffs

iv. Newcomers may not have notice of custom

1. Custom less likely to have effect of law if doesn’t take into acct 3rd parties

e. Keeble v. Hickeringill – Duck decoy pond. D intentionally scared away the landed ducks from pond, which belonged to P. Ct rules for P in disturbance action.
i. Distinguished in Pierson. This is a malicious interference w/P’s right to take ducks that’ve landed in his pond ( true trespass of the case.
1. Ct didn’t think it mattered whether Keeble owned ducks; he wasn’t suing for that.

ii. Ct wants things to get to mkt; Hickeringill just being malicious, not killing & helping get to mkt.

iii. Remedy sought: Value ducks @ mtk discounted by success rate

iv. P could have certain rights against D he wouldn’t have had agnst someone just trying to take ducks

f. Modern-day examples to think about:

i. Providers of abortions & protestors outside clinics

ii. Er dispute w/labor union. Union puts big gray rat in front of doorway.

iii. Operation greenpeace – scoop up resource to keep from getting killed

iv. Rule of Capture: domain names, minerals under seabed, radio frequencies

g. Probs when can store whatever you take as money – as much & as good ( no longer limit of what can take.

i. Lost natural storage val of where resource initially was

ii. Overinvestment in capture tech

iii. “Fugitive resources” (animals, oil & gas, groundwater) tend to be overconsumed

II. Why Do We Have a System of Property?
a. Locke article: encourages productivity
i. You own what you put your labor into, as much as you can really use. If it goes to waste, you have too much, it doesn’t belong to you. Labor defines property.

b. Enforcement probs

c. Ways to allow ppl to satisfy own prefs

d. Info & regulatory probs in other systems

e. Personhood – needed to define selves? Or inherent need in ppl?

i. Radin article
f. Preserve order/security ( get away from might makes rights system

i. Don’t want you to use time/effort protecting your ownership – want you to put efforts twds other things, productivity

g. Transaction costs (see what Rose would say abt this)

h. Compare to “medal of honor” as a reward for your efforts
i. Demsetz article (Utilitarian theory = ToC): need ppl to max wealth, max social utility – trying to force internalization of externalities when economical to do so thru prop rights

i. Relationship btw dvlpmnt private rights & commercial fur trade ( externality = overhunting game

ii. Tragedy of the Commons w/communal property ( to max indiv value of communal land, overhunt & overwork land b/c some costs are borne by others
1. No external mkt ( natural limit to how much can take (consumption/storage)

2. Mkt develops ( now all have incentive to take ( overconsumption, tragedy of the commons

3. Problems:

a. Overconsumption – distributional issue, impact on future

b. What if scarcity w/no other substitute?

c. What if would’ve been more valuable in future?

d. Transactional costs of getting together – if I preserve for the future, no way to ensure others will too.

e. Large info costs – how to manage the resource

f. Need to bind future community mbrs too (covenant?)

g. Freerider problem w/externalities

iii. How entrenched the interests are: (EI = come to think of own b/c used so long)
1. Time spent

2. # ppl/diff entrenched interests

3. More groups/heterogeneity ( logrolling, diffusion of interests, personality

4. Ideology/political value

5. Culture (how much need to work?)

6. Institutional design

7. Nature of resource – ability to be fenced, value

8. Community’s personality interest

9. Initial distribution of wealth

10. Gov susceptibility to capture

11. Investment/sunk costs – not rational but still valued

12. Analogy/precedent/knowledge transfer

13. Distortions already in system b/c gov regs like subsidies
iv. Will become cost-effective to propertize certain resources (when resource value changes)
v. Problem of Anticommons – multiple rights to exclude others. Could lead to underconsumption (w/prob increasing as anticommoners do). Private prop regimes forming too often or when ineffic. Good for things like wildlife reserves, otherwise counterproductive.
1. Not actually discussed by Demsetz
vi. Critiques of Demsetz’s Arg:

1. Society may care about more than just efficiency – he assumes not

2. Insufficiently nuanced about CBA, etc

3. Doesn’t address what happens when resource value shifts again

4. Anthropological accts bring assumptions, espec regarding views of settlers v. natives

5. Inattention to/underappreciation of communal prop system benefits

6. Role of communal prop doesn’t = rule of capture like he seems to portray

7. Identify assumptions underlying the arg.

8. Args internally consistent? If they can’t agree on commons, how private prop to exist? (See Rose art #2)
9. Stndrds in arg applied inconsistently (costs)?

10. Failture to take competing stndrds/interest into acct – risksharing, insur

11. Factual/anthropological mistakes

j. Current Example: Lobstermen NY Times Article

i. Schemes to Allocate Resources
1. ITQ system on the take (diff from sale)

2. Assign territories, not the resource itself (or spacing rules)

3. Time share

4. Regulate capture tech - #, type – BAT

5. Co-op

6. Profit-sharing – unitization ( ownership, but subj to collective decisionmaking

7. Limit sale of resource – inalienability, # (but storage, black mkt issues)

8. Size of fish

9. Tax

10. Zoning/conservation districts

11. Gov takeover

12. Grant of monopoly status

13. Reasonableness

14. Liab scheme

k. Current Example: Alliance Against IFQs v. Brown – Fishing quotas imposed on commercial fishing boats. Shares could be sold, leased, transferred. To obtain must’ve had boat in 1988-90, but stat enacted in ’93. Fishermen who only started in ’91 or skipped those 3 yrs angry. Ct upheld the regs.
i. Otherwise ppl woulda fished & gotten boats just so they could get quota share – would’ve incentivized overinvestment in capital (K), which is what trying to fix!
III. Manipulating the Rule of First Possession

a. Acquisition by Find
i. Armory v. Delamirie – boy finds jewel & brings to jeweler to find out what it is. Jeweler takes it & refuses to return it. Boy brings trover action. Ct rules Finder has right agnst all but true owner. (overly broad)
1. Narrow holding: If X = (converter) then F v. C, F wins.
2. Don’t reward bad behavior (conversion) ( policy implications/interests
3. Incentivize good behavior ( labor (finding jewel), getting it bak into trade (more likely found by orig owner or brings to most valued use)
4. Want clear, easily determined rule in accord w/ppl’s expectations & minimizes chance of litigation
5. Jeweler pays value to finder – what if true owner (TO) then sees jewel @ jeweler’s, can prove ownership, & wants it bak?
a. Finder only had ownership agnst all but TO
b. When store pays finder, can only purchase what finder has ( so shouldn’t have to pay full value. Should discount value of jewel on possibility TO shows up (expected value)
c. BUT this is NOT what the ct did/decided.
6. Assuming this jeweler is one most likely to find TO (what about expensive jewelry in thrift shop? Why would TO look there?)
7. Don’t want a rule encouraging overprotective behavior by Finder
8. So can TO go to Jeweler & demand jewel? May want to disincentivize TO from losing,
a. If shop had bought from Finder (true bonafide purchaser) ( tend to protect the TBP (costs prob of everyone having to prove title)
b. But here shop is a wrongdoer not a TBP ( Send to Finder. But what if Finder disappears?
i. Args for jeweler having to pay twice?
1. Could’ve asked about TO (but didn’t have this option when ct ordered jeweler to pay)
2. In best position to mitigate risk so if TO shows up, Finder isn’t gone (TO not in great position to do this)
ii. Prefer Finder 1 to Finder 2
1. #2 won’t necessarily know he/she’s #2 instead of #1 ( still has incentive
2. *We recognize prior possession – don’t want system where have to inquire into nature of possession. Possession as ownership is easier!
3. If X = (not TO or prior possessor), then for any F v. X, F wins.
4. Finder 1 will have difficulty showing prior possession
5. Rely on proof of possession w/bailments
iii. Tend to protect Thief 1 agnst Thief 2 b/c don’t want endless string of theft (unless costs too high). Deterrence rationale, not recognized right v. prior possessor or proving not thief.
iv. Admin costs? CBA should incentivize.
v. Hannah v. Peel – Officer stationed in house found old, lost brooch. Owner never occupied house, had no knowledge of brooch. Eminent domain (requisition as military quarters every so often). Brooch turned over to authorities. TO never found. Ct rules for Finder, not homeowner.
1. Terrible reasoning in this case. 
a. No real attempt to scrutinize meaning of precedent or apply it to facts of this case. Precedent is worthless unless we can pull it back to our facts.
b. Circular logic. Did homeowner lose b/c didn’t have prior possession, or did he not have prior possession b/c he lost?
c. Assumes public policy issues – why soldier’s conduct meritorious?
d. Why are we here if discussion of merits doesn’t help?!
2. Homeowner had never lived in home b/c gov took (like punishing him for this. How do we know he had no personality interest in home even tho he never lived there? Does renting = no personality interest?
3. That the brooch would go to finder goes agnst our expectations (like pool cleaners, for ex).
a. TO would prob look to homeowner not renter for lost prop
vi. McAvoy v. Medina – Customer picked up purse from table of shop. Ct distinguished btw lost and “mislaid” prop; ruled customer had no right to it.
1. Don’t want to introduce subjective factors into the analysis
2. Might create perverse incentives ( take it, or knock it down so it’s lost as opposed to mislaid.
3. Leave w/shopkeeper = more likely TO will get it
vii. Popov v. Hayashi – Barry Bonds’ record-setting home-run baseball caught by Popov, who was attacked by crowd. Ball ended up on ground, picked up by Hayashi. Ct applied equitable division.
1. P hadn’t done equivalent of mortal wounding, could’ve dropped even w/o crow – can’t use Pierson
2. Argue mob interfered – Keeble
a. But did P have right to no interference? Mob wasn’t trying to prevent him from getting it, they were competing to get it for themselves
3. Ct went wrong by putting in pre-possessory right (kind of like constructive possession) ( kind of avoiding the Q, inventing unnecessary new category
viii. Possession is a policy conclusion, not self-evident
ix. Incentives ( invested labor, natural rights to laborer, reward to investors ( why recognize prop rights
1. Incentivize productivity, serves notice, admin ease, eases dispute resolution, in accord w/ppl’s expectations
b. Acquisition by Discovery: Johnson v. M’Intosh – M clms ownership of land granted to him by US. J had possession 1st, ancestors bought it from Piankeshaw Indians. Ct affirms judgment for M. Natives can’t transfer title.
i. Q: Did P have power to transfer title to J that US cts would recognize?
ii. Arg’d P only had occupancy rights, couldn’t sell/convey title
iii. P ceded land to US, essentially sold/gave to 2 parties
iv. J has nothing agnst US, M ( still has breach of contract or mistake clm against P 
v. M has prop rights BUT occupancy rights held by P. M can’t kick them off land.
1. P’s occupancy rights like rent-controlled tenant. M may own land, but nobody can take occu rights from P but the US gov. (although M could’ve bargained for right to negotiate occu w/P when he bought land from gov). Ps have occu rights until gov extinguishes & can’t transfer their rights to anyone but the US gov
vi. US has right as agnst any other nation w/what to do w/Ps 
vii. Justice Marshall’s arg:
1. Discovery Principle – title to gov agnst other Euro govs
2. Agreement btw all nations as to law of discovery – but natives not at the table! Why should it bind them?
3. “Bargain” that would give up sovereignty in xchange for Christianity ...
4. Nobody objected – but you didn’t allow/ask natives
a. However, more appeal than discoverers’ arg
b. Why matter? Expectations => invest on expectation what is syst
5. US & other nations believed didn’t have to treat natives by laws of conquered nations (assimilation) b/c they were battling
6. Just a Ct ( no one would enforce if said everyone in US got land illegitimately & had to give it bak. Limits to what ct can do.
a. Political Q ( conquest of natives by US from which I derive my power, is not a matter I should be involved in
viii. Related Q: Iraq
ix. Institutional Competence
1. Whether country goes to war agnst ppl who aren’t part of citizenry isn’t for this ct to decide, but for the political process, legislature
2. Could argue this is a BFP case b/c P sold land to states already – maybe Q for P cts to adjudicate for remedy
x. Best arg NAs should win? What could remedy?
1. Use comparables if fair mkt transaction – but don’t seem we can trust previous transactions. Comparables very hard b/c a new country, hard to compare to old experience
2. Maybe we should value it in terms of use instead of sale prices
3. Specific performance? But unlikely could use the land together.
4. Substitute performance? (give them land somewhere else)
xi. Unlike Pierson, notice wasn’t clear here. Also, Euros believe NAs’s “labor” had no value (not using land right – wrong b/c exploiting power to say their position is the right one)
xii. Key Takeaway: notion of mixing labor in things & reasons we award rights to ppl who get there first turn out to have probs.
xiii. Criticism: in scarcity, why should their value system trump mine?
c. Cronin Excerpts: Diff concept of prop rights, so natives could sell rights to mult ppl
IV.  “Creation” of Intellectual Property

a. Ideas & Expressions
i. Cheney Bros v. Doris Silk Corp – P corp creates silk patterns. Cheney imitates design.
1. Maybe enough lead time as designer to incentivize more creations w/o copyright
2. Legislature should deal w/this – take it up w/Cong for the Copyright Act
3. But does leg really have better abilities? – both have access to empirical facts & experts. Says const only allows Cong to consider this.
4. Balance btw incentive to create & monopoly b/c too much protection
5. Unlike leg, cts constrained by certain proc rules
6. If parties believed could win for cheaper in leg process, they’d be there, not ct
ii. INS v. AP – AP wants INS to stop stealing AP work pre-publication.  Ct upheld pre inj. News isn’t w/in copyright act. Distinguish btw substance of info & particular form or words. Injures competition – sometimes INS news is out same time as or before AP
1. Injunctive relief = Property rule (= no one can force you to sell at any price)
a. Subjective values
b. Liab rule allows like compulsory license. Unlike prop rule, value based on society’s mkt values.
2. Usually prefer mkt to set price when we can, owner’s assessment of mkt, but don’t want 1 person to hold up societal goals
3. Don’t want to force ppl to bargain fi trans costs so high effic bargains don’t take place
4. Inalienability Rule = even if you wanted to sell it, you couldn’t
5. Whether prop (strict liab for infringements on a right) or liab rule has implications for trespass
b. Persona
i. White v. Samsung (dissent) – Clms ad of robot next to Wheel of Fortune infringes IP rights. Maj panel holds for White. Opinion in bk is dissent.
1. Clming right to commercialization of anything reminding ppl of her
2. Balancing incentives – maj fallen way too much on monopoly side
3. Hurts the public, future creators, and for what?
4. Can’t we deal w/this thru other legal remedies than ownership?
c. One’s Person
i. Moore v. Regents of UCal – Cause of action = conversion (wrongful exercise of ownership rights over someone else’s personal property). Went in for leukemia, discovered unique cells. Went for treatments/ops believing necessary but didn’t know stuff being used for research, patented & commercial purposes. Ct holds no conversion action, but is action for breach of fiduciary duty & lack of informed consent.
1. Cells are too broad
a. Maybe can’t clm cells themselves b/c he did abandon them. But he still possesses genetic material.
b. Cells aren’t patentable & valuable b/c naturally occurring
c. Nothing unique about these cells
d. Maybe has right to advantages stemming from his disease
e. Arguing for any particular bundle of rights
f. *saying he owns right to control use of cells for financial profit
i. Could never prevent gov from taking right w/liab rule
2. M & lawyers must think carefully about what he clms to have right to
a. Response to narrowing of his right (really ct error)
i. Allows them to say there are other ways to deal w/can call it something other than prop right (i.e. tort)
1. Ct essentially says must be rights. Some core min of sticks b4 can call bundle prop (so it mustn’t be prop rights)
2. Wrong rationale b/c prop is a set of relationships, not a bundle (not fan of looks feels smells like prop)
ii. Ct doesn’t understand M controls clmd right w/o going down the selling body parts & other roads
iii. Isn’t this the same Q as J v. M’Intosh?
3. Incentive Structure
a. What Demsetz would say about Moore
i. When resource sufficiently scarce & cost of making prop < costs of externalities ( more twds prop system
ii. Morality issues
iii. Personhood, human dignity concerns
iv. Uncomfortable that docs allegedly had M in for unnecessary treatment ( don’t need prop for that
b. Value added by intrinsic resource v. added by those who came in contact along the way
c. Efficiency issues – incentives to create
d. Transition rules – why 1 person paid while no others ( when prop must be difficult
e. Want research done but worried if give right to interject, some will act strategically, transaction costs (forms)
f. Tracing
g. Distributional – rule tend to affect poor ppl who would sell their parts/organs
h. Even if willing to call prop, what value goes to which person?
i. Protecting propert ( trespass
d. Calabresi Excerpt: Entitlement, Prop Rules, Liab Rules, Inalienability
e. Right to Include & Exclude
i. Jacque v. Steenberg Homes – J told co couldn’t delivery mobile home across their land. S did so anyway b/c easiest route. $1 nominal dmgs & $100K punitive dmgs awarded by jury. Cts removed the punitive. Holds jury can award punitive dmgs when awards nominal ones.
1. Don’t want ppl to think trespass OK if no actual harm done
2. Punishment, deterrence, confidence in legal system for landowners
ii. State v. Shack – Ds entered seeking out certain migrant workers to meet w/them in their living quarters & give info on gov programs to help them. Ct rules for Ds, no trespass.
1. Once open land for certain purposes, can only reasonably limit
2. *act of inviting is like implied consent
3. Juxtaposition w/Jacque
V. Role of Reliance
a. Adverse Possession (state-law matter)
i. NYS – 15 yrs. Say O65 – title to land, protected by prop rule; AP68 – moves mobile home onto land – possession (maybe superior rights to AP2). If prove 7 elements, AP becomes TO in ’83 & title shifts retro to moment of possession
1. TO should be able to get taxes bak but can’t b/c SoL passed
2. AP then liable for i.e. toxic waste cleanup dumped on prop in  those yrs
a. Odd outcomes ( APs change minds, TOs looking for APs
3. No payment by AP to TO when transfer title
ii. Needs:
1. Actual possession
2. Open & notorious
3. Adverse
4. Under clm of right
5. Exclusive
6. Continuous
7. Continuous for SoL & disability
iii. Expectations of AP
1. Labor – if I work it, I should have some rights to what I sow
2. Since no one objects, it must be OK. Reliance on not exercising prop rights, being able to use land.
a. Notion of when rely on access to resource, gives more than just phys possession...so reliance should transfer title
iv. 3rd Party Reliance? (Creditors)
1. Reasonably rely on appearance you’re owner ( protect this
2. Diminishing marginal utility
v. SoL
1. “clean the books” every 15 yrs
2. More likely to be used unfairly
3. Mistakes
4. Favor weaker party
5. Making land mktable
6. Area ripe for probs
7. Just imposed oblig of land ownership
vi. Van Valkenburg v. Lutz – Vs bought land at foreclosure sale which had been occupied by Ls. L agreed to remove junk & clmd right to use traveled way to reach his prop. Ct rule for Vs.
1. Why didn’t get notice about right to foreclosure?
a. Notice – personal or public?
b. Can try to arg that by AP Ls were entitled to notice
2. Bad for original lawyer to let Lutz admit didn’t own prop
3. Sue for right to use land in particular way – TC awarded easement/right of way to L
4. Actual req
a. Ct concerned b/c didn’t use ALL of land
b. Purposes: no CoA unless enters ( start date for SoL
c. Award productivity & punish sleeping owners
i. Based on what avg use of prop in that community
ii. Ct’s reliance on §§38-39 of stat
1. But 28 seems to recogn not all should be used
a. In conflict w/§ 39
d. Ct seems to say chicken coops aren’t improvements ( classist, gentrification
i. Dispute btw poorer orig residents & new gentrifiers, farmers v. suburbanites
5. Open & notorious req
a. No Q about that here
b. Normally possession of kind ppl in area usually make use of land
i. Hard w/mining caves or not obv use land normally put to or sporadic, or a ski hut
6. Adverse & hostile: No permission to use land
7. Exclusive
a. Not a prob – Ls are one fam
b. Don’t want actual owner & AP to possess together ( permission issue
c. Exclusive of the owner & ppl you have no relation with
8. Continuous
a. Possessed in same way mbrs of community normally would
b. Notice, productivity, owner can really be charged w/sleeping
9. Claim of Right req
a. Made a mistake clm – ct says won’t qualify
b. Admits wasn’t his – won’t qualify
c. If thinks it’s mine: but will take anyway, but won’t
d. *can’t establish AP unless actually own the land according to this ct ( ct creates this weird box
vii. Mannillo v. Gorski – Steps accidentally encroaching by 15 inches. Ct remands.
1. Claim of right – must aggressively take what’s not yours or don’t care about state of mind
a. Only reason to rward bad faith AP is b/c think they’re more productive
2. How AP clms come up
a. Someone in chain of events made mistake
i. Fav kind of AP clm b/c act in good faith
ii. Shortened SoL & easier req. AP applied if under color of title
iii. Always apply objective rule
3. Mistaken Boundary cases
a. Know on wrong side, not kno either way, don’t kno if on right side (but don’t really care)
b. Objective, don’t look at intent
4. Squatter cases
a. Less sympathetic than mistaken boundary
b. Tend to fudge on other elements of AP so don’t give to them
5. Don’t make AP pay b/c undermines punishing sleeping owner...who’s the least cost avoider?
6. Neighborliness, view of property
7. Bilateral monopoly – must deal w/each other regarding steps – don’t want to undermine AP
8. Prop rules b/c don’t like cts making these kinds of decisions, subjective valuations, proof (slows it down)
viii. Tacking
1. AP’d strip & should be allowed to tack on rest of prop on orig title
2. *TRUE DEF* should we let AP2 benefit from yrs of AP1 or should AP2 start all over again?
a. TO was asleep whole time, we like mktability (AP sells to AP2), protects 3rd party reliance interests
b. Only if AP2 in privity w/AP1 (some relationship wrt land – sale, gift, etc)
ix. Can’t have AP if can’t sue – no tack-on time when no one was there
x. TO wills to daughter ( AP b4 TO dies, Did time agnst TO apply agnst daugh?
xi. O’Keeffe v. Snyder - *Personal prop is diff. Supposedly stolen paintings, never reported, factual discrepancies w/possessor. Ct reverses prior ruling for O & remands. If establish AP, does O’Keeffe lose?
1. Discovery Rule:
a. Think back to large pad left in op patient
b. Puts more oblig on her to prove she tried to find the paintings to put off SoL running
c. Right balance?
2. Subseq transfers of chattel btw parties in privity are continuous dispossession by TO
b. Gift
i. Newman v. Bost – Dying handed P keys to furniture & said everything in home was hers, pointed to bureau, clock other furniture. Action by P for life ins policy in drawer unlocked by one key to bureau pointed at. Ct rules new trial, seems to be agnst P unless can prove delivery another way.
1. Donatio causa mortis – need intention to gift & delivery, as determined by jury
2. Contrast to purpose of preventing fraud thru wills
3. Life ins policy not delivered to P – easily could’ve physically delivered but didn’t, so this was not gifted. Not even mentioned.
a. If present & capable of phys delivery, must deliver this way
ii. Gruen v. Gruen – P clms deceased father gifted painting to him, but retained possession of it while he was alive. Letters showing intent. B/c donor intended to keep life estate & gifted remainder interest, silly to req actual delivery of painting to P before death of father. Ct affirms ruling for P.
Basics of the American Estate System

I. Overview – Present Possessory Estates
a. Legacy of Feudalism
i. Recurring themes: Prop owner’s desire to perpetuate dynasty v. others’ interests in distributing wealth more broadly & King/state’s desire to tax v. prop owners’ desire to escape taxation
b. Possessory v. Nonpossessory Interests
i. Estates = interests that are now possessory or capable of becoming possessory in the future
ii. Non-possessory Interest = interest in land possessed by another, gives own of the non-possessory interest rights regarding use of land. Ex. easements & covs
c. Present Possessory: Freehold v. Non-freehold (leases)
d. Life Estate -Ends at owner’s death
i. When FS sub-divided, sub-estates must add to infinity. So when present interest in life estate is granted, someone must hold future interest. If no one is named, law assumes grantor retained the future interest.
ii. Types:
1. LE measd by life of done (To A for life)
2. Estate per autre vie – LE measured by someone else’s life (To A for life of B)
iii. Created:
1. Express words (To A for life, To A & upon A’s death to B & his heirs..)
2. Legal construction – CL: “To A” w/o time created LE. Now assumes FS.
3. Operation of Law – CL: husb gained LE to all wife’s real prop (Jure Uxoris). Ended on wife’s death, divorce. If child born, LE extended to husb’s life.
iv. Transferability – Life tenant can only convey what s/he owns. A to life then to B ( A conveys to C, whose LE will be measd by A’s life.
v. Defeasible
vi. Inheritability/Descendability:
1. To A & her heirs for A’s life – a’s heirs have no future interest & don’t inherit any interest from A
2. To A & her heirs for B’s life – if A predeceases B, LE passes to A’s heirs
vii. Future Interests – Less than FS so always a future interest
1. O to A for life – grantor retains a reversion
2. O to A for life, then B (for for ex A’s heirs) – grantor creates remainder in 3rd person/category of persons. B or A’s heirs will have present possessory interest in FS upon A’s death.
e. Fee Simple Absolute (FS)
i. Potentially infinite duration. Can be inherited by any owner’s heirs even w/o will. Only ends if dies w/o will or heirs, then escheats to state.
1. Lineal heirs = descendents
2. Collateral heirs = blood relatives like sibs, uncs, aunts, cousins, etc
ii. Doesn’t share ownership in terms of time w/anyone else & has right to possess prop for longest possible duration in CL
iii. Generally inheritable ( limitations on gen inheritability will be struck down (like limiting to male heirs)
iv. Freely transferable or mktable
v. Freely devisable – can be willed to whomever
vi. Indefeasible – can’t be conditioned
vii. No future interests
viii. Creation: “To A [and his heirs]”.
1. But in a will, any clear expression of intent to give FS suffices, although presumption that testator intended life estate only.
f. Fee Tail
i. Mostly abolished today
ii. Estate created by conveyance “to A and A’s heirs” ( descends to A’s lineal descendants until original tenant A, and all of A’s descendants are dead. Then reverts back to grantor or grantor’s heirs, or to some other branch of fam by remainder if specified in the doc.
g. Characteristics of Present Possessory Estates (see chart)
h. Future Interests
i. Present estate that’s not possessory yet.
ii. Future interest is considered your prop (ex compensation for emin domain)
iii. Reversion – transferable during life & descendable and devisible @ death
Anti-Commons & other Impediments to Bargaining from the System of Estates

I. The Dead – Impossibility of Bargaining w/Prior Owners
a. Life Estate: White v. Brown – home left to W to live in & not be sold. W filed action clming FS, not LE. Ct finds FS, w/restriction on selling void.
i. Words don’t clearly state intent of LE, then will construed as FS.
ii. Restriction not to sell conflicts w/free alienation but not enough to evid clear intent to pass only a LE to overcome presumption favoring FS
b. Future Interests in Transferees
i. Remainder -  vested or contingent (unk person or conditional on event)
1. If 1st future interest is contingent remainder in FS, 2nd future interest will also be contingent remainder. If 1st is vested remainder in FS, 2nd will be divesting executory interest.
2. Law has pref for vested remainder
3. Contingent subj to Rule Agnst Perpetuities, vested not
ii. Executory Interest – must cut short or divest some interest in another transferee or divest the transferor in the future (See 2/18 notes, p 161 ex 7 & 8)
c. Defeasible Estates – terminate prior to natural end upon occurrence of some future event
i. Fee Simple Determinable – end automatically when stated event happens
ii. Fee Simple Subject to Condition Subsequent – may be cut short/divested at transferor’s election when a stated condition happens
iii. FS Subject to Executory Limitation
iv. Mahrenholz v. County Board of School Trustees – 
v. Toscano - 

d. Future Interests – Modern Executory Interests
e. Rule Against Perpetuities
i. Symphony Space v. Pergola Properties
II. The Unborn, Unascertained, and Contingent – Problems of Bargaining w/Future Interests
a. Baker v. Weedon

b. Woodrick v. Wood
III. Too Few or Too Close to Bargain – Problems of Bargaining w/Concurrent Owners
a. Concurrent Ownership

i. Tenants in Common
ii. Joint Tenants
iii. Tenancy by the Entirety
b. Severing the Relationship
i. Riddle v. Harmon

ii. Harms v. Sprague

c. Sharing the Benefits & Burdens
i. Delfino v. Vealencis

ii. Spiller v. Mackereth

iii. Swartzbaugh v. Sampson
How to Make Housing Available, Affordable, Safe? Choices Among Reg Tools

I. Background
a. Garner v. Gerrish

II. Making Housing Available w/o Race, Religion, Gender, Sexual Pref, or Disability
III. Making Housing Safe: Common Law’s Hybrid Tort/Contract Approach
a. “Estates” Mindset

i.  Hannan v. Dusch
b. Quiet Enjoyment & Constructive Eviction
i. Reste v. Cooper

c. Moving to Contract/Tort Paradigm
i. Hilder v. St. Peter

IV. Approaches to Affordability Crisis
a. Chicago Board of Realtors v. City of Chicago
More on Tools for Controlling Externalities

I. Common Law of Nuisance
a. Morgan v. High Penn Oil

b. Estancias Dallas Corp v. Schultz

c. Boomer v. Atlantic Cement Co

d. Spur Industries v. Del E. Webb

II. Covenants
a. Background
b. Equitable Servitudes

i. Tulk v. Moxhay

c. Creation of Covenants

i. Sanborn v. McLean

ii. Neponsit

d. Termination

i. Western Land v. Truskolaski

ii. Rick v. West

iii. Pocono Springs v. MacKenzie

e. Common Interest Communities

i. Nahrstedt v. Lakeside Village

ii. 40 West 67th Street v. Pullman

Gov. Regulations as a Commons

Constraining Regulation – 5th Amendment Takings Clause

I. Eminent Domain
a. Kelo v. City of New London

II. Regulatory Takings

a. Categorical Rules
i. Loretto v. Teleprompter Manhattan CATV

ii. Hadacheck v. Sebastian

b. Balancing Tests

i. Penn Coal v. Mahon

ii. Penn Central v. City of New York

c. Current See-Saw

i. Lucas v. South Carolina Coastal Council

ii. Palazzolo v.Rhode Island

iii. Tahoe-Sierra v. Tahoe Regional Planning

