Been, Property Law, Spring 2010 as a 1L Class, A- in the class

I. Why do we have a system of private property?

a. Productivity

i. Locke theory of Ownership: mix labor

1. Property is the reward for mixing you labor with a resource

2. Private property allows you to capture the full rewards of your labor

3. As much and as good left in nature

ii. Demsetz

1. Internalize externalities to maximize wealth, create greatest social utility

2. Transaction costs drive people to develop new property rights 

a. Ex. Fur trade in Quebec spurred native Americans to develop property system to protect interests

b. Ex. Barbed wire in the West led to greater enforcement of property rights given ease of demarcation

3. Transaction Costs

a. Unknown offender

b. Organizing lots of people

c. Free riders

d. holdouts

b. Personhood: Radin

i. We have a personality interest in our property, express ourselves through our property

c. Security

i. Counters might makes right

d. Inherent Desires

i. People just want to own things

e. Barriers to creating any property scheme

i. Cost of enforcement

ii. Finding a leader

iii. Issues to look at:

1. Number of people involved

2. Sub-groups

a. Diffusion of interests

b. More personalities

3. Nature of Resource

a. Easily dividable?

4. Personality interest

a. How much do people identify with the resource?

5. Wealth distribution

a. Uneven distribution initially?

b. Would effect of propertization be uneven?

6. Susceptibility of regime to capture

f. Methods of propertization

i. Assign territory

ii. Assign time – time shares

iii. Profit sharing

iv. Limit sale

v. Limit size of resource sold

vi. Spacing

vii. Liability scheme

g. Methods of allocating resource

i. Auction

1. Efficient, but not most fiar

2. Dependant on initial allocation of wealth

3. Upsets people who have sunk costs

ii. Equally to all

1. Could be inefficient distribution

iii. Government Determined allocation

1. Alliance against IFQs

II. Communal v. Private property rights

a. Benefits of Communal property

i. Risk spreading

ii. Economies of scale of production

iii. Some resources are better as communal

1. Roads

2. Beaches, etc.

b. Demsetz: communal property creates great externalities. 

i. No incentive to economize in the use of his land with regard to others

ii. Private ownership decreases the cost of negotiating over externalities

iii. Less incentive for Conservation

1. No way to get others to conserve for future if I do

c. Barriers to entry to Community property system

i. Free-riders

ii. holdouts 

iii. Costs

1. Lawyers’ fees, information costs, enforcement

iv. Intergenerational enforcement

d. Benefits of private property

i. Internalize benefits of conservation

ii. Ability to negotiate directly with others

III. Examples of Propertization

a. Alliance Against IFQs

i. Government handed out licenses with fishing quotas based on historical fishing data

ii. Issues:

1. Used data old at time of handing out of licenses

a. If had announced data was about to be gathered, people would have over-invested and over-fished to get a bigger quota

b. But, market, participants, may have changed in the elapsed time

2. Gave licenses to owners

a. Overfishing more a result of overinvestment than career choices by workers. Licensing owners would more directly address this

iii. Tough cookies

1. Some will be screwed over int eh process, but good for fishery as a whole

b. Maine v. Oz

i. Maine: No private Property regime

1. Over-fishing

2. Work long hours

3. Constantly upgrading technology

4. Harbor gangs

a. Through violence, they managed to control over fishing

ii. Oz

1. Buy licenses, so look to resale value

2. Strict limits on fishing

3. Pay scientists to monitor fishery

4. Transition was hard, but worth it now

iii. Tuna Ranching

1. Individual transferable quotas

a. Right to catch  percentage of yearly haul

b. Can be bought and sold

2. More money for fish than used to get

c. Why can you proeprtize in OZ, but not US?

i. Younger industry, fewer players?

Rule of First Possession

I. Rule of Capture: Pierson v. Post
a. Pursuit alone does not give you the fox, you must manifest an unequivocal intention of appropriating the fox, deprive him of his natural liberty and bring it within your certain control

b. How do you decide when you have possession?

i. Precedent

1. Justinian, etc.

2. But, this is precedent form another jurisdiction, there are different facts, societal circumstances here

ii. Custom 

1. Dissent: Convene a panel of hunters

c. Goals in assigning rights

i. Certainty

1. Reduction In disputes

2. Notice

a. Allows for appropriate investment decision

b. Can sort out problems in advance

3. But, inflexible esp. with changing circumstances

4. Could disincentivize innovation

ii. Preserve historical processes, consistency, precedent

iii. Reward labor

1. Here, there is a continuum from forming motive to having fox in hand

iv. Efficiency

1. Majority and dissent differ over which regime will lead to fewer foxes

a. Institutional Competence Issue: maybe leg. is better suited to decide this.

II. Custom: Ghen v. Rich
a. If you have taken the only act of appropriation possible, done all that is possible to appropriate, then it is yours.

i. Here, harpooning and killing whale with marked harpoon is enough

b. Why Court looks to Custom

i. Small group of people is affected by custom

1. all should know

ii. Productivity

1. People won’t invest if they think that their whales could be stolen

iii. Fairness

1. Salvage fee paid to finder, so ok to not go with actual possession

c. Why look to Custom in general?

i. Reliance

1. Represents expectations of people

ii. Effect on Innovation
1. Fixed custom might deter technological innovation

iii. Whose interests does the rule protect?

1. Need to consider third parties

2. If not considered, maybe custom should not rule 

III. Market: Keeble v. Hickeringill
a. Violent or malicious act done to a man’s occupation is wrong, evne if no trespass on property

b. Interference with enjoyment of Property

c. Underlying policy goal of protecting the market system

i. Reward productivity

ii. Value competition
1. Would be okay to set up a rival decoy pond, but cannot scare away ducks

d. Damages: cost of disturbance

i. Value of ducks lost to disturbance, discounted by success rate

IV. Advantages of Rule of Capture

a. Certainty

i. Disputants

ii. Courts

iii. Investors

b. Rewards and Encourages Labor/

i. Investment

c. Rewards Talent

d. Ease of transactions

e. Congruent with social expectations

f. Resource captured quickly

V. Risks of Rule of Capture

a. Reduction in flexibility

b. Unjust application of law

c. Inefficient taking

i. Slash and burn tactics

ii. Discourages husbandry of resources

d. Late entrant can take work of another

e. Distributional issues

i. Rewards wealth and strength

f. Encourages monopolies

g. Lose natural storage value

h. Overinvestment in capture technology

i. Over consumption

Finders Keepers

I. Finder has right of ownership against all but the rightful owner: Armory v. Delamirie
a. Trover: money damages form defendant’s conversion of Plaintiff’s chattel

b. Policy concerns

i. Don’t encourage bad behavior – converter

ii. Encourage good behavior

1. Finding = labor

2. Return resource to market

a. More efficient, put to best use

b. More likely owner will regain possession

iii. Prevent overprotection of resource

1. If finder could lose to converter, then might not return resource to market

c. What rights upon transfer?

i. Price should be discounted by chance of true owner returning

d. What if two subsequent finders? Two subsequent converters?

i. Finder 1 had prior possession

ii. But, could encourage lying by rewarding original finder

iii. Need to weigh deterrence value of not recognizing right v. cost of proving lawful possession

e. Issue of Bailments
i. Want possession to mean something, otherwise would have to prove ownership every time you take clothes to dry cleaner, leave coat at coat check

ii. Tend to favor possessor

f. Rights of Bona Fide purchaser
i. Should bona fide purchaser have to give up found/stolen property?

ii. Want to encourage true owner to be careful with property

iii. But, want to encourage purchaser to continue valuable economic activity

iv. Jeweler in position to mitigate risk by investigating seller

v. Making bona fide purchaser will encourage them to invest in investigation, insurance

II. Absent Land Owners: Hannah v. Peel
a. Rewarded meritorious conduct of soldier that found and reported brooch

b. Land owner v. Finder

i. Normally you own everything on your land

1. Liable for bad, should also get the good

2. Personality interest in home

3. Privacy interest

4. General expectations

5. ( less strong here as he never possessed the house

III. McAvoy v. Medina

a. Shop owner gets to keep wallet because it was mislaid and not lost

b. Mislaid v. Lost

i. Mislaid voluntarily placed somewhere, neglected

1. Wallet placed on counter, forgotten

ii. Lost is not voluntarily placed and not retrieved

1. Wallet accidentally dropped

c. Issues with only allowing shop owner to keep if mislaid

i. Shop owner more likely to be able to return to true owner, regardless of whether lost or mislaid

ii. More complicated rule, risk of errors higher

iii. Incentive to push wallet to floor so patron can keep it as los

IV. Lost v. Mislaid v. Abandoned

a. Lost v. Mislaid distinction no longer used much

b. Abandoned is beyond recall of true owner, often by passage of time

i. Or, Intent: Popov v. Hayashi
1. Baseball hit into stands is automatically assumed to be abandoned

2. Pre-possessory right

a. Legal fiction used to make decision easier

b. Similar to constructive possession

V. Why Privilege Possession?

a. Reward Labor

b. Natural rights give laborer right to resource

c. Encourage Productivity

d. Notice

e. Administrative Ease, Market transactions

f. Ease of dispute resolution

g. Expectations

VI. Possession ≠ rights: Johnson v. M’Intosh
a. Native Americans only held occupancy rights to land, could not sell it, due to being conquered

i. Occupancy rights could be sold

ii. Occupancy rights can be transferred to children as they belong to the tribe

b. Court sticks to narrow U.S. courts legal right question

c. Who can kick Native Americans off land?

i. Native Americans could abandon land

1. What would they have to do to do this? What about a seasonal move?

ii. US could exercise eminent domain

iii. US could go to war and gain occupancy rights by conquest

d. Justifications in opinion

i. Principle of Discover/Conquest

1. Agreement between conquering nations that first discoverer of non-Christian land owned it

2. Issue of Custom not involving interest of third party – Native Americans

ii. Bargain

1. Bargain between Native Americans and whites to trade sovereignty for Christianity ( weak

iii. Nobody objected

1. Except the Native Americans ...

iv. Native Americans could not be assimilated into European society, so did not need to respect property rights as you would a traditional conquered people

v. Lack enforcement power

1. Court could not force people to give up land, don’t have an army

vi. Institutional Competence: Court v. Legislature

e. What right could Native Americans have to land by being there first?
i. Notice
ii. Labor
1. Europeans argued that Native American use of the land was not productive
2. Whose standards do you use to find labor?

Intellectual Property

I. Hot News Doctrine: INS v. AP
a. Fairness
i. Unfair to deny AP quasi-property right to news after their labor investment
ii. Rights of public?
1. Have a right to the news, making informed decisions
iii. Locke’s labor theory of property rights
1. INS did not have as much and as good due to market exclusion
2. Intellectual property is generally an inexhaustible resource, but the news is not

3. What labor did AP put in?

b. Efficiency
i. Giving monopoly could result in high prices
ii. Towns with only INS would get no news
iii. Unfair competition ( Keeble v. Hickeringill

c. Tradeoffs
i. What is a long enough protection?
ii. What is a long enough lead time?
d. Institutional Competence
i. Judicial precedent will stay even as industry advances
e. Injunction v. Damages

i. Injunction ( property rights, can’t be forced to sell
ii. Damages ( liability rule, forced to sell at market price
iii. Why we prefer Property
1. Tend to prefer owner’s assessment of value over Court’s ability to assess market value
2. Worry that market will not get the price right
a. Misses personality interest
iv. Why liability rule might be better
1. Don’t want one person to hold up progress ( hold-out
II. Hot News does not apply to fashion: Cheney v. Doris Silk

a. Distinguished on basis of fashion industry being different from newspapers

i. If applied INS would conflict with Congressional patent scheme

ii. Not isolation problem as with newspapers

iii. People willing to pay for originals

b. Smith v. Chanel

i. Public interest in imitation, comparable goods at lower price

ii. Mixing labor, i.e. spending a lot on original product, does not give you a property right

iii. Imitation spurs competition

III. Property interest in imitation of public image: White v. Samsung
a. Dissent:

i. Overprotecting intellectual property can stunt creativity

ii. Property rights are not absolute, should still be right to fair use, parody, etc.

iii. IP law designed to encourage others to build on works of original author

b. Too close to a monopoly

c. Institutional competence

i. Copyright law has enough room to deal with this

1. Has already balanced the need to free speech, protect inventions, encourage creativity

d. How do we draw the line?

IV. Body parts: Moore v. Regents

a. Howyou define property determines the rights you get

b. Why not respect his right to genetic material, cells?

i. Abandoned them when he consented to procedure

ii. Cells are not totally unique

c. Court puruses narrow protection of informed consent suit

i. Says rights at issue are so narrow this is no longer a property issues

ii. But, no minimum number of rights to have property

d. A very narrow right to intellectual property could have worked with eh patent

V. Moore and theories of property

a. Demsetz

i. New property rights will emerge with new cost-benefit possibilities

ii. When a resource is sufficiently scarce, you will move to a property regime

iii. This is a new field that will require some sort of decision about property rights

1. Havasupai Native Americans of Grand Canyon goes back blood samples that were used for purposes outside of diabetes research

b. Personality interest

i. Arguably strongest in your person

ii. But, what do you care about discarded cells?

c. Moral issues

d. Locke theory

i. Doctors mixed labor with his cell-line to add value

ii. Moore continued to contribute by showing up for extra visits

e. Efficiency issues

i. Don’t want doctors to give up socially valuable research

ii. Anticommons issue – giving Moore property right could cause him to hold out, slow things down

f. Distributional issues

i. Will this tend to affect the poor more than others?

Right to Exclude

g. Jacque v. Steenberg

i. Allowed punitive damages of $100,000 for trespass even though only nominal damages  of $1 were awarded.

ii. Rationale

1. Need threat of big damages to enforce property rights

2. Right to exclude is sacrosanct

h. State v. Shack

i. Right to exclude is limited by bringing people onto your land, you must allow them access to federal programs

ii. Similar to an emergency right of access, neceessity

iii. Property rights are inherently limited by the human values they are designed to serve.

iv. Title to property does not include dominion over those on premises

v. Common law maxim to not use property to injure rights of others


Adverse Possession

I. Justifications

a. Ballantine: 

i. Quiet titles which are openly and consistently asserted

ii. Provide proof of meritorious titles

iii. Correct errors in conveyencing

b. Holmes:

i. Should look to rights of the one acquiring land to find foundation of acquisition of rights – gainer not loser

c. Labor theory

i. Locke theory of mixing labor with land creates property interest

d. Reliance

i. Since no one objected, came to rely on state of affairs

ii. Come to rely on more than just right to occupy, rely on right to sell, etc.

iii. Third Party Reliance

1. Protect creditors to prevent gumming up of commerce

e. Repose

i. Marketability: keep land transactions clear of old claims of title

f. Protects owner when title cannot be proven

g. AP has personality interest in land

II. Requirements

a. Actual possession

i. Earning principle: by working land you earn some kind of right

ii. Many western states require AP to pay taxes on land

b. Open and notorious

i. Sleeping principle – penalize dormant owner

ii. (Constructive) Notice
iii. In a way that is common to that type of land, that neighborhood

iv. Open question: if you obtain some rights, do you get all the rights to the land?

v. Minor encroachments are only open and notorious if owner has actual knowledge – Manillo v. Gorski
c. Adverse

i. Lack of permission

d. Under Claim of right
i. State of Mind:

1. Objective: state of mind does not matter

a. Once there is entry, there is a cause of action, so state of mind does not matter (English stance)

b. Manillo v. Gorski

2. Good Faith standard: I thought I owned it

3. Aggressive Trespass Standard: Hostile: knowingly wrong – Van Valkenburg v. Lutz
a. Preble v. Maine
e. Exclusive

i. Defeated if sharing with TO, other members of the public
f. Continuous

i. In manner true property owner would use it

ii. Summer occupancy is continuous if this is how others use their land – Howard v. Kunto
iii. So long as privity, can tack on possession of mistaken piece of land to actual piece of land – Howard v. Kunto
1. Judicial recognition of the need for a reasonable connection between successive occupants

g. Continuous for SOL, plus disability period

III. Consequences

a. Tax on land owners – have to check land every 15 years or so

b. Gain title back to start of possession

i. Thus, all tax liability, leins, mortgages

ii. Want someone to be responsible for the land

c. Why don’t make AP pay?

i. Undermines punishment of sleeping owner

ii. Want to figure out who is the least cost avoider

iii. Would affect neighborliness: planting of petunias

iv. Don’t like courts determining value of small pieces of land

IV. Questions

a. Tacking: if TO gives land to daughter, with an AP on it, does SOL start when AP arrived or when daughter gets land?

V. Cases

a. Van Valkenburgh v. Lutz

i. Lutz’ build house, garage on land, and have garden, chickens etc.

ii. Gave up right to land in a court case where they accepted a prescriptive easement

iii. Did not have AP because he did not sufficiently improve land, was not occupying hostilely

iv. Dissent

1. Could be issue of not approving of land use

2. OK to leave undeveloped are for timber

3. Could not divest himself of property rights thorugh previous court case, if had AP, tehn only through official channels could he get rid of right to land – not properly transferred

b. Mannillo v. Gorski

i. Addition to house that encroaches on Mannillo land by 15”

ii. Maine Doctrine: must intend to possess land whether or not you think it is yours

1. No mistakes allowed

iii. Connecticut Doctrine: mental state does not matter

c. Howard v. Kunto

i. After survey, determine that people are living on wrong land

ii. Tacking allowed if successive occupants in privity

iii. Summer home is continuous if consistent with nature and condition of the land

VI. Adverse Possession of Chattels

a. O’Keefe v. Snyder

i. Discovery Rule: cause of action does not accrue until the injured party discovers facts forming the basis for a cause of action
1. Shifts emphasis from possessor to owner, due diligence of owner
2. By diligently pursuing stolen goods, owner can prevent statute of Limitations from tolling
3. Passing of chattel between owners does not affect discovery rule
ii. Adverse possession of Chattels:
1. Hostile, actually visible, exclusive and continuous possession

2. Visible possession of art issue because could be on private display
iii. Why shift burden?
1. Quiet title, grease wheels of commerce, punish sleeping owners
VII. Gifts 
a. Newman v. Bost

i. Must be intended and delivered
ii. If capable of being delivered manually, it must be delivered
1. Prevent circumvention of statute of wills
iii. Constructive delivery only for things too big to give, i.e. house.
b. Gruen v. Gruen

i. Inter vivos gift: intent, delivery, acceptance
1. Intent of irrevocable present transfer of property
2. Cannot be conditioned on death
ii. Donee has burden of proving elements
iii. Must show intention to transfer a present interest
1. Gift is irrevocable once made, you get title 
2. Will gives you neither title or possession until death

Overview of Deadhand Control

I. Fee Simple conditional and Fee Tail

a. Shaping very nature of estate

II. Continued ownership conditional, attempt to affect behavior of future owner

a. Fee simple determinable, fee simple subject to Condition subsequent

b. Restraints on alienation, marriage

III. Influence behavior of future interest holders by making interest contingent on conduct

a. Contingent remainders

IV. Influence behavior by making condition run with the land

a. Covenants

V. Motivations for Dead Hand Control

a. Keep wealth in family

b. Control family behavior

c. Make wealth/behavior do honor to family

d. Anticipate future events

e. Increase current value of resource

VI. Motivations to excape Dead hand control

a. Want to have cake and eat it too

b. But, why should world belong to the living?

Estates System

I. Themes

a. Property owner’s desire to perpetuate dynasty v. others’ desire to distribute wealth broadly

b. King’s desire to tax  v. Owner’s desire to escape taxation

II. Purposes of Estate System

a. Clear who is transferring

b. What is being transferred

c. To whom it is transferred

d. What sort of ownership

e. Duration of transferee’s interest

III. System overview

a. Non-Possessory: easement, covenants

b. Possessory : everything else that is currently or has chance of becoming possessory at some point

i. Future Possesory

1. Reverter, etc.

ii. Present Possessory

1. Freehold

a. Fee simple

b. Life estate

2. Non-Freehold

a. Tenancy for years

b. Periodic tenancy: year to year

c. Tenancy at will

IV. History

a. Originally, land leased from a lord was only a life estate

b. Eventually, gave to A and his heirs, with “and his heirs” being words of limitation defining the type of interest

i. Words of purchase define grantee

1. “to A”

ii. Why? Promote marketability of land

c. Statute Quia Emptores 1290

i. Finally made it so you could transfer a freehold estate without consent of lord

V. Fee Simple Absolute

a. Words necessary

i. Common Law inter vivos grant: “and his heirs”

ii. Common Law will words: 

1. Not as rigid, only need a clear expression of intent to overcome presumption of life estate

iii. Today

1. Presumption of fee simple, so have to overcome this presumption to give  a smaller estate

b. Characteristics

i. Ultimate ownership

ii. Infinite duration

1. Can only end if property escheats to the state

iii. Generally inheritable

1. Even limitations put in will, i.e. to male heirs, will be struck down

iv. Freely transferable and marketable

v. Freely Devisable

vi. Indefeasible

1. Cannot have smaller estates carved out, if you do no longer FSA

vii. No Future interests

c. White v. Brown
i. Restraint on sale is not a life estate, restraint on sale declared void as against public policy
1. Presumption of a fee limple unless clear evidence to only pass a life estate
VI. Fee Tail

a. Origianlly to A and the heirs of his body was a fee simple conditional, you only get land if you have kids.

b. Only still exists in DE, ME, MA, RI

c. Land inheritable by family line only

d. Any transfer in lifetime is only a life estate

e. Prevent alienability

i. Common Recovery: But, could engineer fake lawsuit through chancery to get a fee simple

f. Cut out because king antedt o promote transferability and destroy land base of families powerful enough to ooppose the king

VII. Life Estate

a. Types

i. For own life: to A for life

ii. Per autre vie: To A for the life of B

iii. Jure uxoris

1. Man acquired a life estate in his wife’s property

a. Lasts until divorce, either spouse dies, or live child

2. If live child, then extended to life of husband

iv. Tenancy by the Courtesy

1. Man holds property of wife courtesy of the law

2. ( Overturned by Married Women’s Property Acts in the 1800s

b. Transferability

i. Can transfer, but will revert upon death of life tied to estate

c. Defeasibility

i. Can place limitations

d. Inheritability/Descendibility

i. To A and her heir’s for A’s life

1. Heirs get nothing as they only exist after A’s death, and that ends life estate

e. Future Interest

i. Always a future interest

ii. O to A for life

1. O has reversion

iii. O to A of life, then to A’s heirs

1. Heirs have remainder

VIII. Alienability

a. Objections to restraints 

i. Make property unmarketable

ii. Perpetuate concentration of wealth

iii. Discourage improvement of land

iv. Works hardship on creditors

b. Types

i. Disabling: withhold power to transfer

ii. Forfeiture Restraint: if attempt to transfer, interest forfeited to third party

iii. Promissory Restraint:

1. Grantee promises to not transfer interest

2. Enforceable only via contractual remedies

3. Landlord tenant context

c. Restatement of Property

i. Absolute restraint on alienability is void

ii. Partial restraint to be evaluated according to reasonability of purpose, effect and duration

iii. Forfeiture restraints valid

IX. Defeasibility

a. Occurrence of specified event ends interest prior to natural ending point

b. Purpose: land use control

c. Fee Simple Determinable (Fee Simple on a special Limitation)

i. Ends automatically

ii. Durational aspect to words

iii. Possibility of reverter

d. Fee Simple subject to Condition Subsequent

i. Cut short at transferors election

ii. Conditional language

iii. O retains right of entry, power of termination

iv. O must elect to take back

v. If you do not exercise right of entry, SOL starts tolling, AP begins

vi. Odd Fellows v. Toscano

1. Restraint on alienation upheld, considered fee simple subject to condition subsequent

2. Policy Reasons

a. Tragedy of anticommons

i. If rights to resource are held by multiple descendants, property may not be used efficiently if it reverts

b. Incentive for investment

c. Cannot get mortgage

d. Development trends in community

e. Gifts to charity

f. Prevent societal myopia re short run needs

g. Reliance interests of third parties

h. Dissipation of wealth

i. Prevent landed gentry from holding onto land

e. Fee Simple subject to executory limitation

i. Defeasible fee simple (fee simple determinable or fee simple subject to a condition subsequent) with a future interest in a third party

ii. Third party has an executory interest

f. Marenholz v. County Board of School Trustees

i. Fee Simple determinable with possibility of reverter because “only” created a durational element.

ii. Policy at work here

1. Encourage gifts to charity

2. Favor current owner over dead hand

3. Keeping piece of land intact

4. Resolve ambiguity in favor of present possessor for sake of continuity, reliance interest

X. Future Interests

a. Interests in transferor

i. Reversion

1. Portion of estate left in grantor wen anything ess than the whole estate is transferred

2. If you fial rule of perpetuities, then you end up with reversionary interest in grantor

3. Can transfer

a. Devise 1: to A for life

b. Devise 2: to B upon A’s death

c. B gains the reversion that O had.

ii. Possibility of reverter

iii. Right of entry, power of termination

b. Interests in transferee: Remainders

i. Interst created in someone other than transferor, will become possessory IMMEDIATELy upon the expiration of prior interests created in same grant, only divests transferor, does not divest any other interest

1. No gap

ii. Vested remainder

1. Requirements

a. Given to ascertained person, and 

b. Not subject to condition precedent

2. Types

a. Indefeasible: cannot be taken away

b. Vested subject to open, vested subject to partial divestment

i. Later born children get part of estate

c. Vested remainder subject to divestment

i. TO A for life, then to B and her heirs, if B does not survive A, to C and his heirs

iii. Contingent remainder ( LOOK FOR RULE OF PERPETUITIES PROBLEM

1. Gifts to the heirs of a living person are always contingent

2. Requirements

a. Given to unascertained person, or

b. Made contingent on an event occurring

3. TO A for life, then to B if B graduates from law school

a. B has contingent remainder

b. B could divest the reversion O retains, because A could die before B graduates, so once he graduates, would divest O of reversion

4. Alternative contingent remainder

a. To A for life, then to B and her heirs if B survives A, and if B does not survive A, to C and his heirs.

b. ( 2 ifs, less than a fee simple given to B

5. Subject to Rule Against perpetuities

iv. Vested v. Contingent

1. Vested accelerates upon death, Contingent cannot accelerate with death

2. Traditionally: Contingent remainder unassignable during remainderman’s life, so unreachable by creditors

a. Now, assignable and reachable by creditors

3. Contingent remainders destroyed if they did not vest upon termination of the preceding life estate

v. Executory interest

1. Future interest that can take effect only by divesting another interest

2. Springing Executory Interest

a. To A for life, then one year after A’s death, to B

i. B takes reversion form original grantor, who retained a reversion

3. Shifting Executory interest

a. TO A for life, but if B graduates form law school at top of class, then to B and B’s heirs

i. B could take from A, not he original grantor

c. Differences that still matter

i. Contingent remainders subject to rule against perpetuities, vested remainders are not.

XI. Rule Against Perpetuities

a. Interest must vest or fail no later than 21 years after a life in being at time of creation

i. Applies to interests not vested at time of conveyance

1. Contingent remainders

2. Executory interests

3. Class gifts – vested remainders subject to open

ii. Does not apply to rights in grantor: rights to reentry, possibility of reverter

iii. Must be certain to vest or fail

1. Validating lifeperson that proves contingent interest will vest or fail within the life, at the death, or within 21 years of death

2. If you can find a counterfactual, ruel against perpetuities kicks in

b. Reasoning

i. Parents know best

ii. Protect grandchildren until they are old enough to make up own minds

c. Charity to Charity transfers often exempted 

d. Symphony Space

i. option to buy back property violated rule of perpetuities because if final option date is used, will be more than 21 years from date of agreement

1. corporate rule

ii. Policy issue of rule of perpetuities applying in commercial setting

1. Many of reasons for having such a rule od not exist here

Unborn, Unascertained, Contingent – Future Interests

I. Baker v. Weedon

a. Court can order sale of land to prevent waste, should look to interests of all the parties

i. Court found that sale of whole property would result in economic waste

ii. Court makes Anna have to go begging to children anytime she wants money, against interests of Mr. Weedon

iii. Court forcing inefficient outcome

b. Policy issues

i. Efficiency, investment

ii. Future interest holders trying to grab more of an interest in land than they should

II. Woodrick v. Wood

a. Remainder interest holder not allowed to prohibit destruction of barn as it is not waste because it increases value of land

b. If declared waste, Ohio law would have required forfeiture

c. Court may have been protecting personality interest in barn by granting damages

III. Why court has to intervene

a. If unborn, hard to negotiate

b. Classic bilateral monopoly

i. Anna can only negotiate with grandchildren, no competitors

IV. Rights of Live tenant

a. Undisturbed possession

b. Future interest holders have right to occasionally inspect land for waste

i. Look for AP

1. Future interst hodler cannot file suit against AP, but can file suit against life tenant for waste

c. Ordinary and recurrent income from land

i. Rents

ii. Ordinary – use made prior to conveyance

1. Open Mines Doctrine: if mines open at time of conveyance, can continue to mine, if you discover later, can only get a reasonable amount form discovery

d. Cannot sell anything other than life estate for own life

e. If land sold, proceeds invested, have right to interest

f. Drastic changes require agreement with remaindermen

V. Waste

a. Types

i. Permissive Waste – failure to maintain in a reasonable state of repair

1. Must pay taxes, maintain property

ii. Voluntary Waste

1. Exploiting land beyond entitlement

2. Open Mines Doctrine

iii. Ameliorative Waste

1. Change to make land more valuable

2. Traditionally not allowed

a. Honor wishes of grantor

b. Keep landmarks needed for property demarcation

3. Used as historic preservation device

b. Policy isues

i. Tied to morays of neighborhood

ii. Nature of interests will influence waste

1. Stronger current v. weaker future ( more waste allowed, and vice versa

iii. Internalization of externalities

1. Make’s current holder accountable to future interest holders

iv. Remedies to remaindermen depend on strength of interest

1. More speculative reversion, then may get fewer damages

VI. Take aways form life estates

a. Never use them, set up trust instead

i. Trusee gets a fee simple, so can do whatever she wants with land, even sell.

Concurrent Ownership

I. Tenants in Common

a. Separate but undivided interests

b. Interest is descendible

i. Can divide interest at any time

ii. Can unilaterally sever

iii. Can transfer tenancy in common to another

c. No survivorship rights

d. Delfino v. Vaelencis

i. Tenants in common get a court to partition in kind, instead of a partition by sale

ii. Policy to favor partition in kind

1. Partition by sale when physical attribute make partition impracticable or inequitable

2. Partition by sale is easier, fewer value judgments involved

e. Issue of the Family Farm

i. Farm devises to large number of people, someone buys one interest, then goes to court to force sale of whole property, and then he can buy whole thing for a song

f. Spiller v. Mackereth

i. Ouster: must deny all rights to cotenant, right to possession

1. Request for rent, to vacate is not an ouster, must actually deny use and enjoyment of land

2. In some jX, refusal to enter intot rental agreement with third party is ouster

g. Current presumption for tenants in common

II. Joint Tenants

a. Survivorship rights

b. Single owner

c. Nothing “passes” to surviving tenant, as they already owned whole

d. Unities

i. Time

1. Interests acquired at the same time

ii. Title

1. Acquired title by same instrument

2. Cannot inherit through intestate succession

iii. Interest

1. Equal undivided shares identical interest

a. Today, many courts allow unequal interests

iv. Possession

1. Both have right to possession of the whole

e. Any unity broken ( joint tenancy no longer exists

i. Right of survivorship destroyed by severance

f. Presumption at Common Law for conveyance to multiple parties

i. Kept land together

ii. In feudal times, avoided taxes

g. Benefits

i. You avoid probate, so you have instant access to property

ii. Joint tenant entitled to half of rents form third parties

h. Riddle v. Harmon

i. One joint tenant may unilaterally sever without the use of an intermediary device

ii. Using a straw man should not be needed, as CA allowed creation of joint tenancy by direct transfer

iii. Should be able to do directly what you can do indirectly

i. Harms v. Sprague

i. Mortgage does not sever joint tenancy

1. Title theory: in exchange for mortgage I give you title, retain redemption power to get title back by paying off mortgage

2. Lien Theory: you get a lien on my land, but not title

a. ( court goes with lien theory to hold that joint tenancy has not been severed

ii. If you had mortgage aginst land as joint tenant, then you die, your interest int eh land dies too, so it no longer exists as against surviving tenant

iii. Policy issues

1. Keeping land together

2. Surviing tenant’s expectations

3. Right of Privacy
do not want to have to reveal severance

a. Tension between efficient use of property and keeping family together

4. Expectations of third parties

a. If you laon money, you should inspect collateral, including title

b. But, we want land to be mortgagble, not high cost to giving a mortgage

j. Swartzbaugh v. Sampson

i. Husband makes lease for part of land to become boxing pavilion

ii. Leases to third parties are valid and cannot be canceled by joint tenant not on lease

iii. Going to be unfair to at least one joint tenant here

iv. If she had partitioned:

1. Lose survivorship rights

2. Lsoe improvements to the land

3. Can’t use the rest of the land

4. Would not have interfered with lease of Sampson

v. Could have tried for an ouster

1. Show that Sampson was preventing her form occupying the land with the boxing pavilion

III. Tenancy by the Entirety

a. Joint tenancy + marriage

b. Only conveyance by husband AND by wife can defeat right of survivorship

i. Only death, divorce, or joint conveyance can sever

c. Common Law assumption of tenancy by entirety for married couple

IV. Rights, obligations, Benefits in general

a. Benefits

i. Rents from third party leases

ii. Profits from business use of property

iii. Value from occupying as a residence

b. Obligations

i. Right to contribution for mortgage, taxes, etc.

ii. Necessary repairs

1. Some jX recognize right of contribution here

2. Most do not, absent an agreement in advance

a. Too hard to determine fair market value of repairs, necessity

iii. Improvements

1. No right to contribution, imporover just gets upside when sell land

Regulatory Tools for Housing

I. Garner v. Gerrish

a. “term of quiet enjoyment” with privilege of termination in hands of tenant ( life tenancy terminable at will of tenant

b. assumption of reciprocity of termination is old rule that no longer applies as we no longer have livery of seisin

i. violates terms of agreement and frustrates intent of parties

ii. might violate numerus clausus principle – cannot create new estates

1. here, court may have creatd a life lease, something that does not exist

2. Policy

a. Don’t know how new forms will exist within system

b. Information externalities

c. Promotes transferability of property by keeping list of considerations short when buying property

d. Prevents splitting up of property

II. 14th Amendment

a. only enforceable aginst states, not private actors

b. Washington v. Davis: 14th amendment applies to INTENTIONAL instances of racial discrimination

i. City of Yonkers only instance of this

III. Civil Rights Act of 1866

a. Prohibits racial discrimination in housing

b. Jones v. Alfred: applicable to private parties

IV. Fair Housing Act of 1968

§3603. [Exemptions]

. .

(b) Exemptions

Nothing in section 3604 of this title (other than subsection (c)) shall apply to—

(1) any single-family house sold or rented by an owner: Provided, That such private individual

owner does not own more than three such single-family houses at any one time. . . . Provided

further, That after December 31, 1969, the sale or rental of any such single-family house

shall be excepted from the application of this subchapter only if such house is sold or rented

(A) without the use in any manner of the sales or rental facilities or the sales or rental services of

any real estate broker, agent, or salesman, or of such facilities or services of any person in the

business of selling or renting dwellings, or of any employee or agent of any such broker, agent,

salesman, or person and (B) without the publication, posting or mailing, after notice, of any

advertisement or written notice in violation of section 3604(c) of this title; but nothing in this proviso shall prohibit the use of attorneys, escrow agents, abstractors, title companies, and other

such professional assistance as necessary to perfect or transfer the title, or

(2) rooms or units in dwellings containing living quarters occupied or intended to be occupied

by no more than four families living independently of each other, if the owner actually

a. maintains and occupies one of such living quarters as his residence. . . .
§3604. Discrimination in the Sale or Rental of Housing and

Other Prohibited Practices

As made applicable by section 3603 of this title and except as exempted by sections

3603(b) and 3607 of this title, it shall be unlawful—

(a) To refuse to sell or rent after the making of a bona fide offer, or to refuse to negotiate

for the sale or rental of, or otherwise make unavailable or deny, a dwelling to any person because

of race, color, religion, sex, familial status, or national origin.

(b) To discriminate against any person in the terms, conditions, or privileges of sale or

rental of a dwelling, or in the provision of services or facilities in connection therewith, because

of race, color, religion, sex, familial status, or national origin.

(c) To make, print, or publish, or cause to be made, printed, or published any notice, statement,

or advertisement, with respect to the sale or rental of a dwelling that indicates any preference,

limitation, or discrimination based on race, color, religion, sex, handicap, familial status,

or national origin, or an intention to make any such preference, limitation, or discrimination.

. . .

(f)(1) To discriminate in the sale or rental, or to otherwise make unavailable or deny, a

dwelling to any buyer or renter because of a handicap . . .

(2) To discriminate against any person in the terms, conditions, or privileges of sale or

rental of a dwelling, or in the provision of services or facilities in connection with such dwelling,

because of a handicap . . .

(3) For purposes of this subsection, discrimination includes—

(A) a refusal to permit, at the expense of the handicapped person, reasonable modifications

of existing premises occupied or to be occupied by such person if such modifications

may be necessary to afford such person full enjoyment of the premises except that,

in the case of a rental, the landlord may where it is reasonable to do so condition permission

for a modification on the renter agreeing to restore the interior of the premises to the

condition that existed before the modification, reasonable wear and tear excepted;

(B) a refusal to make reasonable accommodations in rules, policies, practices, or services,

when such accommodations may be necessary to afford such person equal opportunity

to use and enjoy a dwelling; or

(C) in connection with the design and construction of covered multifamily dwellings for

first occupancy after the date that is 30 months after September 13, 1988, a failure to

design and construct those dwellings in such a manner that [common and public areas of

the dwellings are readily accessible to handicapped persons, doors within the dwellings

are wide enough for wheelchairs, and other features of “adaptive design,” such as easily

reached light switches, are provided].

I. Starett City

a. Action brought to strike down racial quaotas that were actually integrating housing

b. Quotas struck down, developer resorted to trying to attract eastern European immigrants to maintain diversity

II. Criticisms of FHA
a. Not much progress in integration
b. Not much toward elimination of discrimination
i. People have become more sophisticated
ii. Have to send in testers, expensive to do this
c. Current issues are more in area of lending
i. Community reinvestment act, Fair Credit Reporting Act tried to provide equal access to credit
ii. Led to flooding of low income neighborhoods with sub-prime mortgages, current mess
d. Currently FHA is used most for disability
Hybrid Tort/Contract Approach

I. Hannan v. Dusch

a. Landlord only needs to provide legal possession

b. English Rule: must provide physical possession

i. Rule of fair dealing: wouldn’t’ have bought land if they couldn’t possess it

ii. Landlord in better place to know of adverse possessor than buyer

iii. Lessor has more info required for testimony

c. American Rule: only need to deliver legal right to possession

i. Remedy of lessee is against wrongdoer, not landlord

ii. No implied covenant

iii. Lessor should not be responsible for torts of another

iv. Tenant has greater incentive to remove squatter

II. Quiet Enjoyment and Constructive Eviction

a. Implied Warranty of Quiet Enjoyment

i. Needed actual physical interference with use of premises

1. Cannot occupy land

2. Locked out from building

ii. Entitled to:

1. Sue for damages

2. Disaffirm lease

3. Quit paying rent

b. Constructive Eviction

i. Half way from American Rule to Implied Habitability

ii. Allows for situations without actual physical eviction

iii. Requirements

1. Physically harassing, maintaining house of ill repute

2. Failure to act

a. Withholding something essential tot eh enjoyment of the lease hold

b. Must breach preexisting duty

c. Make premises uninhabitable

iv. Exceptions to traditional rules

1. Exception for short term lease of furnished apartment – American Rule did not apply

2. Duty not to misrepresent condition of dwelling

3. Duty to disclose latent defects

a. Landlord should have known, tenant could not reasonably discover

4. Duty to maintain common areas of the building

a. Tenants do not have power over these areas

5. Repairs must be done reasonably

6. Landlord ahs duty to abate immoral conduct

7. ( Breach of any of these duties is a breach of the implied warranty of quiet enjoyment

c. Reste Realty Corp. v. Cooper

i. Continual flooding of premises, even after signing a new lease, was found to be breach of covenant for implied warrant ( constructive eviction

ii. Used duty to conduct repairs non-negligently, duty to maintain common areas

iii. Court moves toward Contract Law mindset

iv. Tied landlords duties to the purpose of the lease

v. Still ah veto vacate premises to show eviction

III. Problems with Constructive Eviction

a. Timing

i. If you wait too long, wakens hardship argument

ii. If you leave to quickly, weakens ability of landlord to fix

b. Risk

i. If you abandon, then lose case, liable for rent

c. Useless in areas where hard to find housing: NYC

d. Can’t be used to force landlord to make repairs

e. Unhelpful where no express duty of repair

f. Might not be available if you know of problem before signing lease

g. Could lead to actual eviction in retaliation

IV. The Illegal Lease: Brown v. Southall Realty
a. If landlord knows at time of lease that it is in significant violation of housing code, lease is illegal, no way to enforce against the tenant

b. Issues

i. Illegal for both landlord and tenant

ii. Landlord could bring trespass action

iii. Landlord could argue unjust enrichment to get rent

iv. Required use of the Housing Code

1. Hard to tell if violation

2. Not all violations are substantial

3. Unclear if it protects public safety

v. ( Cannot avoid bad end game outcomes

V. Illegal Lease v. Constructive Eviction

a. Illegal lease does not require abandonment

i. But might have that de facto effect

b. Illegal lease puts tenant at less risk

i. Easier to establish code violation than equivalent of physical eviction

c. But, only applies to residential housing

d. Constructive eviction also applies to commercial leases

e. Constructive eviction you can abandon for defects after lease

i. Illegal lease applies only to defects from outset

VI. Implied Warranty of Habitability

a. Does not apply to public housing

b. Cannot be waived

c. Hilder v. St. Peter

i. Reasoning

1. Changing role of landlords and tenants, no long self sufficient farmers

2. Leasing a house, not land

3. Landlord in better position to make repairs than tenant in urban setting

a. But, tenants might better know what needs to be repaired

d. Things to check

i. Is there  ahousing code?

1. If none, no illegal lease issues

ii. Does it apply to commercial properties?

iii. What is nature of defect?

1. Effect on safety, sanitation

2. Length of defect

3. Age of structure

a. Might allow for waiver of implied warranty of habitability

4. Amount of rent

a. Might allow for waiver of implied warranty of habitability

5. Attributable to acts of tenant?

6. Third party damage ( still have duty to fix

7. Must give reasonable opportunity and notice of defect for repair by landlord

e. Remedies

i. Vacate and terminate lease

1. But, if implied warranty of habitability and obligation to pay rent are independent, cannot do this

2. Need constructive eviction to make them dependant

ii. Stay in possession, not pay rent, use IWH as defense in eviction proceedings

1. Rarely used in practice

iii. Recover foreseeable consequential damages

1. Reasonable relocation costs

iv. Seek specific performance

1. Problem of enforcement, never actually used

v. Repair and deduct cost

1. Some statutes limit amount to amount of rent

2. Problems

a. Tenant has to come up with money

b. Tradesmen might refuse to work for a tenant

c. Tenant at risk from damages from repair

d. Collective action problem when it affects multiple tenants

VII. Comparison

	Constructive Eviction
	Illegal Lease
	IWH

	Must abandon
	Need not abandon, but could have that effect
	Need not abandon, just withhold rent

	High risk, could have to pay back rent 
	Less risk, but could have unjust enrichment, trespass action, lose protection of lease
	Even less risk

	Commercial and Residential
	Residential only
	Residential only, but not Public housing

	Can abandon for defects after lease, but only under broad theory as in Reste
	Can only abandon for defects at time of lease under housing code
	Can have action for defects that develop after lease


VIII. Rent Control

a. Only works if you have sharp increase in demand and legal restriction on building of new housing

i. Wartime

ii. Still have to redeclare housing emergency in NYC periodically

1. Is rental vacancy rate <5%

b. Chicago Board of Realtors v. City of Chicago

i. Why we should not have rent ocntrol, other regulations (Posner)

1. Lead to increased rents as landlord will bear more costs

2. Landlord will devote fewer resources to maintaining buildings

3. More costly for deadbeats to rent as it is harder to get them out now

4. Deadbeats will be subsidized by responsible tenants

5. Rental stock will be converted for permanent sale

6. Transfer wealth form landlords and out-of-state banks to tenants and local banks

a. Class legislation, economic protectionism

7. Middle class will benefit most

a. More attractive to landlords

b. Willing to pay more for better housing

c. Buy more than rent

8. Future tenants will lose

9. Ceilings on rents reduce qulity and quantity of housing available

c. Ways to get out of regulation

i. Vacancy decontorl

1. Tenant vacates

2. Enormous pressur eon landlords to get tenants to vacate

ii. Luxury decontrol

1. Rent >$2000

Externalities between Neighbors, Generally

I. How to deal with externalities between neighbors

a. Law of nuisance

b. Law of servitudes, covenants

i. Allow people to engage in contracts

ii. Runs with the land

c. Law of zoning, land use and housing regulations

II. Why we need Regulation

a. Prefer these be worked out by the market

b. Corry about collective value judgments

c. Worry about administrative costs

d. Worry about flexibility

e. Worry about rent-seeking when there is a collective value judgment about which of two land uses to prefer

III. Issues

a. Are indicators of market value there

b. Way to get parties to sort this out without a judge?

c. Way to structure without judge deciding preferred land use?

IV. Analyiss

a. Usually, look to person at fault

b. But, what if nobody, or multiple people are at fault?

c. Should we use a fault based analysis?

Nuisance Law

I. Morgan v. High Penn Oil: Must have substantial interference with use and enjoyment of the land that is either intentional and unreasonable or unintentional and negligent, reckless or abnormally dangerous.

a. Restatement: intentional when you act for purpose of causing it, know it will result from conduct, or know substantially certain tot result. Liable regardless of skill exercised to avoid injury.

b. This could be a zoning problem

i. Traditionally single family homes had priority, so could locate wherever they want, industry had to stay in own zone

II. Trespass v. Nuisance

a. Unintentional trespass and unintentional nuisance are similar 

b. Intentional trespass and intentional nuisance are very different

i. Intentional trespass is strict liability

ii. Intentional nuisance is subject to reasonableness inquiry

III. Nuisance v. Negligence

a. Threshold: Nuisance, even when there is a reasonableness inquiry, can be a threshold analysis, and not just cost benefit, as in torts

i. Jost v. Dairyland Power

ii.  More common standard in practice
iii. looks to traditional uses of land
b. Restatement § 826: gravity of harm outweighs the utility of actor’s conduct
i. OR, § 826(b) harm caused is serious and financial burden of compensating would not make the continuation of the conduct feasible
1. ( Threshold test?
2. Can only get damages under §826(b), no injunctive relief
ii. Goes against traditional property rights because it protects with liability rule
iii. Transaction costs of cost-benefit analysis are greater than for threshold rule
c. Average reciprocity of advantage: live and let live
i. Implicit in kind compensation
d. Activity of defendant no different from plaintiff
e. Plaintiff abnormally sensitive?
i. Drive in theater: Amphitheaters Inc. v. Portland Meadows

f. Zoning allows the nuisance?
IV. People Cannot be nuisances

a. Nuisance law cannot be used to prevent integration
V. Unfounded fears cannot be a nuisance
a. Adkins v. Thomas Solvent: negative publicity about erroneous leak do not constitute nuisance, even if property values do actually drop
VI. Estancias

a. Loud AC units causing nuisance to existing neighbors, it was not necessary, so injunctive relief granted

b. Must balance equities to get an injunction

i. But at which stage? Twice, once for nuisance, once for injunction?

ii. Court oculd not be balancing equities here because costs and benefits would have case come out other way

VII. Boomer v. Atlantic Cement

a. Uses threshold test to find that there is nuisance, grants injunction unless plant pays permanent damages.

i. Granting injunction would not sufficiently spur technological advances to reduce pollution: incentive effects
ii. But, once you pay permanent damages, you are effectively licensing a wrong.

b. Institutional competence

i. Courts not the right people to create environmental laws

VIII. Spur v. Del Webb

a. Purchased injunction: Feed lot has to move, but Del Webb has to cover moving costs.

b. Issue of coming to the nuisance: developer foreseeably brought into an agricultural or industrial are the population which makes the injunction necessary

IX. Damages v. Injunction

a. Damages

i. Will allow for efficient use

ii. But, hard to evaluate damages form the future

iii. Paying damages lowers incentive to improve

iv. Issues of Collection

1. Judgment proof

2. Hard to continually collect

b. Injunction

i. Encourage defendant to change

ii. Could harm people with idiosyncratic and socially disfavored reasons for not selling the injunction

iii. Could bargain after ruling

1. But, in practice, no one does

iv. May have skewed law of nuisance by forcing judges to not find nuisance to avoid an injunction

c. Look to, generally

i. Risk of error in assigning entitlement incorrectly

ii. Able to bargain around final judgment?

1. Transaction costs

2. Number of parties

3. Emotion, personality interest issues

iii. What will court be most likely to get wrong in balancing test?

1. Damages to plaintiff

2. Value of use to society

3. Prevention costs

a. Ex ante costs v. costs now

iv. Incentive issues

v. Costs of change

vi. Final solution?

vii. Fairness

viii. Inefficiency

X. Nuisance law v. Land Use Regulation

a. Legislature might be better suited to societal cost benefit analysis

b. Political nature of zoning has its tradeoffs

c. Nuisance law imposes uncertainty

i. Imposes costs on developers

d. First in Time issues

e. Piecemeal litigation

i. Cannot have anticipatory nuisance claim, so inefficient

f. Public interest

i. Future generations

	
	Nuisance: Entitlement to P
	No Nuisance: Entitlement to D

	Injunction

Property Rule
	I

Factory may not pollute unless homeowner allows it

Morgan, Estancias
	III

Factory can pollute at will

Fontainebleau, Rogers

	Damages

Liability Rule
	II

Factory may pollute, but must compensate the homeowner with damages

Boomer
	IV

Purchased injunction – homeowner can stop factory from polluting, but has to compensate factory

Spur


Restrictions Running with the Land: repackaging estates with contract law to allow dead hand control

I. Why was nuisance not good enough?

a. Uncertainty

i. May deter investment in homes, oil refineries, cement factories

b. First use governs

i. Does not allow change, lets minority control use

c. Piecemeal litigation

d. Nuisance is after the fact, but once established can prevent problems from arising

II. Why defeasible fees are not good enough

a. Constructional preference for a FSSCS, of FSA with condition enforceable as contract

b. Judicial hostility to forfeiture of estates

i. Strict construction of conditions, underenforcemnt if neighborhood had changed, etc.

c. Condition enforceable by O only (for the most part)

d. Remainderman could transfer interest to another

e. Owner of reversionary interest often did not care, but could not transfer interest to groups who did

f. Hard to get condition into all deeds in a subdivision

g. Contract law does not bind successive generations

i. Free rider, holdout problems

III. Types

a. Easements: right to use another’s land

i. Affirmative

1. Can use another’s land

2. How to create

a. By grant, in writing and recorded

b. By implication

i. Common owner of two parcels, sells, then easement by implication if prior existing use is reasonably necessary to cross one plot to get to another

c. By necessity
i. Common Owner, sells plot, plot becomes landlocked, so need to have road

ii. Negative

1. Another cannot use your land

2. England, traditionally only four

a. Blocking windows

b. Interfering with air flow

c. Removing support

d. Interfering with flow of water in artificial stream

3. How to create

a. Traditional categories

b. Written, courts reluctant to recognize oral agreements

4. Why so hard to create negative easements?

a. No notice to buyers

i. Land being used in a certain way is not notice that it can’t be used in another way

b. Definition problem of first use

c. Freeze land use

b. Real Covenants

i. Promise, enforceable at law, by one person to another to do or refrain from doing something which runs to persons who subsequently have a connection to the estate(s) re the original covenant

ii. Requirements

1. Horizontal privity between covenantor(Burden) and covenantee(Benefit)

a. At English Common law only landlord/tenant

b. Today, most states allow this if grantor/grantee relationship

c. Some states have abandoned horizontal privity, or only require for burden to run

d. RTP: no horizontal privity is needed for benefit or burden

e. Can be created through a straw-man

2. Vertical Privity 

a. Between party seeking to enforce duty and original covenantee for benefit to run

i. Must succeed to estate or lesser estate

b. Between party against whom enforcement is sought and original covenantor for burden to run

i. Common Law: successor in interest to estate or an estate of equal duration

1. Fee simple ( life estate breaks vertical privity

2. Does not apply to an AP, as AP succeeds to land not estate

c. RTP:

i. Abolished vertical privity for negative covenants

1. Treats like easements

ii. Affirmative covenants

1. Lessees

a. Benefit of covenants to repair, maintain or render services run to lessees

b. Burden only runs where more reasonable for possessor to perform than holder of reversion

2. Life tenants

a. Liability of performance limited to value of life estate

3. APs

a. If no title, then liable for affirmative covenants burdening property

i. Benefits only run for covenant to repair, maintain, render services

3. Touch and Concern

4. Intent to run with the land

5. Notice to party against whom enforcement is sought

6. Subject to Statute of Frauds

c. Equitable Servitudes

i. Because of a violation of a real covenant or negative easement could not be enforced at law, so had to go to courts of equity and get an injunction

ii. Abolition of horizontal privity: Tulk v. Moxahy
1. Negative covenant not to build at issue

a. Horizontal privity was missing, not between landlord and tenant

2. Abolished horizontal privity requirement

a. Purchase price reflected restriction, without restriction subsequent seller can get more money

b. But, really, it limits the ability of parties to bargain effectively over potential conflicts, as only landlord/tenant could do this in UK

iii. Burdens land, not just estate

iv. Requirements

1. Notice

2. Touch and concern

a. RTPS § 3.2 replaces touch and concern with default rule of valid covenant. Only invalid if illegal, unconstitutional or against public policy(spiteful or capricious servitudes, unreasonable restraint on alienation)

3. Intent

4. Privity?

a. Horizontal privity abolished by Tulk
b. No vertical privity required for burden to run, only need actual or constructive notice

c. Most states do not require Vertical privity for benefit

i. Some do, emphasis on land, not estate, so third parties cannot enforce

v. Sanborn  v. McClean(get around vertical privity)

1. Reciprocal negative Easement: general plan for land with common owner imputes covenants in some deeds to all

a. Could be no covenant as they cannot be created by implication

b. Common Scheme

i. Statement of intentions in documents for proposed subdivision

ii. Substantial uniformity

iii. Advertising material, oral representations

c. Notice

i. Inquiry notice here: should have inquired when he saw only residential use

2. CA bans this through statute of frauds

vi. Implied privity: Neponsit v. Emigrant Industrial Savings Bank
1. Touch and Concern: substantially alter rights of parties regarding land

a. Fees for public areas thus does touch and concern, you get easement for those areas when you buy land

b. Bigelow Test: if promisor’s legal interest in land rendered less valuable by promise ( touch and concern

2. Privity: Pierce Corporate veil and impute ownership to homeowner’s association

vii. Reasons to dislike Affirmative Covenants

1. Require continued judicial supervision

2. May impose large personal liability on successor, not limited to value of land

3. Resembles feudal service, perpetual rents because it lasts forever

4. Clog on titles

viii. Why have touch and concern requirement?

1. Protect reasonable expectations

a. If relates to land, more likely it is supposed to run with the land

2. Way to focus on real intentions, ignore form deeds

3. Terminate servitudes that are no longer useful

4. Protect individual liberty

a. Limits power of private legislation

IV. Termination of Covenant

a. Ways of termination

i. Meger: unity of benefit and nurden in same person

ii. Formal Release: written and recorded

iii. Acquiesence: plaintiff ahs failed to enforce servitude against others. Only applies to one plaintiff

iv. Abandonment: same as acquiescence, but applies to whole parcel

1. Western Land v. Truskolaski: abandonment must be so general as to frustrate original purpose of agreement

a. Still enough homeowners benefiting from residential use restriction to make it inequitable to allow commercial development: substantial benefit
b. Minor violations do not count

c. Policy:

i. Doing otherwise allows private eminent domain

ii. Expectation/Reliance issues

1. Developer could buy buffer instead

v. Unclean Hands: refuse to enforce against plaintiff that previously broke it

vi. Laches: unreasonable delay in enforcement

vii. Estoppel: reliance on plaintiff’s conduct making inequitable to enforce

b. RTPS  7.1 Servitude can be changed, terminated, if impossible as practical matter to accomplish purpose

i. If purpose can be accomplished, but estate no longer suitable, can modify servitude to permit other sues designed to preserve benefits of original servitude

c. Termination of Fees

i. RTPS § 7.12

1. covenant to pay money will terminate after a reasonable time if no total or termination point specified. 

2. covenant to pay money or services in exchange for services or facilities can be terminated if obligation becomes excessive relative to value received.

3. This does not apply to a common interest community

V. Abandonment of property


a. Pocono Springs v. MacKenzie

i. Very hard to abandon land, if you have perfect title in PA, imposibl eot abandon

ii. Could declare bankruptcy and walk away

iii. Estoppel claim against developer

iv. Transfer land to shell corporation

b. Distributional issues

i. Those walking away form mortgages are upper income, lower income staying with them even if under water

ii. Effect on long term availability of credit

c. Shows fundamental flaws in how we perceive market

i. How people behave

ii. How banks behave

iii. Free market model

VI. Common Interest Communities

a. Reasons to join

i. Community that reflects your values

ii. Don’t want neighborhood to change given investment in house

iii. But, restrictions on alienability in Coops lower price

iv. Can exclude those you do not want to help

v. Efficiency

vi. Service boundaries and local government boundaries may not map onto a neighborhood’s self definition

b. Dangers

i. Limit ability to purse own definition of the good life

ii. Limit alienability

iii. Leave out those who can’t afford

1. Might vote against improvements at city level that they already have

a. But, still want larger jX to be attractive to support economy

2. Class stratification

iv. Allows discrimination

v. Issue of handicapped accessibility

vi. Who is actually on board?

1. Subject to minority capture

c. Nahrstedt v. Lakeside Village OCndominiums

i. Court uses standard for equitable servitudes re CCRs, Looks to community as a whole

1. Enforced unless wholly arbitrary, violation of fundamental policy, or impose burden that far outweighs benefit

2. Deferential standard of review, presumption of validity

ii. Other options

1. Use reasonableness

2. Enforce those in original agreement and those developed later to different standards

iii. Reasons to so enforce

1. Protect expectations of owners

2. Encourages development of shared ownership housing – more efficient

3. Protects thso who paid premium for CCrs

4. Presumption of validity

a. Discourages law suits

b. Promotes stability and predictability

c. Prevents inceased fees to pay for legal bills

d. Levandusky Business judgment Rule: 40 West 67th St. v. Pullman

i. Actions of Board of Coop held to Levandusky business judgement rule : acted outside of authority, in way that does not legitimately further corporate purpose or is in bad faith

1. Exercise restraint, defer to good fiath decisions

ii. Policy

1. Protect purposes of community

2. Protect interests of residents

3. This ruel best balances interests

a. Limited judicial review to prevent second guessing, undue court involvement

Government Regulation as a Commons

I. Types of Market failures

a. Lack of perfect information

b. Lack of sufficient number of buyers and sellers

i. Collusion

ii. Barriers to entry

c. Insufficiently fungible products

d. External benefits to good so under provision of public good

i. Free-rider problem cannot be resolved because good is non-excludable(military)

e. Negative externalities – overproduction of pollution

f. Initial distribution of wealth is inappropriate and intervention in market preferable to other interventions(tax)

g. Individually rational behavior leading to collectively undesirable result

II. Tools

a. Under provision of public goods

i. Privatization: legal entitlements making the good excludable

1. Copyright, patent laws

a. INS v. AP

2. Privatization of parks: Grammercy Park

ii. Governmental provision of the good

1. Public water, sewage systems

iii. Government ownership and management

1. Public housing

2. Two options

a. Production then sale

b. Production, ownership and management by government

iv. Subsidies

1. Government forces people to pay for good through taxation

2. Variations

a. Which part of production process

b. Form: direct payment, tax credit, etc.

v. Governmental order to produce good

1. Hard given US culture

b. Presence of Negative externalities

i. By definition legal rights have already been assigned

1. But, could have private Attorneys general statutes that provide neighbors with greater incentives to enforce entitlements

ii. Command and Control Regulations

1. Set ceiling for emission of pollutants

2. Zoning and building regulations: floor

a. Illegal lease issues

iii. Performance standards

1. Set standard, but do not specify means

iv. Financial penalties

1. Taxes on emissions

a. To general treasury, or fund to combat specific harm

b. Linkage fees, exactions: for each foot of office space you build, tax that goes to affordable housing fund

i. Center city development lowers availability of low income housing, so link development to problem it causes

v. Subsidies, tax incentives

1. Subsidize installation of pollution control equipment

vi. Marketable pollution permits

1. National limit on pollution

2. Transferable Development Rights

3. Work best when:

a. Performance is measurable

b. Large number of sources, or variation in costs of control

vii. Deposit and return scheme

1. Give deposit when creating waste, returned when you have disposed of safely

2. Bond for building maintenance

viii. Screening

1. General criteria to decide on case by case basis

a. Many zoning boards in effect are screening devices

III. Considerations

a. Efficiency

b. Cost of administration

c. Information costs

i. Cost accessibility, and manageability of info need to use a tool

d. Certainty of Outcome

e. Susceptibility to change

f. Flexibility

g. Effect on Innovation

h. Anti-trust concerns

i. Potential Distortions

j. Structural moral arguments

k. Fairness and Equity

IV. Choice of jurisdiction concerns

a. Responsiveness, Accountability

b. Ability to exit, competition among jurisdictions

c. Economies of scale

d. Free-rider problems

e. Locational specificity of market failure

f. Differences in citizen preferences

Takings

I. Theories of Eminent Domain

a. Government had original and absolute ownership of property

i. Existence of state is precursor to recognition of property

b. natural consequence of royal prerogatives from feudalism

c. Functionality: inherent attribute of sovereignty, necessary for existence of government

i. Government formed to protect, not take property

d. Posner: anti-monopoly problem

i. Prevents hold-out problem

1. With high costs to transactions can use courts

2. With low costs, use market

II. Why Compensation

a. Protection of private entitlements

b. Protects reliance interests

c. Disciplines power of state

d. Prevents exploitation of relatively powerless groups

e. Fairness

i. Makes public pay for public goods

ii. Burden spreading

iii. Armstrong Principle = fairness + burden spreading

iv. Rawls Veil of Ignorance

1. What you would chose if you don’t know what side you would be on( Michaelman demoralization principle

f. Property is Bulwark of liberty

i. Buffer between citizens and government necessary to protect liberty

g. Michaelman Idea

i. Demoralization costs

1. Settlement > demoralization ( no compensation

2. Demoralization > settlement ( compensation

h. How much compenstion?

i. Monogahela Navigation v. U.S.: full and perfect equivalent of property taken

III. Public Choice Theory

a. Interest group pluralism

i. Legislation or regulation is a resource sold by officials to highest bidder in the currency of votes

ii. Trying to get best benefit at lowest cost 

iii. Politics is mediation between self interested group for scarce resources

b. Government regulation as a commons

i. Overexploited because costs can be externalized

ii. Privatization is an answer

iii. Enforcement of community norms

iv. Circularity issue:

1. Abuse of common requires regulation, which itself is a commons, so subject to same abuses

IV. What counts as the public good?

a. Kelo v. City of New London: economic development is public use

i. Redevelopment plans should be evaluated as a whole, not just 

ii. Broad deference to legislatures in determining what public needs justify a taking

1. Decision of economically distressed region entitled to deference

iii. Policy Issues

1. Land to private parties

a. Berman

i. Refusal to exempt department store

b. Midkiff

i. Effecting a broader dispersion of wealth, decreased limitations on future generations

c. Direct benefit to public form destruction of dilapidated structure, or destruction of oligopoly, here no dilapidation or oligopoly

2. Federalism

a. States can provide more protection form economic development if they want ( many did after Kelo

3. What is property? Will we protect idiosyncratic values?

4. Incentive effects

a. Public private partnerships

b. Might encourage only developing blighted areas, with least political power, more collective action problems

V. How much must you take?

a. Any physical occupation is a compensable taking: Loretto

i. Permanent physical occupation authorized by government is a taking without regard to the public interests it might serve

1. Bright line rule

ii. Issues

1. What is permanent

a. Even here not permanent, could change type of housing

2. Sanctity of right to exclude

a. Jacques v. Steenberg

3. Rules v. Standards

a. Rules: hard edged, easy to determine when you meet them

i. Hadacheck: if based on nuisance no taking

1. Curbing public bad, not providing public good

b. Standards: set of criteria

i. Penn Central

4. Why is rent control not a physical taking?

a. Landlord originally invited tenant in

VI. Regulatory Takings: Diminution in value: Pennsylvania Coal

a. What is the property at issue
i. Unique PA system of rights:
1. Surface
2. Minerals
3. Support
b. Deference

i. Uphold PA Kohler act?

ii. Little deference actually given here

iii. Pre-Lochner era case

c. Contrived case

i. Makes takigns law tortured

d. Diminution of value

i. Look to reciprocity of advantage

ii. Making mining Commercial impracticable is the same thing, constitutionally, as destroying right to mine

iii. Question of Degree

1. Standard, not rule

iv. Denominator: look to single right

1. Dissent: look to value of property as a whole

e. Low risk

i. Sufficient notice provided

f. Penn Coal and Keystone
i. Same facts, different outcome

1. Defined denominator differently ( looked at more than just support estate

2. Deferred to legislature

VII. Multi-Factor Test: Penn Central
a. Factors:

i. Character of government Action

1. Physical invasion or not ( Loretto invalidates this

2. Look to nuisance now

ii. Nature and extent of invasion

1. Diminution of value

2. Can’t take away existing use
iii. (RIBE) Distinct Investment Backed Expectations

b. Issues

i. Armstrong Test: asked to bear  disproportionate burden

ii. Deference

1. More deference to legislature here than in Penn Coal

iii. Average Reciprocity of Advantage

1. Zoning benefits all

2. But, Historic preervation benefits all, harms small number

3. Singles out individuals

iv. Denominator

1. Court expands to city tax block, 

2. includes TDRs

a. mitigation of impact of regulation

b. Dissent: incomplete compensation

VIII. Denominator Question, Conceptual Severance in general

a. Too narrow ( everything is a taking

b. Too broad ( rarely have taking if you own a lot of land

i. Deep pockets rule

c. Tragedy of anti-commons

i. If protect something as separate estate, will start having people carving everything up to always have a taking

d. Ad hoc, multi factor test

i. Buy land all together?

ii. Insure all together?

iii. Pay taxes all together?

iv. General expectations

IX. 100% diminution of value (Taking: Lucas
a. If not based on common law nuisance

b. I pre-existing regulation an inherent limitation on title?

i. Look at Pallazzolo
c. Factors

i. Degree of harm to public land posed by activities

ii. Social value of activities

iii. Suitability of activities to area

iv. Ease of avoiding harm

v. How long use has been in place

vi. Other landowners similarly situated are doing this

d. How much is 100%?

i. Still had right to swim, fish, camp, etc.

e. Freezing common law ability to revise property law

X. Pre-existing regulation is not inherent limit on title: Palazzolo v. Rhode Island
a. Regulation that would otherwise be unconstitutional is not transformed into a background principle merely by transfer of title

i. May not have had ripeness, chance to contest

ii. Newly regulated owner would be transferring a lesser interest than he bought

b. If still some sue, turn to Penn Central Analysis

XI. Cannot sever on time: Tahoe
a. Temporary moratorium on building is not a taking

i. Look to parcel as a whole

XII. Open Issue sin Regulatory takings

a. Denominator

b. RIBE

c. Is land special?

d. Notice

e. TDRs

f. Legislature’s ability to change limitations on title, nuisance law

