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I.  INTRODUCTION

II. THE LEGISLATIVE PROCESS & STATUTORY INTERPRETATION

A. INTRODUCTION

Timeline of jurisprudential theory:

· 1890-1940: Formalism – judges’ responsibility to squeeze political aims into statutes (Holmes, Brandeis, Frankfurter, Cardozo)

· 1940-1973: Legal Process – process is critical to law’s legitimacy (Hart & Sack) (Moragne)

· 1974-Present: Post-Legal Process – legal process theory fragmented into dif’t visions:

· Law and Economics – seeks to improve overall efficiency of body politick

· Critical Scholarship – claims all law is arational, subjective, political; value of law is constitutive (formulation of rules is how we create/express shared values)

Characteristics of various jurisprudential theories:

· Formalism

· High degree of certainty/predictability

· Obviates judge from making difficult decisions (i.e. objective)

· Places lawmaking ability more exclusively in legislature

· Strict interpretation may fail in situations legislature failed to anticipate

· May give unjust influence to interest groups that shaped legislation

· Not possible to objectively interpret some statutes

· Legal Process

· Seeks to ensure legislative judgments receive full respect/authority (by looking to purpose of statute and interpreting in this light)

· Sometimes very difficult to discern legislative intent

Benefits of stare decisis:

· Provides high degree of predictability

· Efficiency gain by obviating need to rethink same issue (Law & Economics view)

· Maintains public faith in judiciary as impersonal and source of reasoned judgments

B. BASIC LEGISLATIVE PROCESS (CASE STUDY: CIVIL RIGHTS ACT)

Important realities of legislative process:

· Legislation is very difficult to enact

· Procedure is important in determining what statute will eventually look like

· Congress is highly decentralized

· Compromise shapes legislation from beginning to end of process

· Procedure may reduce clarity of a statute (e.g. Civil Rights Act of 1964)

Sources of legislative initiative:

· President

· Special interest groups

· Judges

· Personal initiative

· Media coverage/public pressure

· Legislative pipeline

· Governmental agencies

Explanations for the committee system:

· Allows specialization of Congressional reps on various topics

· Protects special/localized interests (may not necessarily be a good thing)

C. THEORIES OF LEGISLATIVE PROCESS

Theories of legislative process:

· Pluralist – focuses on role of interest groups in policymaking

· Public Choice Theory – seeks to explain the operation of the processes by which legislators are selected, take action, and make collective decisions

· Proceduralist – emphasizes obstacles a bill must pass before becoming law

· Institutional – approaches statutes from perspective of institutions charged with enacting, implementing, overseeing them

Pluralist:
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Implications of public choice theory:

· Legislature most likely to pass laws with concentrated benefits/distributed costs than vice-versa

· Legislatures will try to avoid making people angry (leads to ambiguity, inaction)

· Does not provide a normative gauge for if a statute is good or bad

Proceduralist:

Elements of proceduralist theories:

· Vetogates – procedural doors through which bills must pass

· Liberal theory – statutes should be hard to enact

· Republican theory – process has deliberative value

Implications of vetogates:

· Bills very difficult to be enacted into law (deliberative; promotes stability/continuity)

· Laws filled with compromises (statute may be ambiguous; presumption of moderation)

· Statutes must be and are long-lasting

Institutional:

Assumptions of institutional theory:

· Political outcomes are dependent on simultaneous or consecutive actions of decisionmakers acting interdependently

· Political players are goal-oriented

· Preferences are stable and unchanging

· Players have full information about preferences of all other players

· Institutions are context in which political interdependence/goals are shaped/pursued

Ways existence of vetogates shapes our vision of how judges should interpret legislation:

· Judges should not go far because it will be difficult for Congress to correct them later

· Judges should “help” Congress if they know their purpose; to do otherwise would make it “too hard” to move laws along

D. THEORIES OF STATUTORY INTERPRETATION

Three theoretical approaches regarding statutory interpretation:

· Intentionalism – identify and follow the original intent of the statute’s drafters

· Purposivism – choose the interpretation that best carries out the statute’s purpose

· Textualism – follow the “plain meaning” of the statute’s text

1. Intentionalism and Purposivism

Take-aways from Holy Trinity:

· Strict textualist interpretation rejected in favor of intent of statute

· Eclectic tradition – drawing from a myriad of sources to divine intent

· “Ordinary meaning”

· “General intent” – history of Act/historical circumstances compelling its passage

· “Specific intent” – Legislative reports published with Act’s passage

· U.S./State Constitutions – used to divine that Americans are “religious people” and argue that alternate interpretation of intent could not be valid

· Court rewrote the statute based on evidence of the “Spirit of the Act”

Take-aways from Fishgold:

· Imaginative reconstruction (Hand) – consideration of the probable meaning at the time of a statute’s passage

2. Dynamic Interpretation

Circumstances that may compel a dynamic interpretation:

· Changes in social context – specific intentions of a statute can be sacrificed if they become inconsistent with statute’s general intent or meta-intent based on social changes

· New legal rules/policies – a Court may reconcile conflicting statutory mandates to avoid conflict, giving one statute a narrowing interpretation to accommodate another’s policies

· New meta-policies – changes in meta-policies may influence interpretation:

· Endogenous meta-policies – policies generated from the principle itself (i.e. modifying original statutory policy to account for supervening statutory policies)

· Exogenous meta-policies – a narrow construction to avoid constitutional problems due to meta-intent not to pass unconstitutional statutes

Common criticisms of dynamic interpretation:

· Criticized as “judicial lawmaking”

· Violates intent of legislature

Take-aways from Jacob:

· Literal interpretation insufficient to overcome humanitarian principle (endogenous meta-policy) of securing best possible home for a child

· Complex/irreconcilable statutory language justifies result that conflicts with some parts

· More liberal interpretation of modern “family” also supports liberal interpretation

· Given two constructions, “the court will adopt that which avoids injustice, hardship, constitutional doubts or other objectionable results”

Take-aways from Li:

· Development of code in common-law way justifies dynamic interpretation

3. Plain Meaning/New Textualism

Criticisms of legislative history in interpreting statutes:

· Unconstitutional – law is to be “objective and impersonal” rather than “subjective and intentional”

· Unreliable – much legislative debate may be made for purpose of affecting courts

· Expansive of judicial discretion – a judge can usually find supporting evidence for whatever intent he may wish to discern from the record

Justifications of New Textualism:

· Formalistic – intentionalist approaches are inconsistent with the rule of law, separation of powers, prohibition on delegation to legislative subgroups

· Legal process – judges incompetent to evaluate legislative history

· Institutional – sends a signal to Congress that it is responsible for its statutes to encourage them to be careful and to let voters know that Congress alone is responsible for this

Ex ante criticisms of textualism:

· Undermines rather than cultivates conditions for legislation (because deals will be less reasonably enforced, legislators will be less likely to make them)

· Undermines overall legitimacy of government (e.g. criminal justice system in Marshall)

[Insert highlights of Table on p. 785]

Take-aways from Locke:

· With respect to filing deadline, literal reading is only proper reading

· There is a difference between gap-filling and rewriting rules that Congress enacted

Take-aways from Bock Laundry:

· When multiple textual interpretations are available, the one adopted she be the one that does “the least violence to the text” (Scalia concurring)

· Rewriting a statute is acceptable for a textualist when the plain meaning is absurd (Scalia concurring)

· Textualism is an incomplete ideology because it is unsatisfactory in some instances

Take-aways from Marshall:

· Strict textualist reading favored over rule of lenity and preference for avoiding constitutional adjudication where language found unambiguous

· Subsequent legislative history is the least persuasive kind of legislative history

· If literal interpretation poses constitutional problem, there is a presumption of flexible interpretation (Posner dissenting)

Take-aways from Brogan:

· A more narrow reading than as indicated in text presents line-drawing problem of when this narrow reading is to be applied

· Not the Court’s practice to limit language of a statute to only that particular evil Congress sought to remedy, even if such an evil could be accurately identified

4. A “Pragmatic Theory”

Three primary tenets of pragmatic theory:

· Statutory interpretation involves creative policymaking by judges that is unavoidably dynamic and will unavoidably speak to the text and history

· The range of interpretative choices and the ultimate selection is affected by a judge’s political and other assumptions

· The choices statutory interpreters make are driven by multiple values

Dialectical method of statutory interpretation (most concrete to most abstract):

· Statutory text

· Specific & general legislative history

· Legislative purpose

· Evolution of the statute

· Current policy

E. STATUTORY INTERPRETATION DOCTRINE

1. Textual Canons

Textual Canons: Inferences usually drawn from the drafter’s choice of words, their grammatical placement in sentences, and their relationship to other parts of “whole” statute

Top 10 textual canons:

· Use ordinary meaning unless dealing with technical/specialized subject

· Noscitur a sociis (“known from associates”)

· Ejusdem generis
· Expressio unius
· Punctuation rules

· Referential and qualifying words

· Conjunctive vs. disjunctive connectors

· Singular/plural; male/female pronouns interchangeable

· Golden Rule – adhere to ordinary meanings/grammatical constructions unless absurd

· Whole Act Rule – coherence

2. Substantive Canons

Substantive Canons: Presumptions speaking to statutory meaning based upon substantive principles or policies drawn from the common law, other statutes, or Constitution

Remedial/strict Construction Distinction: “words in a statute construed strictly should presumptively not be read beyond their prototypical meanings, while words in other statutes can be read beyond such meanings if consistent with the statutory purpose”

Question of Severability: When a provision in a statute is unconstitutional, should the Court treat the remainder as good law, or declare the entire statute invalid?

Ways type of  substantive canons:

· General rules that some sorts of statutes should be liberally construed (e.g. civil rights, securities, antitrust) while others should be strictly construed

· Presumptions that cut across different statutes and statutory schemes (i.e. policies that the court will presume Congress intends unless rebutted)

· Clear statement rules – presumptions that can only be rebutted by clear language in the statute’s text

Ways a court may use substantive canons:

· A tiebreaker if the court is unable to choose between competing interpretations

· Presumptions that add weight to one side of the balancing process

· As clear statement rules that compel a particular interpretive outcome unless clear contradicting evidence exists

Criticisms of Constitutional avoidance canon:

· May be applied when desired and then conveniently forgotten in other cases

· Should be confined only to cases where the doubt is exceedingly real

· Foments “an unhealthy judicial activism” (Posner)

Take-aways from Muscarello:

· Rule of lenity should not be applied except where “grievous ambiguity or uncertainty”

Take-aways from Catholic Bishop:

· In absence of clear evidence in legislative history that Congress intended to do something that would render statute unconstitutional, refusal to interpret statute in such a manner

· Court should attempt to first identify “the affirmative intention of Congress clearly expressed” before reaching a constitutional question

· Strong dissent arguing canon was misapplied, and that instead Court should ask whether a construction avoiding constitutional problems is “fairly possible,” and that where one is not, statute should be struck down

Take-aways from Almendarez-Torres:

· Constitutional avoidance canon not invoked over dissent’s objection that it be invoked where doubtful whether Due Process would allow a judge to determine by preponderance of evidence (rather than beyond a reasonable doubt) fact that increases maximum penalty

· Where two constructions of a statute are possible, one of which raises grave and doubtful constitutional questions, the other should be adopted

Take-aways from Gregory:

· In absence of explicit intent from Congress to derogate a State Constitution, the Court will not interpret a federal statute in such a way as to have this implication (i.e. a “clear statement rule” exists in this area)

· Court may be reluctant to apply this plain statement rule in cases where other justifications of interpretation exist (White concurring)

3. Extrinsic Sources and Legislative History

Reference Canons: Presumptive rules telling the interpreter what other materials (e.g. common law, other statutes, legislative history, agency interpretations) to consult to discern a statute

Extrinsic aids for statutory interpretation:

· Common law

· Legislative history/background (disfavored by textualists)

· Other statutes and their interpretation

· Dictionaries

· Linguistic theory

Take-aways from Leo Sheep:

· Historical background of an Act can play an important role in interpreting its intent

Take-aways from Blachard:

· Committee reports are heavily relied upon in discerning legislative intent

Take-aways from Sinclair:

· When a statute and its legislative history are at odds, the statute must prevail because it was actually enacted where the legislative history was not

Take-aways from Montana Wilderness:

· If the “dog doesn’t bark” (i.e. there is no mention of something in the legislative history of a change that would have sweeping effects) then an interpretation that would have such effects should be avoided

Take-aways from Bob Jones:

· The Court will go beyond the literal language of a statute if adherence to this language would defy the statute’s plain purpose

· The Court here applies the acquiescence rule and the rejected proposal rule (though Court seldom considers acquiescence, more justified here by evidence of Congress’ knowledge)

4. Other Statutes as a Source of Statutory Meaning

Relevance of Other Statutes: A provision that seems ambiguous in isolation may be clarified by the consistency of one interpretation with the rest of the law

Take-aways from Morton:

· Repeals by implication are not favored; subsequent statutes should, where possible, not be interpreted in such a way as to repeal prior statutes

· Repeal by implication is only permissible if the earlier and later statutes are irreconcilable

III.  THE ADMINISTRATIVE PROCESS

A. ADMINISTRATIVE AGENCIES AND LEGISLATIVE POWER

1. Nondelegation Doctrine

Doctrine: The legislature cannot delegate its inherent lawmaking powers to agencies without providing specific standards the bureaucracy shall apply in administering the delegation (i.e. without laying down an “intelligible principle” to which the administrators must conform).

Relevance: The Nondelegation Doctrine was last invoked to repeal a statute in 1935.  Since then it has become more of a canon of interpretation than a strict doctrine.

Rationale: The Doctrine exists as a safeguard against the framers’ core concerns of self-interested representation and factional power.

Countervailing Consideration: Congress has a multitude of other means to check agency power/discretion, suggesting that it would do so if it desired, and Nondelegation is less important.

What are the functions of the Nondelegation Doctrine?

· Ensures important choices of social policy are made by Congress

· Provides agencies with “intelligible principle” to guide exercise of delegated discretion

· Allows that courts are able to test exercise of discretion against ascertainable standards

Two ways to view the Nondelegation Doctrine:

· As a means of limiting the legislative power to delegate issues about which Congress is supposed to deliberate (i.e. that legislative power should go to the legislature)

· That some decisions are too important to be made by agencies even if they are not discretionary, and that these decisions should go to Congress (Benzene, allowing agency wide discretion as long as it made a threshold determination limiting its own power)

Take-aways from Schecter Poultry:

· Last invocation of Nondelegation Doctrine

· Declaration having too few restrictions on approving, prescribing, and enacting laws found to be an unconstitutional delegation of legislative power

· Unclear language in statute and lack of standards to specify behavior did not sufficiently confine power delegated

· Following features combined to justify invocation of Nondelegation Doctrine:

· Concept to “just do what’s fair”

· Lack of procedures given to the agency

· Fact that decisions were subsequently made by a private entity

Take-aways from Amalgamated Meat Cutters:
· Instruction that Presidential controls be “fair and equitable” found not sufficiently impermissibly broad to violate Nondelegation Doctrine; exercise of judgment found permissible as long as standards are “sufficiently definite… to ascertain whether the Administrator… has conformed to those standards”

· Application of constitutional question avoidance canon used to avoid encountering Nondelegation problems

Take-aways from Benzene:

· Nondelegation Canon: Supreme Court construed a statute in such a way as to avoid a “sweeping delegation of legislative power” so significant as to be unconstitutional, in order to avoid invocation of Nondelegation Doctrine

· There is a relationship between the limits of scientific knowledge and the decisions agencies are asked to make; at some point, these decisions become policy decisions

Take-aways from American Trucking:

· Agency given an opportunity to extract a determinate standard on its own where statute would otherwise be an unconstitutional delegation of power (agency required to describe an “intelligible principle” to guide its decisions so that statute would not constitute a Nondelegation Doctrine violation) (D.C. Circuit interpretation, c.f. U.S.S.C.)

· Rejection of idea espoused in Amalgamated Meat Cutters and by the D.C. Circuit that Congress may delegate too much power if agency is willing to take a more narrow construction of this grant (because even how to narrow this grant would be a question that should be reserved to legislature); instead the Court is proposing an interpretation that it has generated that does not create a Nondelegation problem (Supreme Court interpretation)

· Critical test for Nondelegation Doctrine is whether statute sets out “intelligible principle”

2. Legislative Control: Budgets, Oversight hearings, Appointments, Legislation

Ways that Congress oversees agency action/decisions:
· Authorization

· Information requests (Gorsuch)

· Appropriations (Seattle Audobon)

· Inspectors General

· Hearings

· Reporting requirements

· GAO audits

Means by which Congress can exercise its appropriations power:

· Changing the level of funding given to an agency (effectively giving it a “legislative veto” over agency decisions through the appropriations process)

· Including directives to specify how money should be spent in committee reports accompanying appropriations bills

· Including legally-binding substantive restrictions in appropriations measures

Take-aways from Seattle Audobon:

· Congress may amend substantive law in appropriations statute as long as it does clearly

· Court is obliged to impose “saving interpretation” of statute modifying previously existing law when to do otherwise would render it unconstitutional

B. EXECUTIVE POWER AND ADMINISTRATIVE AGENCIES

1. Executive Control Over Agency Officials

Independent Agency: One in which the people who run the agency have job protection from the Executive branch.

Presidential control over “independent” agencies:

· Presidential removal of leaders limited by Congress

· Executive orders used to push agencies in President’s desired direction

· OMB/OIRA review of planned “significant regulatory actions,” requiring executive agencies to conduct cost-benefit analysis of proposed regulatory actions; independent agencies must submit regulatory plans (Executive Order 12866)

· “Prompt letters” from OMB to agency suggesting an issue it believes worth of priority

Take-aways from Myers:

· Presidential authority to remove postmaster from office implied from Constitution, even where apparently limited explicitly by Congressional statute

· Cuts to the heart of the debate whether there is a unitary executive in this country; majority believes that it is, but dissenting judges strongly object

· Majority of Court believes original history of Constitution is more persuasive than is the recent legislative practice of restricting Presidential authority

Take-aways from Humphrey’s:

· Presidential authority to remove officers outside of executive departments distinguished from Myers, and found to be more limited; Court notes there is still a “field of doubt” relating to many offices that remains for future consideration

Take-aways from Weiner:

· Interpretation of Humphrey’s as confining scope of Myers to “purely executive officers”

· Most important factor in determining President’s power of removal over an officer is “the nature of the function that Congress vested in the [office]” (here found to be intrinsically judicial in character)

Take-aways from Morrison:

· Congressional appointment of “independent counsel” to investigate and prosecute government officials found legal because it doesn’t expand Congress’ ability to gain a role in the removal of executive officials (over strong Scalia dissent that statute is void because it vests some purely executive power in a person who isn’t President)

· Constitutional where does not prevent executive from “accomplishing its constitutionally assigned functions” and branches need not “operate with absolute independence”

· Modern test on whether Congress’ acts are interfering with President’s executive power:

· Is Congress trying to interfere?

· Is Congress giving itself power in so doing (e.g. as opposed to giving power to something else like an independent counsel)?

2. Cost-Benefit Analysis and Comparative Risk Assessment

Health-health Tradeoffs: Emerging principle of interpretation gives a “strong presumption in favor of permitting (and even requiring) agencies to take account of substitute risks, and hence to undertake health-health tradeoffs” when performing cost-benefit analysis.

Favorable traits of cost-benefit analysis:

· Ensures efficiency on economic grounds

· Informs citizens/officials about consequences of competing courses of action

· Can help overcome people’s errors in thinking about risks on cognitive grounds

Shortcomings of cost-benefit analysis:

· Incompletely specified (e.g. how much should a life be worth?)

· May depend on conceptions of value that are controversial or wrong once specified

C. ADJUDICATIVE POWER AND ADMINISTRATIVE AGENCIES

Article III: “The judicial power of the United States shall be vested in one supreme Court and in such inferior Courts as the Congress shall from time to time ordain and establish.”

1. Agency Exercise of Judicial Authority

Reasons we may want agencies to be able to exercise judicial authority:

· Saves time and Court resources; efficiency

· Allows agencies to apply their expertise

· Ensures adjudication undertaken by people sympathetic to prevailing political commitments

Concerns with allowing agencies to adjudicate disputes:

· Agencies lack a number of procedural rules that courts have

· Agencies may face greater political pressure because appointed by legislature

· Encroachment on Article III’s general jurisdiction to give more power to Article I courts

Take-aways from Crowell:

· Private/public rights: for determinations of fact, there is a distinction between cases of private rights and those “which arise between the Government and persons subject to its authority in connection with the performance of the constitutional functions of the executive or legislative departments” – agency adjudication permitted for latter category

· Agency adjudication appropriate where Article III courts still permitted to determine for itself existence of fundamental or jurisdictional facts (majority noting that courts may not rely on these facts as construed by deputy commissioner over dissent arguing that judicial findings of fact may be based upon evidence introduced before admin. tribunal)

· Emerging general rule: Congress is permitted to delegate adjudicatory functions to an administrative agency if and only if there is judicial review to ensure that the agency has followed the law and found the facts in a reasonable manner

Take-aways from Northern Pipeline:

· More restrictive of Congress’ ability to delegate adjudicative powers than Crowell:
· Public rights – those arising between the government and others; authority to adjudicate may be delegated to non-Article III decision makers

· Private rights – liabilities of one individual to another under the law as defined; authority to adjudicate may not be delegated except for those rights that Congress has defined which may be delegated (as in Crowell)

· Decision was only a plurality

Take-aways from Schor:

· Repudiation of Northern Pipeline and affirmation of Crowell, where agency was granted power to adjudicate state law contract claim between two individuals

· Balancing approach to issue, balancing following interests:

· Extent to which “essential attributes of judicial power” are reserved to Article III Courts

· Extent to which non-Article III forums exercise jurisdiction normally vested only in Article III Courts

· Origins and import of the right to be adjudicated

· Congress’ motivation in departing from the requirements of Article III

· Private/public right distinction found non-determinative for Article III purposes, but Article III Courts must be permitted to supervise, and parties given choice of forum

Take-aways from Union Carbide:

· “Functional analysis” used to find delegation of authority to adjudicate private right created by Congressional statute legal where agency adjudicatory process was integrated into broader regulatory scheme

· Public/private right distinction rejected

2. Due Process and Administrative Agencies

Key Question: When an agency is adjudicating a dispute, what does Due Process require?

Distinguishing Adjudicative and Legislative Facts (Davis): Adjudicative facts are about the parties/activities and should not be determined without a chance to know and confront any unfavorable evidence; Legislative facts are general facts that help a tribunal decide questions of law/policy/discretion and do not require a trial for their determination.

Principle of Functional Substitution (Friendly): Satisfaction on one basic procedural requirement may advance Due Process objectives as much as several alternative requirements

Five Sources of an Agency’s Procedural Requirements:

· Organic statute creating the agency

· Procedural regulations agency has adopted

· APA

· Procedural requirements imposed by “federal common law”

· Judicially defined constitutional requirements

Goals of Procedural Formalities:

· Promoting accuracy in agency factfinding

· Securing agency conformance to statutory directives

· Enhancing quality of agency policy judgments

· Permitting persons affected by decisions to have say

· Facilitating judicial review

Elements of judicial Due Process (Friendly):

· Unbiased trial

· Notice of proposed action and the grounds asserted for it

· Opportunity to presents reasons why proposed action shouldn’t be taken

· Right to present evidence; to call witnesses

· Right to know opposing evidence

· Right to cross-examine adverse witnesses

· Decision based exclusively on evidence provided

· Right to counsel

· Requirement that tribunal prepare a written record of evidence

· Requirement that tribunal prepare written findings of fact and reasoning

Take-aways from Londoner:

· Taxpayers must have opportunity to be heard (for which their must be notice) beyond written objections where state legislature delegates authority to assess taxes and only small number of people will be exceptionally affected

· If question is one of rulemaking, there are no grounds to demand a hearing to challenge

Take-aways from Bi-Metallic:

· There must be a limit to individual opportunity to contest afforded when challenged rule affects more than a few people in order for government to function

· Opportunity to be heard not guaranteed where decision does not exceptionally affect people upon individual grounds and makes only a general determination dealing only with the principle upon which assessments could be made

Take-aways from Goldberg:

· Welfare payments found to be a property entitlement and therefore may not be removed unless governmental interest in summary adjudication outweighs recipient’s interests in avoiding that loss

· Pre-termination hearing need not provide complete record and comprehensive opinion, but must provide several procedural safeguards:

· Opportunity to present evidence to orally or to confront adverse witnesses

· Opportunity to retain attorney if desired

· Decision must rest solely on legal rules and evidence adjudicated at hearing

· Decionmaker must be impartial

· Two-step approach to Due Process protection questions:

· Threshold issue of whether Due Process applies at all to welfare termination (note that this is a “category” test rather than a “balancing” test)

· Determination of what Due Process is therefore due

Take-aways from Roth:

· Interest in job renewal is not entitlement protected by Fourteenth Amendment, therefore not granted Due Process protection

Take-aways from Perry:

· Property interest defined to mean that “there are such rules or mutually explicit understandings that support a claim of entitlement to the benefit and that may be evoked at a hearing” (noting that a “mere subjective expectancy” is not protected)

Take-aways from Mathews:

· Three factors that are to be weighed/balanced in determining Due Process requirements:

· Private interest to be affected by the official action

· Risk of erroneous deprivation of this interesting through existing procedure and probable value of any added procedural safeguards

· Government’s interest and administrative burdens added procedural requirements would entail

· Benefits of pre-termination hearing found to be outweighed by additional costs that such hearings would impose and public interest in avoiding these costs

D. THE ADMINISTRATIVE PROCEDURE ACT

Adjudication: Default activity; includes licensing

Rulemaking: Applies to “an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy”; includes approval of rates

Four categories of administrative procedures:

· Formal adjudication (§§ 554, 556-557) – required where agency is imposing a sanction or liability on a party and where “only the rights of the specific applicant will be affected”

· Formal rulemaking (§§ 553(c), 556-557) – restricted to where the relevant statute explicitly provides for a “hearing” “on the record”

· Informal rulemaking (§ 553) – notice-and-comment rulemaking; the primary engine of law and policymaking in contemporary administrative state

· Informal adjudication (N/A) – no APA procedures specified

Distinguishing features of formal proceedings:

· Something in the statute designates it as requiring an “on the record hearing”

· Must adhere to §§ 556, 557 (also 554 for adjudications) of APA

· Adheres to “substantial evidence” standard of review
Notice and comment rulemaking:

· Agency publishes a notice in the Federal Register

· People file comments on the notice

· Agency issues a final order

· Thought to be more efficient (because less formal) than formal rulemaking proceedings while still more formalized than the informal rulemaking process
IV. THE ROLE OF REVIEWING COURTS

For what reasons may a reviewing court set aside agency actions?
· “Arbitrary and capricious,” abuse of discretion, or not in accordance with law – APA § 706(2)(A)
· Constitutional violation

· Excess of statutory jurisdiction

· Failure to follow proper procedure

· Not supported by “substantial evidence” (formal rulemaking/adjudicatory decisions – APA §§ 556, 557) – APA § 706(2)(E)
· Not warranted by facts where facts are subject to trial de novo
A. JUDICIAL REVIEW OF QUESTIONS OF FACT

Why is judicial review of agency factfinding necessary?
· Without it, agencies could find whatever facts they pleased and thus alter the operation of statutes or legal rules to change their meaning

· We want agencies to be explicit about their rules and clear in announcing their opinions

Why might we want to favor agency factfinding over judicial review?
· Quick, inexpensive administrative resolution of controversies

· Agencies can draw specialized inferences based on their experience

· Burden of reviewing costs for millions of administrative cases would be intolerable

· Judgments about facts should be made by those whose judgments are subject to greater political control
Take-aways from Universal Camera:
· A reviewing court must consider the entire record when conducting its review rather than only evidence that viewed in isolation could substantiate agency’s finding

· Appropriate standard for a reviewing court is “substantial evidence” that a reasonable jury could support agency’s decision; this standard is highly deferential
Take-aways from Allentown:

· Relevant question on review is whether it would have been possible for a reasonable jury to have reached the agency’s conclusion (“substantial evidence” test reaffirmed)
· Agency must apply those legal standards that it has written and may not supplant these with standards it has merely consistently applied
· Agency may not use factfinding to make policy decisions; must make such decisions explicitly
B. JUDICIAL REVIEW OF AGENCY EXERCISE OF DISCRETION

Two methods of approaching “arbitrary and capricious” review:

· Procedural view – that agencies must consider alternatives, respond to counterarguments, listen to affected interests, and offer detailed explanations for their conclusions

· Substantive view – that the court considers whether the alternative chosen by the agency is so irrational that it must be ruled out
Take-aways from Scenic Hudson:

· Where public interest/concern are great, failure to consider alternatives to accommodate this interest is unacceptable

· Agency when exercising discretion has “an affirmative duty to inquire into and consider all relevant facts”

· Whether Court agrees with the agency’s balance of interests is immaterial; critical inquiry is into whether agency has adequately considered all available information
Take-aways from Overton Park:

· Court must first address threshold question of whether judicial review is appropriate; factors suggesting it may not be appropriate include:
· Evidence that Congress intended to prohibit judicial review

· “Clear and convincing evidence” of legislative intent to restrict access to judicial review

· If decision falls into exception for action “committed to agency discretion”

· Steps in conducting “substantial inquiry” into agency’s exercise of discretion:

· Whether the agency acted within the scope of its authority – ask what is the test stated in the statute that must be adhered to and whether the agency reached an interpretation of the statute that was reasonable
· Whether the decision was “arbitrary and capricious, an abuse of discretion, or otherwise not in accordance with law”

· Whether the agency followed the necessary procedural requirements; given that there are none for informal adjudication, ask should some be imposed for adherence to “arbitrary and capricious” – same questions arise here as with Due Process concerns (remember process always has costs and benefits, weighing of these considerations guides decisions)
· An agency is not subject to mere “rational basis review” but rather must give some explanation of the thought leading to its decision, either:

· an explanation issued through a decision, or

· a hearing with testimony
· Judicial review of agency decision must consider “whole record” compile by the agency
Take-aways from State Farm:

· Reasons outlined for why a rule could be found arbitrary and capricious:
· Agency relied on factors Congress did not intend it to consider

· Agency entirely failed to consider an important aspect of the problem

· Agency offered an explanation for its decision that runs counter to the evidence before it

· Agency’s decision so implausible that it could not be ascribed to a difference in view or the product of agency expertise

· Agency action is, without legitimate or adequate explanation, inconsistent with prior agency policies

· Rescission of previous agency rule found arbitrary and capricious where other alternatives not adequately considered

· Agency must show a “rational connection between the facts found and the choice made”
C. JUDICIAL REVIEW OF QUESTIONS OF LAW

Chevron analysis:

· Has Congress spoken to the precise question at issue (i.e. is the statute clear)?

· If not, is the agency’s answer based on a permissible construction of the statute (i.e. is the agency’s interpretation reasonable)?

· Notes:

· Critical inquiry is in to why Congress is regulating at all; what is the purpose of the regulation?  What is Congress’ goal?

· If you can convince the Court that Congress had a different goal in mind that would not be achieved by the agency’s interpretation, court can be convinced on these grounds

· Step 2 of Chevron is rarely invoked to reject an agency interpretation; this almost always happens under Step 1 where the Court has more “wiggle room” and the agency is entitled to less deference
· Step 2 Chevron analysis overlaps considerably with “arbitrary and capricious” analysis, and may be difficult to distinguish

· Congress may be less likely to find ambiguity in a statute if it believes strongly that a statute should be interpreted in a certain way (because otherwise Chevron is a bright-line rule and does not allow consideration of why ambiguity may be in a statute)
Pros/Cons of the Chevron analysis:

· Pro – Congress may have control over the agencies but none over the courts;

· Pro – Agencies have more time to focus on interpretive decisions

· Con – Decisions courts make are more stable and less likely to change (unlike agencies which may change their decisions with new presidential administrations)
Different interpretations of underlying principle/merits of Chevron:

· That agencies have comparative advantages over courts in interpreting statutory terms because political accountability and technical specialization are relevant to interpretation

· A rule of deference can reduce the disparateness and balkanization of federal administrative law by limiting the number of circuit conflicts (important with regard to the uniform application and interpretation of agency regulation)

· The constitutional principle of separation of powers; policy judgments are not for the courts but for the political branches, therefore if Congress leaves a question open it is for the Executive to decide (this view is dismissed by Scalia)
· In granting deference to an agency in the face of ambiguity, this is consistent with Congress’ intent because otherwise it would have resolve the ambiguity itself

· The ultimate triumph of legal realism, whereby agencies should have a large role in determining what the law is because they are better than courts at making relevant judgments about policy and principle.
Take-aways from Chevron:
· If Congress has explicitly left a gap for an agency to fill in statutory construction then there is “an express delegation of authority to the agency.”  Such regulations an agency may pass to fill these gaps are “given controlling weight unless they are arbitrary, capricious, or manifestly contrary to the statute.”

· “When a challenge to agency construction of a statutory provision, fairly conceptualized, really centers on the wisdom of the agency’s policy, rather than whether it is a reasonable choice within a gap left open by Congress, the challenge must fail”
Take-aways from Iowa Utils Board:

· Word “necessary” is subject to interpretation, creating ambiguity in statutory language

· FCC’s interpretation found to fail under 2nd Chevron prong for unreasonableness because it failed to consider other viable alternatives and assumes a non-existent “world of perfect competition”
Take-aways from GTE Serv. Corp.:

· FCC’s interpretation again found to fail under 2nd Chevron prong for unreasonableness because defines the word “necessary” in a way that is “impermissibly broad” and overly favorable to competitors
· “No support” found in Telecommunications Act of 1996 for agency interpretation

· Interpretation must be construed in such a way as to be consistent with the ordinary and fair meaning of the word and limited to that which is required to achieve a desired goal

Take-aways from United States Telecom Ass’n:

· FCC’s universal application of the word “impair” found unreasonable under 2nd Chevron prong for failure to consider negative implications of such an interpretation in some markets and failure to give a better explanation for regulations than simply its belief in the most unbundling possible
Take-aways from Motion Picture Ass’n of America:

· Agency regulation regulating video description struck down under 1st Chevron prong where Court finds nothing in statute authorizing regulation in this area 

· Court refuses to imply authority where it would raise First Amendment concerns, instead choosing a narrow construction to avoid potential constitutional issue
Take-aways from Sweet Home:

· Regulation found acceptable where Congress did not “unambiguously manifest its intent” to adopt competing view and agency interpretation found “reasonable.”

· Dissent, advocating that agency view be rejected, strongly contends that under 1st Chevron prong that statute is unambiguous and prohibits agency interpretation.
Take-aways from MCI v. AT&T:
· In an aggressive ruling, agency interpretation of the word “modify” rejected under 1st Chevron prong because it went “beyond the meaning that the statute can bear”
· Dissenting view argues that particularly in “technical and complex” realm that agency decision is entitled to deference where it is consistent with the purposes of the statute and reflects detailed and reasoned consideration
Take-aways from Brown & Williamson:

· Agency assumption of jurisdiction over tobacco products based on word “drug” under 1st Chevron prong rejected because tobacco legislation found to be “extraordinary matter” precluded from FDA jurisdiction
· Subsequent legislative history weighed heavily in justifying majority ruling; dissent strongly critical of this, and invokes “repeals by implication are disfavored” canon
D. THE POLITICS OF JUDICIAL REVIEW

What is motivating judges when they make their decisions?
· Revesz – political ideology

· Edwards – collegiality

V. CASE STUDY: MEDIA OWNERSHIP
A. LEGISLATIVE PROCESS AND STATUTORY INTERPRETATION

B. THE ADMINISTRATIVE PROCESS

C. THE ROLE OF REVIEWING COURTS

Take-aways from Fox Television:
· Decision found arbitrary and capricious in aggressive ruling for being fundamentally irrational; failing to consider whether a rule was “necessary” in the public interest; and for failing to explain departure from previous 1984 decision
· Explanation for departure from 1984 rule demanded even though Congress struck down the 1984 rule
Take-aways from Sinclair Broadcasting Group:

· Decision found arbitrary and capricious for failing to consider other forms of media in its definition of “voice,” thus failing to adequately demonstrate that the rule is “necessary in the public interest” as required under the Telecommunications Act
D. THE POLITICAL PROCESS AND THE ADMINISTRATIVE STATE
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