22

I. Business Reorganization under the Bankruptcy Code: goals, benefits, burdens, obstacles and necessary elements
· Purpose of Bk Law – 1. balances creditors’ and debtors’ interests. Insolvent corp must be run for benefit of owners and creditors. When solvent, owners free to run for their benefit. 2. Intended to preserve value and disperse funds equally amongst creditors of a certain class 3. Gather disparate litigation, making it easier for the debtor to handle, which will hopefully lead to a more efficient outcome.
· Imp. of Fair Bk Regime -Bk regime structure can and does affect how transactions are structured ex ante—foreign bk systems more opaque, which drives up interest rates & lowers confidence. Bk system structure plays a sig. role in building/destroying investor confidence. Efficient, fair, transparent bk regimes imp. to attracting global capital. 

· Bk Advantages over State Law - State laws encourage race amongst creditors to grab assets—often destroys companies/causes econ. waste. Parties can try a workout to enable the corp to recover, but no incentives for bank and other creditors with inherently stronger positions to cooperate. Self-interested parties. Bk regime avoids wasteful asset fights and capture/return value that might otherwise have been lost.  However, may disincentivize responsible corporate behavior---diff approach in Europe (more liqs).
· Liquidation vs. Restructuring – some firms like telcos (Worldcom, etc) and RRs worth more together bc of customer lists, fiberoptic cable/tracks, etc. Disparate pieces not as valuable. Others, like Alexander’s dept. store worth more in liquidation (in this case bc of valuable RE holdings). In ch. 11, need to return at least as much value to creditors as they would receive in a ch. 7 liquidation. Management not req to reorg. If creditor thinks more value as GC, can put trustee in place to run biz.
· Market-driven Outcomes - Outcomes of Bk cases often driven by mkt conditions/changes/larger economic trends. Can go both ways—Eastern Airlines, fleet of efficient planes rise in value with rising gas prices, pays out more. Delphi, credit mkt dries up, loses exit financing. Asset value fluctuations key.
· Imp. of State Law in Bk – Bk code preempts state law, but stat law imp. in determining who has an applicable claim

· Bk 365e – Ipso facto section, deals w/unexpired leases & executory Ks– in valuable RE mkts, often valuable to the estate. Renders “non-assignable” and other K terms that limit debtor K rights w/respect to property if they file Bk and would decrease the value of debtor leases unenforceable in Bk. State law imp, but can’t K out of Bk code rules. Some exceptions to this—for ex, 365(e)(1)(B) – if a debtor files, en entity doesn’t have to continue to loan them money.
· Bk 541 – Defines property of the estate—which is created with a Bk filing. Includes everything you bring into estate through Bk laws, capture, licenses, etc.
· Bk 362 – Automatic stay provision that goes into effect with the filing of a Bk petition. Coupled w/541, stays all suits against debtor/estate to stabilize it (can be lifted—up to jud. discretion). Includes suits against common property w/multiple owners, only one of which filed. Some exceptions for police/regulatory investigations, domestic support suits, divorce proceedings, etc
· Discharge of debt – Bk 524 - debt forgiven against debtor, plan specifies what creditors collect. Strong provision protects debtor from later suits
· Trustee – Always appointed in Ch. 7 cases—sells all non-exempt debtor assets. Fiduciary duty to estate, aggressive seller. In contrast to Ch. 11, where usually DIP--trustee unusual. Must be disinterested (no relationship with the debtor that would lead to a conflict—real or implied). 
· Bk 1104 – trustee or examiner only appointed in cases of mismanagement, fraud, lack of creditor confidence, etc. Presumption for DIP. Party in interest must request. Even if obvious mismanagement, some creditors prefer DIP bc they prefer to have informed, professional management in charge and they are a known quantity. A trustee might not comply with their wishes. Prefer to bring in new management. Some protection bc DIP has fid. duty to the estate. Also an issue of marketplace confidence—the appt of a trustee erodes confidence in the debtor—which can hurt a corp’s ability to regain profitability. If they ask for a trustee, notice and a hearing. If the ct decides one is necessary the US trustee will choose one in consultation with creditor’s committee/parties in interest. Ct can then object to the selection.
· 1104(a)(1) – For cause
· 1104(a)(2) – If effective lack of confidence in way corp operated—may want to put in trustee to protect creds. Mere complaint not enough. Need to show industry-wide lack of confidence in management.
· 3 objections to trustee 1) person not competent 2) didn’t consult parties in interest 3) person selected not disinterested. Creds can elect a disinterested person as trustee, but drawn-out process—Gonzalez says never happens. This provision reqs the US Trustee to consider creditors’ needs when selecting a trustee—ask for qualities they consider essential, if not perhaps specific names.
· Other reason creds often don’t ask for trustee—motions for appointment, hearing, etc—takes time, during which management is in limbo---harms company
· DIP – PRESUMPTION for DIP under Bk code/regime. Argument that need to keep management in. 1) If follow through on prepetition lending agreements to jettison them on Bk filing, will wait to file/incentive to run up debts. UK – continue to accrue debt during insolvency, management has personal liability. 2) ALSO argued that trustees don’t nec know how to run the biz—disruptive 3) management knows biz best—nec to run operation 4) US Trustee oversees management’s actions, as do creditors—can neutralize managerial incompetence.
· Bk Ct Jurisdiction – Judges have 14 yr terms. Rulings appealed to applicable dist. ct. Limited SMJ – can’t interpret non-Bk statutes.
· Workout advantages– 1) high admin. costs of Bk process (attys, accountants, etc) 2) Bk process often takes more time than a workout 3) Bk filing “taints” a company’s value wrt customers, suppliers, etc—creating a negative perception that can be hard to shake. 4) Poss. more predictable outcomes for creditors outside of Bk—more control. Bk places more control w/unpredictable judge
· Bk advantages – 1) no control over dissident creditors enforcing their rights in state ct 2) lenders more apt to lend money after Bk filing bc of administrative priority status. Before bk, merely another  unsec cred 3) workouts can be expensive as well—powerful creditors may demand payments for legal costs/favorable terms for cooperating.
II. Distressed business, pre-filing efforts, the filing and the players
· Unexpired Leases – Bk 365 - If lease terms better than current MV, DIP may be able to assign lease for comp. equal to less than the MV savings. So if would save 50K over 10 years, discount value= maybe 40K (discounted for time), parties will negotiate—DIP will net something less than current MV (otherwise buyer wouldn’t be interested). Debtor estate, not LL, gets this value. Code gives LL adequate assurance—debtor must prove new buyer has the ability to pay. LL can complain, but typically unavailing. Buyer may also want lease/pay a premium bc LL might not otherwise be interested in leasing to them bc of their trade. Debtor can assign, assume, or reject lease.
· If the DIP assumes the lease – must “cure” past due amts in full. If rejects, LL gets unsec claim.
· Postpetition – debtor must stay current with lease payments or LL can file motion to lift stay and evict.
· orig. 120 days, can get 90 day extension-210 days max to decide what to do w/leases for non-residential RE
· Proper Bk Filing Venue – Corp’s place of incorporation considered the corp’s domicile—can file here or other places where sig. biz operations. Judge decides if filing place appropriate (chosen by filer). A subsidiary is also eligible to file where the parent corp files. The more closely related the affiliate is to the parent, the less likely they will be separated/forced to file elsewhere. Parent can also file in other Js using sub’s residence there—ex. of Enron. Rule 1408, sub. 2 – Affiliate jurisdiction theory- Issue is whether unfair to parties in interest to do it there. BoP on challenging creditors to show proceeding should be moved. High burden w/great jud. discretion. Certain venue perceived to be more favorable to one side, or more experienced w/large cases (e.g. NY). Predictability is very important in this context. Most corps have at least 3-4 “proper” venues, choose one with helpful applicable standards in the relevant circuit/more experience.
· Revolving Credit Line – Often tied to accounts receivable. The more money a corp. pays down, the more credit becomes available. Lender has security interest in AR, which often allows them to examine them to make sure they are current. The longer an AR is open, less likely corp. will realize that value. After Bk filing, even funds deposited into lock-box the property of the estate under 541. Taking these funds=collecting on pre-petition debt. Problem solved w/Bk 361 – adequate protection. Cred w/security interest must be given this, or DIP can’t use property. Cred gets lien on this prop. or other prop. to satisfy this—everything corp makes that goes into inventory, everything sold, etc. For cash collateral – one poss. to provide lien on all prop. that is made w/this money.
· Inventory Valuation  - Critical to assessing debtor’s situation. Can vary based on valuation technique—whether value when it came in, what it would cost to replace, etc. Esp. imp in a fluctuating mkt. Must also consider depreciation, intangibles, etc.
· Personal Guarantees – Exec. officers/owners agree to either subordinate debt owed to them by corp or back loans made to corp with personal assets. Creditors like bc 1) another poss. asset source and 2)  get strong commitment from management (personal assets on line=strong motivator). Can also later argue that personal “loans” by officers to corp = cap. contribution—shouldn’t be treated as legitimate claims.
· Ineligible for Ch. 11 – Sole proprietorships, banks, brokers, commodity brokers
· Bk 327 – Defines those eligible to provide professional services to a debtor in Bk—attys, accountants, etc. They “cannot hold or represent interests adverse to the estate, and must be a disinterested person.” Adverse interest means someone suing the debtor. 
· Bk 101(14) - “Disinterested” means the person is not a creditor, equity-holder, or insider. Exception for attys who are creditors bc did legal work for the debtor prior to filing. Most cts accept this for pub policy reasons. If previous officer of some kind, owed money, arguably an insider. Also, if owed money, can file waiver of claim to advise corp. in Bk/circumvent this rule. Also, if the claim small enough, some cts may say de minimus, and waive, but maj. rule would bar this. Unlikely a ct will allow an atty to rep both a company owner and the company. Conflict of interests, esp if owner lent corp money—disinterested atty might argue not a loan, but cap. contrib.—so equity, not unsec. cred. Or might try to inval. executory executive K with this guy/reneg. Esp. true if owner also files Bk. Debtor atty has fiduciary duties to estate/creds. that could conflict with management/owner’s desires—could lead to ethical issues. ALSO issue for parent/subs. If have diff interests/creditors, conflict. Ex. CEO of parent had sub guarantee parent’s debt. Sub. creditors may try to overturn as fraudulent conveyance. Ideal for each corp to have own atty, but huge admin costs for big cases w/lots of subs like Enron & for smaller cases—admin costs cost prohibitive to reorg. Imp to identify 1) potential conflicts and 2) actual conflicts. Need to accommodate practical lims. of the situation. Conflict resolution attys can be used to resolve ostensible conflicts. Bk 1107 – Indiv. Not disqualified for employment by a DIP solely bc they worked for or represented the DIP before the Bk filing.
· Bk 1107 – DIP powers/functions – Same as trustee, w/minor exceptions.
· Bk 301/302/303 – 3 basic code sections for filing. 301 the typical petition, 302 a joint petition for an indiv and spouse and 303 – involuntary filing by a creditor.
· Allowed claims – Legitimate claims. Creds don’t usually have to file a proof of claim unless their claim is listed as contingent, disputed, or unliquidated, but often do, partic. if disputing the amt the debtor claims to owe them. Allowed claims/creds can continue to sue if a Bk plan collapses (though won’t collect much).
· Bk 507 – Priority Scheme – 1) administrative claims (that arise after the filing of a case) 2) unsecured priority (employees—up to 10,950 of pass through wages earned up to 90 days prior to filing, etc) 3) general unsecured 4) equity. Sec. creds paid out of their collateral, so somewhat separate from the Bk code priority claim.
· Admin claims generally paid on an ongoing basis.
· Bc of priority scheme, frequent Bk fights over how certain claims classified.
· Employees paid first to maintain morale, and paid of regular basis post-petition (have priority). Some cts say no, make them wait, but min. view. Want employees motivated.
· Creditor’s Committee – Bk 1102(a) –US Trustee appoints as soon as possible, if can. If can’t find creds willing to take part, can’t do it. Typically comprised of largest creditors w/diversified interests—all parties nec. to effectuate a successful reorg. Have fiduciary duties to all other creditors. Supposed to act in the “best interests” of all unsec. creds, even though each rep. will nec. have their own interests in the debtor. For this reason, many major creditors balk at serving on committee—will have more control over the reorg. process, but in so doing, may be forced to act to impair their own rights. No obligations to sec. creds or equity. Often inapplicable in small cases—small bizs can’t afford to solve DIP problems at their expense (not paid for taking part). Also, may just suck nec funds out of DIP
· In these cases, US trustee’s office supposed to take a more active role. Larger cases – stay in background, smaller cases – appt trustee, handle retentions of professional personnel, etc. Very active in small cases, partic for unsec creds. 
· Interests like unions often on committees—employees not likely to get much, but w/out them, difficult to continue biz. Can complicate matters though—unions try to preserve jobs, often at corp’s expense.
· Estate pays for expenses/hires counsel.
· no equity committees – hardly ever receive anything—don’t want to waste estate’s time and money on this. If not totally underwater, can argue for this, but concerns often answered through management’s presence (they often hold significant equity in the corp—assume they won’t screw equity).
· what abt other committees?--if, for ex, 1 mill secured claim, 200K collateral, 800K unsec claim—may act like unsec creditor. Substantially undersecured. May want to liq. and get out—may not have identical standards though to other unsec creds.
· CAN go to ct to question trustee’s judgment about who’s on committee.
· Bk 503(b)(3)(d) – If don’t make it on committee and want to be paid for atty fees, etc—substantial contribution standard. Must prove that BUR FOR your efforts, value wouldn’t have been realized---high standard. Only compensated for portion of what you did.
III. Stabilizing the business, the automatic stay
· Bk 362 – Automatic Stay – Operates to stay 1) actions against the debtor 2) actions against property of the state—commencement, efforts to interfere/collect/seize prop. (even by the holder of a valid lien), etc. 3) voids writs of attachment/other judgments against the debtor/seizure/sale of debtor assets. Halts creds from foreclosing on liens. Mortgage-holders can’t collect. LLs can’t evict. Very broad. Some exceptions, but gen., most actions cease w/filing. Knowledge not necessary for provision to be effective, but if unaware, won’t be held in contempt for violating it. 
· Does NOT protect owner/other entity who has guaranteed/backed a loan or other specific debt. Can argue that owner/CEO/manager/etc imp. to corp operations and attacking him disruptive to corp. Creds will contest. Depending on how imp. indiv. is, the ct can issue a Bk 105 stay – to effectuate the purpose of the Bk code. Bk 105 petition NOT automatic—must prove why collection actions against indiv. must stop to benefit debtor corp. Balance debtor/cred. interests. Make sure one cred. not blocked while others are allowed to go after them.
· Can even be used against stockholders if company wants to retain NOL (net operating loss) right to apply losses to future taxes. If too much of ownership changes, IRS disallows—prevent Shs from selling. Can’t sue corp, bc enjoined by Bk/362.
· Also can be used against creds/suppliers w/outstanding orders (not paid for) that won’t ship them until paid—prepetition debt, say that suppliers’ demands for payment violates stay. Some cts say must ship—grant injunction forcing this. If not, debtor might sue supplier for dmgs if go out of biz. Stays have long arm – can interfere w/entities choice about who they want to do biz with/force parties to continue to perform under a K. ALSO – Bk ct has no J over K claims unless both parties agree to this—may not be able to immediately resolve this. Debtor argues spec perf nec, cred will say sue for dmgs. Debtor says dmgs not an adequate remedy. Sportsfame – ct demanded spec. performance. Gonzalez says problematic. Maybe can get dmgs, but no spec perf—troubling to order someone w/out K w/debtor to force them to supply goods. Systematic harassment diff
· Doctrine of necessity – DIP can ask ct’s permission to pay supplier. More reasonable. Ct approves, get 100 cents/dollar. Big advantage, will be contested. Argue w/out this, liquidation—other creds indirectly recover more bc of increased GCV. If in “best interests of the estate”—ct can allow.
· Some exceptions – banks don’t have to continue to lend money under agreements
· Read in conjunction with Bk 361 – adequate protection – must be provided to sec. creds or can be cause to lift the stay.
· Also read w/Bk 542 – K to deliver goods. If send notice of cancellation post-petition, violates this. K property of the estate. Cancellation interferes w/property of estate. Failure to perform diff. K dispute can’t be adjudicated by Bk ct.
· In effect until discharge (Bk 524)—which discharges the debt/voids all subsequent actions taken against the debtor for antecedent debt. Creds only receive what’s specified under the plan.
· Garnishment  - issue if employee files Bk. Employer entitled to stop garnishment—takes prop and pays prepetition debt and violates stay. Q – can cred sit by and do nothing—affirmatively put this in action, have to take steps to stop it once they know you file Bk. Liable for violating stay if don’t do this.
· Setoff – Prepetition debts can be set off against prepetition income sources under Bk 553 – requires the filing of a motion to lift the stay. If both sides have a mutual debt—can offset those. Setoffs w/in 90 days of Bk filing may be challenged as preferences. Post-petition setoff rarely allowed—only for mutual prepetition debt. Conflict with Bk 362(a)(7) – says setoff violates auto. stay. Also prob bc gen gives a cred a greater recovery than if the cred had a stand-alone debt—100 cents on the dollar. While can gen. buy/sell claims in Bk, 553 disallows this for setoff
·  Recoupment a related concept but applies only when the offsetting amt or other defense to payment arises from the same K or trans that gives rise to your debt to the other company. 
· Licenses – If licensing K w/reversionary interest w/another corp says fine to transfer, no violation of stay. If non-transferable and transferred, interfering w/prop. of the estate.
· Bk 542a – IRS/other entities that have seized property to satisfy a debt must give it back to the debtor. Until sold, debtor maintains interest in that property. Risk to IRS that prop. will depreciate/will recover less now—merely another creditor.
· 362(d)1-2 – 2 challenges to auto. stay: 1) for cause—e.g. prop losing value and no adeq.prot. for sec cred or Bk filing not in good faith 2) DIP has no equity/fin interest in property AND it is not nec for the operation of the biz. If unnec for reorg/no equity, lift stay to sell prop.
· Fights when equip starts to lose value—eats into equity.
· Post-petition DIP property use – Bk 363 – use, sale, or lease of property - DIP must get permission to use cash collateral, but NOT to use equipment in the ordinary course of business. Must still provide adequate protection for both the use of cash collateral and equipment/other property, but unless sec cred complains abt misuse of equip, no problem using it. Burden on sec cred to stop. Selling equip. would gen. NOT be in the ordinary course of biz, so can’t do that.
· Sale of property – DIP must give notice/have hearing. Rule 2002 – unless ct exempts for cause, must provide 20 days notice for the sale of prop. outside the ord. course of biz. E.g. selling mattresses ordinary, selling the entire factory not. Ct can accelerate this for unpredictable mkt. Most Bk sales by auction in ct or IB office. Buyers may balk at 20 day wait, may leave—in best interests of estate to sell asset quickly. Ex. of Lehman – cred committee wants 1 wk but Barclays objected. Sale approved. Sometimes partic. pressure bc of breakup fee parties agreed to to pay for sunk investigation/other admin costs. Less likely debtor will break off sale/chills other potential buyers. Objections if fee too high. Notice tough too—mail won’t get there if short window. Spec. quals req for bidders in terms of net worth, line of credit, etc.
· 363b – prop must be “free and clear.” Liens attach to proceeds of sale. If sell for too little, lien-holder can object—undervaluing asset hurts them.
· 363d – sale must be in accordance w/non-Bk law. Ct can’t approve otherwise.
· 363e – adequate protection – mortgage holders ask for protection/to make sure corp buying lease/building capable of satisfying mortgage terms.
· 363m – Read in conjunction w/Rule 6004(g) – Nec. to have a finding of good faith in arms-length transaction. If ct finds this AND the sale goes forward, CANNOT be reversed by ap. ct. 6004(g) says sale stayed 10 days unless ordered by ct. Gives parties chance to appeal low price, inadequate notice, lack of protection, etc. Debtor can argue assets losing value to shorten period. Party appealing can try to get dist ct or Bk ct to stay longer. If not, 10 days=sale closes. Ordinarily, want to stay past this period, must put up money to protect debtor from potential loss. Diff for someone to reverse Bk ct decision/put up this money to try to challenge. If lose, and deal falls apart—must pay that value  w/bond. Ct. can only be rev. for abuse of discretion—de novo review on applicable law.
· Standing – Any “party of interest” can object. Must have economic interest in estate. Cts gen ignore bidders w/out independent standing who object to process. Press can come to sale—no standing. Creditor-bidder might object under creditor identity to circumvent. Equity can’t really object—get nothing unless unsec creds paid 100 cents/dollar.
· Bids – Ct must consider all bids, even if unsavory (e.g. selling horses to glue factory vs. farm). 
· Cash collateral use to buy property – Cb authors say lim on use of cash collateral only in ord. course of biz, not unusual expenditures. Gonzales unsure. Wouldn’t seem to protect sec creds by allowing this. Need permission.
· Bk 506 – Determination of Secured Status – 

· 1) 506(a) – secured to extent of the value of collateral (typically on petition date). If prop worth 60K, declines bc of use, decrease sec claim, so receive ad. protect in the form of liens on new products produced, accounts receivable, etc.
·  2) 506(c) – trustee can charge sec cred money to degree expends cost in preserving collateral

· 3) 506(b) – Oversecured creditor – e.g. owed 50K, collateral worth 100K. Has ad. prot. in equity cushion. Entitled to interest/fees/other costs on sec. lien amt. Usually, under Bk 502(b)(2) – unmatured interest not due as of time of filing not allowed. As soon as Bk filed, balance of loan due.

· Q – if owed 50K, prop=65K, 15K equity cushion. If entitled to interest under K, say 15% a yr= 7.5K/yr. Cushion gone in 2 yrs. Must DIP pay interest separately each yr to maintain cushion? Cts split.

· Q – 450K prop w/2 liens. 1st for 100K, 10% interest/yr. 2nd – 200K – 150K cushion reduced by 10K/year, eroding claim value. 1st lien entitled to interest/pay out of other assets—thus ad. prot. for 2nd lienholder.

· Gen problem w/adequate interest – depends on ct’s judgment in valuation, other uncertainties, etc.
IV. Getting cash and credit -- first day motions

· Bk 364 – (a) trustee/DIP allowed to incur credit in the ordinary course of biz w/out ct order (unless merchants won’t give it to them). DO need it for other forms of credit.
· Ct usually must induce someone to lend DIP money. Escalating protections.

· 364(b) – give lender an admin. claim—pool w/all those who deal w/DIP postpetition. Lenders don’t like risk, demand more

· 364(c) – after notice+hearing, ct may give postpetiton lender priority over all other admin claims

· (c)(1) – super administrative claim

· (c)(2) – secured by all other estate prop not otherwise encumbered by a lien – sec interest

· (c)(3) – secured by a junior lien on prop that already has a lien (only if think excess value to lend against).

· 364(d)(1) – after notice+hearing, ct can auth a senior/equal lien on prop that is already subject to a lien—taking precedence over prepetition/other sec creds. Priming lien. Huge fight over this—relatively rare. If fight this and win, debtor may not be able to get loans, must liq.—can lose the war. Pyrrhic victory.

· 364(c)(1-3) more likely—banks know can get good return.
V. Righting the “ship”

· Main problems for debtors – 1) operational issues 2) restructuring debt.
· Other issues 1) accounting fraud 2) high legacy costs 3) litigation bond (Texaco case) 4) poor management—only becomes obvious in downturns. 4) Short-term goals valued over solutions to long-term problems 5) cash shortage—leads to financial insolvency, which leads to total insolvency. Most entities wait to long to seek help 6) stock value issues – ex. of Enron—agreements req to pay down more debt when stock drops (used as collateral).

VI. Taking control of the process

· Main  players in Ch. 11 – 1) DIP 2) creditor’s committee 3) US trustee 4) secured creditors. Sometimes 5) Govy agencies 6) environmental groups

· Zone of bankruptcy – If a company is teetering on the brink of Bk, poss for creds to bring suits for actions taken to their detriment. When Bk filed, PRESUMPTION of insolvency (liabilities exceed assets). Can be challenged. Also cause for examining trans bw parents and subs. Subs usually run for parent’s benefit—but if nearing insolvency, transfers examined more closely.

· Form creditor’s committee
· Consider putting trustee in place – If one named, management out. Unlikely to have management+trustee.

· examiner – unusual. Have power to run debtor/examine management’s actions. Standard for putting them in is: 1) case w/more than 5 mill debt – no extensive trustee hearing. Debtor can appeal, ask for hearing, etc 2) Bk 321 – examiner in a case cannot also be a trustee.

· controlling admin costs – Small case, can wipe out any recovery for unsec creds.

· Retail corp concerns – Often must wait to see holiday numbers before assessing whether profitable to continue business/file Bk/formulate plan or liquidate under ch. 7. Small margins, lots of competition.
· Controlling management – 1) US Trustee oversight 2) notice and hearing for transactions/asset sales that are outside the ordinary course of business 3) after filing, management’s fid duties switch from debtor to estate—can sue if unfaithful 4) financial statements must be filed at the end of each month—if not, creditor(s) can get a hearing to compel this 5) Have examiner appointed. Ex. – Enron, 90 mill to hire examiner & its attys. 6) Ask for trustee
VII. Executory contracts-maximizing value

· Exclusivity – Debtor initially has 120 days to formulate a plan/decide what to do w/leases, exec Ks, etc. Can apply for a 90 day extension for a max of 210 days. Tremendous time pressure once debtor files. Before recent rules change, could continue to ask for extensions. Changes effectively kill many retail reorgs—time pressure prohibitive in this context—often forces ch. 7 liquidation.
· Executory Ks – Bk 365 -  Corps typically have tons of Ks. Bk code gives debtor the ability to pick and choose which Ks to 1) assume 2) assign 3) reject 4) ride-through (do nothing to it)
· 1) package of benefits and burdens—can’t pick out pieces of Ks to keep. Bundle of good and bad
· 2) decide good or bad for estate---exercise business judgment. BJR standard—debtor has to act reasonably given the facts, in the interest of the estate. Normal circs, make mistake, can’t be sued. potential losses to counterparty based on debtor’s decision irrelevant.
· 3) other side fully performed? if not - executory
· 4) failure by either side is a material breach that excuses performance. Ct rarely enforces spec. perf against debtor in Bk.
· to extent debtor gets postpetition benefits, counterparty gets paid in full or gets admin. claim. If K assumed and then defaulted on – admin claim generated.
· IF REJECT K CLAIM – Outside of dir, dmgs = to diff bw K terms for supply and current spot mkt price. In Bk, those dmgs become unsec claim. Bk 502(g) – rejected K treated as if rejected day before Bk—dmgs determined as if rejected prepetition.
· K penalties not enforced
· 365(f)(1) – counterparty can’t prevent debtor from assigning K. Even if explicitly states K unassignable. Limits non-debtor’s K rights when dealing w/debtor.
· ASSIGNMENT – If DIP assigns K, non-debtor entitled to notice and hearing and “adequate assurance of future performance” by the party assuming the K. Some protection, but not a guarantee.
· 365(d)(2) – debtor may assume, assign, or reject an executory K or unassigned lease at any time before the confirmation of a plan. The ct can order the debtor to do this more quickly if counterparty objects/shows cause for shortening period. High burden gives debtor time/flexibility. Real property restriction=120 days+90(extension) = 210 max. Personal property = anytime up to confirmation of plan.
· IF ASSUME – Must “cure”—pay what owed before filing and after.
· Assumption timing – Postpetition, counterparty has to continue to perf under K terms (or violation of stay)—has admin claim. Filing DOESN’T excuse performance. Depending on K price in relation to spot mkt price, risk to assuming K at the wrong time. No incentive to assume quickly unless clearly advantageous to do so.
· IF LEASES/KS rejected/expired prior to filing, they cannot be assumed/assigned/rejected by the debtor postpetition
· Bk 108 – 60 days to cure nonbankruptcy orders/Ks conflicts with real/personal prop regimes. Case says 108 does NOT apply for determining whether you have to cure—have longer than that.
· Company Valuation – 1) Based on balance sheet/sales 2) consider discount rate for risk. The greater the risk, the greater the return you would demand. 3) examine comparables/other similar operations. Adjust for volume, neighborhood, etc. 4) Capitalization factor – multiplier for net income will vary by industry – relevant 5) Who runs operations? Small corps—owner usually runs directly. Owner not always drawing consistent salary—books may be misleading. 6) Poss of fraud—may not be reporting income. May be more valuable, but IRS problems. IRS suspicious if low book revenues and massive sale price.
· Constructive condition precedent – Implied in some Ks for purposes of fairness. Ex. – Prop worth 600K. Owner owed 100K on K—this portion of payment on K unpaid at time of filing. Unsec claim. Should DIP be able to give 500K payment postpetition for this property? Seems unfair. MUST tender full amount for property for this to occur. If new corp assumes this K, the cost of curing becomes an administrative claim (parties must agree on amt to cure).
VIII. Avoiding powers

· Bk 544 – Trustee as lien creditor and as successor to certain creditors and purchasers – Trustee/DIP can step in for creditor to sue any parties, to bring in money to the estate for the collective benefit of creditors. Also has avoiding powers. Can avoid transfers—simple money transfers, transfers of property interests to spec creditors over others, etc. Must determine whether the debtor received equivalent value. 
· Bk 548 – Fraudulent transfers – actual & constructive fraud – Trustee may avoid any transfer of an interest of the debtor in property, or any obligation incurred by the debtor that was made or incurred on or within 2 years before the date of the filing of the petition IF: (a)(1)(A) The debtor made the transfer/incurred the oblig with actual intent to defraud/hinder OR (B) received less than reasonable equivalent value AND (ii)(I) was insolvent on the date of transfer or became insolvent as a result of such transfer or obligation OR (IV) made such a transfer to or for the benefit of an insider, or incurred such oblig to or for the benefit of an insider under an employment K and NOT in the ordinary course of business
· If applicable state law regime allows for longer period—DIP/trustee can go back that far.
· Bk 547  - Preferences – Have nothing to do w/value. Don’t have to prove anything malicious/intentional fraud. Policy reasons—transfers w/in a certain period of time are presumed to have favored one creditor over another . Elements: 1) pre-existing/antecedent debt 2) entity has to be insolvent (either before transfer or by it) 3) occurs w/in 90 days of filing 4) has to be transfer of debtor’s property 5) to or for the benefit of a creditor 6) result of which hwas that creditor got more than would’ve received under plan.
· Defenses: 1) transfer made in payment of a debt incurred by the debtor within the ordinary course of business. Can prove horizontally or vertically—based on specific corp’s practices or industry practices. Only have to prove one. 2) contemporaneous exchange 3) new value – give something new that underpins the exchange
· Rule ensures that certain creditors don’t get more than others
· if everyone paid 100 cents/dollar—no preferences. Creditor paid ahead of time must be getting more than would get if transfer never made/under plan or liquidation
· If transfer made to insider – 1 yr period for transfers. Otherwise insiders could control Bk filing to avoid the 90 day period.
· if transfer rescinded, creditor still has claim against the estate.
· HYPO – lender has collateral worth 100, owed 100, paid it. Not preference bc cred got the same as they would from a liquidation. Secured creditors paid in full. If lien creditor’s collateral worth 75, lc gets more, but can keep 75, return anything in excess of collateral value.
· contingent claims – see handout. Bk code eliminates these unless turned into a real claim by the time of the Bk resolution. ASK ABOUT THIS
· foreclosure  sale – likely won’t be rescinded if 1) legitimate under applicable state law 2) followed applicable procedures 3) provided reas equiv value.
· If cts ruled differently, very disruptive. Even if arguably get less under this practice, typically deemed reas equiv value—wouldn’t be able to avoid as constructive fraud.
· strict foreclosure – under certain state laws, , the party that holds the lien gets the property regardless of its value. Can get more than you’re owed. Cts more willing to attack this—if debtor didn’t get reasonable equiv value—not as strong a presumption of reas. equiv value, esp if value of property clearly exceeds the value of a claim
· HYPO – foam transfers some assets to wholly-owned subsidiary u-foam. Free transfer to ufoam—did foam get reas equiv value? Ufoam an asset—increases its value—not nec losing anything. Would def get reas equiv value IF ufoam is solvent. If ufoam is not solvent, and this transfer went there, foam doesn’t get reas equiv value, bc creditors of ufoam will take this—dilute foam’s return.

· HYPO – foam gives up lien on property, and incurred an oblig to guarantee gruff’s performance. What does it get in exchange? Nothing. Argument that foam may have gotten something in the undivided attention of its CEO (concerned about his own situation)—but pretty far-fetched. Practical reality—foam gets nothing.

· Big diff when obligs incurred. 548f – look at---if transfer occurs when debtor insolvent, more scrutiny, regardless of time period—can extend to 2 years. but hard to prove foam was insolvent, etc

· HYPO – foam sells stock. Purchasers of stock go to bank, demand money to buy stock. Bank will receive lien on assets. Bank loans 1.1 mill for secured interest in all of the company’s value. 1.1 mill goes to SHs. After trans, new SHs, gruff+sister hold 1.1 mill. Other component of trans—chemical refinances deal w/kick credit. Bank gives 5 mill to deal w/kick credit—bank now owed. Seems like reas equiv value—trading one oblig for another.

· HYPO – debt of 5 mill, borrows it to cover. Collateral only worth 4 mill—if kick got 5. Not constructive fraudulent transfer, bc reas value changed. But to extent kick’s money unsecured—might see this as preferential transfer—might have to give back 1 mill—might be seen as receiving preferential treatment/payment for that 1 mill.

· HYPO – 1.1 mill loan incurred by foam – SHs getting lots of money for shares in insolvent entity. Looks like foam added more liens to property—got nothing in exchange. Argument can be made that what foam got is: bank would never have bought out kick’s loan, which saved corp from foreclosure on its collateral, without this. Might argue foam got reas equiv value—new management came in, kept foam alive, but tough argument—inherently factual. That payment to gruff and his sister would be subject to constructive fraudulent conveyance, as well as the oblig. put on foam in the form of the guarantee/lien by the bank—argue foam didn’t get reas equiv value

· Bk 546(e) – Safe Harbor – Absent this provision, trustee/DIP can challenge tons of transactions—too disruptive. Unless can prove ACTUAL fraud, certain transactions exempt from avoidance powers. Includes securities transactions. Implicated in many LBO cases. Q in Enron – is commercial paper paid for w/in 90 days of filing a security? If was, 3 billion dollars at issue.
· HYPO – kick owned 10k, unsecured—asks for it, threatens to sue. Foam says stop, will give security interest to stop them. All they get is kick promising not to pursue claim. Some value in preventing creditor from trying to collect debt. Isn’t this blackmail? Generally permissible

· HYPO J – pays for services, but services have no value. If produced no value to foam, can poss avoid. Can argue business judgment, but not if unreasonable to think that action was legitimate exercise of business judgment.

· Even if unreasonable—lots of cts wont punish. Depends on the ct. If debtor reas believed action would be beneficial, might protect it. Others will say too bad---pretty harsh result. Unless you can show actual fraud. Case law unclear.

· HYPO – prepetition retainer fee paid to attys—is it reas equiv value? Not if only did a little work before filing. This q turns on STATE law—some states treat retainers as held in trust—redeemed as atty bills. Others don’t do this.

· HYPO – gruff pays 100K to crim atty, retainer fee. Is this reas equiv value? Depends on how well regarded the atty is, etc. Factual inquiry.

· HYPO – 3 yrs before gruff personally files bruptcy, transfers ownership of business to gruff family trust. He is trustee, family beneficiaries. Did so in his individual capacity. Deed not recorded until 2 ½ yrs later. What value did gruff receive? Got nothing other than personal satisfaction. What are the consequences or recording the deed. From a legal standpoint, transfer took place 6 mos ago—takes place at perfecting/recording. Enables DIP/trustee to avoid this transfer (assuming gruff insolvent 6 mos before). Why? Let trustee stand in shoes of someone who would look over records of prop—wouldn’t see that this was done until recorded, 6 mos before. Theoretically, b code allows trustee to avoid transfers they would be able to avoid if they were a creditor that had extended credit to gruff assuming he personally owned the property. Some sense of fairness—records provide notice. Law presumes creditors rely on financial condition of debtor—don’t have to prove they actually looked this up/reliance.

IX. Types of claims

· Tort claims – If exposed/injured prepetition—prepetition claim, even if postpetition injury/dmgs (as with mesothelioma/asbestos).
· Bk code specifies that Bk judges can’t try personal injury cases—must be dealt with in another forum.

· retainer fees –Relevant inquiry whether corp got reasonably equivalent value: 

· 1) if firm taking money just to take case – ct will disallow. Bk 329 reqs attys to file statement w/ct listing comp for services rendered or to be rendered for anything up to 1 yr before filing. If excessive, Bk 329(b) gives the ct the ability to rescind payment 

· 2) if money to perform future services, arguably reas equiv value. Still scrutinize under 329 to see if services = to payment. Bk 548(d)(2)(a) – defines value – can’t claim nebulous, unperformed promise to furnish support to the debtor or a relative of the debtor. Otherwise would be easy to make fraud. transfers before you file and have others make bogus claims abt supporting you for life in exchange for the payment. However, usually not applied to arms-length, TP Ks like this one 

· 3) If money to crim def atty for execs, any postpetition work doesn’t benefit the estate. To extent used prepetition—diff. Any postpetition payments knocked out.

· Interest – Does NOT accrue on postpetition claims. Prepetition interest only accrues up to the filing, then fixed. No postpetition interest on prepetition claims.
· unmatured right to payment (e.g. under K terms debtor supposed to pay at some point after ended up filing Bk) = only due principal+whatever interest accrued in that short period.
· Non-recourse collateral – Lender technically only owed value of collateral. If 1 mill loan, 800K collateral, 200K deficit, debtor only owes 800K, not deficiency claim. If debtor keeping property as part of reorg. plan, inequitable to prevent lender from getting collateral and let debtor off for deficiency. Bk code thus treats nonrecourse debt (diff bw collateral value and total value of loan) as a claim against the debtor—as an unsecured claim (even though outside Bk debtor not liable for this). Non-recourse converted to recourse.

· If Bk 363 asset sale for nonrecourse collateral, nonrecourse lender doesn’t get a deficiency claim, only collateral value (fair, bc didn’t bargain for it). If foreclosure sale, lienholder can bid their loan—if someone pays more, paid in full—no interest, etc. Only get prop if outbid others.

· recourse collateral – entitled to collateral value and deficiency claim for the excess

· Subordinated claim – Typically specified contractually—has a lower priority. Under Bk 510 – the Bk ct is obligated to enforce contractual subordination.
· Often see this with bonds—bond-holders agree banks/senior debt paid back first before they get anything. In exchange for the downside risk, the bond interest rate is often a significant premium over the prevailing mkt rate.
· Exit financing – Critical for DIPs to get out of Bk. Also need DIP loans—both hard to acquire at the moment. Banks try to syndicate loans (sell off pieces) to minimize risk, but lending nonexistent. Can’t go effective without this. End up delaying filing. If mkt doesn’t loosen up, will lead to many liqs.

· Subrogation – Ex. gruff pays 1K to bank (was guarantor). Bank has 0 claim. Gruff has 1K claim—can either claim 1) reimbursement for 1K payment or 2) subrogation. Whatever rights bank has, gruff has. If bank secured creditor, has sec cred status. However, if gruff only pays 500 to bank, bank still has 500 claim, can gruff subrogate to the bank’s right? No—in order to subrogate, have to pay IN FULL. Still has reimbursement claim. If paid other 500, could step fully into bank’s shoes.

· Bk 1111(b) election – Nonrecourse lender waives deficiency fee. Typically gives loan for more than a property is currently worth (bc thinks can capitalize on property value increases for undervalued asset or in hot mkt).

· Bk 507 – If sec cred’s asset destroyed, receive superpriority administrative claim—paid before anyone else. Could theoretically also receive if what was deemed adequate protection turns out to be insuff, but rare.
X. Creditors’ misconduct

· Bank misconduct/lender liability– Fid duties run to own shs. However, if pressuring/controlling management into giving them liens on prop/favored treatment vis a vis other creditors—might be liable. Partic if management has personal loans w/the bank—poss impropriety. Once bank takes control, its fid duties run to all creditors.
· in pari delicto – Corp that itself commits wrongdoing can’t turn around and sue cohorts if corp loses value. Equitable defense. Slightly diff from unclean hands defense – both bad actors, one can’t be more culpable than the other.
· Equitable subordination – Bk 510(c)(1) - TPs can be sued and their claims subordinated for purposes of fairness. Not K subordination—imposed bc of bad acts. Check to correct for inequitable conduct by creditors. Can be partial or full. Not a penalty, but remedial. No injury, no eq sub. Ex – insider gets unfair lien on factory, but it is destroyed. egregious conduct, but no dmgs.
· insiders – personal “loans” to corp not automatically subordinated. Otherwise would discourage indivs from lending money to corps/keep them from filing. Statutory arg—if Cong. intended to always subordinate insider loans, would have done so more clearly. If unsec creds harmed by insider taking a sec interest, poss eq sub clai,.

· mere threats not to give merch unless receive sec int not grounds for eq sub, though may be preference

· if give lien to cred to continue supply, then supplier pulls it, may be inequitable

· generally needs to be egregious conduct, not just taking advantage of the biz rel.
· Recharacterization – If an insider loaned their company money, with a long term for repayment, no interest, etc—may be seen as a capital investment/equity. Dependent on repayment period, whether periodic payments, interest rate, documentation, etc. Sometimes prefer to be subordinated rather than recharacterized—if plan will pay out 100 cents/dollar, prefer to be unsec cred, rather than equity. ALSO poss to recharacterize+subordinate w/in equity.

· Deepening insolvency – Some have tried to sue, usually insiders, alleging that actions caused debtor to go deeper in debt/hurt creditors.
XI. The plan process

· Bk 1122 – Classification of Claims - (a) A plan may place a claim or an interest in a partic class only if such claim or interest is sub similar to other claims or interests of such class (don’t HAVE to put sub sim claims in same class—usually litigated).
·  (b) – nuisance class - a plan may designate a separate class of claims consisting of every unsec claim that is less than or reduced to an amt that the ct approves as reas and nec for administrative convenience. Parties can elect to be in this class if they want.
· Bk 1123 – Contents of a Plan – Plans must: 
· (a)(1) designate classes of claims
· (2) specify any class of claims that is not impaired under the plan

· (3) specify the treatment of any class of claims or interests that is impaired under the plan

· (4) provide the same treatment for each claim in a particular class, unless the holder of a partic claim agrees to a less favorable treatment

· (5) provide adequate means for the plan’s implementation through xxxxx (tons of things)

· concern w/some plans that corp won’t be able to generate enough money through continued operations to make payments on promissory notes, etc—often confirmation fight over this. Must also justify why a plan better than ch. 7 liq.

· (6) provide for the inclusion in the charter of the debtor, of a provision prohibiting the issuance of nonvoting equity securities, and distributing voting power amongst the various classes appropriately

· (7) contain only provision that are consistent with the interests of creds and eq security holder and with public policy with respect to the manger of selection of any officer, director, or trustee under the plan AND

· (8) xxxx if debtor is an individual
· ALSO – must justify why plan better than a ch. 7 liquidation. Also usually fights over viability of promissory payment plan.

· Impairment – Necessary to vote. If unimpaired, can only object to plan on feasibility grounds. See this most often with sec creds. If two lienholders on same prop, one first, one second, first oversecured, second undersecured, can’t be in the same class. 
· If receiving stock/anything less than cash/full payment on effective date, considered impaired. Any contingency = impaired.
· Administrative claimants not impaired/in a class—paid 100 cents/dollar. If not, can vote. Can be paid less if class agrees, but if one claimant objects bc entitled to entire claim, can’t confirm plan.
· if under plan proposed that decelerate due date on loan/unwind acceleration to petition date, and paid under previous K terms—NOT impaired, bc contracted for those terms.

· Notice – Creds must be told how they will be treated under a proposed plan, so they can vote accordingly. Once the plan confirmed, it is an enforceable K b/w all parties to it.

· exclusivity – Bk 1121 - Gives the debtor control over the process/enormous leverage. Creditor priority is being paid as quickly as possible. The longer the debtor retains exclusivity, the more leverage they have. Most important at the beginning—prevent disruptive plans. Middle stage—gives DIP levereage in negotiation. Not as imp at the end—exit financing essential or irrelevant. Arguably too not as imp as it seems—creditor may not be able to come up with a much better plan than the debtor in a tough mkt—not always as sig. as it seems.
· exceptions: 1) if trustee appointed, no exclusivity. Any party in interest can propose a plan (one of the reasons acrimonious fights over trustee—those running DIP lose all control) 2) timeframe – if plan not formulated w/in 120 days and/or the debtor fails to obtain acceptances (voting process) in 60 days. 120 days can be extended or reduced for cause (creds typically want to reduce (Bk 1121(d)), must show cause, while DIP usually wants to extend). 120 days may not be extended beyond 18 months of order of relief date. Some cts say need a lot of cause, others have lower standard. If ct doesn’t think debtor will be able to form a workable plan, may not grant extension. Balancing test for for cause extensions. Outcome often seems to hinge on whether ct thinks debtor has viable plan.
· Extension test = Good faith+meeting obligations+reasonable chance of confirmation+how much time has gone by+whether DIP is applying too much pressure to creditor (unreasonable pressure)+unresolved contingencies+ “totality of the circumstances”
· file plan on 90th day = 90 days to get acceptances. If file motion to extend initial period for 90 days and w/in18 mos, but no motion to extend time for voting, some other party can file a plan. Need to ask for extensions on BOTH the initial reorganization period AND the voting period (malpractice if fail to do this). Some cts infer that this was done.

· DIP tasks 1) stabilize debtor 2) develop biz plan/negotiate w/creds. Don’t file plan until know how relevant constituencies will vote 3) figure out how to fund plan 4) cool-off time for parties.

· debtor needs to act in good faith in formulating plan

· If exclusivity has lapsed and multiple plans, ct can still allow DIP plan to go forward—lots of discretion.

· APPEALING EXTENSION - parties that appeal exclusivity extension and fail can appeal. App cts resist getting involved in piecemeal litigation. Grant/denial of order of exclusivity is an interlocutory order—it doesn’t end the case (usually can’t appeal these). 

· legal standard: 1) involves controlling Q of law 2) over which there is substantial disagreement and 3) whether an immediate appeal from such order may materially advance the ultimate termination of the litigation. If more of a factual issue, gen can’t appeal a decision granting or denying an extension of exclusivity.

· Claim classification and Cramdown – DIPs often gerrymander—want sim claims in same class that are more likely to vote the same way—form ideal classes. In order to cram-down, need at least 1 accepting class of creditors.

· trade creditors often kept separate from other creditors. Banks used to care abt having future clients to lend to, but no longer—want to recoup money for loan and get out. Trade often must take less to make sure biz can continue/benefit in the long run

· Bk 1126 – Acceptance of a plan – (f) unimpaired claim holders assumed to have accepted a plan—do not need to solicit votes. Can only object to the plan on the basis of feasibility.
· (g) – class deemed not to have accepted a plan if the plan does not entitle the members of the class to receive anything, like equity or unsec creds in some classes. Saves DIP the cost of soliciting info.
XII. What is the company worth?

· Enterprise valuation – Very imp in determining what the likely payout of a plan will be. Plans usually include cash+promissory note+stock+debtor coas (as in Source Bk case)+property (as with free issues to subscribers in Source case), the latter of which are of somewhat speculative value. If debtor paying out 100 cents/dollar—valuation not relevant—may not be deemed necessary to satisfy Bk 1125(a)(1) adequate information requirement.
· Factors to assess plans: 1) feasibility 2) value to be received (what form it’s in—cash, stocks, etc) 3) whether it’s a fair share of the value 4) what others receiving? 5) whether plan could be structured in a more efficient/valuable way overall, for all creditors
XIII. Disclosure and voting

· Bk 1125 – Pospetition disclosure and solicitation – (a)(1) adequate information  - means information of a kind, in sufficient detail, as far as is reasonably practicable in light of the nature and history of the debtor and the condition of the debtor’s books and records. This must include discussion of the potential material federal tax consequences of the plan to the debtor and potential investors. This info must be such that a hypothetical investor of the relevant class can make n informed judgment about the plan. Does not include discussion of the feasibility of any other possible or proposed plan. The ct should consider 1) the complexity of the case 2) the benefit of addtl info to creditors and other parties in interest and 3) the cost of providing addtl information.
· (b) the DIP/trustee can’t solicit an acceptance or rejection of the plan after commencement unless the claim holder is furnished with a plan or summary of the plan, and a written disclosure statement approved after notice and hearing by the ct as containing adequate information. The ct may approve a disc statement without a valuation of the debtor or an appraisal of the debtor’s assets.

· (c) The same disclosure statement must be given to each claim holder in the same class, but there may be diff ones for diff classes, differing in amt, detail, or kind of information.

· usually impractical to send diff disc statements to various classes

· (d) cannot appeal or seek review of an order approving a disclosure statement.

· Cong thought the SEC was doing more harm than good w/disclosure appeals

· (e) one that solicits the acceptance or rejection of the plan in good faith and in compliance with the Bk code or that participates in the offer/issuance of a security in the debtor/successor to the debtor is not liable for violation of any applicable law, rule, or reg

· DO NOT have to comply with SEC rules, state regs, etc. Ct oversight, opportunity for parties to object, ask for more info, etc—already difficult/expensive enough.

· good faith req prevents parties from knowingly distributing bad information. if you oppose a plan and don’t get what you want approved by the ct—may later be sued, allege didn’t act in good faith, etc. May prevent parties from acting too aggressively without a foundation.

· (f) notwithstanding (b) – in a small biz case, the ct may determine that the plan itself provides adequate info and that a separate disclosure statement is not necessary. Acceptances and rejections of a plan may also be solicited based on a conditionally approved disclosure statement

· small cases—cts unlikely to order enterprise valuations. expensive+waste of time in cases like Source Bk

· (g) notwithstanding (b) an acceptance or rejection of the plan may be solicited from a holder of a claim or interest if such solicitation complies with applicable nonbankruptcy law and if such holder was solicited before the commencement of the case in a manner complying with applicable nonbankruptcy law.

· Causes of action – Potential source of value for either debtor or creditors. Need to be in disclosure form bc creditors want to make sure receiving fair value+make sure they aren’t going to be sued. Some cts have held that if don’t put coas in and try to turn around and sue later, bound by res judicata and collateral estoppel.

· Scope of solicitation – Century Glove reads solicitation very narrowly—have to ask for vote. Also, can’t solicit for a plan unless the disclosure has been approved. Punishment for solicitation by creds, etc w/out this typically sanctions/atty fees—don’t disallow vote (typically)

· Disclosure forms/plans – 

· Need to include risk factors

· typically so complicated that most creds rely on the ct+creditors committee to make sure the DIP acting in good faith. way too much info to make informed judgments independently.

· very costly process—overwhelms small cases. larger cases easier to justify in terms of professional fees.  Only want to send out to a few creditors.
· shares of net cash flow often an inducement to accept plan, but difficult to value—must determine how DIP defining the term.

· must include fed tax consequences to a plan

· balance b/w helpful disclosure and overburdensome sharing—can sometimes be a strategic ploy to delay approval.

· disclosure hearings tightly controlled—no arguing confirmation issues, otherwise out of control.
XIV. Confirmation by consent

· Bk 1126 – Acceptance of Plan – (c) 2 part test for acceptance of a particular class—at least ½ # of claims and 2/3 total amt of class claims. Want large creds to dominate, but not eliminate the voices of small creds. Big creds have effective veto power if vote against, but not absolute power. The only votes that count are those that are cast—apathetic votes not part of the calculation.
· Bk 502(d) – notwithstanding other provisions, ct can disallow any claim of an entity from who property is recovered unless such entity has paid such amt or turned over such property (preferences under Bk 547). Doesn’t matter how small preference claim is in relation to the overall claim against the estate. Have ordinary course defenses for merchants, etc, but hearing not until AFTER voting deadline. Powerful inducement. Have to do estimation process through 3018(a) to vote. Cong wants those that owe estate money/prop to give them back before distribution—debtor club to force entities to pay what they owe the DIP.

· if not economically practicable to make the distribution, ct deals w/equitably.
· Tax claims – IRS entitled to interest rate set by statute. Don’t typically vote on plan. Can say no, but not impaired. Either paid or objection to plan entirely (though could agree to take less)
· Designation – Bk 1126(e) – 
· If party in interest objects, possible to designate the vote of a creditor that has acted badly.  Short selling claims might qualify for this if voting against the plan—trying to drive down the value of the claims for your benefit. Very difficult to prove, but if can show bad motivation, might be able to eliminate a creditor’s vote. If on committee—have fid obligs to all creds (must tell US Trustee what you hold), but not other entities. Must show not acting in good faith.
· must have a notice+hearing to do this. Must prove 1) acceptance/rejection of plan not in good faith, or 2) was not solicited or procured in good faith.

· if votes knocked out, and votes 50-50, can’t confirm plan (need more than 50%).

· Selling of claims – Unsophisticated creds/banks that want loss off books often want money to get out early—sell to sophisticated players in distressed debt market, who may be able to make money by guessing what will happen/what the eventual payout will be (based on industry-specific info, previous experience, etc). High risk, high reward, and completely unregulated (no readily available info abt who holds what claims).

· Possible this can lead to abuse—parties might short claims/act strategically to manipulate prices—take certain positions to impact value. Very difficult to monitor. Some creds refrain from serving on committee bc would be required to disclose holdings, sale of holdings, acquisitions, etc that are related to the case. If a major creditor, can still influence the outcome even if not on committee, and only have fid duty to self
· Buying claims to vote – Unimpaired sec creds can buy the votes of smaller, impaired claimants to vote for/against plan (need 50% of # of claims and 2/3 more of the total amount). Can try to stop this by showing that an entity is not acting in good faith. Merely acting to protect their collateral from what a sec cred believes to be a bad plan =/=bad faith—merely acting in their own self-interest. If an ulterior motive, e.g. a competitor is trying to put a firm out of biz.
· if ct finds bad faith, designates, sec cred could buy all claims (poss in small case, not bigger ones). If all designed, what would ct do? No impaired class now. Unusual.

· Changing vote – Featherworks case rules on Rule 3018a – can voluntarily change your vote for cause under this rule. Can’t get a bribe/something that the rest of the class not entitled to under the plan. Also, if the decision not based on beliefs abt the success of the plan/ulterior motives, might make sense to disallow this. If merely trying to extract something, future biz from the debtor, etc—most of this is allowed. Only extreme conduct unlawful. If a future K at mkt rate, and cred a viable supplier, and not a detriment to the debtor, fine. If K far in excess of mkt rate, will run afoul of ct. Gonzalez says typically a lot of flexibility here.

· Mere conflict of interest not enough to designate vote. Ex – gruff votes to pay equity something, but unsec creds not getting 100 cents/dollar. Fine to vote his share, even though collateral benefit to himself/a related entity.

· Bk 502 – Allowance of Claims - If no one objects, claims deemed allowed, and creds can vote it. Presumption must be rebutted, usually by debtor

· Debtor might dispute legitimacy of claim if know will vote against plan. Can dispute objection. ways to resolve:

· 1) estimation for voting – Rule 3018(a) -  quick hearing before ct. Can temporarily allow claim. Don’t want to make final determination without due process. Allow for temp purpose of voting. 
· 2) estimation for purpose of allowance - Bk 502(c) – Allows estimation for purposes of allowance for contingent, unliquidated claims.  If litigation claim, judge must estimate litigation dmgs. No set way to do this, but very important. Plan will provide pot of benefits to pay that group. ONLY applies to these spec kinds of claims, not K claims.
· Bk 1128 – Confirmation hearing – (a) after notice—the ct shall hold a hearing on confirmation of a plan (b) A party in interest may object to the plan.  But if unimpaired, can only object to plan feasibility, not voting—cts ignore plain language here (though Gonzalez says unfair).
· Bk 1109 – (b) defines a party in interest to include the debtor, trustee, creds committee, an equity security holders’ committee, a creditor, an equity holder, or any indenture trustee

· Bk 1129 – Confirmation of plan – 16 major reqs– even if all classes of creds vote for plan, need to comply with all the reqs, particularly best interests test (creditors receive at least as much as they would have under ch. 7 liquidation).
· PLAN CAN ONLY BE CONFIRMED IF ALL OF THE FOLLOWING REQS ARE MET:
· (a)(1) – The plan complies with the applicable provisions of this title

· Even if no objection, ct has INDEPENDENT mandate to make sure plan complies with all applicable provisions of the Bk code.
· (2) The plan proponent complies with the applicable provisions

· (3) The plan has been proposed in good faith

· (4) Any payment made by the proponent or debtor or other for costs in connection with the case or in connection to the plan an incident to the case has been approved by or is subject to the approval of the ct as reasonable

· (5)(A)(i) The plan proponent has disclosed the identity and affiliations of any individual proposed to serve, after confirmation of the plan, as a fir, officer, or voting trustee of the debtor or an affiliate of the debtor participating in a joint plan, the debtor’s successor, etc and

· (ii) the appointment is consistent with the interests of creds and eq holders and with public policy and 

· (B) the identity of any insider that will be employed or retained by the reorganized debtor and the nature of such compensation for such insider is disclosed

· (6) Any govy regulatory commission w/J after confirmation of the plan over the rates of the debtor has approved any rate change provided for in the plan, or such rate change is expressly conditioned on such approval.
· (7) with respect to each impaired class of claims or interests

· (A) each holder of a claim or interest 

· (i) has accepted the plan or 

· (ii) will receive or retain under the plan on account of such claim or interest property of a value, as of the EFFECTIVE date of the plan, that is not less than the amount such holder would so receive under a ch. 7 liquidation – BEST INTERESTS TEST or
· (B) if 1111(b)(2) applies to claims of such class, each holder of a claim of such class will receive or retain under the plan on account of such claim property of a value, as of the effective date of the plan, that is not less than the value of such holder’s interest in the estate’s interest in the property that secures such claims.
· (8) With respect to EACH class of claims: (A) such class has accepted the plan OR (B) such class is not impaired under the plan

(9) Except to the extent that the holder of a particular claim has agreed to a different treatment of such claim, the plan provides that— 

(A) with respect to a claim of a kind specified in section 507 (a)(2) or 507 (a)(3) of this title, on the 
effective date of the plan, the holder of such claim will receive on account of such claim cash equal to the allowed amount of such claim; 

(B) with respect to a class of claims of a kind specified in section 507 (a)(1), 507 (a)(4), 507 (a)(5),507 (a)(6), or 507 (a)(7) of this title, each holder of a claim of such class will receive— 

(i) if such class has accepted the plan, deferred cash payments of a value, as of the effective date of the plan, equal to the allowed amount of such claim; or 

(ii) if such class has not accepted the plan, cash on the effective date of the plan equal to the allowed amount of such claim; 

(C) with respect to a claim of a kind specified in section 507 (a)(8) of this title, the holder of such claim will receive on account of such claim regular installment payments in cash— 

(i) of a total value, as of the effective date of the plan, equal to the allowed amount of such claim; 

(ii) over a period ending not later than 5 years after the date of the order for relief under section 301, 302, or 303; and 

(iii) in a manner not less favorable than the most favored nonpriority unsecured claim provided for by the plan (other than cash payments made to a class of creditors under section 1122 (b)); and 

(D) with respect to a secured claim which would otherwise meet the description of an unsecured claim of a governmental unit under section 507 (a)(8), but for the secured status of that claim, the holder of that claim will receive on account of that claim, cash payments, in the same manner and over the same period, as prescribed in subparagraph (C). 

(10) If a class of claims is impaired under the plan, at least one class of claims that is impaired under the plan has accepted the plan, determined without including any acceptance of the plan by any insider. 

(11) Confirmation of the plan is not likely to be followed by the liquidation, or the need for further financial reorganization, of the debtor or any successor to the debtor under the plan, unless such liquidation or reorganization is proposed in the plan. 

(12) All fees payable under section 1930 of title 28, as determined by the court at the hearing on confirmation of the plan, have been paid or the plan provides for the payment of all such fees on the effective date of the plan. 

(13) The plan provides for the continuation after its effective date of payment of all retiree benefits, as that term is defined in section 1114 of this title, at the level established pursuant to subsection (e)(1)(B) or (g) of section 1114 of this title, at any time prior to confirmation of the plan, for the duration of the period the debtor has obligated itself to provide such benefits. 

(14) If the debtor is required by a judicial or administrative order, or by statute, to pay a domestic support obligation, the debtor has paid all amounts payable under such order or such statute for such obligation that first become payable after the date of the filing of the petition. 

(15) In a case in which the debtor is an individual and in which the holder of an allowed unsecured claim objects to the confirmation of the plan— 

(A) the value, as of the effective date of the plan, of the property to be distributed under the plan on account of such claim is not less than the amount of such claim; or 

(B) the value of the property to be distributed under the plan is not less than the projected disposable income of the debtor (as defined in section 1325 (b)(2)) to be received during the 5-year period beginning on the date that the first payment is due under the plan, or during the period for which the plan provides payments, whichever is longer. 

(16) All transfers of property of the plan shall be made in accordance with any applicable provisions of nonbankruptcy law that govern the transfer of property by a corporation or trust that is not a moneyed, business, or commercial corporation or trust. 

(b) 

(1) Notwithstanding section 510 (a) of this title, if all of the applicable requirements of subsection (a) of this section other than paragraph (8) are met with respect to a plan, the court, on request of the proponent of the plan, shall confirm the plan notwithstanding the requirements of such paragraph if the plan does not discriminate unfairly, and is fair and equitable, with respect to each class of claims or interests that is impaired under, and has not accepted, the plan. 

(2) For the purpose of this subsection, the condition that a plan be fair and equitable with respect to a class includes the following requirements: 

(A) With respect to a class of secured claims, the plan provides— 

(i) 

(I) that the holders of such claims retain the liens securing such claims, whether the property subject to such liens is retained by the debtor or transferred to another entity, to the extent of the allowed amount of such claims; and 

(II) that each holder of a claim of such class receive on account of such claim deferred cash payments totaling at least the allowed amount of such claim, of a value, as of the effective date of the plan, of at least the value of such holder’s interest in the estate’s interest in such property; 

(ii) for the sale, subject to section 363 (k) of this title, of any property that is subject to the liens securing such claims, free and clear of such liens, with such liens to attach to the proceeds of such sale, and the treatment of such liens on proceeds under clause (i) or (iii) of this subparagraph; or 

(iii) for the realization by such holders of the indubitable equivalent of such claims. 

(B) With respect to a class of unsecured claims— 

(i) the plan provides that each holder of a claim of such class receive or retain on account of such claim property of a value, as of the effective date of the plan, equal to the allowed amount of such claim; or 

(ii) the holder of any claim or interest that is junior to the claims of such class will not receive or retain under the plan on account of such junior claim or interest any property, except that in a case in which the debtor is an individual, the debtor may retain property included in the estate under section 1115, subject to the requirements of subsection (a)(14) of this section. 

(C) With respect to a class of interests— 

(i) the plan provides that each holder of an interest of such class receive or retain on account of such interest property of a value, as of the effective date of the plan, equal to the greatest of the allowed amount of any fixed liquidation preference to which such holder is entitled, any fixed redemption price to which such holder is entitled, or the value of such interest; or 

(ii) the holder of any interest that is junior to the interests of such class will not receive or retain under the plan on account of such junior interest any property. 

(c) Notwithstanding subsections (a) and (b) of this section and except as provided in section 1127 (b) of this title, the court may confirm only one plan, unless the order of confirmation in the case has been revoked under section 1144 of this title. If the requirements of subsections (a) and (b) of this section are met with respect to more than one plan, the court shall consider the preferences of creditors and equity security holders in determining which plan to confirm. 

(d) Notwithstanding any other provision of this section, on request of a party in interest that is a governmental unit, the court may not confirm a plan if the principal purpose of the plan is the avoidance of taxes or the avoidance of the application of section 5 of the Securities Act of 1933. In any hearing under this subsection, the governmental unit has the burden of proof on the issue of avoidance. 

(e) In a small business case, the court shall confirm a plan that complies with the applicable provisions of this title and that is filed in accordance with section 1121 (e) not later than 45 days after the plan is filed unless the time for confirmation is extended in accordance with section 1121 (e)(3). 

· Restrictions on charitable entities – under state law, limits the ability to transfer property—and b ct must comply. If charitable entity and go bankrupt, can’t just do whatever it wants with property—keep this in mind when dealing with plan confirmation for non-profit entities

· Penalties under Ch. 7 & 11 – Under Ch. 7, penalties/SEC fines/etc subordinated, whereas treated as another unsec claim in ch. 11. Plan can’t bass best interests test if unsec creds would get more under ch. 7 liq bc of subordinated penalties
· might try putting all penalty claimants in one class under ch. 11 and giving them nothing. Would reject plan. Might object, saying not fair/equitable. Can certainly pay them less than other creditors—unlikely to be treated equally under a plan. Unclear whether you can drive them down to zero.
· this discrepancy demonstrates that LV vs. GCV not simply which # bigger, but which will potentially return more to creditors.

· Partnerships under Ch. 7 & 11 – Creds may be able to get more out of a general partnership under ch. 7, bc can go after partners’ personal assets.

· Late filed claims under ch. 7 & 11 – Under 11, if no excusable neglect for lateness (no notice/office fire, etc), no claim—get 0. For 8, paid after unsec creds (but ahead of penalty/fine claimants).

· Hybrid plan – Auto-liquidate if plan not working out after a certain date. Might object to this bc risk of inadequate protection for sec creds/risk of decreasing value of equipment.

· Roll-up – Prepetition loans converted into postpetition priority loans. 

· Give amt in excess of current loan to pay it prepetition loan & leave some for operation expenses. Ct allows this bc of need, otherwise difficult to procure DIP lending. 

· Must be proof that oversecured to do this (thus not benefiting at other creds’ expense bc would be paid in full at liquidation). Can fight this, say undersecured, but DIP will continue to lose time/value.
· cts typically require that the amount lent is more than owed prepetition (so debtor can continue operations)

· unsec creds pissed off—say if wrong about ovesec, just converted an unsec debt into a sec deb

· often see undersecured issue with retail operations—inventory priced at retail price retailer can reap. If going out of business—inventory will be sold for somewhere between retail and wholesale, or even below wholesale. What valuation do you use for these goods? GCV (retail or near-retail), less than wholesale? Very important. Typical retail markup at least 100%. Big disparity.

· might say get postpetition laons from other lenders, but bc of preexisting relationship and imposs mkt for DIP lending, even with protections. Banks w/prev rel may lend amt for operations even without this if think corp will go down without it.

· look-back period – judge may approve period where can assess whether actually oversecured/poss get some money back for unsec creds. Depends on the judge’s discretion.

· Cross Collateralization – Lender has lien on AR—as debtor pays down debt, free sup more money to lend—and new claims protected as post-petition/admin claims. More gradual. Prob if undersecured—now taking receivables from post petition sales to pay down a prepetition debt—violation of absolute priority rule—paying unsec debt ahead of everyone else. Banks always say oversecured—so no problem. This practice has lost favor—roll-up simpler.

XV. Cramdown

· Cramdown – 
· Most plans not consensual. Equity usually gets nothing, so will always vote against the plan.

· MUST be requested by plan proponent—imp. procedural matter.

· Must comply with ALL of 1129a except for (a)(8)—don’t need approval of all impaired classes, but still must satisfy (a)(10)—at least one impaired  class must approve, and that class can’t include insiders. Still need to meet all other 1129 criteria.

· insider vote COULD block plan.

· if impaired and have not accepted plan individually, still bound by class vote. Still have best interests arg, but not fair/equitable/not discriminate unfairly arguments

· Fair & equitable for sec creds:
· ASC – allowed secured claims. ASCL – allowed secured claim lien. What is the lien that has to be given to sec cred. PV – present value ED – effective date. PVHIP (present value of the holder’s interest in property), RDP (required dollar amt of payment).
· Recourse claim in Bk– PV ED = collateral amt (money+time value of that amount)+unsec. claim for deficiency. Most sec. creds. want to be paid quickly. May vote down plan if repayment period deemed too long or come to a compromise with the plan proponent.
· Non-recourse claim in Bk – Bk 1111(b)(1)(a) - Treated as recourse lender if 1) doesn’t exercise 1111(b)(2) election right or 2) DIP doesn’t sell collateral via Bk 363 asset sale (if so, only gets value of property lien).

· 1111(b) election – Sec. cred. waives deficiency claim in lieu of a secured claim for the full amount of their loan. Doesn’t get more on ED, but entitled to other funds at some point equal to ASC/ASCL. Total payments must be at least PV ED and ASCL total dollar amt (not PV). If debtor sells prop. 2 yrs later, now larger lien on prop. to pay lender. Counters Bk 506(a)
· Why not do this?

· 1) Will lose vote/ability to shape the plan

· Why do this?

·  1) Might do this if believe prop. will rise in value. If debtor later sells, you reap benefits (prevents them from selling prop., stripping lien, taking appreciation (what lender would be entitled to outside of Bk). Also if think debtor’s reorg. will fail (get collateral back with bigger lien—liens only released by giving full payment).
· 2) Also worth it if plan will pay out quickly

· 3) Leverage over DIP, may get concessions (increase PVHIP) to drop (limiting debtor’s postpetition plans for asset otherwise

· 4) Tax considerations—if string this out, don’t have to immediately treat plan as the termination of the transaction (not just pure economics in terms of which provides the larger payment)

· 5) Believe unsec. cred. payout will be relatively low

· 6) Analyze nature of collateral, DIP’s financial profile, and potential treatments of sec. and unsec. creds. under the reorg. plan.

· 1111(b)(i) – CANNOT exercise 1111(b) right if nonrecourse lender has inconsequential claim.
· Secured Creditor Classification – Sec. creds. usually in diff. classes. Each piece of collateral diff.—diff values, risk factors, senior vs. junior claims, etc. Diff. if sharing something pro rata.
· Property valuation for lien purposes – Rash says, in cramdown, value of a secured claim under Bk 506(a) is the replacement value of an item, not the foreclosure value. In other cases, need to look at how the property will be used to determine what valuation method is appropriate (whether GCV, foreclosure, etc)

· Fair & Equitable – Bk 1129(b)(2)(A-C)– ONLY comes into play for impaired, DISSENTING creditors (either sec creds or unsec creds). 
· Impaired – Even if getting PV 100 cents/dollar on ED, STILL IMPAIRED. If full distrib. on ED w/interest, not impaired, presumed to vote yes.
· Absolute Priority Rule 

· CRAMDOWN - Can’t meet fair and equitable standard unless senior class paid in full. Equity only paid if class above paid in full in PV on ED (in notes, cash, stock, etc). As long as 1 assenting class+senior class paid in full, can cramdown plan, even if class voted down.
· CAN give junior/sub. class something if then obligated to turn over to senior class.

· ONLY comes into play when there is a dissenting class. However, a dissenting member of an approving class can’t object if junior gets something—can only dispute feasibility.

· Classes can willingly accept less—in which case fair+equitable req. inapplicable. Dissenting creds. in this class can only object to feasibility.
· New Value Exception – Equity often argues gave “money or money worth,” and thus entitled to x % of shares/plan payout in reorganized entity. Working in the future for the company is NOT value that can support a stock distribution here. Must be ascertainable value being given to company (cash contribution, asset value, etc).
· Sec.Cred Gifting – 3rd Cir. in Armstrong says sec. creds. can’t give money to equity if unsec. creds. not paid in full, even if their money. 2nd Cir. Fine with this. Banks often do this to give management an incentive to run the reorganized debtor well.

· Split on whether senior classes can give some of their payout to equity, if juniors not getting 100%. Most cts say no unless senior class consents---no new value, new investment, etc. Some cts. fine with this. Usually need to pay subs. in full to induce them to keep quiet. Otherwise protest.
· if employee and also in junior class, merely getting paid bc of employment claim not a violation of absolute priority rule.

· Junior/subordinated claims - can invoke the fair+equitable doctrine if senior debt holders or a senior class paid more than the value of their claim. Only fine if juniors accede to this/vote in favor of plan. Subdebt voters who also have senior holdings can strategically vote to maximize the senior class payout. Only have fid duty to themselves, NOT to either sub. or senior debt classes.
· Indubitable Equivalent for Sec. Creds – Can be given lien on other parcels that ostensibly worth the same amount. Attempt to replace one collateral with another. These types of issues frequently litigated.

· Administrative Claims and Plan Confirmation – Admin. claimants do NOT vote. Any one can decide not to take cash, but any one can also DEMAND cash. CANNOT CONFIRM PLAN unless you pay them on ED. No official vote, but a lot of power.

· Employees -  don’t have same veto power, but priority claim. May want to vote to take less than owed bc want to keep job.

· Usually have 2 claims 1)priority wage claim for 10,950 limit (100 cents/dollar) and 2)Unsec. claim for remainder that gets paid at x cents/dollar with other unsec. claims.
· GCV&Share Value – On ED, subtract payouts (immediate or eventual) to various creds from GCV to find value theoretically available to shareholders, then divide by the number of shares to find the per-share value.

· Unfair Discrimination – Code says “can’t discriminate unfairly.” Gen. unsec. creds. in the same class must be treated the same way (Bk 1123(a)(4)). Diff. classes can be paid in diff. forms though, as long as all unsec. creds on the same priority level receive the same payout. Separate creds. into diff classes so can pay diff. forms of consid., as usually have a limited amt of cash. Need BJ for diff. classifications. If paid in stock, and others cash+notes, might be unhappy, but as long as equal to their payments, can only object on feasibility grounds, not unfair discrimination. Might start valuation fight over stock.

· Senior/Trade/Other Distributions – Seniors often entitled to proportional share. If 3 classes – senior, trade, subordinated, and 40 cents/dollar payout. Senior entitled to 2/3 (1/3 for self, 1/3 of sub. payout). Can’t just give them 20 or 25 cents/dollar and tell them to stop complaining.

· HOWEVER – many cts give trade more than entitled to. Discriminating, but not unfairly. 4 prong test: 1) reasonable basis for doing this (maintaining trade rels w/trade creds) 2) plan proponent proves to ct can’t confirm unless do this 3) has to be proposed in good faith—cant be attempt to manipulate things in favor of one group 4) look at treatment of class left out by agreement/disadvantaged. Typically the defiency claim of secured nonrecourse creditors screwed here. undersecured, so got value of sec interest+treated as recourse for deficiency. To do this—1) put them in a separate class 2) justify treating them diff/giving them less/no value

· ALSO – seniors can give more to a few creds in a partic. group if they want to (Gonzalez allowed), even though violation of Bk 1123(a)(4). Gift theory—redirecting their payout.

· If Plan defeated – 

· 1) Creds. can propose own plan. Rare. Confirmation fight means GCV prob. low. Usually see in RE cases where GCV not a big concern (real property doesn’t usually rapidly depreciate).
· 2) Sec. creds. can ask ct. to lift stay/sell prop. – Bk 362(d)(4) – if debtor has no equity in prop./undersecured creditor, etc.
· 3) Can dismiss case or convert it to Ch. 7 liquidation (appoint trustee, liqs. prop., distributes based on priority scheme (no exceptions)

· 363 Asset Sale Debate – Some argue Ch. 11 supposed to rehab. corps, not supposed to use to sell major assets and/or the entire company (if believed to be worth more as GC than in pieces, particularly with bad Ks gone). Do these sales undermine Ch. 11/democratic process? This is what current mkt will support—see less value in confirmation process. Ct can abridge right to vote/confirmation process if preserves value.
· Lionel – 2nd Cir. says must have “articulated business purpose” for Bk 363 sale, but easy standard to meet. Company losing value, no one willing to fund reorg., and if wait to sell assets, value lost. Creds. generally agree. Floor on all this is that creds. get at least as much as would get in Ch. 7 – 363 likely to be equal to or better than Ch. 7 liquidation. Only creds. that object those pursuing own specific strategies
· Strategic planning – DIP must figure out whether will reap more money by waiting for confirmation vs. selling immediately under 363 (where buyer gets free and clear—save for some environmental & employment issues in some cases).

· if high bidder perhaps not best for whatever reason, might be leery, but may have to go through with this

· Calculating GCV - 3 methods: 1)income 2) market 3) assets. Very important for confirmation.

· Income – GCV = cash flow+PV residual. Usually project cashflow for x number of years—standard industry practices. At end of period, biz left, RV (residual value) at the end. tax RV, value today, add to PV of cashflow, then add any assets you do not need. Those three values = one way to figure out GCV on effective date

· Market – Look at what similarly situated companies selling for, make minor adjustments.

· Asset value – Not book value (usually dubious). Have expert determine this.

· Prepacks – Debtor rehabilitation increasingly taking place outside of Bk. Probs: debtors don’t have the same latitude to reject Ks, avoidance powers, etc.
· Discharge – Debtor received when plan confirmed. Prevents creds from trying to collect against reorganized entity. Debtor can go to ct, get an injunction against those that try. In exchange for discharge, creds. gets right to asset claim against estate. Plan an enforceable K against various such parties bound by it. No such discharge under Ch. 7 (bc debtor no longer in existence)

· HOWEVER, some asset recovery actions live on after Bk – ex. of IRS tax collection suits/other suits that were estimated for purposes of Bk (if proof of claim filed).
· May also be suits vs. indiv. officers. Some argue should be protected as policy reason. 2nd Circuit standard for Tp release: 1) something extraordinary 2) beneficial to estate 3) have to find TP contributed something to the estate, some value. Each cir. a little diff on who this is binding on (only parties who get distribution in plan, those who voted in favor of plan, etc)

· If officers have indemnification from debtor (usually no liability unless grossly negligent)—can argue any claim against them will hurt firm

· Oversecured Sec. Creds – Postpetition rate of interest debated – whether 1) K rate or 2) Mkt rate.

· Affirmative Offsets – If contingent/unliq./other claimholders that failed to file a proof of claim against the debtor , can raise that as a defense against payment for a suit the debtor initiates against you—damages offset against any claim.
