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I. Introduction

a. Contract law is about the enforcement of promises; all promises are not created equal, the law will only enforce in certain cases:

i. In keeping with policy and principle

ii. When there is a bargain, mutual exchange

iii. Avoids getting involved in inter-familial affairs

iv. When there is reliance

v. Efficiency (esp. economic efficiency)

b. Hierarchy of Authority

i. U.S. Constitution

ii. Federal treaties or statutes (exp: Contract for the International Sale of Goods)

iii. State Constitutions

iv. State Statutes – UCC (Universal Commercial Code) deals with the sale of goods
1. Created by a non-governmental organization & adopted by individual states as statutes

2. Almost uniformly adopted, though not a fed regulation.  Allows for experimentation

3. Codification of common law

4. Rules are very specific, sometimes too specific (too wooden an interpretation – can sometimes be applied in such a way as to be contrary to the law itself)

5. Default rules (rules that would apply unless contract specifically states otherwise 

v. Common Law (State and Federal) – precedential judicial decisions

c. Potential Tasks of Contract Law

i. Retrospective:

1. Provide parties with their bargain (including remedies for failure to perform)

2. Achieve a socially desirable result

ii. Prospective:

1. Provide parties with a convenient set of default rules

2. Create socially desirable incentives (avoid strategic behavior among parties)

iii. Regulation

1. External to Contract law in that it is not about (1) figuring out what parties said or (2) setting out rules for future parties, but about (3) regulating bargains people make, and which bargains the court will not enforce.

2. Unconscionability, Duress, Lack of capacity.

d. Nature and Limits of a Contract

i. A contract is an enforceable promise, generally the result of a bargain

1. Require mutuality of obligation (consideration)

2. non-mutual promises enforced under promissory estoppel when there’s reasonable reliance

ii. Even if a promise is the result of a bargain, there are limits

1. Lack of capacity (age, mental disability, intoxication to an extent)

2. Duress

3. Objectionable subject matter or terms (Unconscionability) 

II. INTENT TO CONTRACT:  OFFER AND ACCEPTANCE

a. The principle of Mutual Assent
i. Lucy v. Zehmer (1954, pg 1)
1. Reminder:  Zehmer sells Lucy his farm, thinking it was a joke, but Lucy was serious & Zehmer acted as though it were a real bargain so the court held for Lucy

2. Mutual assent is about objective manifestation of intent, not intent.  If a reasonable person would believe that the intent to enter into a contract was manifest, then that contract is binding regardless of any unspoken or subjective intent.

3. Note:  Contract was enforceable as soon as it was made

ii. Restatement (2nd) § 19:  Conduct as Manifestation of Assent

1. may be made wholly/partly by written/spoken words or acts/failure to act

2. party must intend to engage in conduct and have reason to know other party will infer conduct as assent

3. conduct may manifest assent when there is none.  Contract may be voidable if result of fraud, duress, mistake, or other invalidating clause.  

iii. Subjective vs. Objective Intent:  An exception to manifestation of intent is when both parties are aware that there is a subjective intent over the objective intent (exp: rehearsing a play in which there is a bargaining scene)

iv. Stepp v. Freeman (1997, pg 9)
1. Reminder:  Exclusion of coworker from lottery winnings

2. Rule:  When the facts and circumstances surrounding an agreement are such that a reasonable person can determine that a contract exists as a matter of tacit understanding, then those parties are bound by an implied contract.  
v. Enforcing explicitly unenforceable contracts – courts may enforce if disclaimer is unconscionable, or parties are operating under vastly different bases of knowledge or bargaining power

b. Existence of an Offer

i. General

1. Restatement of Contract § 24:  An offer is the manifestation of willingness to enter into a bargain so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it

2. Terms of an offer must merely provide (1) a basis for determining the existence of a breach and (2) for giving an appropriate remedy
3. UCC §2-204:  Formation in general

a. any manner sufficient to show agreement

b. moment of making may be undetermined

c. leaving open terms does not invalidate contract so long as there was intent to contract and basis for giving appropriate remedy

ii. Preliminary Negotiations – Leeds v. First Allied Connecticut Corp (1986, pg 16)
1. Reminder:  Selling nursing home with special IRB financing – was document a letter of intention or an enforceable contract?

2. Rule:  Unless it is clear to a reasonable person that all essential terms of a contract have been negotiated & both parties manifest intent to contract, there is no contract

iii. Statement of Opinion/Intention – Objective manifestation is determinative of what a reasonable person would think about whether a statement could be a warranty or an opinion
iv. Solicitations (Advertisements) – Lefkowitz v. Surplus Store

1. Reminder:  Store advertises “loss-leader” stole for $1 to first customer then refuses to sell it to Lefkowitz because of supposed “in-house” rule that it was only meant for women

2. Rule:  When an offer is explicit and clear and the terms of the offer are accepted and acted upon, there is sufficient mutuality of obligation to constitute a contract of sale.  A “unilateral offer” such as the one made by the defendant may be withdrawn at will and without notice, but BEFORE the offer has been accepted. 

v. Agreements to Agree (written contract to follow)

1. Enforceability turns on same issues as determination of whether an offer was, or reasonably could be interpreted as, assent to be bound upon acceptance.

a. If not clear that contract was meant to be binding, whoever wants to enforce must be willing to meet other party on their terms, within reason based on agreement
2. Continental Laboratories v. Scott Paper Co (1990, pg 29)
a. Reminder:  Two companies entered into detailed negotiations, exchanging various drafts of a contract, phone calls and meetings.  Continental ended agreement, Scott sought to enforce, saying an oral agreement had been made.  Agreement, or negotiations?

b. Rule:  If there is not enough evidence to demonstrate that defendant intended to be bound in the absence of an executed written document, then there is no contract. Factors that can be taken into account are whether the agreement is one that is normally made in writing, amount of detail required, for how much, whether many details are left unresolved, whether it is an unusual contract, etc.

c. Acceptance of an Offer

i. Effect of Acceptance (at moment of acceptance, terms of contract are fixed to terms in offer)

1. ProCD v. Zeidenberg

a. Reminder:  ProCD has computer database that it sells at different prices to consumer and commercial users.  Shrinkwrap license binds consumer to terms detailed inside box; namely, that the product be used for non-commercial purposes.  Outside of box clearly stipulates this condition. Zeidenberg buys under the license, and uses product in his own business against the license rules.

b. Rule:  Offeror is master of the offer.  You, purchaser, do not have the contract when you buy the product, or take it home.  You don’t have a contract until you read the terms within and accept them (can always return the product).  If you don’t like these terms, don’t buy the product.  Terms are not unreasonable.

ii. Manifesting Assent

1. Restatement (2nd) of Contracts § 50:  (1) Acceptance of an offer is a manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer (2) Acceptance by performance requires that at least part of what the offer requests be performed or tendered and includes acceptance by a performance which operates as a return promise (3) Acceptance by a promise requires that the offers complete every act essential to the making of the promise

2. Beard Implement Co. v. Krusa (1991, pg 34)
a. Reminder:  Krusa enters into negotiations with Beard regarding the purchase of a new combine, meets face to face a few times, signs a purchase order which they are also supposed to sign but don’t.  Krusa later decides it’s too expensive and tells Beard so, and he receives both oral and direct confirmation that this is okay.  Now Beard says the purchase order was an enforceable contract.  Court says no (casebook authors disagree).

b. Rule:  Offeror is master of the offer and may prescribe conditions or terms of method of acceptance (here, offer stipulated acceptance through both signatures)

c. UCC §2-204 (parties’ behavior can determine existence of contract) exists precisely to enforce these kinds of contracts.  UCC§ 2-206, on which court relies, is not designed to deal with face-to-face transactions, but rather impersonal orders where the purchase order is unambiguously the offer.

3. Fujimoto v. Rio Grande Pickle Co (1969, pg 48)
a. Reminder:  Two employees kept their jobs with Rio because they were offered a percentage of the company’s profits as a bonus if they stayed.  Employees asked for this in writing, though they did not sign and return it. 

b. Rule:  If not specified in the offer, the mode of expressing assent is inconsequential so long as it effectively communicates to the offeror that the offer has been accepted. Here, offer was clearly accepted when employees kept coming to work, since it was an offer made to keep the employees from quitting.  

4. Summary:  Mode of expressing consent must effectively communicate to the offeror that the offer has been accepted, either in the manner required by the offer, or if no form is specified, through a reasonable expression of assent

iii. Silence as Acceptance (Restatement § 69)

1. An offer can only be accepted by silence when it can be taken as a manifestation of assent:
a. Offeror has given offeree reason to understand that silence will be acceptance
b. Offeree benefits from services and had time and opportunity to reject and knew provider of service would expect to be compensated

c. Prior course of dealing make acceptance by silence reasonable
d. When it becomes burdensome to accept, there is no acceptance by silence
2. Day v. Caton

a. Reminder: Owner of a lot built a wall on it under the impression that his neighbor, who saw him building it and didn’t say anything, would pay him for his half.  Neighbor doesn’t want to pay because he never said he would.

b. Rule:  If a party voluntarily accepts and avails himself of valuable services rendered for his benefit when he has opportunity to accept or reject them, there is  duty reject and silence will be considered acceptance to avoid unjust enrichment.

3. Silence by acceptance distinguished from Quasi-Contracts, or contracts by law (exp. people in medical emergencies), where there is no manifestation of assent but court finds a contract anyway.

a. No doubt beneficiary would have wanted and paid for the services

b. No opportunity to form a contract
iv. Types of Contracts 

1. Bilateral:  a promise for a promise

2. Unilateral:  a promise for an action (acceptance manifested by full performance)

a. Most often seen in reward cases – need to reach a wide public, can’t enter into bilateral contract with everyone

b. Also, not clear that the contract can be fulfilled, so you don’t want to bind someone to the fulfillment of the promise

c. Knowledge of the offer, though not motivation for the reward, is essential in manifesting acceptance of a unilateral contract

v. Mode of Acceptance

1. Davis v. Jacoby (1934, pg 59)
a. Reminder:  Uncle wants niece & husband to care for him & wife.  Promises estate when they die, writes letter asking them to say they’ll come. Was the contract formed with the promise to accept the contract, (bilateral) or with the fulfillment of the requested action (unilateral)? Court says bilateral and so enforceable.

b. Rule:  When the offeror requests from offeree a promise to be bound, the two enter into a bilateral contract as soon as the offeree makes that promise, not when he acts on the promise.  If it were a unilateral contract, partial performance creates an option contract to allow time for full performance

2. Under bilateral contracts, offeree must attempt to communicate promise, with words or acts.  Preparation/partial performance can constitute return promise. Restatement 19.  Partial performance under unilateral contracts creates an option contract where the acceptor has right to reasonable time to complete performance, but doesn’t have to.
d. Termination of the Power of Acceptance

i. Revocation by Offeror

1. Dickinson v. Dodds (1876, pg 67)
a. Reminder:  Dodds offered to sell Dickinson some property, gave him till Friday at 9 to decide.  Dickinson found out that Dodds was going to sell land to someone else, decided to accept formally before nine, despite knowing that the intent to sell to him was no longer there.

b. Rule:  An offer is not binding until both parties are of the same mind at the same time regarding offer.  D manifested withdrawal before offer was accepted

c. The option to have until Friday at 9 to accept was not supported by consideration (did not pay for it) so it was not binding

2. Petterson v. Pattberg (1928, pg 71)
a. Reminder:  Patterson came to pay off mortgage at special rate by the requested date & Pattberg refused to accept money because he had already sold the debt.
b. Rule:  When offer is a unilateral contract and the offer is withdrawn before acceptance has been made by full performance according to the requirements set out by the offeror, there is no binding contract.  Difficult, because a contract should not be impossible to fulfill; Restatements (2nd) 45 addresses this difficulty.
3. Restatement (2nd)  45: Partial performance under a unilateral contract creates an option contract, where the offeror’s duty of performance is conditional on offeree’s full performance in accordance with the terms of the offer.
4. Marchiando v. Scheck (1967, pg. 71)
a. Reminder:  Partial performance by real estate agent trying to find a buyer for her client, who then changed his mind.  

b. Rule: When partial performance is begun on an offer, a contract with conditions (option contract) results, where the condition is full performance by the offeree.

ii. Lapse of Time – Restatement (2nd) § 41

1. An offeree’s power of acceptance is terminated at the time specified in the offer, or, if none is specified, after a reasonable time (depending on circumstances)

2. Loring v. City of Boston (1844, pg 82)
a. Reminder:  Reward published in newspaper for anyone who helps catch arsonists; 4 yrs later, plaintiff catches an arsonist and claims reward - no go

b. When no time limit to the acceptance of an offer is specified, it is a question of fact & circumstance as to when that limit should reasonably be.

3. Phillips v. Moor (1880, pg. 86)
a. Reminder:  Buyer agrees to buy hay, though seller expresses hopes that he will pay more.  Hay burns in fire, to whom did it belong?  Court says buyer.

b. Rule:  If lapse of time between the offer and acceptance is too great, the offeror (the buyer) must proactively give notice that offer expired.  Lack of notification waives objection to lapse of time.  Since the sale was completed and there was nothing further for the seller to do to fulfill his end of the bargain, ownership rested in the buyer.

c. Note:  Risk of loss resides with the least cost avoider (no longer definitely resides with whoever has title).  Compare UCC §2-509.

d. Note:  Both parties are bound by the contract at precisely the same moment (prevents strategic behavior)

iii. Termination by Death or Incapacitation – Restatement (2nd) §48

1. An offer is revoked automatically when the offeror dies or becomes incapacitated

2. In a continuing offer, theoretically, an offer and acceptance is made every time the agreement is fulfilled.  If offeror dies, offer cannot be made so no contract exists.  Another interpretation it is that there is a single acceptance on a continuing term.

iv. Termination by Rejection – Restatement (2nd) 38

1. Rejection terminates right of acceptance.

a. Unless offeror indicates offer still stands in spite of rejection

b. Unless offeree says she doesn’t accept now but wishes to consider offer later

2. Rejection does NOT terminate option contract

3. Counteroffer is a rejection (though musings about a counteroffer are not).

v. The “Mail Box” Rule

1. An offer is accepted upon post of a letter

2. It really does not matter whether you choose upon post or upon receipt since both contain problems.  You just need to pick one.

3. Morrison v. Thoelke

a. Reminder: Mailed executed contract and reneged before receipt.

b. An acceptance is effective upon mailing and not upon receipt.

c. Note: This is limited to contracts sent by mail, and not applicable to any other modern forms of communication

vi. Termination by Counteroffer and the “Battle of the Forms”

1. Livingstone v. Evans

a. Reminder:  D offered to sell land to P for 18K, P responded offering 16K, D said he could not lower price, P accepted. 

b. Rule:  The counter offer rejected the offer (ending any legal obligation), but the response by the defendant is a renewal of the original offer (making the plaintiff’s acceptance a binding contract).

2. Mirror-Image rule: offer & acceptance had to look exactly alike to be contract – problem!

3. Last-Shot doctrine: since parties tend to act as though there is a contract anyway, common law said that the last form sent dictated the terms of contract – problem!

4. 2-207 attempts to resolve “battle of the forms” problem (NB: recently redrafted).  Forms create contract per sub (1) and (2); Conduct per (3).

a. 2-207 (1):  Relevant when an offer is definitely accepted. There can be acceptance even if different/additional terms are included unless there is an express condition that contract is only formed on acceptance of new terms.  This condition is a counteroffer that requires affirmative acceptance for formation of contract.

b. 2-207 (2): If there is acceptance under (1), additional terms may be added in a contract between two merchants (otherwise, additional terms do not form part of contract unless offeror explicitly assents to them).  If additional terms are expressly rejected, or if the additional term “materially alters” the contract, or if offer expressly limits terms, there is acceptance, but without additional terms.  Knock out rule – terms of contract include those upon which the parties agreed (conflicting/different terms cancel out) and gap fillers provided by UCC.

c. 2-207 (3): Matters when behavior indicates a contract exists, even with conflicting forms (so basically no acceptance under (1), and no written contract).  Contract is based on terms both parties agreed on, to be filled in by provisions of UCC code.

5. Commerce v. Bayer (2001, pg 102)
a. Reminder:  Bayer wants to enforce MM’s arbitration clause.

b. Rule:  Bayer doesn’t get the arbitration term, since they never expressly accepted and were always under part 3.  Bayer tried to argue that when in 3 you could use ideas in part 2, but court rejected. Can’t be in 3 and 2. Since arbitration clause wasn’t on both forms, it is thrown out.  The proviso clause in 1 acts like a railroad switch – if an expressly conditioned acceptance is NOT used as part of the accepting form, then you go to subsection 2 to determine terms, and the arbitration term gets thrown out since Bayer’s form expressly limited the terms that could be accepted.  If the acceptance is expressly conditioned (as it was here), the form exchange does not create a contract, and you go to 3.

6. Klocek v. Gateway (2000, pg 111)
a. Reminder:  Klocek purchased computer from Gateway; computer included copy of Gateway’s standard terms, which include an arbitration clause & a note saying that customer accepts terms by keeping computer over 5 days

b. Rule:  Additional or different terms contained in a contract do not become a part of the agreement unless plaintiff (who is not a merchant) expressly agrees to them.  Court says that the purchaser made the offer (to buy).

c. Note: Can argue that the contract was formed at the time of delivery, so terms in box are irrelevant because the contract was already made.

vii. Indefiniteness - Looks like offer and acceptance, but upon closer examination, not so sure

1. Courts will fill gaps, even gaps intentionally left open by the parties provided that the parties give courts the tools to fill the gaps.  Not always easy to determine when parties have been specific enough.

2. Walker v. Keith (1964, pg 119)

a. Reminder:  Lessee given option to renew lease, but price of rent not agreed upon

b. Rule:  If a material term of the contract is not agreed upon, and the agreement leaves no reasonable method for filling this gap, the contract is unenforceable.

3. Rego v. Decker (1971, pg 126)
a. Reminder:  Tenant leasing property under a lease with an option to buy. When he attempted to exercise this option, the lessors informed him they had already sold it.  Lessors argue that the terms of the contract were too indefinite to be enforceable.  Court disagrees.

b. As long as parties give some guidance and reasonable expectations are clear, the courts will fill gaps of contract and enforce them.  

III. CONSIDERATION

a. The Basic Concept

i. A contract is a promise (manifestation of mutual assent) + consideration (evidence of a bargain)

1. Consideration is a return promise or performance (act, forbearance) in a bargain in exchange for the intial bargain.

2. Any sort of good faith, bargained-for exchange will do, and for purposes of consideration courts don’t ask whether the exchange was fair (see Hamer, Batsakis, and Fiege).  There must, however, be a bargain (see Schnell).

ii. Hamer v. Sidway (1891, pg 133)
1. Reminder:  Uncle promises nephew $5000 if he refrains from “drinking, using tobacco, swearing, and playing cards or billiards from money” until he is 21. 

2. Rule:  If a person gives up a right that is valuable to them (forbearance) in a bargain for exchange then there is consideration, regardless of whether the promisor benefits or not (if you give up a right that is meaningless, however, there is NO consideration)

3. Note:  Detriment and benefit provide good evidence that there was in fact a bargain.

iii. Adequacy vs. Sufficiency of Consideration

1. Courts inquire into the sufficiency (value), not the adequacy (quantity) of consideration
2. Batsakis v. Demotsis (1949, pg 138)

a. Reminder:  During WWII, defendant received $25 from plaintiff but signed a contract saying she would return $2000 to him.

b. Rule:  Mere inadequacy of consideration will not void a contract; defendant got exactly what she bargained for.  Consideration was sufficient (valuable to her).

3. Schnell v Nell (1861, pg 140)
a. Reminder:  Wife left $200 she did not have to plaintiffs in her will; husband agreed to pay in consideration for 1 cent and the love he had for his wife.

b. Rule:  Gratuitous promises and moral obligations are not enforceable.  Exchange of one cent for $200 is unconscionable & “sham” consideration since it is both inadequate & insufficient – shows that there was no bargain for exchange. Husband’s love for his wife and desire to do her will are not legally enforceable.  

b. Forbearance as Consideration - Restatement (2nd) §74
i. Fiege v. Boehm, (1956, pg 144)
1. Reminder:  Defendant agreed to pay various expenses and child support for plaintiff as long as she did not institute bastardy proceedings against him.  He breached contract, but DNA tests showed he was not father.  Was her promise not to institute bastardy proceeding sufficient consideration, even if there turned out to be no basis for it?
2. Rule:  The consideration is sufficient and the promise is enforceable because it was valuable (though wrongly) and the result of a bargain made in good faith.  

c. The Illusory Promise – not supported by consideration, and therefore unenforceable
i. Wood v. Lucy, Lady Duff-Gordon (1917, pg 151)
1. Reminder:  Wood receives exclusive right to market Lucy’s designs.  Lucy markets some designs on her own.  Was there sufficient consideration on Wood’s part (who did not obligate himself to do anything) to enforce contract?
2. Rule:  Promises are not necessarily illusory even if one party’s obligation is merely conditional. Courts try to find consideration, however, by imputing an unconditional obligation (reasonable to assume that both parties implicitly understood that Wood would expend reasonable efforts).
ii. Sylvan Crest Sand and Gravel Co. v. United States (1945, pg 153)
1. Reminder:  Plaintiff submitted bid to provide trap rock for an airport that was being built.  Bid gives government option to cancel.  Plaintiff is suing because government hasn’t requested or accepted delivery of rock within a reasonable time
2. Rule:  Option to cancel does not make this promise illusory because defendant had alternatives - to either give delivery instructions or notice of cancellation within a reasonable time - that were alone sufficient consideration for the plaintiff’s promise to deliver in accordance with delivery instructions.
3. Another case (like Lady Duff Gordon) where the court imputes obligations – tend to try to find ways to enforce contracts whenever possible.
iii. UCC § 2-306:  Output, Requirements, and Exclusive Dealings 

1. A term which measures quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, not unreasonably disproportionate to what is estimated or as compared to prior output/requirements 
2. Exclusive dealings, unless otherwise stated, imposes duty to use best efforts.
iv. McMichael v. Price (1936, pg 156)
1. Reminder:  Plaintiff contracts to buy all the sand he can sell from the defendant, who promises to supply all the sand plaintiff needs.  Defendant breaches.  
2. Rule:  A bilateral contract is enforceable when there is mutuality of obligation – both parties must be bound or neither is bound.  Terms of promise give sufficiently objective standard for determining amount of sand to be delivered and how much is to be paid, even if it is not definitely known at time of contract (Corbin on Contracts § 156).  When there is a limitation on the promisor’s future liberty of action it is no longer an unlimited option.
v. Corbin on Contracts § 156:  Basic test in determining whether or not a promise to buy all you need of a particular product from someone is illusory is whether the promise states a limitation upon the promisor’s future liberty of action.  As long as the promisor does not have an unlimited option, it doesn’t matter how great or small that limitation is – mutuality of obligation exists. 
vi. When there are natural limits within the contract on both sides, there is sufficient consideration to make it enforceable
vii. Restatement (2nd) § 77:  A promise or apparent promise is not consideration if by its terms the promisor or purported promisor reserves a choice of alternative performance unless
1. each of the alternative performances would have been consideration if it alone had been bargained for (Sylvan Crest); or
2. one of the alternative performances would have been consideration and there is or appears to the parties to be a substantial possibility that before the promisor exercises his choice events may eliminate the alterative which would not have been consideration. 
viii. Truly illusory promises may exist when a party finds itself in a no-win situation – such as where a producer agrees to a requirements contract at a fixed price with a spot-market seller (who has no limitations on when he chooses to buy the goods and therefore no mutuality of obligation).  Courts tend not to enforce contracts that are clearly no-win situations for one side.  There must be mutuality of obligation.
d. Past Consideration

i. Past, or moral, “consideration” is not part of a bargain and therefore not consideration at all in the contract sense. (Hayes)

ii. Sometimes, however, a subsequent promise reinforces argument for quasi-contract where prior negotiation was difficult or impossible (Webb).  A promise to pay for benefits received will generally be enforceable even without consideration, esp. when services were requested or given in an emergency

iii. Hayes v. Plantation Steel (1982, pg 162)
1. Reminder:  Man retires after 25 years and is told he will be taken care of.  Receives checks from company for 4 years till company changes hands and payments stop.  Too bad, no enforceable contract, and no promissory estoppel.

2. Rule:  There was not sufficient consideration to uphold the promise since the man acted on his own will and was not induced to either work for 25 years or to retire because of the promise to “take care of him.”  No bargained for consideration.  

iv. Mills v. Wyman (1825, pg 168)

1. Reminder:  Guy gets sick in another town and is cared for; dad doesn’t have to pay for his care because he promised after the fact.

2. Rule:  Debt incurred by adult son creates no obligation on parent.  A verbal promise is not enforceable without consideration (of legal obligation). Even if a court can’t find quasi-contract in an uncertain case (when you’re not sure if it’s valuable to the other party), once that party makes a promise to repay, it functions as a tiebreaker that lets the court find a quasi-contract.  (Mills should have been enforced on these grounds).

v. Webb v. McGowin (1935, pg 172)
1. Reminder:  Saving McGowin’s life, Webb sustained a life-long crippling injury.  In gratitude, McGowin agreed to care for Webb for the rest of his life.

2. Rule:  A promise subsequent to a directly received benefit is sufficient consideration for formation of a quasi-contract where prior negotiation was difficult or impossible.

vi. Restatement (2nd) § 86:  Promise for Benefit Received

1. A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.
2. A promise is not binding under Subsection 1 

a. If the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or
b. To the extent that its value is disproportionate to the benefit
e. The Preexisting Duty Rule – Modification without Consideration  
i. Doctrinal Uncertainty:

1. Under common law, if a party does or promises to do what he is already legally obligated to do he has not incurred a “detriment” for purposes of consideration.  Modification requires consideration.  Harris v. Watson, Stilk v. Myrick
2. Restatement (2nd) § 89 notes exceptions to the common-law rule requiring consideration for modification: 
a. Changed circumstances (includes but may not be limited to changes that constitute excuse). If the modification is “fair and equitable in view of circumstances not anticipated by the parties when the contract was made.”
b. to the extent provided by Statute

c. to avoid injustice when there has been Reliance

3. UCC § 2-209(1) ABOLISHES the pre-existing duty rule:  An agreement modifying a contract…needs no consideration to be binding.  There must be good faith – it is up to the courts to determine if, for example, a party was coerced into the modification.
ii. Lingenfelder v. Wainwright Brewery Co. (1891, pg 179)
1. Reminder:  Architect for brewery buildings threatened to quit because competitor was designing refrigeration plant, so D promised him 5% bonus for completion, but then refused to pay anything more than original contract price.
2. Rule:  When a party merely does what he has already obligated himself to do, he cannot demand an additional compensation for his efforts.
f. Promissory (or Equitable) Estoppel – theory for protecting unbargained-for reliance (no consideration) 
i. Allegheny College v. National Chautauqua County Bank (1927, pg 189)
1. Reminder:  Decedent promised to donate $ for a scholarship to be named in her honor
2. Rule:  The implied promise to name the scholarship after decedent when the initial $1000 was accepted was sufficient consideration to support the promise to give the donation and make this an enforceable bilateral contract.  
3. The concept of promissory estoppel is introduced as the equivalent of consideration in connection with laws of charitable subscription, though it is not used to support this case, which is decided using normal consideration doctrine.  
ii. Promissory estoppel is classically used in cases involving GRATUITOUS PROMISES
1. Allows certain contracts to be enforced even without consideration
2. There needs to be REASONABLE RELIANCE on the promise 
3. Available remedy is different than under a contract:  Generally RELIANCE damages
a. Cannot be more that the difference of the value of having the promise enforced versus not enforced.  Can, however, be less than this difference.  
iii. Restatement (2nd) § 90 – Promise Reasonably Inducing Action or Forbearance:  
1. A promise that the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third party and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires.
2. A charitable subscription or a marriage settlement is binding under Subsection (1) without proof that the promise induced action or forbearance.
iv. James Baird Co. v. Gimbel (1933, pg 204)
1. Reminder:  Subcontractor submits a low bid based on a miscalculation of the job’s specifications.  In reliance on that bid, Contractor submits low general bid that is ultimately accepted. Prior to any communication between the Contractor and Subcontractor, the latter withdraws its bid.
2. Rule:  Unless there is evidence demonstrating that the parties intended to be bound by a conditional contract, no contract is formed if the offer is withdrawn before it is accepted.  Likewise, no room for promissory estoppel because this was an offer for an exchange, not yet a promise since their was no acceptance.
3. Note:  The court holds that there was no evidence to indicate that using the bid in the general bid was acceptance, though it may be general practice in the business.
v. Drennan v. Star 
1. Facts essentially the same as in Baird, yet court comes to a different conclusion, finding room for promissory estoppel:  No contract, yet subcontractor “was bound to realize the substantial possibility that its bid would be the lowest, and that it would be included in [the contractor’s] bid.  [The Sub] had reason not only to expect [the Contractor] to rely on its bid but want him to”
2. Claim here is that there is a specific group of cases where there is no gratuitous promise yet promissory estoppel holds – when it is reasonable to think that there will be reliance on the offer even without communication of acceptance.  Baird sees this but comes to a different conclusion, not because there’s no acceptance, but because there was no promise.  Even if the offer was a promise by industry practice, no need to use promissory estoppel, because there is then offer and acceptance.
3. Difficult (& generally unnecessary) to apply promissory estoppel for non-gratuitous promises. One reason is that Damages are different (p.e.=reliance, contracts=expectation)
vi. Branco Enters. v. Delta Roofing (1994, pg 207)
1. Reminder:  Contractor asked for bids on the installation of a roof for a renovation project, roof had to use a particular product and roofer had to be certified to install this product.  Defendant won bid, was aware of reqs, but breached because they did not get certification.
2. Rule:  Contract was found, and the contractor was entitled to damages based on the doctrine of promissory estoppel because there was a promise to perform, foreseeable and actual reliance by the contractor, and injustice absent enforcement because the contractor had to obtain a new subcontractor for the roof at a higher price.
3. Note:  Weird!!  Why reach promissory estoppel if a contract was found with offer and acceptance?  Awarded expectation (contract), not reliance damages. Exemplifies problem in confusing promissory estoppel and contract (difference in damages).
vii. Hoffman v. Red Owl Stores (1965, pg 212)
1. Reminder:  Man really wants this grocery store franchise, and sells his bakery, small grocery store, and home without having a formal contract (“agreement was never reached on factors essential to the contract”).  

2. Rule:  A promise too indefinite to be an offer may be a promise enforceable under promissory estoppel.  Contentious idea – how can there be a promise where there is no contract?  If you can find a promise, why not a contract?  Outside of gratuitous promises, it is easier to analyze case & whether there was reliance under contract principles.  

3. Note on damages:  Only out-of-pocket, or reliance damages, can be recovered under promissory estoppel.  Sometimes, when expectation damages are too difficult to determine, court will award reliance damages.  

viii. Universal Computer Systems v. Medical Services Association of Pennsylvania (1980, pg 198)
1. Reminder:  Universal relied on Blue Shield’s promise to pck up it’s bid a the airport in order to make it in time under the deadline. Blue Shield didn’t go, and Universal lost bid.
2. Rule:  Universal reasonably relied (and acted on its reliance) on Blue Shield’s promise to its detriment and can be compensated under promissory estoppel.  Yet, expectation damages were awarded, not reliance damages.
IV. REMEDIES – how the coercive power of the state enforces promises
a. Three primary types of contract remedies
i. Expectation interest (“benefit of the bargain”)-attempts to put the promisee in the position they would’ve been in had the promise been fulfilled.  Lost/missed profits or savings can be recovered.  Most generous award.  (Usually the default rule in contracts)

ii. Reliance interest- attempts to put the promisee in the position they would’ve been in had the promise not been made at all.  Covers out-of-pocket expenses. (Used when damages are hard to measure & for promissory estoppel)
iii. Restitution interest-forces promisor to pay promisee an amount equal to the benefit which the promisor has received from the promisee’s performance.  Avoid unjust enrichment (Used when non-breaching plaintiff has partly performed and the restitution measure is greater than the contract price & when a breaching plaintiff has not substantially performed but is allowed to recover the benefit of what he has conferred)
iv. Generally, expectancy damages > reliance damages > restitution damages.

v. Various Contract Damages, in rough order of increasing severity (Posner, Economic Analysis of Law):

a. The promisee’s reliance loss (the costs he incurred in reasonable reliance on the promisor’s performing the contract)

b. The expectation loss (loss of the anticipated profit of the contract)

c. Liquidated damages (damages actually specified in contract as the money remedy for a breach)

d. Consequential damages (ripple effects of the promisee’s business from the breach)

e. Restitution (to the promisee of the promisor’s profits from the breach)

f. Specific performance (ordering performance on penalty of being found in contempt of court)

g. A money penalty specified in the contract, or other punitive damages.

b. Measuring EXPECTATION DAMAGES
i. Policy considerations:
1. Create ex-post efficiency (at the time of performance/breach):  It is socially beneficial for the contract to be enforced if and only if the cost of performance is less than or equal to the value of performance.  Incentive is to do what is efficient, even breaching the contract (efficient breach theory).  Allows promisor to make himself better off without worsening the situation for promisee
2. Create ex-ante efficiency (before contract):  Very high penalty damages would discourage people from entering into contracts, and could discourage efficient bargaining by raising prices due to potential of having to pay exorbitant penalty damages or having to perform, even at a great loss.  Plus bargaining could be costly and can break down (stubbornness, information asymmetry).
3. Expectation damages allow the breaching party to capture the entire surplus of the breach by simply  making the victim whole

4. Punitive damages are not generally awarded in contract cases – penalties disfavored 

ii. Hawkins v. McGee, aka Hairy Hand (1929, pg. 229)

1. Reminder:  Surgeon insisted on doing the operation and guaranteed patient a good hand, but instead made the hand worse by grafting hair on his palm.

2. Rule:  Expectation damages are the difference between the value of the hand (goods) promised and the value of the hand (goods) actually delivered (plus any incidental consequences fairly within the contemplation of the parties when they made their contract).
3. Expectation damages = value of good contracted for (x) – value of good received (y).  Value always measured in relation to the victim of breach.
4. Consequential, incidental, primary, secondary, goodwill damages are just labels to try to figure out these expectation damages in x – y format.
iii. Cost of Completion Damages
1. Upheld if court believes that victim of breach honestly had an idiosyncratic value for what was contracted for and the market value does not accurately reflect true value for her.  
2. Factors to consider:
a. Was the breach INTENTIONAL?
b. Would upholding the cost of completion encourage WASTEful precautions?
c. When conditions change, is performance still as valuable?
d. Was the term CENTRAL to the contract?
iv. Peeveyhouse v. Garland Coal & Mining Co.(1962, pg 233)– court has difficulty figuring out the value of x

1. Reminder:  Coal Company mined coal from plaintiffs’ land; contract specifically stated that they were to restore the land back to its original state.  This would have been extremely costly and would only have made a marginal difference in the house’s market value.

2. Rule:  Where a contract provision breached is merely incidental to the main purpose in view, and where the economic benefit which would result to lessor by full performance of the work is grossly disproportionate to the cost of performance, the damages which lessor may recover are limited to the diminution in value resulting to the premise because of nonperformance
3. Note: Bribes! Cost of completion should have gone to plaintiff (intentionality and centrality clear)
v. Council of Unit Owners of Sea Colony East v. Freeman Associates - court has difficulty figuring out y
1. Reminder:  Defendant built condo negligently, major exterior repairs needed.  Plaintiffs want cost of repairs (expectancy damages), & Defendants want diminution in value damages, or repairs but using the “useful” life doctrine (reliance damages)
2. Rule:  Repair damages (cost of completion) – not diminution in value (market value) – apply unless there is tremendous disparity between restoration cost and diminished value of the property, and so long as repairs do not result in economic waste.
3. Note:  Useful Life theory – damages are prorated for the already-expired useful lives of the allegedly defective components.  It would be an unjust enrichment of plaintiffs to extend the life of the building components beyond their original useful life.
c. The RELIANCE INTEREST

i. Sullivan v. O’Conner (1973, pg 247)
1. Reminder:  Entertainer got nose job, which turned out badly.
2. Rule:  Same measure as in Hawkins (difference between the value of the goods promised and the value of the goods actually delivered), but because these values are too speculative and difficult to calculate, reliance and not expectation measures will be awarded.  

ii. Anglia Television, LTD. v. Reed (1971, pg 253)
1. Reminder:  Actor signs on to do film; backs out a week before filming.  His role is critical & movie can’t be made. Company wants to recover for costs incurred before contract was signed.  
2. Rule:  When a contract is formed, if it is reasonable that past costs will be lost with a breach of the contract, then past costs are recoverable as reasonable damages.  Not reliance damages, but expectation damages under the assumption of zero profits.  Presumption of breaking even.

3. Note:  When there is no evidence that performance of contract would have resulted in greater or lesser success, courts typically assume zero profits and award expectation damages.  It is taken into account, however, when there is reason to believe that profits would have been > or < than 0.

iii. Restatement (2nd) § 349:  Damages Based on Reliance Interest  - party can recover out of pocket expenses, plus or minus anything that can be shown would have been certainly gained or lost by performance.  Best to try to calculate potential loss/profits, otherwise court presumes breaking even, and assumes zero profits.

d. LIMITATIONS on the Recovery

i. Special damages maybe awarded along with general damages discussed above

1. Consequential Damages are expenses or other losses beyond general damages that the plaintiff would never have incurred but for the breach

2. Incidental Damages are consequential damages incurred in ascertaining & trying to prevent the breach.  

ii. Award of damages (general & special) is limited by doctrines of Certainty, Foreseeability, & Avoidabillity

iii. CERTAINTY – P will be denied any relief that is too speculative

1. Freund v. Washington Square Press
a. Reminder:  Defendant breaches contract by failing to publish plaintiff’s manuscript.  Plaintiff sues for cost of completion damages.  Difficult to calculate, since the value of x is speculative (and probably not very high, since publisher decided not publish the book)

b. Rule:  Expectation damages should be measured according to value to P, not cost to D.  Recovery of damages must not put the injured party in a better position than if the contract had been fully performed.  If actual damages (as measured by the natural and probable consequences of the breach to defendant) have not been ascertained with adequate certainty, only nominal damages can be recovered.

c. Note on Nominal Damages:  Nominal damages are awarded for breach of contract when the plaintiff has a valid cause of action against the defendant but actual damages have not been proven and cannot be presumed-small amount fixed w/out regard to amount suffered

2. Humetrix, Inc. v. Gemplus SCA
a. Reminder:  Health Care consulting company partners with leading manufacturer of Smart Card technology to introduce Smart Card into U.S. healthcare market.  Tons of work done by consulting company, Gemplus breaches.
b. Rule:  Damages for lost profits are not too speculative when profits can be reasonably ascertained from the evidence.  
iv. FORESEEABILITY
1. Distinct from the limitation on speculative damages, and cannot be ascertained by using the x – y equation: damages that are NOT FORESEEABLE are NOT RECOVERABLE  
2. Hadley v. Baxendale (1854, pg 268)
a. Reminder:  Crankshaft of mill broke, miller sent it to be repaired by a delivery service.  Delay in delivery resulted in lost profits for the mill.
b. Rule:  Only damages that can reasonably be foreseen as arising naturally from breach, or to have been in the contemplation of both parties are the time of contract, are recoverable.  Special circumstances cannot be considered unless these special circumstances were previously communicated between the parties before entering into contract.
c. Note:  Though special circumstances actually are communicated here, they were not communicated to someone with sufficient authority to make the warranty
d. Unexpected losses are not insured:  Think about shipper of diamonds/paper - you want people shipping things of greater value to be forthright about it, to avoid having to treat everything as though it were diamonds, or everything as though it were paper. 
3. AM/PM Franchise Assn. v. Atlantic Richfield Co (1990, pg 271)
a. Reminder:  Arco made AM/PM buy a new type of unleaded gas, which made AM/PM lose business due to problems with the gas.  
b. Rule:  Consequential damages, or lost profits due to breach of a sales contract, must have been reasonably foreseeable at time of contract and able to be proved with appropriate certainty.  They include: (1) loss of primary profits (gas); (2) loss of secondary profits (slurpees, etc); and (3) good will damages, defined as a loss of prospective profits or business reputation. Different way of getting to x – y calculation of expectation damages.
4. Tacit Agreement Doctrine – a limit to foreseeablity.  Coin collection hypo.  There was no tacit agreement to insure the coins, only agreement to call once box was available.
v. AVOIDABILITY/MITIGTION

1. Rockingham County v. Luten Bridge Co

a. Reminder:  Five county commissioners disagree about the construction of a bridge.  City contracts to have the bridge built, but there is later no need for the bridge and it repudiates.   Defendant keeps building the bridge, and seeks full recovery for work done.
b. Rule: A plaintiff cannot hold a defendant liable for damages which need not have been incurred…the plaintiff must, so far as he can without a loss to himself, mitigate the damages caused by the defendant’s wrongful act.
2. Restatement (2nd) § 350 – Avoidability as a Limitation on Damages

a. Damages not recoverable for losses that could have been avoided without undue risk, burden, or humiliation. 
b. Injured party not precluded from recovery to extent that he has made reasonable but unsuccessful efforts to avoid loss.
3. Parker v. Twentieth Century-Fox Film Corp

a. Reminder:  Maclaine contracted to do Bloomer Girl, Fox decides not to make it and offers her role in Big Country instead.  She refuses and sues for paycheck.
b. Rule: Option to mitigate only viable when option is comparable or substantially similar to what was originally contracted for, not different or inferior.
c. Note:  Generally, any option to mitigate is acceptable as long as it offers full compensation.  Victim of breach must be made whole.
vi. DAMAGES BY AGREEMENT

1. Restatement (2nd) § 356(1) – Liquidated Damages and Penalties.  Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.  A term fixing unreasonably large liquidated damages [or which could have easily been determined at the time of breach] is unenforceable on grounds of public policy as a penalty.  
2. Lake River Corp. v. Carborundum Co
a. Reminder:  Plaintiff had to institute new system to bag defendant’s product.  To ensure recovery of costs they included a “minimum guarantee” clause in contract, requiring defendant to give them a certain amount of business.  Are these liquidated damages (enforceable) or penalty damages (not enforceable)?
b. Rule:  Liquidated damages that turn out to be high (after the breach) are enforceable only if (1) the damages are a reasonable estimation measured at the time of the contract, AND (2) if the parties expected difficulties in measurement at the time of contract.  Here, damages unreasonable because they penalize some breaches more than others - damages determined by when party breaches, even if plaintiff incurs no additional cost.  Don’t take into account costs incurred or saved by non-breaching party in case of breach.
c. Note:  Penalty damages generally disliked in contract law as inefficient. J.  Posner tries to make argument that maybe sophisticated parties should be subject to penalty damages. 
d. Note:  Take-or-pay clauses are distinguished and not unenforceable because they do not even attempt to estimate reasonable damages – simply give a # that will be cost of breach
3. Reasons to have Liquidated Damages

a. Encourage performance (particularly where expectation damages may be speculative)
b. Reduce litigation costs
c. Add certainty to outcome (esp. when expectation damages may be speculative)
d. Avoid over investment to prevent breach (Roller coaster hypo, advertising for fair)  
e. Downside, however, is that is may discourage efficient breach (where liquidated damages are more than expectation damages)
4. Schurtz v. BMW of North America (1991, pg 302)
a. Reminder: Plaintiff purchased car from defendant under warranty specifically excluding incidental & consequential damages for breach.  Defendant failed to repair/replace car when it broke down, failing essential purpose of warranty. Is limitation thus invalidated?
b. Rule:  Provisions limiting incidental and consequential damages are generally unconscionable in consumer settings but not in commercial settings.  Common law would solve case much easier: damages = x – y. Concurrence: consequential damages limitations should be upheld so long as they are not unconscionable & not so integrally related to a limited remedy that they are invalidated when the remedy fails of its essential purpose.   
vii. PUNITIVE DAMAGES (Restatement 2nd § 355)

1. Hibschman Pontiac, Inc. v. Batchelor

a. Reminder:  Plaintiff buys car, explicitly seeking and receiving guarantee that Pontiac would fix any future problems, which it fraudulently fails to do till his warranty expires.  
b. Rule:  (1) Though punitive damages are not generally recoverable in contract actions, they may be awarded in addition to compensatory damages when (a) the conduct of a party independently establishes the elements of a common law TORT, and (b) the elements of fraud, malice, gross negligence or oppression mingle in the controversy.  (2) Though no rule determines the ratio of punitive damages to compensatory damages, they are considered excessive when at “first blush” they appear to be outrageous of excessive.
2. Punitive damages are not a part of contract law, but contract law does not interfere with punitive damages when recoverable under tort law.

e. DAMAGES under the UCC

i. Buyer’s damages:  Right to reject goods if they do not conform to contract (2-601).  After holding on to nonconforming goods for a while, acceptance occurs.  Buyer may still revoke depending on nature of defect and when she revokes.  (2-608).  Proper exercise of right to reject or revoke will affect measure of damages.  Basic remedy is x – y (2-714). Consequential and incidental damages allowed (2-715).  

ii. Seller’s damages: Entitled to resell goods under procedure set out in 2-706.  measure of damages = contract price – resale price.  Incidental damages allowed, minus expenses saved.  If goods not resold, damages = contract price – market price at time and place for delivery 2-708.

1. Teradyne, Inc. v. Teledyne Industries
a. Reminder:  Seller sells buyer a transistor test system, buyer cancels order when it is ready to ship.  Seller is a lost volume seller who sells the system to someone else. 

b. Rule:  Appropriate damages are profits, including reasonable overhead, which would have been made on the original sale.  Contract price minus ascertainable costs saved as a result of breach.  Some costs of production are lost because of the breach, and some are not.  Here, worker wages included in saved cost, not profits.  

c. Lost Volume Sellers:  Replacing a breached contract with a contract you would have gotten anyway is NOT a mitigation option.  A lost volume seller is one who (1) had a big enough supply that he could have made both the contracted-for sale and the resale; (2) probably would have made both sales even without the breach; & (3) would have made a profit on both sales. Damages = profits lost from original sale.  

f. RESTITUTION

i. Restitution when there is NO contract – Quasi-Contracts 

1. Contracts implied-in-law, imposed regardless of parties’ intent.  2 reqs:  (1) able to presume that beneficiary would have contracted for services if able to, and (2) no opportunity to contract in fact.  Generally only restitution damages are awarded.

2. Distinct from Contracts implied-in-fact, which are actual contracts where intent is manifested in conduct rather than words.  Expectation damages can be awarded. 

3. Prevent unjust enrichment.  

4. Quantum Meruit:  theory of action that allows recovery of value of services rendered to another

5. Maglica v. Maglica (1998, pg 327)
a. Reminder:  Plaintiff and defendant lived together, made themselves out to be husband and wife, and contributed to business.  Defendant does not want to give plaintiff share of co.  

b. Rule:  Recovery in quantum meruit does not require a contract and is measured by the value of services provided, not the value by which a defendant benefited as a result of the services.  No need for quantum meruit, however, if an implied-in-fact contract is found.

6. Feingold v. Pucello (1995, pg 333)
a. Reminder:  Attorney offers to represent accident victim, works on case, then charges high contingency fee. Client refuses to sign contract & doesn’t accept work done by attorney.

b. Rule:  A claim for quantum meruit cannot be sustained in the absence of a finding of unjust enrichment (client took no tangible benefit from attorney’s work).  Also, no quasi-contract since there was an opportunity to bargain.

ii. Restitution for Breach of Contract

1. United States v. Algernon Blair, Inc.

a. Reminder:  Due to contractor’s breach (in not paying rental cost of cranes), subcontractor terminated performance after having completed 28% of work.  Trial court denied recovery because amount to be recovered under the contract was less than the costs subcontractor would have incurred by complete performance of the contract.

b. Rule:  Breaching parties can claim restitution only up to point of victim of breach getting the full benefit of his bargain.  Can’t go past the restitution limit though – don’t want to encourage a party to breach and then claim more than he was originally entitled to.  

2. Restatement (2nd) § 371 – Measure of Restitution Interest.  If a sum of money is awarded to protect a party’s restitution interest, it may as justice requires be measured by either:

a. The reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant’s position, or

b. The extent to which the other party’s property has been increased in value or his other interests advanced

3. Bush v. Canfield

a. Reminder:  Canfield agrees to sell flour to Bush for 14K, takes a 5K deposit.  Value of flour falls to 11K.  Canfield breaches, only wants to pay expectation damages of 2K (since Bush would have lost 3K on contract.)  Bush wants restitution, 5K. 

b. Rule:  Restitution allows victim of breach to recover value of services rendered when expectation damages would not cover those costs.  Breaching party cannot sue on the contract for expectation damages, as Canfield would have liked to do.  

4. The rule that the breaching party cannot sue for expectation damages does not encourage efficient breach (painter/electrician hypo, where it’d be economically beneficial for him to breach contract, which he would only do if he could sue for expectation damages). May still be a good idea, discouraging the “race to breach” in order to capture the benefit of the breach.  Law does not want people to breach and then recover more than they were originally entitled to for that breach.  

5. The law suggests that whomever breaches gets to capture the full benefit of an efficient breach simply by making the other party whole again.

6. Rosenberg v. Levin
a. Reminder:  Client discharges attorney without cause, how to compensate attorney?

b. Rule:  In an attempt to balance right of attorney to compensation and right of client to discharge, attorney can only charge for services rendered up to discharge, limited by contract fee.  Generally no expectation, only restitution limited by contract cost.  

7. Victim of breach can always choose not to sue on the contract, but to sue in restitution.

iii. The Breaching Plaintiff

1. Britton v. Turner

a. Reminder:  Plaintiff agrees to work for defendant for 1 year for $120.  Plaintiff breaches, sues under restitution (can’t under expectation) to recover for work already done.

b. Rule:  Plaintiff should be paid for the work already done, minus damages to victim.

2. Britton Hypo

a. Reminder:  Laborer agrees to work for $30 per quarter, market price increases to $50.  He quits after 3 quarters.  

b. Rule:  Breaching party cannot recover more than the (pro-rata) contract price.  He must also compensate the victim of breach for the breach so as not to deny them of the benefit of their bargain.  Here, restitution would have been $150 (value conferred) - $60 (reduce to contract price) - $20 (employer’s loss in 4th quarter) = $70 

g. EQUITABLE REMEDIES

i. When the remedy at law (money damages) would not make the party whole again, or would be too difficult to calculate because the market value does not reflect their true value, equitable remedies such as specific performance may be awarded.  Generally for the sale of:

1. Land

2. Unique goods

ii. Concerns about economic efficiency not applicable when goods are unique

1. Specific performance is generally trivial (just complete the sale)

2. Buyer probably values good more than seller

iii. Exceptions to economic efficiency argument (rarely the case)

1. If seller is able to find a third party, not easily found by the original party, that values goods more

2. Circumstances change to make the good more valuable to seller than to buyer.

iv. Centex Homes Corp. v. Boag (1974, pg 355)
1. Reminder:  Defendant pays down payment on condo then finds out he’s being transferred for work – stops payment. Plaintiff sues for specific performance or liquidated damages of down payment.

2. Rule:  When remedy at law is measurable and adequate, extraordinary damages such as specific performance are not appropriate (may be appropriate for buyer, but not seller who can sue on contract price). Liquidated damages limited to payments made before contract was revoked

v. City Centre One Associates v. Teachers Insurance & Annuity Assn. of America

1. Reminder:  Defendant was going to lend money to Plaintiff for the construction of an office building.  The loan was not closed (each side blames the other) and lender in his counterclaim is suing for specific performance of the commitment agreement (he wants to force the plaintiff to borrow money from him)

2. Rule:  Specific performance is only granted when the remedy at law is inadequate, either because (1) the benefit for which specific performance is sought is unique (contract to borrow money is not unique.  Maybe the credit risk of a particular borrower is unique, but argument not strong enough to stand against policy), or (2) relief in the form of damages is inestimable (interest rates are calculable).  

3. Note:  If money is all that the lender really cared about, even the argument for having a security interest is not unique.  May be different if the security interest was really a disguised sale (borrower not expected to meet payments, so the security will reasonably be taken)

vi. Laclede Gas Co. v. Amoco Oil Co

1. Reminder:  Amoco agreed to provide Laclede with gas for as long as it needed – Laclede didn’t really promise anything (not even exclusivity).  Amoco terminated for lack of mutuality, Laclede seeks injunctive relief

2. Rule:  Mutuality of agreement does not require both sides to have matching stipulations in the contract.  Injunctive relief is appropriate when remedy at law may not necessarily attain the ends of justice as certainly, promptly, completely, and efficiently.

3. Note:  Difficult case; seems trial court got it right, voiding contract as unconscionable for lack of mutuality. 8th Cir. thinks specific performance is appropriate, because even if there were a market substitute, it wouldn’t necessarily be for the same long-term agreement Laclede had with Amoco.

vii. Lumley v. Wagner

1. Reminder:  Defendant was supposed to sing at Her Majesty’s Theatre and nowhere else for three months, and now wants to back out of that contract.

2. Rule:  Specific performance cannot be granted for personal services (too much like indentured servitude).  Injunctive relief may be appropriate, however, to induce performance on contract.  (She can’t be forced to sing, but she can be kept from singing anywhere else.)

3. Covenants Not to Compete – a way of coercing someone to act in a certain way, by threatening harm (money damages, for example) if they act contrary to the covenant.  If not too broad or too long, and so long as they do not reach the level of indentured servitude, covenants not to compete may be enforceable.  Eliminate right to efficient breach, yet people may enter into these covenants if damages may be too speculative, or may not be able to be paid in full (relates to insolvency)

V. STATUTE OF FRAUDS

a. Certain contracts are unenforceable unless evidenced with a writing signed by the person against whom enforcement is sought – purely an evidentiary rule.  Single signature doesn’t mean there’s a contract, but it means the court will listen because there is evidence to support a claim of reliance.  

b. Types of Contracts Covered – Restatement (2nd) § 110

i. Contract of executor/administrator to answer for a duty of his decedent (executor-administrator provision)

ii. A contract to answer for the duty of another (suretyship provision)

iii. A contract made upon consideration of marriage (marriage provision)

iv. A contract for the sale of an interest in land (land contract provision)*

v. A contract that is not to be performed within one year from the making thereof (one-year provision)*

vi. UCC 2-201 Provision – goods worth $500 or more*
c. Questions may arise about sufficient writing, sufficient signature, reliance, but overall pretty straightforward

d. Requisites of a Memorandum – Restatement (2nd) §13. Unless otherwise specified by statute, contract under Statute of Frauds is enforceable if evidenced by any writing, signed by/on behalf of the party to be charged, which

i. Reasonably identifies the subject matter of the contract

ii. Is sufficient to indicate that a contract with respect thereto has been made between the parties or offered by the signer to the other party, and

iii. States with reasonable certainty the essential (depends on agreement and its context, as well as subsequent conduct of parties) terms of the unperformed promises.

e. Restatement (2nd) § 129.  Action in Reliance/Specific Performance.  A contract for the transfer of an interest in land may be specifically enforced notwithstanding failure to comply with the Statue of Frauds if it is established that the party seeking enforcement, in reasonable reliance on the contract and on the continuing assent of the party against whom enforcement is sought, has so changed his position that injustice can be avoided only by specific enforcement.  Promisee must act in reasonable reliance on the promise, before the promisor has repudiated it, and the action must be such that the remedy of restitution is inadequate.  If these requirements are met, neither taking possession nor payment of money nor the making of improvements is essential.  Part performance is NOT preparation to perform!

f. Restatement (2nd) § 139.  Enforcement by Virtue of Action in Reliance.  (Broader that § 129, easier to show)

i. A promise which the promisor should reasonably expect to induce the action or forbearance is enforceable notwithstanding the Statute of Frauds if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach is to be limited as justice requires.  Evidence of reliance usually shows contract

ii. In determining whether injustice can be avoided only by enforcement of the promise, the following circumstances are significant:

1. availability and adequacy of other remedies, particularly cancellation and restitution

2. definite and substantial character of the action or forbearance in relation to remedy sought

3. extent to which the action of forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence

4. the reasonableness of the action or forbearance

5. the extent to which the action or forbearance was foreseeable by the promisor

VI. PAROL EVIDENCE RULE and INTERPRETATION

a. Where a writing represents a final agreement, the parol evidence rule prohibits the introduction of evidence on prior, or contemporaneous oral, agreements with respect to the terms that contradict the writing or come within the scope of a comprehensive portion of the writing.

i. Rule is about showing what the agreement was & what extrinsic evidence will be allowed in to prove it.

ii. If a party can characterize extrinsic evidence as going to interpretation of agreement it’ll likely be allowed

iii. The key determination is whether a court believes a prior agreement, if it were intended by the parties to survive, would have been mentioned in the later (integrated) writing.  Abel & Baker landscaping example:  evidence about car agreement will probably be let in, since there’s no reason to assume it would have been mentioned in the final landscaping agreement, whereas evidence regarding construction of fountain probably won’t be allowed in, since you would expect to see that in the final writing.
b. UCC § 2-202:  A final written agreement between two parties may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement, but may be explained or supplemented:

i. By course of dealing or usage of trade or by course of performance; and

ii. By evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.  

c. Integration, or final expression, of the agreement

i. Partial Integration:  Not intended to include all details of agreement.  No evidence of prior or contemporaneous agreements or negotiations (oral or written) may be admitted if this evidence would contradict a term of the writing.

ii. Total Integration:  All details included.  No evidence of prior or contemporaneous agreements or negotiations may be admitted which would either contradict or add to the writing.

iii. Courts will consider extrinsic evidence on the question of whether a writing is intended as “fully integrated” or “exclusive.”  Some judges, however, will not look beyond the face of some writings.

d. Merger Clauses – a clause (generally used by sophisticated parties) stating that the writing constitutes the sole agreements between the parties.  Solves the parol evidence problem.

e. Interpretation 

i. Pacific Gas & Electric Co. v. G.W. Thomas Drayage & Rigging Co
1. Reminder:  Plain meaning of agreement indicates that D will cover any damage to property while replacing a metal cover on P’s steam turbine.  Turbine was damaged, P sued.  D claims that normal practice extends coverage only to injury of third parties, not to property, despite writing.

2. Rule:  Extrinsic evidence is permissible in interpreting potential ambiguities in a contract, even if the terms of the contract appear to be clearly stipulated. 

ii. Hierarchy for interpreting words in a contract (not really helpful, courts basically use reasonable person standard then say the contract was “fully” or “partially” integrated based on their conclusion)

1. Plain Meaning – if terms of agreement are explicit/unambiguous, they control.  If ambiguous, see:

2. Prior dealing under the agreement itself.  If the actions of the parties on this disputed contract gives a hint to interpretation, this is the next best evidence after the writing itself

3. Transactions between the parties on different contracts

4. Industry Standards – what other parties in a similar situation think these terms mean (2x4)

iii. Trident Center v. Connecticut General Life Insurance Co

1. Reminder:  Terms of agreement clearly state that Trident cannot prepay its loan from defendant in first 12 years, though defendant has option to accelerate the note and add a 10% prepayment fee if Trident defaults.  Trident wants to say that they are allowed to prepay if they pay fee, that the lender’s option is also a borrower’s option.  

2. Rule:  Unwillingly upholds Pacific Gas rule, allowing introduction of extrinsic evidence if one party disagrees with plain meaning of terms.  Waste of time! 

3. Note:  Trident and Pacific Gas are not about parol evidence (prior agreements), but about interpreting the agreement itself. 

f. The more open you are to extrinsic evidence, the more vulnerable you are to strategic fabrication.  The less open you are, the more vulnerable to missing context that gives meaning to contract outside plain meaning of language
AVOIDANCE OF THE CONTRACT
VII. UNCONSCIONABILITY

a. Different part of contract law – no longer interested in interpreting the agreement, but in determining whether it is a valid agreement we want to enforce as a matter of public policy. Some contracts are too unfair to enforce.  

b. UCC § 2-302:  (1) Court may refuse to enforce an unconscionable contract or clause, or enforce without the unconscionable clause, or so limit the unconscionable clause as to avoid any unconscionable result.  (2) Parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination.  

c. Williams v. Walker-Thomas Furniture Co (1965, pg 598)

i. Reminder:  Furniture store’s leasing contract includes a clause that makes everything ever purchased from the store collateral on any outstanding balance.  Can reposes everything if customer defaults on one payment, and can never pay anything off till everything is paid off.

ii. Rule:  Where the element of unconscionability is present at the time a contract is made, the contract should not be enforced.  Unconscionability is generally recognized to include an absence of meaningful choice on the part of one of the parties together w/ contract terms that are unreasonably favorable to the other party.

iii. Note:  Should courts be able to make paternalistic decisions regarding contracts people enter into?  Concern is whether furniture store is taking advantage of customer or needs this to stay in business.

d. Procedural vs. Substantive Unconscionability

i. Procedural:  Unfairness in the bargaining process. No meaningful choice, terms are an unfair surprise. Even when you sign a contract, you’re basically just agreeing to every reasonable term.  Maxwell, Weaver
ii. Substantive:  Harsh terms in the resulting contract.  Unduly unfair and one-sided. Williams, Weaver
iii. Some courts require the presence of both procedural & substantive unconscionability, & for some substantive suffices.  Generally, substantive unconscionability is a sign of procedural unconscionability.

e. Maxwell v. Fidelity Financial Services (1995, pg 602)
i. Reminder:  Door to door salesman sold solar home water heater
ii. Rule:  Question of unconscionability determined at point of contract.  Want to allow people to bargain, but also protect against unconscionable terms.  Procedural unconscionability (one-sided, surprising terms) means bargaining did not proceed fairly.
f. Weaver v. American Oil Co. (1971, pg 609)
i. Reminder:  Gas station operator is sprayed with oil, catches on fire, and has to pay for damages to the property as per a clause in contract exculpating company from damages incurred as result of negligence.

ii. Rule:  The party seeking to enforce a seemingly unconscionable term has the burden of proving that the other party knew about the provision and that there was a real and voluntary meeting of the minds and not merely an objective meeting.  Substantive unconscionablility evidence of procedural unconscionability.

VIII. DURESS

a. Any wrongful act or threat that overcomes the free will of a party.  Determined by a subjective standard.

b. Totem Marine Tug & Barge v. Alyeska Pipeline (1978, pg 539)

i. Reminder:  Alyeska terminated contract with Totem, who was transporting pipes for them.  Alyeska knew it owed Totem lots of money, but said it wouldn’t pay unless Totem settled for less than the full amount.  Totem had to agree due to pressing debts & risk of bankruptcy.  Now suing under duress defense.  

ii. Rule:  Test: any wrongful threat that induces another to enter into a transaction under influence of fear that precludes the exercise of free will and judgment.  Duress exists where: (1) one party involuntarily accepted the terms of another, (2) circumstances permitted no other alternative, (3) such circumstances were the result of coercive acts of the other party.  Alyeska must have made the agreement in bad-faith, knowing and meaning to take advantage of Totem.

c. Kase v. French (1982, pg 546)
i. Reminder:  Couple takes care of elderly woman till she dies. Accused of taking advantage of her.

ii. Rule:  The existence of a confidential relationship requires the dominant party to exercise the utmost good faith and to refrain from obtaining any advantage at the expense of the confiding party. 
d. Odorizzi v. Bloomfield School District (1964, pg 555)
i. Reminder:  Teacher arrested for homosexual activity.  Principal and Superintendent come to his house to encourage him to resign.  Charges eventually dropped, and he wants his job back.

ii. Rule:  A charge of undue influence requires two elements: (1) undue susceptibility in the servient person and (2) excessive pressure by the dominating person.  Signs – unusual time/place, insist finish at once, no delay, multiple persuaders v. one person, no third party advisors.

e. A valid contract can be entered into only when there is a meeting of the minds of the parties under circumstances conducive to a free and voluntary execution of the agreement contemplated.  It must be conceived in good faith and come into existence under circumstances that so not deprive the parties of the exercise of their own free will.

f. Economic Duress

i. Generally about threats to breach, unless contract is modified in threatening party’s favor.  Is modification binding?  It’s all about characterization.  Courts apply a “good faith” and “fair dealing” standard:
1. If party is taking advantage of another’s vulnerability to extract unfair advantage, duress upheld
2. If modification is due to unforeseen circumstances, probably no duress
ii. Price Gauging – probably NOT duress

1. If actual market value of good is really that high, no duress. Market changes not caused by person.

2. Hard bargaining is not duress (shoe hypo).  Even if one party is at a disadvantage, so long as the other party did not cause that disadvantage, bargaining is okay.  Some courts will differentiate:
a. If both parties are in a fortunate situation, hard bargaining is fine
b. If one party is in an unexpected unfortunate situation, hard bargaining may be duress.
IX. LIMITATIONS ON FREEDOM TO CONTRACT

a. Voidable Contracts – Restatement (2nd) § 7:  one or more of the parties have the power, by a manifestation of election to do so, to avoid the legal relations created by the contract, or by ratification of the contract to extinguish the power of avoidance.
b. Capacity to Contract – can’t be bound to a contract unless you have the legal capacity to incur at least voidable contractual duties.  This capacity may be partial depending on nature of transaction or other circumstances.

i. Persons under guardianship

ii. Minors under 18 (incur only voidable contractual duties)

iii. Mental Illness (incur only voidable contractual duties) – unable to act or understand reasonably 

iv. Intoxication (must be visibly intoxicated to a degree where the other party recognizes your inability to reasonably enter into the contract – incur only voidable contractual duties)
c. Duress
i. Conduct that is physically compelled is NOT manifestation of assent (no contract formed)

ii. Contracts are voidable by the victim of improper threats inducing manifestation of assent, unless the threat was not by a party to the contract and the other party to the transaction in good faith and without reason to know of the duress either gives value or relies materially on the transaction
d. Undue influence – contract voidable by victim, except as noted above (unless threat was not by a party…)

e. Unconscionability 
f. Contracts against public policy (such as enforcing discrimination)

X. CONDITION AND PROMISES: PERFORMANCE AND BREACH

a. What did the parties mean by what they said?

b. Obligation to perform on a contract is conditional on the other party meeting certain conditions precedent. 

i. If a breach is material, or full performance under the contract was a condition precedent to the victim of breach fulfilling her obligations, her performance under a contract is excused – a condition precedent to performance was not met.

ii. If performance on the contract is substantial, and the breach is immaterial, the victim of breach is still bound under the contract – she is not absolved from her contractual obligations.

1. Generally, immaterial breaches are accidental, but they don’t have to be.

2. Even if breach is immaterial, the breaching party has to fulfill their obligations and compensate the victim of breach for the consequences.  

3. If circumstances change, however, to make the breach material (they take way too long to make right their breach, for exp.), it may be determined that a condition precedent has not in fact been met and you are excused from your obligations. 

4. Doctrine of substantial performance and immaterial breach help us understand the damages that are owed by the breaching party.

c. Jacob & Youngs, Inc. v. Kent

i. Reminder:  Reading pipe case.

ii. Rule:  Breaches that are insubstantial or immaterial do not void the contract.  Whether a breach is immaterial depends on whether or not we believe the owner of the house had an idiosyncratic preference for Reading pipe.  If not, breach is immaterial and market damages, rather than cost of completion, suffice.  

iii. Note on Restitution Damages:  Assuming that there was no idiosyncratic value for the pipe and the damages were therefore zero, if restitution damages = expectation damages, it matters little to the builder whether or not the breach is deemed material or immaterial.  If material, then he breached and cannot sue on the contract.  But he can sue for restitution, so no big deal.  If restitution is less than the contract price, however, it becomes important to show that the breach was immaterial, because then if the buyer refuses to pay, the builder can sue on the contract.  

XI. MISTAKE

a.  Misunderstanding – the Role of Subjectivity in Objective Assent Theory

i. Normally, contract law operates under a theory of objective assent: people are bound by the objective meaning of their words or actions regardless of her subjective intent.  Exceptions when subjective intent matters – Restatement (2nd) Contracts §§ 20, 201:

1. If there is an actual subjective meeting of the minds between the parties, that subjective intent holds, regardless of their objective assent (both said red, knowing we meant blue)

2. If one party knows what the other person’s subjective intent is, and the other doesn’t know that there could be another interpretation, then the subjective view of the person with less information holds.  Meaning of party ignorant of disagreement/doubt controls over meaning of party knowledgeable of disagreement/doubt (or that should be so knowledgeable). Ignorance is rewarded.  Prevents strategic behavior caused by information asymmetry.
3. Subjective meaning does not otherwise matter – want to avoid strategic behavior.

ii. Raffles v. Wichelhaus (1864, pg 478)
1. Reminder:  Defendant agreed to buy 125 bales of cotton from Plaintiff at a certain price, to arrive ex “Peerless” from Bombay.  Defendant refused to accept and pay for the goods when they arrived, because they arrived on another ship called Peerless.  Neither party knew there were two Peerlesses.

2. Rule:  Doesn’t matter what people meant (subjectively) by what they said, but what a reasonable person would think thy meant (objectively) by their actions/words.  There was no way to know which Peerless was meant, so without this objective manifestation of assent regarding a material term, there was no binding contract.

iii. Oswald v. Allen

1. Reminder:  Sale in back of car for “Swiss Coins.”  One box said “Swiss coins,” other did not, but both boxes contained Swiss coins.  

2. Rule:  When there is ambiguity about the objective intent of the parties, subjective intent can clarify what the agreement was.  Here, you may consider that the 2nd box was not mentioned, so the buyers probably meant all coins

b. Mutual Mistake - Both parties have an understanding that is different from objective reality at the time of contract.  If the contract is enforced according to explicit terms without condition or qualification, one party benefits in a way they had not expected at the time of contract
i. Sherwood v. Walker (1887, pg 481)

1. Reminder:  P bought cow from D, both believed the cow to be barren.  Cow was w/ calf.

2. Rule:  If a mutual mistake of fact is made regarding the substance (not simply a quality or accident) of a good bargained for, either party may rescind the contract when the mistake is discovered.  Not the best approach, thinks Adler.  

3. Contrary argument:  No mistake, it was a chance that was purchased.  Why should there be an inverse warranty shifting the burden of risk to the buyer, who is least likely to know the true value of the cow?  Contrary to default rule that the law favors the party with the least information.

ii. Wood v. Boynton
1. Reminder:  Woman sold uncut diamond to jewelry storeowner for $1, both assuming the stone was worth about $1 & that it was probably a topaz. It was a diamond worth $700.

2. Rule:  If a contingency is not contemplated, the best default rule is to read this silence as a non-condition (risk of loss not assigned by parties).  When both parties are equally ignorant, it is best to assign the risk to the party in the best position to know the true value of the good.  

iii. Mistake questions are really about where the parties intended to allocate the risk of loss, or where that risk should be allocated if the contingency was not contemplated.  If mutual mistake, let chips fall where they lie, or to whoever was in best position to prevent risk. If one party had more info (unilateral mistake), reward party w/ less.  Restatement offers little guidance on how risk should be assigned in difficult cases, telling courts to do “what is reasonable in the circumstances.”
c. Unilateral Mistake
i. First Baptist Church of Moultrie v. Barber Contracting Co. (1989, pg 504)
1. Reminder:  Contractor makes calculation error on bid and wants to rescind (mistake about the contract).  Church wants to keep bid bond as contract laid out in case of breach.

2. Rule:  Unilateral mistake and no reliance = relief (contract rescinded despite clause explicitly saying the contrary).  An offeree can’t snap up an offer when it is clearly too good to be true (not clear the mistake was that obvious here though).  Case is more about interpretation than mistake.

3. Note:  If there is no better way for determining where fault should lie, the party who drafted the agreement is liable for any mistakes made.
XII. CHANGED CIRCUMSTANCE – Not a mistake of fact at time of contract, but a change in circumstance unanticipated at time of contract.  But decision on how to treat silence is essentially identical: discern implicit/explicit term, or impute best possible term

a. IMPOSSIBILITY AND IMPRACTICABILITY

i. Taylor v. Caldwell
1. Reminder:  Concert hall burned down before concert could be held.

2. Rule:  When performance depends on the continued existence of a given person or thing, a condition is implied that the impossibility of performance arising from the perishing of the person or thing shall excuse the performance.

3. Note:  Again, better approach is to allocate risk of loss.  Implicit condition not contemplated in contract, best to impute risk to party most able to prevent harm (lessor). Creates better ex post incentives. Not asking a party to do the impossible, but to pay for the inability to do the impossible
ii. Restatement (2nd)  § 261, 263 – ultimate lack of helpfulness as provided excuse for performance is subject to an exception where “the language or circumstances indicate the contrary.”  

iii. UCC § 2-613 – Casualty to Identified Goods (more definitive excuse for seller).  Where the contract requires for its performance goods identified when the contract is made, and the goods suffer casualty without fault of either party before the risk of loss passes to the buyer, then

1. if the loss is total the contract is avoided; and

2. if the loss is partial of the goods have so deteriorated as no longer to conform to the contract the buyer may nevertheless demand inspection and at his option either treat the contract as avoided of accept the goods with due allowance from the contract price for the deterioration or the deficiency in quantity but without further right against the seller.  

iv. Nissho-Iwai Co. v. Occidental Crude Sales (1984, pg 621)

1. Reminder:  Oil production interrupted by Libyan government and pipe mechanics.  Contract included Force Majeur clause, so long as events are beyond the control of the Seller.

2. Rule: Must expend reasonable efforts to avoid impossibility/impracticability.  Here, performance was not impossible, just impracticable.  What is reasonable, impracticable, out of party’s control, not clear – want to evaluate whether performance possible with changed circumstance.

v. Sunflower Electric Cooperative, Inc. v. Tomlinson (1981, 629)
1. Reminder:  Defendant was to provide specified amount of gas to plaintiff.  Though defendant made reasonable efforts to extract gas, field was empty and couldn’t meet contract

2. Rule: The contract does contemplate the uncertainty, and since the Defendant is in the best position to assess the risk, he should bear the loss.  Not a mistake case.

3. Note – No impracticability defense if promisor is at fault for the impracticability, or (2) it was foreseeable, or (3) promisor bore the risk of loss.

vi. Groseth International v. Tenneco, Inc (1987, pg 642)
1. Reminder:  IHC farm equipment sued by Groseth for breaching his franchise agreement when market conditions got worse (frustration of purpose=no customers, commercial impracticability =too risky because no customers)

2. Rule:  Commercial Frustration: Performance is no longer valuable; purpose of contract has become useless (Court says no). Commercial Impracticability:  Too expensive/difficult to perform (court says this can go to trial).  Regardless of what you call it, case is about who bears the risk that there are no customers when the risk is not assumed?  Two possibilities:  (1) whoever is in a better position to prevent/assess the risk, (2) whatever is reasonable, considering joint wealth maximization (if D’s loss is greater than P’s gain, excuse. If D’s loss is not greater than P’s gain, don’t excuse).  

b. FRUSTRATION OF PURPOSE

i. Not importantly different from impossibility/impracticability, though performance is not difficult under frustration, just less valuable.

ii. Krell v. Henry

1. Reminder:  Kings coronation postponed, man doesn’t need to rent room to watch it.
2. Rule:  Both parties are discharged from a contract if the foundation of the contract is made impossible by an event that was not and could not have been reasonable have been anticipated and guarded against by the parties.  
c. SUMMARY:  In examining these doctrines (mistake, impracticability/impossibility, frustration) unless the contract explicitly assigns the risk of loss, a reasonable default rule is that in circumstances that could have been prevented, the liability rests with the party best able to prevent it. When circumstances are completely outside anybody’s control, we have to decide to whom the parties were likely to assign the risk, or to whom the risk should be assigned.  Courts use “whole substance of agreement” language after the decision has been made about where to assign the risk.
XIII. FRAUD

a. Vokes v. Arthur Murray, Inc. (1968, pg 517)
i. Reminder:  Older widow wants to become a dancer, is cajoled into buying tons of lessons (Mistake about the world).

ii. Rule:  Though a misrepresentation must generally be one of fact rather than opinion to be actionable, especially where a party is of such superior knowledge that its opinion may be regarded as a statement of fact, an improvident agreement may be voided because of surprise, or mistake, want of freedom, undue influence, the suggestion of falsehood, or the suppression of truth.  FRAUD – can’t lie to someone to take advantage of them.

b. Restatement (2nd) § 161 – When Non-disclosure is Equivalent to an Assertion.  A person’s non-disclosure of a fact known to him is equivalent to an assertion that the fact does not exist in the following cases only:

i. Where he knows that disclosure of the fact is necessary to prevent some previous assertion from being misrepresentation or from being fraudulent or material.

ii. Where he knows that disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the contract and if non-disclosure of the fact amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.

iii. Where he knows that disclosure of the fact would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part.

iv. Where the other person is entitled to know the fact because of a relation of trust and confidence between them.  

c. Stambovsky v. Ackley

i. Reminder:  Seller did not tell buyer that her house was widely believed to be haunted, a rumor she herself upheld and perpetuated (Mistake about the world).

ii. Rule:  Where the condition materially impairing the value of the contract has been created by the seller and is peculiarly within the knowledge of the seller or unlikely to be discovered by a prudent purchaser exercising due care with respect to the subject transaction, nondisclosure constitutes a basis for rescission as a matter of equity (can’t collect for damages under any legal doctrine). 

d. Oil Field Exploration Hypo:  Someone sells land in Texas, and thanks to a special machine you are the only person to know that there is oil on the land.  You buy the land, seller sues.  Unilateral mistake, but unlike haunted house case, the buyer (who had more knowledge) gets to keep the land.  Why?  You can take advantage of unilateral information that you invested in getting, as opposed to information that just “fell in your lap.”  Strategic behavior is not always punished – law protects non-disclosure in appropriate circumstances.  See Restatement (2nd) § 161 above.   

e. Cousineau v. Walker

i. Reminder:  Seller made representations to the world, including buyer, that there was a certain amount of gravel on property.  Parties negotiated over the terms of the sale of the land, nobody mentioned the representations about the amount of gravel, and the contract goes through.  Turns out there is much less gravel than what was represented

ii. Rule:   If a purchaser of land materially relies on false representations made by the seller, the seller is held responsible for the buyer’s mistake.  If the misrepresentation was innocently made, buyer may not recover damages if failing to uncover the mistake was wholly irrational, preposterous, or in bad faith.  

Review: Contract law is about enforceable promises

1) Two goals of Contract law

a) Retrospectively enforcing bargains that have been made

b) Prospectively guiding parties in future contract behavior

2) Consideration doctrine – a realization that law does not enforce all promises.  Doesn’t enforce gratuitous promises unless there’s been reasonable reliance.  When consideration is present, you have a bargain for exchange.  

3) What was the bargain?  What were its terms?  What do the parties mean by what they said and did?

a) Promissory estoppel – cases where it’s not easy to recognize the terms because they’re implicit (bargain cases, no really promissory estoppel)

b) Remedies – part of the bargain (explicitly – liquidated damages, but also implicit).  When it is no explicit in the contract, we have to fill in the gap with the remedies doctrine.

i) Benefit of the bargain damages/expectation damages 

ii) Reliance damages

iii) Restitution damages

c) For the most past, asking what the parties agreed to in filling in the implicit term

4) Information Asymmetry – Courts frequently think about the precedent they’re setting for future cases

a) Remedies is an attempt to fill in the implicit terms (qualification: Hadley case example where court was looking at policy more than the specific case.  Trying to guide parties in the future.  Don’t want to deprive parties of opportunity to specially contract for unique circumstances.  Thinking about information asymmetry)

b) Same rule that guides future parties best is also your best guess at what these parties implicitly meant by their dispute.  Impossibility of frustration cases exemplify this.  Shape behavior of future parties to act on fair terms or fully informed terms.

5) Parole evidence rule – we’re doing something other than gap filling because there are words in the contract that address the issue, but there’s a disagreement over what the words mean.  Only bars evidence of other agreements under specified circumstances.  When determining whether you can bring in parol evidence, you’re claiming these words have a particular meaning.  How much evidence should be allowed? (benefits/costs).  Similar to gap filling, as an interpretation of words – goal is to come to agreement about what parties means, when there’s dispute about that.  When explicit words are missing entirely, you use different tools than when you’re debating what specific words mean.  But it doesn’t change the exercise.

6) Unconscionability and Duress

a) ProCD

b) Is in a sense external to the main thrust of contract law (enforcement of promises). Not about figuring out what parties meant or guiding future parties.  Is about regulating bargains – some bargains we don’t want to enforce.

i) Exp.  bargains with children
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