BUSINESS CRIME OUTLINE Part ONE

Introduction

· Publicly held firms acct for only 8% of convictions! 

· Why do we have criminal sanctions for corporate crime?

· If ONLY end is deterrence, then civil should be just as effective.  So, why do we need criminal liability at all?  Civil may not be enough: 

· Not perfect Deterrent: D may not be able to pay in a civil setting.  Ability to pay may be less than the benefit he gets from committing the crime.  This is particularly likely when punishment is not guaranteed (i.e., it’s a complicated crime, heavy mens rea req, etc.).  In short, crime might pay.

· Retribution: Idea that we want to say D has done something particularly blameworthy and has broken the social contract.

· Related deterrence idea: Use criminal law to shape behavior and shape other people’s notions of what’s appropriate (that is, to deter those who run cost-benefit analysis not just based on money, but based on social standing, stigma, etc.).  Execs at companies might care about stigma of being a felon, more than about money.

· All of this raises a line drawing problem.  How do we distinguish b/w criminal and civil liability?  We do so with our discussion of mens rea and actus reus.  

INDIVIDUAL LIABILITY IN AN ORGANIZATIONAL SETTING

MENS REA
United States v. Gypsum Company (U.S. 1978)

F: 6 major gypsum manufacturers had conversations about their prices; charged w/ violating Sherman Act.  They say they had to comply with Robinson-Putnam Act (which requires like prices).  Say jury charge created presumption of intent to violate Sherman.

H: In civil context, intent may be imputed, but in criminal context we require intent.  Ct can’t mandate that Ds intended conseqs of their actions.  Jury must decide.  

· Using the criminal law for regulatory (rather than criminal) aims is generally disfavored, and Cong would have to be very clear that that’s what it was trying to do (which it isn’t in Sherman).

· Main reasons: criminal law theory & statutory interpretation.  

· Prudential reasons: (1) Sherman Act is very complex; unsuited for criminal prosecution, and (2) with business you worry more about overdeterrence.

· “Knowledge” is enough.  “Purpose” not req’d.  Must know proscribed effect (price-fixing) will follow from acts; does NOT have to mean to break law, or know of the law itself.  

· Required knowledge: That effects will be the necessary and direct consequences of their actions.

· Gypsum can stand for broad holding that where Congress is silent, Court will read in mens rea element of the crime.
· But see Patten & Brown, infra.

STEVENS (CON/DIS): Would require purpose, rather than mere knowledge that actions would have adverse impact on the mkt.  Also, the Act has the same reach in civil and criminal cases.  

Notes:

· Sherman Act is very clear with respect to price-fixing:  it is forbidden.  Describes act of defendant rather than effect of act of defendant.

· United States v. Patten (US, 1913) (holding that since cornering the mkt was natural result of Ds’ actions, intent could be inferred).  Unclear how it’s consistent with Gypsum.

· United States v. Brown (9th Cir) (F: companies entered into non-compete agreement, which ct ruled illegal per se and not subject to a rule of reason.  H: intent requirement does not apply to per se violations of antitrust laws).

· Cts differentiate between “per se” and “rule of reason” offenses.  

· Per se: Where commission is specifically described by the statute

· Rule of reason: Where an effect must be described, and the D’s actions would lead to that effect, such as restraint of trade.

Knowing Violations (Environmental Law)

· Sometimes the Ct. requires knowledge of the law and sometimes it does not.  Don’t want biz to act strategically by maintaining ignorance of law.  

· Tort law (for one) internalizes cost to business.  Economy is worse off when businesses are allowed to waste resources (health, environment, and so forth); Maximizing net economic welfare entails support for civil liability—making businesses pay for what they do.

· CIVIL: Govt should use civil litigation when private indivs face collective action probs (Antitrust, Environmental, Small product defects).

· CRIM: Benefits to Crim prosecution: Procedural advantages (Grand jury subpoena powers, prison terms are available); Retribution (imposing harm of equivalent magnitude on perpetrator); Deterrence (Low probability of getting caught means that even very high civil penalties are sufficient deterrent); Assign moral culpability to D.

· Clean Water Act prohibits discharge of pollutants from a point source into navigable waters, very broadly defined. 

· Punishes any knowing violation of the Act.  ALL discharging of pollutants into navigable water is unlawful, unless you’ve got a permit.  Structure puts all onus on those dealing with water & pollutants to educate themselves.

· NOTE on Knowledge: It’s the req in the vast maj of crimes, but there are exceptions.  Willful is the biggest; used to get at the idea that ignorance of law is sometimes a defense.  

· Used where law is very complicated, or where the law is malum prohibitum.  

US v. Weitzenhoff (9th Cir. 1994)

F: Sewage treatment plant violated permit by several hundred thousand tons.  They knowingly dumped regulated pollutants, but did not know they were outside limits of the permit.  

H: ‘Knowingly’ does not refer to legal violation.  CWA speaks of causing a violation (and had recently replaced ‘willfully’ with ‘knowingly’).  Applies to indiv who knowingly engages in conduct that results in a permit violation; knowledge of the permit/legal violation is irrelevant.
· Public welfare issue, not like the tax/banking statutes in Cheek and Ratzlaf.

· You just have to know you are doing the act, not that there’s a law against it.  

· This is NOT SL!  If your pipe bursts, and you fix it instantly, but some gets out, you are guilty under SL, but not under a knowingly standard.  

· ARLEN: Some people may become criminals who had no idea they were breaking a law.  And it’s just line-drawing, b/c at some amount of dumping it becomes a criminal act!  

Reliance on Advice

· Under Statutes Not Permitting a Mistake of Law Defense:

· There may be a narrow defense where you can estop the govt (PICCO)

· Best if you have written, well-worn declaration, but RARELY wins.

· But in general the court is going to be skeptical

· Dangers in invoking Reliance on Counsel Defense: Could sacrifice your A-C privilege as to other issues (US v. Bilzerian (2d Cir. 1991)(Attorney Client privilege can’t be sword & shield at once)). 
US v. Penn. Indus. Chem. Corp. (PICCO) (US 1973)
F: Dumping refuse into Monongehela; violates § 13 of Rivers & Harbors Act of 1899.  D says relied on Army Corps longstanding view of § 13 (limited to impeding navig).  Knowledge std.  

H: Ds may have been affirmatively misled into believing that its conduct was not criminal; Affirmatively misled is valid defense.  Reliance was in good faith.  The regs deprived them of fair warning: trad’l notions of fairness prevent this prosecution. 

· Prosecutors can still prove “knowledge,” but there is a reliance defense.

US v. Cheek (7th Cir. 1993)
F: Ct refused to instruct the jury on a “reliance of counsel” defense; Claims “bum legal advice”

H: Cheek DID NOT meet test below (his advice was for past acts).  To establish ‘reliance on counsel’ defense, you must establish that:
1) Before taking action, and

2) D in good faith sought the advice of an attorney whom he considered competent, and 

3) For the purpose of securing advice on the lawfulness of possible future conduct, and

4) Made a full and accurate report to his attorney of all material facts which the D knew and 

5) Acted strictly in accordance w/ the advice of his atty who had been given a full report.

Merrill Lynch Hypo: See notes vol. 1.

Mistake of Law Defense: Interpretation of the “Willfulness” Standard

· General rule: ignorance of law is no excuse.  

· Applied in Int’l Minerals & Chem. Corp.  (“knowingly” std in statute; Ct held knowledge of statute irrelevant, just knowledge of relevant facts req’d).
· But see Liparota (D must have knowledge of illegality to be convicted for fraud in purchasing food stamps below face value so as to assure adequate mens rea). 

· Complicated in biz crime: (1) many are malum prohibitum, (2) very complicated laws.

· Ct. will inquire whether knowledge of the law is required.  Question of Cong intent.  Willfulness std is often held to require knowledge OF THE LAW, especially where there is obvious Cong intent or where behavior looks lawful.  

· But See Bryan v. US  (“Willfulness” MET even when D was unaware of federal law b/c D knew conduct was unlawful(gun sales w/o fed license) 

· Distinguishes Cheek & Ratzlaff as technical cases about taxes & finance, with higher danger of ensnaring the innocent).

· The question in Cheek and Ratzlaf  is whether Cong intended to require knowledge of law as element of the offense.

Cheek v. United States (U.S. 1991) 

F: D stopped paying taxes!  Claimed, based on seminar, they were unconstitutional!

H: Willfulness means govt must prove the D knew of his duty and voluntarily & intentionally broke it.  Mistake of law defense does not depend on reasonableness of the mistake.  Jury can consider if D really did believe he had no duty to pay.  Subjective std. 

· Jury cannot consider validity of constitutional claim.  That’s not mistake of law.

· New case: Atty says trial prep was impeded by laws denying rt to counsel; Ct not sure it wants to go Cheek route (obey now and challenge later); can’t get thing back.

Ratzlaf v. United States (U.S. 1994) 

F: R broke up $100K into amounts less than $10K, to avoid having to report to IRS.  

H: Congress may make exceptions to CL rule (no defense) by statute.  Here, Cong wished to b/c structuring transactions is not malum in se.  Cong intent was to req willfulness (see Cheek).  

· R knew of the reporting laws, not the restructuring laws.  Didn’t mean to break those.    

BLACKMUN (DISS): This is a bastardization of the rule that ignorance is no excuse.  He has to be conscious of the act, not conscious that it is unlawful.  

· 9 months after this decision Congress changed the law to correct Ratzlaf.  

Note on Financial Reporting Law:

· Now unlawful to structure transactions for purpose of evading the reporting reqs.  In addition, Cong has expanded the scope of who must report.  Now applies to individuals, as well as banks.  Cong has also expanded reporting reqs: new duty on fin instit to report “suspicious activity” by customers too.

· Patriot Act:  Expanded scope of businesses covered & nature of the obligation.  “Financial institution” includes more businesses; stronger sanctions in place; greater protection for institutions accused of over-reporting; restrictions on dealing w/ foreign investors.

Hypo statute: “violation if you . . . knowingly violate the law”
· D checked with own execs and it was cleared.  NO way.
· D checked with private lawyers and were told it was ok.  Won’t stop “knowledge” req; Can sue for malpractice.
· D was told by State AG’s office. Won’t block “knowledge,” but comes down to reliance defense.  The more formalized (written) the interpretation, the better your chances.

ACTUS REUS

· Two different defenses: “it wasn’t for me to decide” & “it’s not my act”.

Employee Liability (“it wasn’t for me to decide”; “just doing my job”)

US v.  Wise (1962) 

F: Grand jury indictment charges Nat’l Dairy Prods Corp with engaging in violation of Sherman act (price fixing); D (also indicted) claims Sherman Act doesn’t apply to corp officers acting in a representative capacity, just one acting on his own. 

H: For SHERMAN ACT, a corp officer is subject to prosec whenever he knowingly participates in effecting the illegal contract, combination, or conspiracy—be he one who authorizes, orders, or helps perpetuate the crime—regardless of whether he acts in a representative capacity.

· Follows Dotterweich.

· Clayton Act says antitrust violations by corps can be imputed when acting in representative capacity, so D says Sherman must not cover that too.  Ct. rejects that.  

· Leaves open question of punishing those who supervise or observe lawbreakers and don’t prevent illegal conduct (but also don’t authorize, order, or do it).  

US v. Natelli  (2nd Cir. 1975)

F: 2 accountants help client hide losses in proxy stmts.  N (Partner) and Scansaroli (agent) both indicted.  S says he was just an agent, and did what he was told.   Cts treat audited financials as stmt of firm that publishes them AND accting firm.

H: Guilty.  Court rejects following orders defense. 

· US v. Gold (11th Cir. 1984):  “Following orders” only a defense where a D has no idea that his conduct is criminal.  CRITICAL limitation.  Duress is separate defense.

· CAN make judgment call if you don’t know something’s criminal.  Cannot make judgment call about whether the crime is worthwhile.  If you know it’s a crime, you have mens rea.

· He is off the hook for one judgment call that was made by Natelli about whether to published a rushed calculation given to them by client (turned out to be false). There he really was just following orders b/c didn’t know it was illegal.  No mens rea there!

WSJ Article on Ms. Vinson: Acct at WorldCom, expressed reservations about dirty accounting but felt obliged to go along with it.  Personally indicted.  What arguments could she make?

· She didn’t file any false or misleading financial stmts.  Std for sec fraud = willfully.  She just helped prepare. ( Wise rejects this.  That’s Sherman case, but likely applies; if you have mens rea & actus reus, you’re liable, even if you are agent. 


· Causation argument?  They would have found someone else, so I didn’t cause it.

ARLEN: The law is WIDE open for prosecution because of the low standards for mens rea/actus reus, which means we rely HEAVILY on prosecutorial discretion.
Supervisory Liability (“I didn’t personally do it!”)
· Responsible Corporate Officer Doctrine: NOT NEEDED when supervisor is directly involved (i.e., Sullivan @ WorldCm).  The simple test (mens rea, actus reus) is sufficient.

· RCOD came up in FDA cases, which are strict liability.  Laws clearly hold the corporation guilty, but Dotterweich started the movement to punish the corp and the CEO.

· Punishing Omissions: Most prosecutions under the RCOD use negligence statutes/stds because that makes it viable to prove inaction in the face of a duty.  

· Policy: Have to punish individuals rather than just company b/c company will funnel $ into salaries to hide it from liability (esp. small companies).  But this justification raises ?s about whether RCOD is well-suited to large public firms (that can’t funnel $ to salaries).

US v. Dotterweich (US, 1943)

F: CEO indicted (shipping adulterated drugs), but didn’t know or have reason to believe they were adulterated.  Just a middleman, reshipping them from one place to another.

H: Lack of mens rea is irrelevant in a SL regime.  All that he can argue is actus reus.  Govt’s theory: D is in responsible relation to the business process.  

· Whether D shares responsibility in the biz process resulting in unlawful distribution depends on evidence produced at trial.  Offense is committed by all who have a responsible share in the furtherance of the transact which the stat outlaws.”

· Ct. declines to define “responsible relation”/”responsible share” any further.  Actually decides to rely on good sense & wisdom of prosecutors, judges and juries.

US v. Park (US, 1975)

· First case of its type for publicly-held companies.  Dotterweich was small, pvt company.

F: Company warned re: rodents in warehouses.  CEO prosecuted.  Massive company; NO WAY he could inspect warehouses.  D challenges instruction: “individual could be liable under the stat, even if he did not consciously do wrong.” (Specifically NOT requiring an act!) 

H: Guilty.  Responsible relation doctrine includes those w/ power to change procedure/course of action.  You can get actus reus from action, or from inaction in the face of a duty.
· FDCA (SL, public welfare) does NOT make crim liab turn on awareness of wrongdoing or conscious fraud.  

· Identifying responsible officer: Here they looked at the bylaws!  That’s just one method; can attempt to see who the firm puts in charge of such things.  

· Govt must make prima facie case that D had, by reason of his position in the corporation, responsibility and auth either to prevent or promptly to correct the violation and that he failed to do so. 

US v. Hong (4th Cir 2001): Hong OWNED water treatment firm but says he was NOT an officer (minimal involvement); not in bylaws.  Says he’s not formal designee, nor exerts suff control.    

H: Principles of Dotterweich and Park make clear that Govt was not req’d to prove Hong was formally designated corp officer.  What matters is not title, but whether D bore such a relationship to the corp that it’s appropriate to hold him crim liable for failing to prevent violation.

· D is RCO without being an officer!  Has sufficient power & authority.

· HE set off the chain of events and violated the law.  CRUCIAL that this is neg standard.

· Using Hong as a shield?  Say your D WAS an officer, but actually had no control!  Functional reading, not a formal one; unclear if it would win after Hong, but maybe.  

ARLEN: In such a small company it’s easy (as a factual matter) to find the “responsible” person.  Only ? is whether lack of a title should make a difference in finding crim liability.  

· See Arlen, The Potentially Perverse Effects of Corp Crim Liab, 23 J. Legal Stud. 833.

US v. MacDonald & Watson Waste Oil Co. (1st Cir 1991)

· RCOD in enviro context usually tougher b/c stats often req some intent (“knowledge”).  Hong is an exception b/c it’s negligence stat.  Here it’s “knowingly.”

F: Ds convicted of knowingly transporting haz waste to facility w/o permit. (Violation of RCRA) Govt conceded there was “no direct ev that D actually knew that shipments were coming in.  Said D had been warned, so proof of actual knowledge was irrelevant.  D says RCOD improper when stat reqs knowledge.   

H: Not guilty.  RCOD alone isn’t enough when Cong expressly included a knowledge req.  Whatever Dotterweich and Park say, they do not allow Ct to ignore clear “knowledge” requirement.  

· Proof of Knowledge:  Knowledge may be inferred from circumstantial evidence, including position and responsibility of Ds such as corporate officers, as well as information provided to those Ds on prior occasions.  Also, willful blindness to the facts constituting the offense may be sufficient to establish knowledge.
· Thus, Ct. rejects constructive knowledge in the harshest sense, but does allow these avenues for proof of knowledge.

· Ct. takes a more relaxed position on past acts/warning, saying that past guilt can’t just create future guilt.  BUT, Ct also allows these avenues of proof, which allow state to use the past acts to prove knowledge.  Just says RCOD alone cannot prove element of knowledge req’d by statute.  

QUESTION: May be worth looking at three Models of liability in Chap. 2 (pgs. 121—24).

ENTITY LEVEL LIABILITY

· Primary tools for entity-level liability are Agency (contract) and Vicarious Liability (tort).
· Black Letter Law: Liability is…imputed…[when] the act is done for the benefit of the principal, while the agent is acting within the scope of his employment in the business of the principal….”  [Based on strict imputation theory; see New York Central].

· This is VICARIOUS liab, which doesn’t require actual authority.  So Principal telling A not to do X doesn’t relieve P of liability.

· Imputation rule does not distinguish among employees at different levels in the corporate hierarchy.  Std view: Acts of any employee can render corp criminally liable.

· Some states have req’d proof of higher authority when common law crimes are involved (See People v. Canadian Fur Trappers Corp., 248 NY 159 (1928) (D corp was criminally liable only for such felonious acts as it had authorized through the agents, or for acts that might have been known to officers, and thus authorized). 

· Company intent is a legal FICTION.  We have it and use it, but it’s totally made up.

· Arlen/MacLeod: Beyond Master-Servant: A Critique of Vicarious Liability:  Argues that current V.L. regime is inefficient & creates perverse incentives for corps to place all subordinate duties in the hands of near-defunct (judgment-proof) independent contractors, so as to relieve the principal company of all liability.

· Size Matters: Motive in closely-held firms is saving $; Motive in pub firms is for individual to make $.  Not as clear that latter case implicates firm.

· Policy: Why blame the FIRM?
· Deterrence?  Encourage firm to do more to prevent the harm.  But this harms S-holders, and that hits small-firm managers twice. 

· Blame?  If criminal act is the product of corp culture rather than an individ, then it makes most sense to lay stigma on the corp rather than the indiv. (Ford Pinto)

· Money?  Can get more in fines, esp in pub firms.  Again, less signif in small firms.

· Group complicity? In corp crime, even if it’s impossible to prove group acts, it’s very hard for many criminal acts to happen without the participation of a variety of people.  May be unable to blame one indiv, but as a group you know they did something and blaming comp is proxy for blaming the group.

· Deterrence is probably strongest:  F>B/P.  Where F=fine, P=Prob of detection, B=Benefit to comp.  If there’s 50% chance of detect, fine must be more than 2x benefit.  

· Indiv may not have assets to pay fine, so they could act strategically.  Even w/ jail, they may decide risk is worth the reward.

· Must encourage comp to use proper incentive schemes for their managers.  

· The more you tie compensation to short-run measures (‘make your numbers’), the more you encourage crimes!  Tying compensation to long-run measures discourages them.

· Corps can actually CHANGE “B” (low) AND “P” (high)!  Matters more than F.

NY Central & Hudson RR v. US (US, 1909)

F: RR req’d to charge all shippers the same to use RRs.  C&H is giving kickbacks to largest shippers.  Only attack is whether the company itself can be liable, not just individual.  

H: Constitutional.  Guilty.  Ct. seems to adopt same test as tort law.  Agents, cloaked w/ authority, were bound to respect the law.  Applying the principle governing civil liability, we go only a step farther in holding that the act of the agent, while exercising the authority delegated to him to make rates for transportation, may be controlled, in the interest of public policy, by imputing his act to his employer (when he acts on the premises).  There are some crimes which in their nature can’t be committed by corporations, but in other class of there’s no reason not to.

· POLICY:  Without it, many offenses might go unpunished where the stat requires all persons, corporate or private, to refrain from certain practices. 

· Ct. AVOIDS tough ? about wisdom of adopting civil liability into criminal law unamended.

ARLEN: What about Partnerships?  General Pships can form unintentionally once people act like they have a Pship.  Do we now impute criminal liability on them?! 

State v. Richard Knutson, Inc. (WI, 1995)

F: Driver misjudged distance and hit power line; electrocuted V.  TrCt (jury) found RKI guilty of negligent vehicular homicide.  Statute says “whoever” so RKI argues that’s humans.

H: Statute is ambiguous.  Rule of lenity itself is not enough b/c this is homicide stat, so not much sympathy here.  

· POLICY reasons for company guilt: Corp culture as source of crim behavior, corp entity has become a way of life in US; need crim liability as essential part of regulatory process; size of corps makes it impossible to allocate responsibility to indivs; must prevent “indirect econ benefits” that may accrue to the corp through crimes against the person.

· ARLEN: Firms CAN be liable for negligent homicide now, but not murder.  

Intent to Benefit Limitation:

· Basic tort doctrine requires that act be done for the benefit of the firm. Big limit.

· We want to know if this is really an act within the context of an agency relationship?  We focus on the intent to benefit.  Whether there was actual benefit, or how much, is irrelevant.  

· When we ask about intent to benefit, it’s not intent to benefit NET OF any risk of getting caught.  It’s just intent to benefit regardless of whether you are caught.  So, a firm can’t say “Yeah, he tried to help us, but in the end he hurt us so much that it’s crazy to say he was trying to benefit us.”  

· “No benefit” cases are those in which the firm is the victim.  

· See Standard Oil v. US (5th Cir 1962): Employees ran surplus from one pump to compensate for shortage from another, and left Standard, in effect, paying owner for oil that belonged to Standard already. HELD: NO benefit to Standard Oil.  CRUCIAL FACT here is that the three cheating employees are being PAID by Thomspon!  Their purpose was to aid Thompson, not the firm, so it’s not within scope of employment.  

· If employee’s main goal is to increase his bonus, but does so by increasing corp profits, then that’s suff for corp guilt, even though firm’s only incidentally intended beneficiary.

· BOTTOM LINE: If firm isn’t HURT by the crime, it’s tough case.  If there IS a benefit, or even intent to benefit, company is liable. 

· QUESTION: If intent is what matters, then what do we care if there IS a benefit at all?  That is, why is it a one-way street such that the presence of a benefit screws you?  Is it just because it’s hard to argue NO intent when there actually has been a benefit?

Corporate “Winking”

Steere Tank Lines, Inc. v. US (5th Cir 1963)

· NOT a collective liability case; just one guy w/ suff neglect to constitute violation

F: Dispatcher knew drivers were filing false logs to drive more & did nothing about it.

H: NO DOUBT there is enough ev to convict company!  

· Ct. has to distinguish Standard:  This was not just to benefit drivers, but firm also!  Company winked at this, and may have encouraged it.  Also, D had been warned of falsification, had records to demonstrate it, but did nothing.

Securities Fraud Hypo:  Enron.  Fastow was trying to keep stock price up, but in the end he hurt stockholders.  Why would we punish firm, which hits them twice?!  That’s what the law does.  The law punishes this fraud, even if the punished party is the firm qua stockholders. 

US v. Hilton Hotels Corp (US, 1973)

F: Hotel told employee NOT to favor salesmen that gave kickbacks.  He did anyway.   

H: Company still guilty!  Sherman Act is SL statute, and violations thereof are likely a product of pressure to maximize profits.  

· Sherman Act: Drastic law.  Specific intent is not an element of any offense.  D can’t gain exculpation by issuing general instructions w/o undertaking to enforce them by means commensurate to the risks.

· Perverse incentives: This rule DETERS firms from turning over agents who it finds committing crimes.  SOLUTION?  See Thompson Memo.    

· Cts have applied Hilton holding even to corp offenses that require proof of intent.

Thompson Memo: THIS is govt response to reporting disincentive created by Hilton.  Memo retains the rt to prosecute companies even when they turn employees in, but stresses that many factors (like a good faith effort to report the criminal activity, a willingness to help the prosecution of individuals, the adequacy of civil penalties, etc.), could exempt you from prosecution by way of prosecutorial discretion. 

· “Report and cooperate”: HIGH STANDARD.  Turn over anything that will help us indict the managers.  In the past, mgrs would plea the firm guilty in exchange for getting themselves off.  This changed in ‘90’s b/c it just hurt shareholders for D&O crimes.

· Add’l stick: S-holders will sue Board for failing to roll over on the managers.  

· Relying on prosecutorial discretion is hard, esp. b/c there are so many potential prosecutors at every level of the law, and you have to coordinate that.

· NINE factors: (1) Nature/Seriousness of Offense (2) Pervasiveness (3) History of Similar Conduct (4) Timely/Voluntary Disclosure & Cooperation. 

· FN says you don’t have to waive WP privilege, but facts developed by atty telling us who did what, etc., and you should waive atty-client privilege (even though it shouldn’t apply to underlying facts anyway).  Can keep legal strategy, but you should fork over any facts that will make it easier to prosecute indivs. Designed to drive a wedge b/w corp and mgmt.
· Lawyer’s duty is to firm, NOT to the CEO or any other individuals.
· (5) Existence/Adequacy of Compliance Program for employees, (6) Corporation’s Remedial Actions, (7) Collateral Consequences, including disproportional harm to shareholders, pension holders, etc. (8) Adequacy of Individual Prosecution, (9) Adequacy of Civil or Regulatory Sanctions.

· All of these are to be considered after we know we can punish the firm so it’s never totally safe for the firm to come forward.  

· ARLEN: It really matters to come forward before govt gets involved  

US v. FMC Corporation (2nd Cir. 1978)

F: Migratory Bird Treaty Act creates strict liability for “kill[ing]” certain migratory birds.  FMC had a pond in back for dumping its wastewater.  It had a treatment mechanism for its most dangerous chemical, but it turns out it was broken.  Several birds landed and drank the water, and 24 died so there are 24 counts.  There were 18 convictions at $100 each.  Ct. asks if the statute requires that the violation be intentional/mens rea.  D argues, among other things, that the word “kill” implies an active effort.  Lower ct’s charge to jury was basically a directed verdict making it extremely clear that no intent was req’d at all, and that it’s totally irrelevant, so long as the birds died from the water of the firm.  Also, it’s clear that FMC did a lot to keep birds away from the water, but their first several efforts failed.

H: Ct. explicitly says that it can’t lose sight of common sense in reaching this decision, because the statute/legislative history aren’t totally helpful.  As a result, it notes that not every conceivable killing of a bird would lead to indictment (i.e., flying a plane and having a bird fly into it).  Still, here it is clear that FMC’s product killed the birds, and it is appropriate to hold FMC liable.  Then Ct. explains, in fact-based way, why crim liab is appropriate here.  

· QUESTION: Is this case important?!

Collective Knowledge

US v. Bank of New England (1st Cir. 1987)
F: Bookie was structuring his deposits; tellers failed to report, but may not have known about the req, despite corp efforts to tell them.  All individual D’s were acquitted.  Not enough for VL from the action & willfulness of any one employee.  If there was, then the collective knowledge stuff would be superfluous.  Some have done an act & others had knowledge; govt wants the firm.

H: CTR violations are held to willfulness std.  Have to know the law, and know the structuring provisions and reporting reqs. Prosecutors can’t prove mens rea and actus reus for 1 person, but wants to combine from different people and impute to firm.  Guilty!!
· Opinion is narrow.  It’s not JUST arithmetic.  Ct then adds “flagrantly indifferent” language and says that on some level the firm has to be responsible for the fact that these individuals didn’t know everything they should have known, or that knowledge is parsed out.  Seems the firm must have some unitary responsibility for all this.

· Problem: Firm is not really flagrantly indifferent here! They took steps. 

· ARLEN: It’s NOT enough to say someone knows, and someone acts, and the firm is guilty.  You have to keep sight of the willfulness req that the court returns to, even if this Ct messed up a bit.  
· Hypo: A. Andersen & Shredding:  You can’t convict, b/c the firm is liable if you can find an agent who committed the crime, but juries are acquitting all the individuals, so firm has to get off.  Arlen wants us to think through really rigid view of SL (can’t convict w/o a guilty person), and a collective knowledge idea (Bank of New England) and whether BoNE helps b/c it still adds that willfulness business at the end.  
FRAUD

· Two general elements for finding a violation of the mail fraud statute:

1. Devising “any scheme or artifice to defraud”, and

a. This is where the major interpretive problem lies.  It has two elements:

i. Intent to defraud

ii. Intent to deprive V of something (this disappears w/ honest servs.)
2. The mailing of a letter/use of wires for the purpose of executing the scheme

· Use of the mails need not be an essential part of the scheme to defraud.  It need only be an incidental part.
· Cts generally do NOT require proof of actual harm or of D’s actual gain.  Both can be relevant to proving intent, but some cts have eld that neither is req’d and intent can be proved in other ways.  

US v. Autuori (2nd Cir. 2000)

F: D knew the project wasn’t projected to pay off as expected (econ downturn, sluggish market, poor projections up front, etc.), but he continued to market and sell bonds/shares as though things were going well.  Clearly had knowledge after 4/20.  Immaterial puffing?

H: Elements of mail or wire fraud are: (1) A scheme to defraud, (2) To get money or property, (3) Furthered by the use of interstate mail or wires.  Govt. must show:

1. Existence of a scheme to defraud

· Not defined in statutes.  Described as a “plan to deprive a person ‘of something’ of value by trick, deceit, chicane or overreaching.”  Characterized by a departure from community standards of “fair play and candid dealings.”

· Govt may meet this burden through circumstantial evidence.

· Here sufficient circumstantial ev from pre-4/20, and strong ev post-4/20.

2. Requisite scienter (or fraudulent intent) on part of D

· Conscious, knowing intent to defraud…and that D contemplated or intended some harm to the property rights of the V.  
· INTENT for fraud statutes is just knowing that you are lying.  Don’t have to intend to hurt someone, just to mislead people, whether you think that’ll be good for them or the firm or not.
3. Materiality of the misrepresentation

· The information withheld either must be of some independent value or must bear on the ultimate value of the transaction.  Puffing is only okay insofar as it’s immaterial.  THIN LINE, but it’s the diff b/w advertising and offering inacc ‘facts’.

· Fraud statutes are violated by either 

· Affirmative misrepresentations, or

· Matters more in this case that he was an Andersen rep because investors are likely to believe him.  If a random person stood up and said the same thing, then it wouldn’t be material, but in his case it is.

· Omissions of material info that D has 

· Duty to disclose can arise from circs other than a pure fiduciary relationship.  Jury ? whether it did here.

· ARLEN: Pure, unadulterated silence is NOT a crime.  The kind of omissions made here are more like misstatements than nonstatements, so the guy isn’t getting off on it as an omission.  

· Misleading statements in fraud are particularly complicated when the statements are “projections” because projections are hopes, not statements of fact.  

· Basic v. Levinson: Look at expected value for materiality in mergers.

Notes:

· Elements of mail fraud:  This opinion is prototypical but still blurs distinctions among scheme to defraud, intent, and materiality.  Seems to blur mens rea and actus reus.

· Materiality and Reliance: Neder v. US (US, 1999): A scheme to defraud requires proof of a material falsehood.  Must be proven even though it’s NOT in the statute!  

· Neder v. US (US, 1999): Cong presumably meant to incorporate the CL meaning, and that included materiality.  Flawed reasoning.  

· Intent and a D’s Good Faith: Cts will often say that “good faith” is an absolute defense to a charge of mail or wire fraud, but cts are divided on the way in which juries must be instructed with regard to the defense (objective or subjective).  Consider these two cases where D’s say they acted in good faith:
· US v. Dockray (1st Cir): Cheek not controlling in fraud context.  Govt need not prove bad faith in fraud.  No willfulness req in fraud statute. 

· US v. Gay (9th Cir): Mere reckless indifference will support fraud conviction.  Govt need not prove actual knowledge in fraud (declining to extent Cheek).

· Std in fraud cases has shifted to mere willfulness (being blind to high probability that your statements are inaccurate).

· Harm: NEED NOT show real reliance.  In Autuori, D defrauded some parties that never invested in Colonial!  Ct. held D could be convicted on this count!  

· BUT, USSC has made clear that not every misstatement, no matter the intent, becomes mail fraud: Cleveland v. US (1992): Video Poker machines.  H: State has regulatory interest only, not prop, and state was compensated for the licenses it sold in these cases, so suffered no $ damage.  Ct. rejects intangible rights arg (that LA lost rt to control issuance of licenses).


· ARLEN: Ct has been very unreceptive to intangible harms cases.  She stretched it to reputation, trademark, branding, etc.  Where harm is too intangible/removed from trad’l notions of property, Ct will reject mail fraud b/c they don’t want any lie to become a fed crime.  There has to be a real economic harm here.

Intangible Rights

· Breach of Fiduciary Duty: ARLEN: Difference b/w breach of fiduciary duty and fraud is an element of deceit/misrep.  W/o deceit or misrepresentation there IS NO FRAUD. 
Bronston v. US (2nd Cir. 1981) 
F: BusTop.  2 counts of mail fraud (1 letter sent out by new firm, 1 letter sent on Senate letterhead discouraging Comp from renewing BusTop’s franchise (thus favoring other investors)).  B says he ONLY breached fiduciary duty!  There’s no showing of HARM HERE! 

H: Suff ev to sustain a conviction for the alleged mail fraud.  He owed a fiduciary duty to firm’s clients, and in promoting the interests of other firm/clients he violated that duty.  Having retained RC, BusTop investors were entitled to full loyalty of its partners.  It’s also clear it was designed to inflict harm on BusTop investors, and to benefit Bronston ($12,500) and hurt BusTop’s investors who spent $52K for undivided loyalty they did not receive.
· The govt never showed that BusTop didn’t get the license or anything!  Govt is trying to convict only on a showing of deceit!  Ct. says this could turn any breach of fid duty into mail fraud, but that’s not what is happening in this case.  Ct. makes much of $52K figure. 
· ARLEN: When you hire a big law firm, like Wachtell, part of what you are paying for is specifically to keep them from working for your competitors.  BT got the work, but didn’t get the exclusive loyalty.  This court says that’s enough!  They paid for something they didn’t get!  Govt wins without proving beyond a reasonable doubt that BusTop suffered economic harm beyond disloyalty.

· ARLEN: This is surely breach of fiduciary duty, but it’s fraud too because of the deceit (non-disclosure in the face of a duty).
· Prof. Coffee: Criticizes Bronston: “the flood tide [of the intangible rights cases] at its crest” in which “federal mail fraud became a crime without a clear victim.”  Cts. are using criminal law to enforce a moral hope, and that’s not good.

· Cts respond that plain language of stat is “scheme to defraud or…” (meaning fraud without money/property is still actionable & criminal).  Coffee may well be right about the policy arguments, but they’re just policy arguments, and Congress has expressed itself clearly and constitutionally, so Bronston is correct and all circuits agree.  USSC didn’t get involved until McNally…

McNally v. US (US, 1987)

F: (State officials demanded kickbacks for ctcts) Govt says D defrauded the citizens and govt of Kentucky of their right to have the Commonwealth’s affairs conducted honestly [intangible].

H: The STATE did not lose any money at all as a result of this deal.  They paid the same amount they would have paid without it, so there was no harm to the state.  The mail fraud statute clearly protects prop rts, but does not refer to the intangible right of the citizenry to good govt.  

· Statutory Interpretation Question: Statute makes it criminal to engage in schemes to defraud OR to obtain $.  Seems to include schemes even where no $ is involved, and all circs thoughts so prior to this.  USSC here says second phrase was just added to make the meaning of the first unmistakable, and applies rule of lenity. 
STEVENS (DISS): The statute is NOT ambiguous. 

Notes:

· ARLEN: The USSC blows away rules of statutory interpretation to get to this result.  

· Carpenter (US, 1987): Limits McNally.  Depriving WSJ of its confidential news IS fraud.  Ct. said the intangible interest in McNally wasn’t property, but not just because it was intangible, because it was too intangible—too removed from a property interest.  Here it’s clearer.  NOTE: There is a difference b/w an intangible property right and an intangible right of honest services.  
Intangible Right of Honest Services after 18 USC § 1346

· 18 USC § 1346 was passed to overturn McNally and make fraud of this sort actionable.    

· Cannot have deprivation of honest services without a fiduciary duty that is owed!  Someone must have the rt of honest services from D.
· Brumley shows you don’t need economic harm.  Frost says you don’t have to prove harm, but have to show that it has capacity to hurt the employer in some way beyond mere dishonesty (Jane agrees on this point).  Reputational harm in Frost was enough.

· Arguing for D, best case to cite is Cleveland (video poker).  Ct. held that state hadn’t suffered enough of a loss. 

· ARLEN: In Cleveland you get the sense that a few unsavory types got licenses, but there’s no real fraud. In Brumley and Frost, however, floating around in the background is a real fraud that we aren’t even talking about!  We didn’t prove it in Brumley, but we think it’s there.  In Frost it’s govt contractor fraud.  Arlen says in a lot of these cases you have the smell of real fraud, but can’t prove it.   Big prosecut discretion.

· Frost says it extends to private sphere.  Jain disagrees.  

· Rybicki is much broader.  Says you do not have to show harm.  There are only 4 elements: (1) Materiality, (2) Scheme to defraud, (3) mail & wire, (4) where it is reasonably foreseeable that scheme could cause some econ or pecuniary harm to the V that is more than de minimis.  

· But see one line in opinion saying this might not be enough in conflict of interest cases, and maybe there should have to be a showing of harm in those cases.

United States v. Brumley (5th Cir. 1997) (en banc)

F: D was Regional Associate Dir of TX Workers’ Comp Comm & accepted many “loans” from lawyers with business before the TWCC and did not repay them

H: Govt is an entity within the meaning of § 1346; the official must act contrary to the requirements of his job under state law.  Brumley did, & thus failed to prov honest serv’s.

· Brumley implicitly promised that he would provide impartial judgment; Govt DID NOT have to show that he was partial!  Because he broke state law, he’s guilty. State has purchased his judgment & he engaged in behavior that clouded his judgment.  

· The honest services component of the crime is not the outcome of the process, but instead the process itself.  

· The Govt doesn’t even have to show gifts were given with intent to obtain particular outcome, which they would have to show under fed bribery law; thus, fraud gets bribery that even bribery law couldn’t get.

Public vs. Private Sphere:

Compare US v. Frost (6th Cir. 1997) and US v. Jain (8th Cir. 1996):

· Frost: (Degrees at U. Tennessee) Ct. extends §1346 to private sphere (employees who breach fiduciary duty to employer).  H: UTSI has property right in unissued degrees;  Professors had fiduciary duty; Intangible right of honest services is ultimately dependent upon the prop rts of the V; Govt must prove only that D intended to breach his fiduciary duty, and reasonably should have foreseen that breach would create an identifiable economic risk to the victim.

· Jain: (Psych referred his patients to a hospital). Bribes/kickbacks in public sphere violate the essence of the political contract.  But private sphere is different.  When there’s no tang harm to V of the private scheme, hard to saay what intang rts have been infringed.    
· Rybicki: 2nd Cir applies 1346 to private sphere (pers injury lawyers depriving insur co’s))

United States v. Rybicki (2d Cir. 2002) (rehearing en banc).

H: Congress re-criminalized intangible right of honest services that had been protected before McNally, not all intangible rights to honest services.  Where Cong uses terms that have accumulated settled meaning under the common law, the court must infer, unless the statute states otherwise, that Cong means to incorporate the established meaning of those terms.  

· § 1346, when applied to private actors, means a scheme or artifice to use the mails to enable a private entity/person purporting to act in the interests of his or her employer, to secretly act in his or her own/defendant’s interests instead, accompanied by a material misrepresentation or omission. 

Notes:  

· For real fraud it must be shown that if you were caught before the fraud occurred, that you were intending to deprive someone of something/harm them (scienter).  In mail fraud, where honest services is a legit case, it seems like we have to show far less.  

· In mail fraud Cong specifically included intangible harm/honest services, but there is no real guidance as to what fraud means any more!  Particularly when coupled with Carpenter, which makes “property interest” extremely broad.  

· Some limitation on what fraud means would be really helpful!  In mail fraud, and only in mail fraud, fraud itself takes on a whole new meaning.

· Lots of Courts (including 2nd Cir) have made clear that breach of fiduciary duty (in the duty of loyalty sense), can count for mail fraud.  

· Cts. grapple with this, and some try to limit it (like Jain Ct. did), but most other courts have gone the way of Brumley and said you have to show deceit, which gets you a lot of breach of duty cases.  ARLEN: That’s not quite enough to make it a new crime.  Fraud and “honest services” are not a good match.  

· In other expansions of fraud we’ve at least kept harm req & deceit on some level, even in modern cases, and haven’t been satisfied merely with a showing of deceit.  Cts have been careful about separating breach of duty and fraud, because breach is actionable without loss, but fraud hasn’t.  Also statute doesn’t distinguish b/w public & pvt spheres.

RICO
· Racketeer Influenced and Corrupt Organizations Act.  18 USC §§ 1961—68. 
· 1961(a): Viol to invest proceeds of pattern of racketeering activity to establish or operate any enterprise which affect interstate or foreign commerce
· 1962(b): Viol to acquire interest in enterprise via pattern of racketeering or collection of debt
· 1962(c): Viol to conduct the affairs of the enterprise thru a pattern of racketeering 

· 1962(d): Conspiracy provision
· Much of our focus in § 1962(c): it is a violation for “any person employed by or associated with any enterprise . . . to conduct or participate, directly or indirectly, in the conduct of such enterprise’s affairs through a pattern of racketeering activity.”
· RICO defines “person” to include an “entity” and defines “enterprise” to include a corporation.

· Company can be “any person” or “enterprise,” but not both simultaneously.  Can’t be the subject doing the conducting and the one being conducted.  Goldin, Don King Case.

· Turkette: “enterprise” covers illegitimate as well as legit enterprises.
· Reves: “Conduct” requires that D ‘take part in operation or mgmt.

· Northwestern Bell: Pattern means “continuity plus relationship,” not simply two predicate acts. Must show that the predicates are related, and that they amount to or pose a threat of continued criminal activity.”
· QUESTION: Is this true for CRIM AND CIV, and if so why didn’t we do more on it?!  It’s a BIG DEAL!
· Sedima factors: (1) Conduct (2) of an enterprise (3) through a pattern (4) of racketeering activity.

· Predicate Acts of “Racketeering Activity”:  (1) Mail fraud/wire fraud, (2) Bribery, (3) Drugs, (4) Kidnapping, murder, threat thereof, (5) Illegal gambling, (6) Securities fraud (not civil) (can’t use RICO for anything that could be securities fraud).

· RICO federalizes murder if it is done as part of the criminal enterprise; expands fed law.

· STIFF penalties: Separate offense from mail fraud; Forfeiture provisions (quite aggressive); Civil Prong: RICO grants civil rt of action to those who are injured in their business or property through a RICO violation (treble damages) (don’t need crim conviction to proceed with civil RICO).


US v. Turkette (US, 1981) 

H: “Enterprise” covers illegit as well as legit enterprises. Leg history ( Construe RICO broadly.  Must prove (1) exist of an ‘enterprise’ & (2) connected ‘pattern of racketeering activity’: 
· The enterprise is a group of persons associated together for a common purpose of engaging in a course of conduct.  Proved by evidence of an ongoing organization, formal or informal, and ev that the various associates function as a continuing unit.
· The pattern of racketeering activity is, on the other hand, a series of criminal acts as defined by the statute. 18 U.S.C. § 1961(1).  Proved by evidence of the requisite number of acts of racketeering committed by the participants in the enterprise. 
· ARLEN: Cong is using RICO to make ordinary crimes more serious, including (maybe) simple conspiracies & the ordinary crimes are already defined broadly; again must rely on prosecutors.
· ARLEN: Problematic: What if the enterprise is completely consistent with the crime?  That is, the enterprise does not exist before or after the crime itself.  Circuit split!

United States v. DePalma (S.D.N.Y.1978) 

· Pardigmatic RICO case: prevents infiltration of legit biz by ‘organized crime.’

F: Operation and bankruptcy of The Westchester Premiere Theatre; sec fraud & b-ruptcy fraud.

H: Pattern of Racketeering: "Pattern" definition states a minimum but not necessarily an exclusive requirement.  18 U.S.C. § 1961(1)(D) makes bankruptcy racketeering activity.  Pattern is judged w/ respect to enterprise.  RICO Count and the Other Counts are Not Multiplicious: A single criminal conspiracy or a single criminal act can constitute two or more separate offenses, and Cong may choose to punish each offense without offending the double jeopardy clause.  

United States v. Goldin Industries, Inc. (11th Cir. 2000)
F: Father & three sons charged with violations of § 1962(c).  Schemes to cheat & defraud customers.  Each of 3 corps was charged with predicate acts of mail fraud (sending checks).  
Ds argue that each corp is named as a D, and is also included in the named enterprise, so conviction under 1962(c) must be vacated.  Ds point to Discon for support.

H:  The Goldin corporations are distinct persons for the purposes of 18 U.S.C. § 1962(c); each corporation is distinct from the association consisting of the union of all three. 

· But see Discon v. NYNEX (2d Cir. 1996) (phone company kickback scheme) [DISCUSSED in Goldin]: Ct there held that the corps were "acting within the scope of a single corporate structure, guided by a single corporate consciousness," so "it would be inconsistent for a RICO person, acting within the scope of its authority, to be subject to liability simply because it is separately incorporated.
· NOTE: “Distinctness” requirement of § 1962(c) was subsequently interpreted by USSC in Don King Case.  Civil RICO against Don King himself & DKP (treble damages), alleging that corporation was the RICO “enterprise.”  To meet distinctness, P dropped corp suit.  USSC approved: Even though King is Prez & sole shareholder, he’s still distinct enough to be the person, while his company is the enterprise.  Points to policy goal of RICO.
· Law: Employee can be liable (presumably crim & civ) so as to advance the statutory purpose of preventing people from harming others by using the corporate vehicle, but corporation could not be charged unless it was part of some broader and “distinct” enterprise.

Note on Gatekeeper Liability/ “Conduct” Req: 
Reves v. Ernst & Young (US, 1993) 

F: Civil RICO.  Acctnts overvalued important asset during an audit, making client look solvent.  Co-op sold notes, went bust.  Victims sued Young for sec fraud and treble-damages under RICO.  Guilty of fraud, but here Ct affirms SUMMARY J-MENT for Young in RICO claim! 

H: One must participate in the operation or management of the enterprise itself to be subject to liability under RICO; You must “take part in” the conduct of the affairs of the enterprise.  Ct. refers to this as the operation or management test: you must participate directly or indirectly in the operation or management of the enterprise; accountants here were quite passive.

· ARLEN: You must directly or indirectly influence the direction of the firm (she makes it slightly broader, b/c the Ct says that bribery and such things, which influence mgmt, are enough to implicate you).  Here, however, Co-op is headed down its own path, and E&Y in effect doesn’t stop Co-op, and Ct. says that’s not enough.
· You could argue, a la Goldin, the accountants came together with Reves for a broader enterprise
Gerard E. Lynch, RICO: The Crime of Being A Criminal, 87 Colum.L.Rev. 661, 920 (1987):  [T]he principal uses of RICO have been appropriate and valuable, but that its major benefits can be captured by a series of specific amendments to the federal criminal code, obviating the need for a statute that sweeps under one heading, with a single penalty structure, everything from illegal dice games to business fraud to terrorism and murder.  Calls RICO an “all-purpose prosecutorial tool.”  “Prosecutors have seized on the virtually unlimited sweep of the language of RICO to bring a wide variety of different prosecutions in the form of RICO indictments.”  
Note on Forfeiture Penalty: In addition to jail term and fine, RICO provides for the forfeiture of any interest in or benefit derived from violation of 1962.  Excessive?  In Austin v. US (US, 1993) the Ct. held that forfeiture is subject to 8th Amd’s excessive fines clause, but did not provide test to determine “excessiveness.” Remanded for determination. 

· US v. Bajakajian (US, 1998): Forfeiture of $357,144 would be unconstitutional.  D was carrying that much when he left the country and failed to report it (as over $100K):  Touchstone of 8th Amd is concept of proportionality.  “Punitive forfeiture violates the Excessive Fines Clause if it is grossly disproportional to the gravity of a defendant’s offense.”  Lower cts must compare the amt of the forfeiture to the gravity of the offense.  Here crime was solely a reporting offense (minor crime).  Max sentence he could get under sentencing guidelines was 6 months.  Max fine was $5,000.  

· KENNEDY (Diss): Because of probs of individual proof, Cong saw fit to enact a blanket punishment.  Req of willfulness is enough to protect the innocent.  Money launderers everywhere will be thrilled with this result b/c they are now only forfeiting a small %.  
· See also Caplin & Drysdale (USSC holding that forfeiture statute does not give a DCt discretion to exempt atty fees from forfeiture, so those can be forfeited too); US v. Monsanto (USSC: Freezing of assets pretrial in order to preserve their availability for forfeiture was also legit; unlikely that a D atty in a crim case could meet std req’d to keep such prop b/c that’s a high bar (“w/o cause to believe that prop was subject to forfeit).

NOTE ON Civil RICO & Treble-damages
Like other biz crime statutes, RICO provides a private civil remedy in addition to crim penalties.  1964(c): Anyone injured in their “business or property” could sue for three-times their damages, plus reasonable atty fees.  Modeled on Clayton Act (treble-dmgs in antitrust).

· Sedima SPRL v. Imrex (US, 1985): Ct will NOT construe RICO more narrowly in civil than in criminal litigation.  Stressing Congressional intent once again.  

Pattern of Racketeering Activity

FN 14 of Sedima focused on failure to develop a “meaningful concept of ‘pattern.’”  HJ Inc v. Northwestern Bell (US, 1989): Ct. adopted its suggestions from FN 14, holding that pattern means “continuity plus relationship,” not simply two predicate acts: “To prove a pattern of racketeering activity a plaintiff or prosecutor must show that the racketeering predicates are related, and that they amount to or pose a threat of continued criminal activity.”  
· ARLEN: Showing a pattern is complicated.  Can’t have a pattern that hits 91, 92, 93 and 2005.  Last one will be considered too remote.  But if one is in ’98, you may get ‘em all!

· Mixed predicate acts: If there are multiple acts, each in class of predicates, but each different (drug offense, fraud, gambling), can that be a pattern?  NO.  Under Northwestern Bell it’s not enough that these acts be isolated & distinct predicates.  Need “continuity plus relationship.”  Unclear test, but Ct wants flexibility.

· Continuity: Must suggest threat of continuing racketeering activity.  
· Ex: Lots of incidents within a year and you stop (guilty); Anything that suggests that you would likely continue it into the future; bribery/extortion (b/c you have to maintain it to keep it quiet);
See notes for big ML/Nigerian Barges Hypo!  Great exam practice!!

SENTENCING

· Sentencing comm’n was designed to cure excessive discretion (at Tr & probation stages).  Perception that people weren’t getting enough time.  Movement was to eliminate so much discretion, and to raise mandatory minimums.  Then moved to guidelines.

· Sentencing Commission sets range within Cong range, but Cong rage is ENORMOUS. 

· You need predictability b/c that helps D plan an approach, especially as it pertains to plea bargaining.  You want to know your options, esp. if you’re innocent but convictable. 

· Sent Comm is NOT an administrative agency.  “Located” within the judicial branch.

Individual Sentencing

Mistretta v. US (US, 1989)
H: USSC does not violate separation of powers b/c sentencing function is not more appropriately performed by another branch, closely resembles setting procedural rules.  Concerns do not compel Ct to invalidate scheme for resolving excessive disparity in criminal sentencing.

· Scomm created matrix for crimes to set base offense level & then allow for consideration of specific offense character, adjustments for victim/D role in the family, etc., D’s prior history and multiple counts.

· 1 & 2 are about the type of crime.  3 is about type of D.

· Most common charge for BIZ crime: fraud/deceit.  Base offense level for most fraud/deceit: 6.  Once you hit 10+, the judge is supposed to send you to prison.

1. First consider specific offense characteristics.

a. Fraud of $2000 or less, you stay at a 6.

b. If you are fraud of $100,000+, you go up to 16.

c. For fraud of $2-3M, you go up to 19.

i. Determination of the loss is totally up to judge!  Jury decides if there was fraud; judge decides how much.  UNTIL Booker.

ii. Judge can consider other specifics of your crime (i.e., did you plan it) 

2. Adjustments up or down for specifics like victim’s loss/D’s role in family:

a. E.g., Prey on particularly weak or vulnerable V’s?  Total judicial discretion.

b. Accepting responsibility gets you –2; cooperating gets you –1. (Can combine for -3, which can be huge).  

c. Numbers do not require that you plea guilty, but in practice it’s a guarantee that you will get a worse sentence if you don’t plead guilty.  Can’t guarantee you’ll get 3 knocked off if you do plead, but you will get it if you don’t.

i. Works fine if your guilty!  Doesn’t help a wrongly accused D at all!

d. Also consider here anything that looks like obstruction of justice.  

i. Judge can enhance your sentence if he decides by a mere preponderance of the evidence that you perjured yourself!  

3. Multiple Counts
a. Judge may see 1 crime with 5 counts and call it 1 crime or 5 crimes!  

4. Prior History
a. Can include past convictions, or crimes you were not charged with or convicted of!  SCt said okay to consider things you were acquitted for!


Departures: If sentencing is changed by judge in any way, Ds and Govt can appeal (VERY unusual in Crim law).  Std of review was (prior to Booker) de novo, so only had paper rec, and would always just follow guidelines.

· Apprendi: First big successful challenge to mand. guidelines.  If you have a crime with a sentence of 0-20, but enhancement sends it to 40, you have a rt to have the crime you’re convicted of determined by a jury.  Importantly, this system was created by stat.  

U.S. v. Booker (US, 2005)

F: Jury saw ev that D had 92.5 grams of coke.  Statute max = life.  Guideline max: 21 years, 10 mos.  Judge sentenced D to 30 years (based on post-trial factfinding, conclusion that he had a lot more coke than jury thought & obstructed justice).

H: Having judge determine facts to enhance sentences violates 6th Amd.  Judge has discretion to apply whatever sentence (within guidelines/statute) he wants.  He can even do it based on some facts that have no jury, BUT, where the fact the judge considers (that the jury hasn’t) gets D OUT of one matrix & into another, that violates D’s 6th Amd. rt.  Booker was sentenced for different crime than jury convicted him for.  

· Need (a) proof beyond a reasonable doubt (to jury) and (b) option of jury nullification.

· Remedies?

· STEVENS: Make this an as applied challenge, leave the guidelines intact, say that in future cases you need jury to find the facts relevant to determine the crime.  

· ARLEN: Perfectly reasonable, normal, typical response. 

· BREYER: Makes guidelines precatory.  Breyer is concerned about letting judges go down but not up (would create a downward pressure on sentencing).  

· Stevens’ rule would always keep you at bare minimum, and you’ll lose the entire idea of real sentencing.  So, keep them around, just make them precatory (and no longer appealable de novo).  

· New standard for appeal: reasonableness, not de novo.

· TESTING THE REMEDY: If Booker’s case came up now, it could work out worse for him.  Statute at least provided some guideline, but now, if a judge decides there was a lot more cocaine than the jury thought there was, then the judge can sentence Booker however he wants (i.e, 30 years without finding of fact!).  

· Judges can now do whatever they want within BROAD limits of stat!

US v. Dunnigan (supp. p. 144) (US, 1993): Dunnigan says the right to defend yourself does NOT include the right to lie.  

· Hypo: You decide to testify and say you didn’t do it.  Jury convicts.  Judge sentences you worse b/c you “perjured” yourself.  Legitimate?  YES!  In light of Dunnigan.

· Illustrates BIG RISK of testifying, even when you’re innocent.  

· It is CERTAINLY true now, post-Booker, that you can enhance on this basis.  

· It’s still unclear if judge even has to give reasons at all.  If the answer is no, this is all academic and Ds are screwed.  It will depend on how Booker is applied.

Corporate Sentencing

· ARLEN: Judges have NO problem applying the guidelines for corps, b/c there’s no jail, families, etc.  ARLEN: Guidelines will live on in the corp arena.

· History: Prior to 1984, there were no special statutes for criminal fines for corporations.  Corps paid individual sized fines (minimal).  

· Changed in ’84, but corp fines STILL remain relatively low.

· 1991 Study: On avg the fines paid were less than the harm caused.  

· Probation: Can include the right ot have people check your accounts, order compliance program, etc.  Good way to mess with corp, and they HATE it.

· VAST majority of corporate convictions are pled out.  Public corps never go to trial (Arthur Andersen is only exception).

· Under guidelines, criminal fine for a corp falls into a range set by:

· Base Fine x Minimum Multiplier

· Base Fine x Maximum Multiplier

· How is the range calculated?  

· The BASE fine is the greater of:

· Fine Offense Table: See handouts.  It’s all in Chp 8 handout.

· Pecuniary Loss from the offense

· Corporation’s pecuniary gain as a result of offense

· Then you multiply BASE FINE x MULTIPLIER.  

· MULTIPLIER, in turn, is based on culpability score.  

· This is where corp’s culpability comes in, but in ad hoc way.

· Can get credit for installing a compliance program.  

· Reduced sentence if you can show that offense occurred despite an effective compliance program that encouraged compliance with the law.  Requires both due diligence and a culture of compliance.

· Guidelines try to get at equitable fines (roughly) by ratcheting up fines for size of a company.  It does NOT take account of company’s wealth b/c that’s too hard.

Calculating the Multiplier

· Aggravate if individual within “high-level personnel of the org (or a unit of the org) participated in, condoned, or was willfully ignorant of the offense, or if tolerance of the offense by subst authority personnel was pervasive throughout the org/unit.

· ARLEN: SO, if you have senior officers in the firm (or a unit) and even one of them participates in organizing crime (as set out above), or, alternatively, if the senior guys didn’t know about it, but a group of people down the ladder knew (i.e., group complicity in the crime), any of these get you aggravation.  

· Adjust for SIZE: Organization/unit has: 5,000 employees(5 points; 1,000 employees(4 points; and so on.

· Other reasons to aggravate: Prior history of the offense (1 or 2 points), Violation of an order (2 or 1 point); Obstruction of justice (3 points).
· Mitigate if:  The firm had an effective compliance program (3 points); The firm reported the wrong, cooperated, etc. (5 points) (Additive for total of 8).

· Compliance programs:  Must show that offense occurred despite your efforts.  

· Sarbanes-Oxley stepped it up a lot: Now you really must have someone in charge of compliance who’s responsible for it, rather than just saying the Board will do it.  

· Also,the org must have a reporting system allowing employees to report potential wrongdoing anonymously or confidentially and without fear of retaliation.   

· No credit for compliance if you don’t report, and must be within a “reasonable” time.

· REMEMBER, these fines are PER COUNT! 

· Sample Fine slide: Guidelines try to make it very expensive to circle the wagons, at a cost of more than $3M per count.  “Cooperation” is no small task: Turn over everything you’ve got, even things normally covered by A/C privilege, and definitely anything that implicates higher-ups.

· Designed to create instant conflict of interest; bosses get own attys & cooperate.

· We are just looking at fines, but there will often be restitution req too.  Guidelines PUSH you to make civil amends too.

· Can’t mitigate down to zero. 

· Corporate Ds must consider federalism.  Multiple prosecutors.  Usually you can get state pros to play ball, unless you really screwed a whole town or media is watching. 

Who is Convicted?

· Vast majority of convictions (97%) are closely held firms.

· Prosecutors more likely to prosecute individually held firms to the end b/c it’s closer to punishing responsible party.

· Crim fines are WAY up across the board, but are still nothing compared to restit, etc.

· ARLEN Study: What boosted fines--the G-lines, or that they were mandatory? 

· Findings reveal that both fines and total sanctions go up after adoption even in cases where there were NOT mandatory.  

· SO, now that the guidelines are NOT mandatory, that corporate Ds should still expect the same basic sentences.  

· They could hope for reduction in fines, but will then get more in remediation & restitution, etc.  Public isn’t upset about corp fines!

· Guidelines were also designed to increase the use of corporate probation.  Judge should order it if necessary to ensure pmt of restit or completion of community service.

· Probation may require that you do your own adverse publicity, or follow court-ordered compliance program.  Caremark shows that corps HATE that.
CRIMINAL PROCEDURE

· This is ONLY asking if you can get them, not if you can use ‘em against individuals.  MUST return to that in later cases.  Using them against the INDIV is DIFFERENT than just getting them as they pertain to organization.
4th & 5th Amd Privilege

Hale v. Henkel (US, 1906)

· Classic biz crim pro case, even though it’s 100 years old.

F: Subpoena duces tecum ordered Hale to appear before GH to testify & bring docs.  

H: There are three separate claims:

· Impossibility:

· Can ask them to modify the request to give more time/specificity, but can’t refuse to comply.

· 4th Amendment Claim (search & seizure)

· There IS a 4th Amd. priv for corps that CAN be asserted by officers in rep capacity.  Mere fact that you join a group shouldn’t mean you’ve lost your rt to freedom from unreasonable seizure.  4th Amd focuses on the property itself.

· Subpoena as “search and seizure”: Ct says it’s basically the same as police breaking down your door.  It is a search and seizure.  Ct says it’ll place restrictions on it to be sure that it’s not unreasonable.  What does this mean?

· Unreasonable: Does NOT mean “incriminating.”  It means that it doesn’t give you notice (asks for things unrelated to the matter, etc.).
· 5th Amendment Claim (self-incrimination)

· Ignores ? of existence of rt.  Says no one can assert it for corp.  

Note: Hale now applies to partnerships (Bellis) & unincorp’d unions (White).  Very suspect b/c Pships are not creations of the state.  Still, most will be deemed “entities” for 5th Amd purpose.

· ARLEN: Once you realize that the testimony/records will implicate individuals as well, then this logic has big holes, and we face the same MAJOR concerns that animated the 5th Amendment originally.  

· Clear desire here to keep the 5th Amd priv as narrow as possible. (SCt narrows it further in later cases so it applies to nothing more than oral testimony, by people who are not members of groups, against themselves).

US v. White (US, 1944)  

F: Subpoena for testimony involving an unincorporated labor union.

H: The constitutional priv against self-incrimination is a purely personal one.  Announced test for separate entities (not overruled but not used by SCt anymore): Look to whether the organization has a character so different from its members (unique collective identity) that it doesn’t merely represent its members.  Here Ct. says that’s easily YES (Union goals are different from individual member goals, Union owns own property, etc.).

· ARLEN: KNOW THIS.  The court moves on in Bellis, but this remains an important & relevant issue.

Bellis v. US (US, 1974)

F: Subpoena on a three-person Pship (!) for tax records.  Claim was that the Pship didn’t pay taxes, which really implicates partners personally b/c of pass-thru taxation.

H: Partner CANNOT invoke 5th Amd privilege!  Ct. does NOT apply White’s search for distinct group sense.  Amends test and says Pr in this case under subpoena is acting in a representative capacity for the Pship, and he does NOT get to assert the right.

· There’s NO diff. b/w what incriminates Pship and what incriminates HIM, but Ct STILL acts like they are distinct entities.

· Distinguishing White: Ct. says there are cases where line b/w personal and group is tough to find, and we need clarity, but then does NOT give a test!  Basically says it’ll look for whether the organization has an identity separate from the individuals.  Formal incorporation guarantees it, but is not the only circ that does.  

· Factors: Collective possession of property (i.e., bank accounts, other property, etc.), do things in biz that aren’t purely personal (i.e., fid duties on use of prop).  

· ARLEN: White was looking for an entity w/ diff objectives, goals inconsist w/ those of the member, etc.  Bellis is much quicker to draw line b/w indiv and org.  Ex: Two families jointly run restaurant.  Under White you can’t get them (b/c they have same goals in organizational and personal lives), but under Bellis yes.

· One FN gives example of possible exception: mom & pop shop where they run a store out of their home where personal & company stuff is all mushed together.  RARE!

Attorney-Client & Work Product Privileges

· Lawyer (or expert employed BY that lawyer to provide legal services) must be YOUR lawyer.  If you hire an accountant, it doesn’t count.  If your lawyer does, it counts.

· Applies only to provision of professional legal services (no longer just litigation)

· Privilege applies to the client only!!  If you are employed by ACME, Ltd., your privilege belongs to ACME, not the officers themselves.  

· Hornbook def of atty-client privilege:  1) A communication 2) from the client to the lawyer or vice versa 3) w/o presence of others 4) for the purpose of seeking legal advice.

· Work-Product Privilege: Some is conditionally available (if exceedingly diff for the other side to obtain on its own); some is unavailable at all times (mental impressions)

· Lawyers do NOT get to say that materials are privileged.  The priv belongs to the client.  Client can turn that stuff over whenever he/she wants.  If client cooperates, and you were not behaving yourself, you’re in trouble.  It’s NOT your privilege.

Upjohn Co. v United States (US 1981)

F: Atty sent letter with attached questionnaire to all foreign general and area managers to obtain detailed info concerning such payments.  IRS issued a summons demanding them.
H: Privilege protects the giving of advice from lawyers, and giving of info to lawyers.  In corps, many people may give atty info, or act on atty advice, or both.  Priv applies to anyone in the corp. who meets the basic criteria of atty-client privilege.  Doesn’t limit discovery of the underlying facts; it only limits communications about those facts.  Parties can still be compelled to state what they know, but not what they said to attys. 
· Factors for future cases: 

· Firm is sending out a lawyer (or his rep) to speak w/ its employees.

· Employees are told to speak to him as a lawyer representing the firm.

· They are told to keep it confidential. (this is key)

· It concerns their professional capacities, not their private lives.

· Unlikely this would ever extend to former employees (so don’t fire ‘em!).

SUMMARY: Priv is designed to protect giving of professional advice and info given to lawyer to help him form good advice.  Atty-client privilege extends to any employee of a corp. who meets the 4 criteria of atty-client privilege.  Anyone in a corporation who gives the atty. information that he uses to formulate legal advice is included in the privilege.  His memoranda are work-product, but the questionnaires are atty-client.
· Ct. seems to say corp form is diff b/c it consists of several parts, so lawyer can’t find out what’s going on if diff parts can’t provide info free from govt or civil suits.  You have to protect the exchange of information or else corporate D won’t be able to talk.  So priv goes further than you might expect, b/c it has to extend to low-level people.

· ARLEN: There’s an argument that these guys shouldn’t get atty-client privilege at all, because corporations don’t get 5th Amd. Priv.  Ct. basically ignores that.

· ARLEN: Be very careful about docs!  A/C privilege only applies to consultations with a lawyer seeking advice.  It thus applies to oral communications, and some of what would be written by a lawyer, but not everything.  Most corp docs, no matter how sensitive, are not covered by A/C privilege.  A/C priv is VERY narrow, and is nearly absolute!  Won’t extend to lawyer investigations, lawyer audits, etc.  

· Work Product is more broad, but is not absolute.  Resist tendency to say “this is sensitive” and there would be lawsuit.  OFTEN lawyers making such memos won’t really be acting as lawyers in legal capacity, but as officers of the corporation!

· ARLEN: This raises some questions about whether the govt (or a P) can go have conversations with company employees without the company’s lawyer present.  He’d much rather do so, but he may not be able to.


ARLEN on WP Doctrine:

· WP Doctrine provides for qualified immunity for materials prepared in anticipation of litigation (by an atty or representative of party).  

· Materials must have been prepared in anticipation of litigation; can’t just be material to litigation (but, for example, prepared long ago).  

· Qualified priv: Can be overcome by showing of subst. need & undue hardship.  

· Limitation: A particular type of WP (mental impressions of attys) requires a much stronger showing.  Arlen’s never heard of a case req’ing turning over of mental impressions; can’t imagine what that showing would look like, but ct also hasn’t said it’s never attainable.  

· She is focused largely on attys writing down notes on oral conversations, and says that any notes are mental impressions, but it’s unclear if there were some written memo by an atty regarding certain uncontroverted facts, whether the company could hand over redacted forms that would not share mental impressions, only underlying facts.

Hypo: Prez asserts a privilege.  You are counsel in the office of legal counsel.  

· Arlen: He’s not getting advice in his role as the president.  He’s getting advice about something he did before he was prez, so it’s personal.  Therefore, consulting office of legal counsel is a bad move because OLC doesn’t work for Bill Clinton.  OLC works for the office of the president, so the privilege doesn’t work there.  This idea carries over to CEOs.  

· Book also has hypo about a firm manufacturing drugs, which hires scientists to investigate process every now and then.  Gjury is convened to see what company knew and when.  Subpoena all audits of scientists who do periodic checks.  Company attempts to assert a privilege.  Is this WP or Atty-client?  This isn’t a lawyer, just an outside scientist.  Doesn’t seem like either one if it’s not a lawyer.  BUT, this MAY implicate self-evaluative privilege:
Note on Self-evaluative privilege

· FRE 501: Privileges are product of CL, which in effect gives courts power to create and change it.  This one was designed to foster peer review in medicine.    

· Many cts don’t recognize it.  Recognized most strongly in private civil litigation (In re GJ Proc, supp p. 228).  Mostly trying to protect from fishing suits brought by Ps frivolously.  WON’T be invoked to prevent GJ from seeing the info!  Confidential anyway!

· There was a push in the 90’s to expand this in the environmental area.  Some legislatures adopted self-audit privileges for environment.  Cts worry, though, that companies could use it to hide ev of wrongdoing.  Those that recognize it require:

· Info you want protected must have been obtained as a result of a critical self-evaluation undertaken by party (that is, a real audit)

· Pub must have a strong interest in preserving your ability to do this audit

· Info must be of the type whose flow would be curtailed if discovery were allowed

Losing the Privilege

1. Fraud Exception

· If you are consulting atty not to decide whether what you did was legal, but for purposes of learning how to perpetrate a fraud without getting caught, you cannot get a lawyer to help you commit a crime.  (In re Grand Jury (FMC Corp)).  Applies to both A/C and WP!

· If you are using it for that purpose, then the conversation is NOT privileged.  Neither lawyer nor client are entitled to it.  Irrelevant whether lawyer knows that client plans to use info to break law.  Elements of fraud exception:

1. Prima facie evidence of a crime/fraud

2. Relationship between protected material & prima facie violation

i. Usually temporal (conversation occurs before crime, not after it). 

ii. Usually if you get both elements, ct will review materials in camera.  

· Formula has been criticized b/c there’s no intent req!  Seems to be SL offense if you get advice about crime and then later commit crime. 

· Hypo: Lawyer gave client advice on avoiding sec fraud.  What options does L have if called to testify?  CAN’T assert privilege (as lawyer); can still take the 5th Amd.  Probably not with written docs, but yes with spoken.  

2. Waiving the Privilege

· Intentional Waiver: Can new mgmt waive privilege of the firm when that will surely screw old mgmt (who clearly thought they were protected when they were making the statements/consultations in their positions)?

· Normally it’s management at the time of waiver that has power to waive.  Board can also waive, and various powers w/i firm can probably waive.  

· In B-ruptcy it’s the trustee that decides (Weintraub).

· Accidental/Inadvertent Waiver: You can assert A/C privilege, but it’s both a sword and a shield.  You cannot bring in conversations with your atty at all.  There is no limited waiver; if you open door to convers with atty about that subject matter, they are all in.  

CFTC v. Weintraub (US, 1985)

F: Fraud investigation by CFTC into CDBC.  Biz in Chp 7.  McGee remains on Bd during turnover. Knotts is in charge of winding up.  Knotts waives privilege; McGee says Bd makes that decision.  

H: Purpose of Chp 7 & policy suggest that trustee is in charge of waiver.  McGee has conf. of int.

· Normally management has power to waive.  Board of directors could also waive, and various powers within the firm could also probably waive.  

· If there is change, whoever is in charge at the time of the decision to waive is the one who has the power to waive it.  New mgmt has power to decide.  

· Some officers can waive the privilege.  Turns on whether or not firm vests authority over these legal decisions in X officer (a matter of internal corp govern).  Without formal resolution, Ct will ask whose job appears to have authority to waive.  Usually incl. general counsel, except in strange cases where he has no authority to make decisions.

· ARLEN: Inconsistent with Upjohn because looks only to mgmt?  No.  Look diff places when we have diff purposes.  This is the nature of a corporate entity.    

· State law? Doesn’t violate state law to sell out shareholders in B-ruptcy. -Credit Lyonn
· New person can come in and waive.

Hypo: CEO went to counsel for opinion; doesn’t want to turn himself in.  Talked about his behavior in mixed capacity.  If he talks to inside counsel, he’s got NO priv.  If he goes to outside counsel, he might have privilege.  If he was representing corp in this consultation, then corp can waive and screw him.  How do we decide?  Who did lawyer bill?!

Implied/Accidental Waiver

· There is NO limited waiver.  If you talk about it, it’s open season on that subject.  Bilzerian: Once you assert that you’ve had conversations with lawyer about subject matter of prosecution, the prosecutor will ask for the conversations and call the lawyer.
· You aren’t told if you’re subject of investigation, so officer testifies in two capacities.

· If officer talks about something, govt/plain will say he also waived as to the whole firm.  
· Policy tension:  Disturbing to say that firm can assert priv but it might be waived by any officer who might have a conflict of interest (he’s alone in GJ room!).  BUT, courts fear bright line allowing comp to assert priv, b/c that would effectively allow limited waiver.    
· If it’s deemed inadvertent, and a slip, then priv won’t be deemed waived (In re GJ), but if it’s not (Velsicol), then it’ll be considered waived.
· More complicated in CIVIL cases: Govt can promise to keep material secret to protect companies from civil suits (Columbia Health Care).

· Selective versus limited waiver:

· Selective: Waive to the govt but not someone else; Limited: Discuss a part, but not the rest.  All courts deny limited waiver.  SOME allow selective waiver.
ARLEN: Ct looks to see if W is testifying in individual or professional capacity (check subpoena).  You want the Bd to put in writing that you are VERY serious about asserting privilege, and that NO ONE can waive it on their own.  Then educate people on what it means to waive the privilege.  They should never say “I was talking to my lawyer and…” or otherwise reference a conversation with counsel, b/c there’s a risk that ct will take that to be a waiver of privilege.  

In re Grand Jury Proceedings (“John Doe Corp.”/firearms sales; supp. p. 234) (2nd Cir. 2000)

F: John Doe (Founder, CEO & controlling Holder!) makes classic mistake: refers to priv but then starts referring to conversations with his lawyer.  Govt says he’s waived as to himself and as to firm.  Firm had formally asserted priv.  Govt says he talked AND has auth to waive for the firm. 

H: Balancing test (as in Velsicol (chemical) case).  Inquiry should be guided by fairness principles.  This Ct distinguishes Velsicol.  Here W was subpoenaed individ, while Doe is large pub company.  Ct does consider that W and Doe share many of the same interests, but that’s not dispositive here.  Doe had no legal training & didn’t participate in corp. defense prep.  

· But see Velsicol: W was a lawyer so 7th Cir. was more strict & found waiver.  Firm never formally asserted waiver.

· Same law firm represented lawyer and company.  If there’s some conflict of interest we want some indication from Bd agreeing to representation, or cts are likely to assume employee was speaking in corporate role (& comp can waive).

· Gen counsel of firm should always advise employees to get own atty! (Arnolds)

· 2nd Cir DOES worry that Doe might waive for corp to screw them & save himself.

In re Columbia/HCA Health Care (6th Cir. 2002)

F: HCA caught defrauding Medicaid & Medicare.  Did an internal audit, negotiated w/ govt & agreed to turn over audit materials in order to allow the govt to prosecute the indivs.  Got lesser fine & formal written confidentiality agreement. Pvt Ps say they’ve waived A/C priv! 

H: Some cts have allowed this type of selective waiver, but this court rejects it.  Govt shouldn’t have made this agreement b/c it’s unseemly.  DoJ & SEC LOVE this tool, but ct says you cannot slice the privilege.  Presumption in law is always against privilege.  NOT going to allow strategic disclosure to adverse parties.  Ct says companies will disclose anyway (no chilling effect) [DISS disagrees, says this means no one will get prosecuted, indivs or comps.]

· Some circuits permit selective waiver where there is a formal agreement and where there is no duty to turn over the materials otherwise.

· Other courts feel that threat of crim liab is huge stick & corps will do almost anything to avoid it.  You can promise them no crim liab & that’ll be enough, & pvt suits will be more accurate & better for victims.

· Turns on magnitude of civil versus criminal, and whether corps can survive crim.

· ARLEN: For most financial frauds, this might be the correct holding.  Reputation is important, so corporations will do a lot to avoid criminal liability.  Criminal liability is fatal to the corporation.  Selective waiver doctrine seems right.  

· BUT, there are situations where crim liab is not big deterrent (e.g., environmental crimes), and civil penalties may dwarf crim penalties. 

Note on Selective Waiver: You’re more likely to have cooperation in publicly-held firms, which means mostly fraud, so govt is in good bargaining position.  Chilling effect will be felt in narrow subset: publicly firm that does something like enviro or antitrust.

Selective waiver and Work Product: 

In re Kidder Peabody (SDNY 1996): KP discovered that one of its traders had swindled it out of a lot of $, meaning KP overstated its earnings.  Hired DPW to: (1) to defend in litigation, and (2) to investigate.  Lynch, head of DPW team, was going to write a report based on many interviews.  Some came within Upjohn (employees), some did not (customers).  At best, they were Work Product, but report looks like press release for PR purposes!  KP disclosed the report, but wants to assert privilege as to the rest of the interview notes.

H: Can’t have limited waiver.  Cites fairness doctrine from In re von Bulow: You can’t game a judicial proceeding by disclosing a tiny piece and keeping it secret.  BUT public disclosure when there’s no judicial proceeding in the background doesn’t waive the privilege.  Here release to public was okay, but release to SEC and in arbitration was done to influence litigation!  Once you’ve used the material to influence a judicial proceeding, you’ve waived, and there’s no limited waiver, so you must turn over the interviews.


Severability and Joint Defense Agreements

· Joint defense agreement: Several Ds (often Corp & officers) who agree to have one lawyer.  All conversations are privg’d; each D can assert priv as to others’ conversations.

· They have to be allowed to talk in the same room without waiving.  

· Our case is Newparent, but it’s important to remember that that is not REALLY a JDA case!  Colors the entire opinon.  Ds claim to have formed agreement long ago to cover whatever situation comes up, but that’s not what a JDA is.  Has to be issue-specific and done in anticipation of particular litigation.  PROPER JDA does extend A/C & WP privs.  

· In re Grand Jury Proceedings: Newparent, Inc. (1st Cir. 2001) Newparent knows there is a GJ proc; gets subpoena for recs of SUB & agrees to comply.  Officers asserted priv as to the recs, which is normally impossible, but these off’s were former Holders of SUB.  Says in-house lawyer was also their lawyer, but there’s no written doc or ev of pmt.    Cts allow JDA if counsel is jointly representing them all in litigation, but ONLY in connection with litigation.  

· JDA DOES NOT extend to company’s materials if company chooses to waive!  Other Ds have no priv as to corp materials, even if there are indiv matters wrapped up.  Company can waive what it wants as to company matters.

NOTE: ARLEN came into class on 4/21 and said the following.  WHAT DOES IT MEAN!?!?

Selective waiver: Someone who turns over protected materials to prosecution/SEC subject to a confidentiality agreement where pros/SEC agrees not to use it to prosecute anyone.  It’s a problem because disclosure to an adverse party (which pros/SEC are) waives the privilege.  Courts have basically held that the SEC can’t give some people the privilege and not others—the SEC (or pros, I assume) can’t grant a waiver.

· DCt in 9th Cir did allow it, on policy grounds (helping SEC get needed info).  MOST courts reject that idea altogether.
If an officer were pushed into an inadvertent disclosure, what would court say as to corporation?  Gillers: That wouldn’t likely waive for the corporation.  

THE GRAND JURY

· Grand jury gives prosecutors enormous power.  

· Hypo: D’s been subpoenaed but doesn’t know what it’s about.  He has a few things he doesn’t want GJ to know about, but doesn’t want to invoke the 5th Amd b/c he’ll look bad.  If they stick to certain areas, it’ll be fine, but if they get into others, he’ll be in bad shape, and will have to invoke the 5th or risk self-incrimination.  Also, they’ve asked for a mess of documents.  He asks you if he can challenge the subpoena as overbroad.  

· Under Hale he can’t challenge disclosure because he doesn’t know what the inquiry is relevant to.  GJ serves investigatory function, so can’t expect GJ to know what crimes it’s investigating or stop it from stumbling on other things.  That’s its job.  Thus, GJ is given extremely broad powers to proceed in secret without telling anyone what’s going on.  Also doesn’t need probable cause.

· Blair demonstrates power the Ct gives GJ.  It’s old case, but Ct. still relies on it.  

Blair v. US (US, 1919)

F: GJ is in NY; investigating campaign finance issues in MI.  Ps want to challenge GJ as unconst.

H: Rejected.  Parties here are Ws, and are not charged, so they lack standing to challenge GJ.  

· Ws must travel to NY to testify!  That’s something at stake, plus risk of exposing selves. 

· Result: You cannot challenge, at the GJ stage, whether the GJ is valid or not.  Must challenge it after trial.  Hale doesn’t req GJ to say what stats are involved (what laws were broken), so you can’t challenge under a statute until afterwards.

US v. R Enterprises (US, 1991)

F: Three mag companies (one owner) asked to turn over docs, but only one is under invest.

H: All 3 must hand over info. Could reasonably produce info b/c of shared ownership.  GJ does NOT need probable cause to get going, nor to believe the warrant/subpoena for docs will produce anything.  Also doesn’t have to consider whether evid will be admissible.  Can subpoena hearsay, results of invalid searches/confessions, etc.  

· Limit on the GJ?  There IS a standard: “arbitrary fishing expedition,” and can’t use it just to harass or for malicious purposes.  LOW BAR.  Short of something truly abusive, Ct. isn’t going to step in and stop a GJ. 

· FRCrimP 17(c): Ct. has some ability to limit GJ power here: can quash or modify subpoena if compliance would be unreasonable or oppressive.  
· Reasonableness for GJ subpoena: Can challenge only if subpoena is overly vague or excessively burdensome.  
· Relevancy?  Can challenge, but standard is VERY low: No reasonable possibility that request will produce information relevant to the subject matter of the GJ’s investigation.  Doesn’t req info relevant to part crime or trial, just an investigation.  Anything that leads to further investigation is valid.    

· ARLEN: IMPORTANT: Hale std for reasonableness in search & seizure is DIFF than GJ context.  GJ has ENORMOUS discretion (as does prosecutor, who brings evid).

US v. Williams (US, 1992)

· Brady requires Pros to give D atty exculpatory ev if D atty asks.  Pros serves justice.  

F: D says Pros must bring exculp evidence before GJ too!  

H: GJ is an institution separate from the courts, so courts do not preside over GJ.  Disclosure rule imposed by 10th Circuit exceeded authority of the courts!  

· DISSENTERS: This is an area where the court has authority to supervise.  

· ARLEN: The rule of Williams stands today and will for foreseeable future.

SUBPOENAS & SUMMONSES

· Warrants have many procedural hurdles.  Subpoenas & summonses have way fewer b/c they are less physically invasive.  We want to know when you can challenge them.

· Subpoena duces tecum means “please come in and bring your docs” but it’s not compulsion in the traditional sense.  You can go to jail for contempt for noncompliance.

· 1st line of cases: 4th Amd.  Stemming from idea that these are like warrants/searches & seizures (Okla Press, Morton Salt, Gimble).

· Morton Salt is the basis for 4th Amd challenge (along with bad faith affirmative defense), but both are VERY unlikely to succeed. 

· 2nd line of cases: 5th Amd. (Fisher & progeny).

Oklahoma Press v. Walling (US, 1946)

· Administrative agency asking for documents!  Corp Defendant though, so ct not worried.

F: FTC investig of newspapers for viola of FLSA.  Subpoenas sought production of specified recs.  

H: Subpoenas are like GJ requests, not like warrants.  Agencies are like G. Juries.  4th Amd thus only requires that requests be reasonable (not too burdensome, costly, etc.).  Materials must be relevant & request must be authorized by Congress (in statute).  Must balance public & private interests, but pvt interest is not in privacy, just money & time.  Very low bar.  

· Ct. looked at nature of investigation rather than nature of agency.  

· “Relevance” is judged with respect to broad inquiry.  No prob. cause is required.  As with GJ, we may not know with specificity what the docs are relevant to.  “Excessively overbroad” is a high bar.  See also Morton Salt!

· US v. Morton Salt (US, 1950): Admin subpoenas for corp records are okay if: (1) Within the auth of the agency, (2) Not too indefinite (Aff defense to say issued in bad faith), and (3) Subpoenaed info is ‘reasonably relevant’ to the investigation.  NO probable cause req included there!  Only limit is 3 and it’s weak.

· US v. Powell (US, 1964) IRS issued subs for corp financial recs & refused to offer prob cause of a violation.  H: No Prob Cause needed: Commissioner must show that investigation will be: (1) Conducted pursuant to legitimate purpose, (2) Relevant to that purpose, (3) Info isn’t already in agency’s possession, (4) Admin steps req’d have been followed.  [He was required to keep these docs, so it’s ok]

· ARLEN: Hale was GJ case!  This is an agency!  Hale stressed many protections afforded by the GJ (secrecy, etc.), but here incorporates law of GJ w/o protections! Differences:

1. GJ represents citizens; agency represents itself (w/ power to try & prosecute).

2. GJ is made up of many people as check on pros; agency may have 1 guy decide. 

3. Veil of secrecy over GJ but not over agency.

4. Agency has more narrow JD than a prosecutor or GJ.

Gimble v. FDIC (2nd Cir 1996)(Supp. 303)

F: Following many bank failures, FDIC wanted bank dir’s personal financial info.  He challenged b/c it’s not corporate docs.  Unlike Powell he was NOT req’d to keep these docs!  

H: He should expect his financial recs are not private b/c of his line of work!  Family docs can be kept private, but not financial docs.  People who work in heavily regulated industries must know they have less privacy in matters touching on their jobs.  Necessary for agency to work.

· 2nd Cir has held that there are more limitations if the person is not employed in this regulated industry.  Then you must show need, not just relevance.

· Note on Outsiders: If you send stuff to a friend & it’s later subpoenaed, he can argue 4th Amd but he has no incentive to b/c it’s your stuff.  He will probably just turn it over, and you do NOT have to be notified.

5th Amd in the Agency Setting
· 5th Amd protects you against compelled testimonial self-incrimination (Fisher).  Ct. has narrowed BOTH “compelled” and “testimonial.”  (see Doe I & II).

· Compelled: Doe I (p. 607): “Where the preparation of business records is voluntary, no compulsion is present.”  Compelling someone to turn over docs they made voluntarily is not compulsion for 5th Amd purposes.

· Fisher says same for pre-existing docs you had to keep.

· Testimonial: Doe II (p. 617) Act of turning over docs could be testimonial communication (if it essentially testifies to existence, possession, or authentication).  But facts make clear this is rare/easily avoided (release for acct data for hypothetical bank accounts in Caymans).

· NOT testimonial if it does not explicitly or implicitly relate a factual assertion or disclose information.  Held that neither the bank form nor its execution communicated any factual assertions, implicit or explicit, or conveyed any info to the Govt.  

· While govt can’t use D to authenticate docs, there will often be other people available for that (In Fisher, e.g., could use the acct).

· Authenticity: Govt can just get experts to authenticate a lot.  Handwriting and blood samples are not testimonial.  

· BUT SEE Hubbell, which puts pressure on Doe II’s lax std.
· Immunity: Pursuant to 18 USC § 6002—03.  Doe I: You can’t just write the subpoena and ask for docs and then promise some sort of immunity.  You actually must formally file, via proper procedures, for immunity for you on that aspect.  Gotta go by the book!

· Only grants “use immunity” (i.e., can’t use it) for the act of production (to authenticate or something else), but not for the content.  If govt can authenticate them in another way, they’re in.  

· Govt can always get ‘em from you and go after someone else w/ them.

· Hubbell precludes fishing expeditions.

Fisher v. US (US, 1976)

F: D gave his tax returns to his lawyer & they’re sub’d.  Is there a 5th Amd privilege here?  

H: Pre-existing docs that govt could have gotten from client when he had ‘em can also be gotten from atty by similar process following transfer by client in order to obtain more informed legal advice.  D must show he had 5th Amd priv. in the docs, and then can assert A-C priv. to shield them.  

· Only works if the person you gave them to is your LAWYER, in context of A/C priv. 

· ARLEN: A/C privilege applies only to docs made in the context of the privilege.  Docs do not become privileged just b/c you give them to a lawyer, but also can’t become less privileged.
· Opened up “act of production” logic explored in Doe I, Doe II and Braswell.
· SCALIA & THOMAS: They think Fisher might be wrong, and the 5th Amd should be more broad: Should save you from providing evidence against yourself, not just testimony.  The 5th Amd is about incriminating yourself, more broadly.  

Braswell v. US (US, 1988)

F: GH issued subpoena to sole shareholder of corp to produce corp books and recs.  Braswell asserted 5th as to act of production (can’t do it as to content b/c they’re corp).

H: If business was sole proprietorship, Doe I would give D opportunity to show that act of production entails self-incrimination.  BUT this is a corporation, and that’s different.  Corporate custodians may not resist a subpoena for corp records on 5th Amd grounds.

· The act of production is that of the corporation, not of the individual!  

· Govt can even use corp’s act of production against the individual!
· Former Employees: They are not corp custodians, so it can’t be said that corp produced the recs. They can only act in personal capacity (In re Three Grand Jury Subpoenas Duces Tecum).

US v. Hubbell (US, 2000)

· Starr is the prosecutor; Whitewater deal.

F: Hubbell agreed to turn everything over for immunity.  Starr found other stuff.  Prosecutor granted formal immunity for content so Hubbell produced the docs.  Starr learned of tax fraud from docs, and indicted Hubbell for that.  Starr is NOT introducing the docs; uses other evidence.

H: “Worst kind of fishing expedition.”  Scope of immunity pursuant to § 6002 is designed to put D in same position as if he had asserted 5th Amd.  The 5th Amd is broader than any technical limitation to docs that themselves are incriminating.  The 5th also protects against compelled production of docs that lead to other findings of criminal activity, so immunity here, which runs with the 5th Amd, covers this.  

· Distinguishing Fisher: There the production of docs in no way improved govt’s ability to (a) know they exist, (b) authenticate them or (c) know who possesses them.  Govt learned of the docs from another source (acct).  HERE, govt only knows about the existence because of the D, who told them when he thought he had immunity.

· Ct. further rejects arg that you can expect him to keep these recs.  Idea of a “businessman” keeping “business records” is too vague and unreliable.  He’s not required to keep the docs.  Lots of businessmen might not have them.  That he probably has these docs doesn’t mean he isn’t telling us something by revealing that he has them.  

· Everything that flows from him saying these things exist is immunized as to him.  Even if you aren’t going to bring ‘em into trial, can’t use anything else you get. 
· Note: Doe II has to be more troubling in light of Hubbell because Hubbell shows respect for evidence that leads to evidence of criminality, while Doe II basically says if what he turns over leads to evidence of criminality then that’s admissible.  Can distinguish Doe II, but there was more testimony involved there than the ct was willing to acknowledge.

· If you are the only verification of the existence of docs, you are in good shape, but if there is independent verification of the existence, possession & authenticity, you have got no chance.  Govt will have to show with particularity that it got the docs without you.

5th Amd in Civil Cases
· There IS NO 5th Amd in a purely civil context.  If there’s no risk at all that you will be charged criminally, you simply have no reason to claim it.

· In theory in crim case court/jury isn’t supposed to count it against you if you claim the 5th, but they do anyway.  In civil cases, you are allowed to infer something adverse from failure to testify!  Cts don’t create formal presumption, but a jury is allowed to infer. 

· If you assert the 5th, you can’t introduce exculpatory ev either.  It’s all gotta stay out.  

Pillsbury v. Convoy (US, 1983)

F: W gave immunized testimony in a criminal case.  Asserted the 5th & got use immunity.  Now civil plaintiffs want to try him.  Still powerful (in antitrust, esp.) because you can get massive damages.  Can Ps take his immunized testimony & questions based on it to introduce it?   

H: This encroaches too much on 5th Amd. b/c we can’t rule out that there are no other convictions facing him.  It’s not 100% clear that use immunity from this testimony protects him if P’s lawyer (or his own) starts asking about other stuff.  He can assert 5th unless there’s an absolute bar (double jeopardy, statute or total immunity).  Here there’s residual risk of future crim prosecution.

· Must introduce this way to avoid cross-exam probs of just introducing transcript.

· Ct. can’t just say “testimony in civil case can’t be used against you” b/c Ct has no power to immunize a witness.  That’s exec decision.

· Ct can’t effectively seal testimony either: GJ can surely get at it, and unclear that civ ct can seal from crim ct purview.  

· If DCt can’t use protective order with any success, then you should still be able to assert your 5th Amd privilege (see In re Grand Jury Subpoena (raising and resolving this very issue)).   

Note on prosecutors & use immunity: Prosecutors are VERY reluctant to grant use immunity because if they already have a lot of the evidence (or can get it elsewhere), they risk losing it if a later judge says they are using it from trial.  Often they’ll seal what they’ve got so they can show it to court and say ‘See.  We had it first.’  ARLEN: In this area we see reasoning not unlike selective waivers.  If Grand Jury really needs & wants this stuff, you’re out of luck.  QUESTION: WHAT?!!?

Asserting the 5th:  Can’t just assert it for convenience.  Must have legitimate fear of prosecution.  If it’s close call on that score, Ct would have to decide if there’s a strong enough possibility that this W was involved in criminal act.  He doesn’t have to introduce a lot of evidence about the role he played.  

· Hoffman v. US: When someone asserts the 5th, the key is whether answering the ?s or explaining why you can’t answer them might be dangerous b/c injurious disclosure may result for CRIM purposes).  Ws don’t have to prove they will be in trouble.  Instead, TrCt is encouraged to evaluate surrounding circs and decide if it looks like W could be implicated.  If they’re in the same office or something, ct is likely to be pretty generous.  
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