Criminal Procedure

Examples and Explanations:

· The Constitution signed in 1787 delicately balanced the power between the Federal government and the state governments.  Each had the power to prosecute offenders according to their own criminal laws.  In Federal courts, criminals are protected by the Bill of Rights, those prosecuted in state court were afforded only those protections created by state constitutions or other local laws, usually significantly less than the Bill of Rights.

· The adoption of the Fourteenth Amendment greatly restrained state power.  The disparity between treatment of criminals in Federal court and in state court was magnified in the early 1900s.

· The Warren court set changes in motion and by the end of the 60s, a uniform body of constitutional principles now applied to both sovereigns. 

· The exclusionary rule was the topic of the most headed debates.  

· Manifests tension between freedom and individual rights and the need for law enforcement and ending crime.

· Since the 1970s the Court has significantly chipped away at the scope and applicability of the exclusionary rule.  


· Sidebar: The Supreme Court’s power over state judgments is limited to correcting them to the extent that they erroneously adjudge federal questions.  (and we have habeas corpus, and the exceptions to the Harlan rule)
I. Search and seizure

A. Introduction to the Fourth Amendment
1. US v. Verdugo (1990): The term “people” was intended only to refer to a class of persons “who are part of a national community or who have otherwise developed sufficient connection with this country to be considered a part of that community.”
a) Purpose was to protect the people of the US from abuses by their own government
b) Brennan and Marshall dissented: unfair for the Federal Government to require aliens outside the country to obey Federal laws, and yet refuse to obey its own laws in the course of investigating the very extraterritorial activity that the government has criminalized.

2. The reasonableness Clause and the Warrant Clause: the court has stated that searches and seizures are presumed to be unreasonable unless carried out pursuant to a warrant.  When an exception to the warrant requirement is applicable, only the reasonableness requirement must be satisfied.  (it can still be constitutional IF it is deemed reasonable)

3. Probable cause: used to define the minimum showing (threshold) necessary to support a warrant application; it is not used to demarcate reasonableness generally in search and seizure situations; definition not altogether clear.

a) Is the person a truth-teller?  (Veracity)

b) How do they know? (Basis of Knowledge)

c) Deferential review

4. State action requirement
Does the Amendment prohibit the conduct described in the case?  (i.e. was it a search or seizure?)

If so, should the evidence obtained be available as proof in criminal trials and other proceedings? (i.e. was there a warrant with probable cause, if not, was it reasonable?)

5. Katz v. US (1967)

a) Did he have a subjective expectation of privacy?  Was it reasonable?

b) The government activity did violate privacy and did fall within the meaning of “search and seizure”.  It was unwarranted and thus unreasonable. (Stewart)
c) Harlan concurrence: 

(1) = REOP (Reasonable Expectation Of Privacy)
KATZ TEST:

1. “A person must have exhibited an actual (subjective) expectation of privacy, and

2. The expectation must be one that society is prepared to recognize as ‘reasonable.’ ”

6. Interests protected by the Fourth Amendment after Katz

a) Being free from physical disruption and inconvenience

b) Innocent citizens have a legitimate interest in keeping personal or embarrassing information private

c) Legitimate interest in control over use of his or her property

Examples and Explanations:

· Framers sought to avoid the abuses of open-ended licenses to search – thus the security against “unreasonable” searches, the insistence that there would be a verified demonstration of probable cause before a warrant could issue, and finally the requirement that the warrant “particularly” describe (and thus limit the extent of the permissible search)
· Two views of interpretation:

· The warrant clause controls: therefore the interposition of a neutral magistrate between the police officer and the citizen prior to the search is the main protection afforded by the Fourth Amendment

· Clauses should be read separately, and thus the reasonableness of a search does not turn on whether a warrant was issued or not but rather on the contextual circumstances justifying the search and the manner in which it was conducted.

· Main Fourth Amendment concepts:

· Prior justification for police action

· Limited scope of police action

· The use of warrants 

· Reasonable analysis

· Remedy for violations
B. What is a search/seizure 

· Is there a Fourth Amendment right?

· Must be governmental conduct

· The publicly paid police on or off duty – they are always gov’t conduct

· Any private individual acting at the direction of the public police

· The privately paid police are not government conduct unless they are deputized with the power to arrest

· Is there a REOP?

· No REOP when they have no standing to object to the legality of the search

· Three automatic categories of standing: “always”

· If you own the premises searched

· If you live on the premises searched, whether you have any ownership interest or not

· Overnight guests

· Two categories of “sometimes”

· If you are legitimately present when the search takes place

· If you own the property seized

· Passengers in cars who don’t own the car OR the property taken do not have standing

· A drug dealer briefly on the premises of someone else solely for the “business purpose” of cutting up drugs for sale does not have standing to object to a search

· When the item the government wants to seize is “public”

· The sound of your voice

· The style of your handwriting

· The paint on the outside of your car

· Account records held by a bank

· Monitoring the location of your car on a public street or in your driveway

· Anything that can be seen across the “open fields”

· i.e. a 392 acre pot garden

· Anything that can be seen from flying over in public space

· Odors emanating from luggage

· Garbage

1. Applications of the Katz principle:
a) If an aspect of a person’s life is subject to scrutiny by society, then that person has no legitimate expectation in denying equivalent access to police.  Thus there is no search if the police obtain information that members of the public could obtain.
b) Abandonment

c) Consensual electronic surveillance: US v. White (1971) “the law permits the frustration of actual expectations of privacy by permitting authorities to use the testimony of those associates who for one reason or another have determined to turn to the police” and that “one contemplating illegal activities must realize and risk that his companions may be reporting to the police.”
d) Financial Records: California Bankers Ass’n v. Shultz (1974): “the fact that one has disclosed private papers to the bank, for a limited purpose, within the context of a confidential customer bank relationship does not mean that one was waived all right to privacy of the papers.”

e) Pen Registers: Smith v. Maryland: “a person has no legitimate expectation of privacy in information he voluntarily turns over to third parties.”
f) Carnivore and computers

g) Electronic pagers: US v. Meriwether (1990): assumed the risk that his message would be received by whomever happened to be in possession of the pager at the time

(1) US v. Chan (1993): the person in possession of the pager has a legitimate privacy interest in the numbers stored in the pager’s memory.  Therefore it IS a search, so must be reasonable

h) Trash: CA v. Greenwood (1988): White: concluded that inspection of the trash was not a search and therefore was permissible without a warrant or probable cause (exposed trash to the public at large).  Not based on abandonment, since that would have required a voluntary showing of relinquishment.
(1) US v. Hendrick: even though located near garage, it was not a search

(2) US v. Scott: shredded trash still does not constitute a search

i) Public areas: CT v. Mooney (1991): a homeless person has a reasonable expectation of privacy in the contents of a duffel bag and cardboard box kept on public property

(1) US v. White (1989): expectation not violated when the officer made observations through the crack in the bathroom stall

j) Aerial surveillance:  3 major cases
	
	CA v. Ciraolo (1986)
	Dow Chemical v. US (1986)
	FL v. Riley (1989)

	Methods?
	Observation from 1,000 ft
	Photos from sophisticated camera
	Helicopter hovering at 400 ft

	Area?
	Fenced in backyard of home
	Industrial area
	Backyard of home

	Majority
	“the mere fact that an individual has taken measures to restrict some views of his activities does not preclude an officer’s observations from a public vantage point where he has a right to be and which renders the activities clearly visible”
	“the taking of aerial photographs of an industrial plant complex from navigable airspace is not a search prohibited by the Fourth Amendment”
	Because the public could have legally observed the property from that vantage point, it was not a search

	Concurrence
	
	
	The proper test is whether the public ordinarily had access to the information sought by the police, not whether it was legally possible for a member of the public to obtain it.  But the burden is on the moving party (send out lots of subpoenas)

	Dissent
	The Court erred in relying solely on the manner of surveillance rather than “focusing on the interests of the individual and of a free society”
	Trade secret laws demonstrate societal recognition of legitimate interests in business privacy
	The reasonableness of a privacy expectation should be determined by whether the public ordinarily had access to the information, not by whether it is legally possible.  


2. Bond v. US (2000)
a) Agent’s physical manipulation of the bag violated the Fourth Amendment

b) Court looks to degrees of intrusion and begins to draw a line
(1) No tech – low tech (Bond) – high tech (Kyllo)
(2) If public level of fear is increased, the court is less generous to REOPs
3. Canine sniffs: US v. Place (1983) a canine sniff of closed luggage is not a search
4. Chemical tests that merely disclose whether or not a particular substance is [cocaine] does not compromise any legitimate interest in privacy

5. Kyllo v. US (2001)

a) Scalia: “obtaining by sense-enhancing technology any information regarding the interior of the home that could not otherwise have been obtained without physical intrusion into a constitutionally protected area constitutes a search – at least where the technology in question is not in general public use.”  This search is “presumptively unreasonable without a warrant.”
6. US v. Elkins (2002): warehouse case – thermal imaging evidence did constitute a search, but there was enough other evidence to justify a search warrant

7. Face-recognition technology, “Sentor,” quadropole, emission of radiation to detect guns and explosives
8. Electronic beepers: US v. Knotts (1983) “Nothing in the Fourth Amendment prohibited the police from augmenting the sensory faculties bestowed upon them at birth with such enhancement as science and technology afforded them in this case.

a) US v. Karo (1984): “it is the exploitation of technological advances that implicates the Fourth Amendment, not their mere existence”
9. US v. Taborda (1980): agents invaded a person’s REOP when they used a telescope to see activities not visible with the naked eye from across the street from a suspect’s apartment

a) BUT, US v. Mankani (1984): looking through a pre-existing hole  in the wall did not constitute a search
RECAP: 

1. The Fourth Amendment protects against unreasonable searches and seizures; if it applies, there’s a REOP and the government must meet threshold to overcome REOP (if there’s no threshold, then the Fourth Amendment doesn’t apply)

2. When we don’t want to meet the threshold, there’s no REOP.  Otherwise, too much warrantless activity needing adjudication ( easier to just say it’s not search!

3. In order to preserve doctrinal view that all warrantless searches and seizures are unreasonable, except…

4. Kyllo ( use of high tech stuff is a search and  .'. government must meet the threshold.  Much of no tech, low tech, and high tech aimed at places other than the home are not searches.  (no REOP, no threshold).   .'. we cannot say regardless of technology, that there’s a category that will always be a search.  The home is the highest protected place, but it’s not categorically protected.

Examples and explanations:

· Used to be based in property law: if it was a common law trespass, then it was a search.

· Redefined by Katz, then narrowed in recent years

· The police cannot be expected to avert their eye from evidence of criminal activity that could be observed by any member of the public.

· One who conveys knowledge to a third party, even in an apparently private communication, cannot reasonably rely on that person maintaining his confidentiality = assumption of risk analysis

· Several state courts have rejected the assumption of risk rationale and have interpreted their own constitutional provisions more broadly.

· Physical setting is of great importance; where police observations are made from a location to which the public has lawful access (from air or ground), the viewing of otherwise protected areas may not implicate the Fourth Amendment.  Where, however, police must physically enter the area to make their observations, a “search” has likely taken place.

· Where a device merely enhances sensory perception and facilitates surveillance that otherwise would be possible without the enhancement, the Fourth Amendment is not implicated.

· Surveillance in the home is most likely to trigger the Fourth Amendment’s protections.  

· From Kyllo: when the Government employs a “device that is not in general public use, to explore details of the home that would previously have been unknowable without physical intrusion, the surveillance is a ‘search’ and presumptively unreasonable without a warrant.”

· In sum, whether a “search” implicating the Fourth Amendment has occurred depends on justifiable privacy expectations, which in turn are a function of the setting observed and the vantage point from which the observation is made.  The definition is a value judgment as to what police conduct should be subject to constitutional scrutiny.  
C. The tension between the reasonableness and warrant clauses
1. Johnson v. US (1948)
a) Emphasizes strongly the need for antecedent review and powerfully favoring the warrant clause

b) Unwarranted but reasonable may have grown, but is still categorically an exception (not the norm)

c) “There are exceptional circumstances in which, on balancing the need for effective law enforcement against the right of privacy, it may be contended that a magistrate’s warrant for search may be dispensed with.  But this is not such a case.”
D. Demonstrating probable cause 
Probable cause is an issue of how certain we must be before authorizing a search or seizure.  Assume all facts are true and there’s a satisfactory basis of knowledge ( does the stack of facts add up to probable cause?  If no, there is no probable cause even if both prongs are satisfied.  How much do we detract from face value because we’re unsure of BK or V (it’s a discount process)
1. Aguilar v. Texas (1964)
a) “While recognizing that the constitutional requirement of probable cause can be satisfied by hearsay information, this Court held the affidavit inadequate for two reasons:

(1) The application failed to set forth any of the ‘underlying circumstances’ necessary to enable the magistrate independently to judge of the validity of the informant’s conclusion ( Basis of Knowledge
(2) The affiant-officers did not attempt to support their claim that their information was ‘credible’ or his information ‘reliable’ (as stated in Spinelli) ( Veracity
(a) The furnishing of prior truthful information is almost always satisfactory

(b) Staleness?

(c) Can corroboration of innocent details work?

(i) Leap of faith problem 

(3) BK +V = Aguilar 2 prong test
2. Spinelli v. US (1969)
a) “We conclude then that the informant’s tip, even when corroborated to the extent indicated, was not sufficient to provide the basis for a finding or probable cause…It needed some further support.”
b) White concurrence: “If the affidavit rests on hearsay – an informant’s report – what is necessary under Aguilar is one of two things: the informant must declare either (1) that he has himself seen or perceived the fact or facts asserted; or (2) that his information is hearsay, but there is good reason for believing it”

3. Illinois v. Gates (1983)
a) Court held that the 2 pronged test would no longer control the determination of probable cause. 

b) Gates test: “substantial basis for concluding that probable cause existed”
c) “…relevant considerations in the totality of circumstances analysis that traditionally has guided probable cause determinations: a deficiency in one may be compensated for, in determining the overall reliability of a tip, by a strong showing as to the other, or by other indicia of reliability”
Examples and explanations:

· Probable cause is defined as that quantity of facts and circumstances within the police officer’s knowledge that would warrant a reasonable person to conclude that the individual in question has committed a crime or that specific items related to criminal activity will be found at the particular place.

· May include reasonably trustworthy hearsay as well as the officer’s own personal observations.  

· As a “fluid concept – turning on the assessment of probabilities in particular factual contexts – probable cause is not readily, or even usefully, reduced to a neat set of legal rules.”

· The 2-pronged test retains some importance

· It delineates two fundamental factors – Veracity and basis of knowledge – to be considered in weighing informant information under the new totality of circumstances analysis.  

· Several states have adhered to the traditional 2-pronged test in interpreting their own constitutional provisions regarding search and seizure.
· Is there a search warrant?

· PC

· In NY in order to have a valid warrant based in part on an informant’s tip, the affidavit must be:

· Set forth sufficient underlying facts and circumstances to allow the magistrate to know how the informer got his information

· Establish the reliability and credibility of the informer

· BK (( V

· Warrant must state with particularity the place to be searched and the things to be seized

· Must be issued by a DNM
· Six exceptions to the warrant requirement

· Incident to a lawful arrest ( SITA

· Legal requirements:

· Arrest must be lawful

· Search must be contemporaneous in time and place with the arrest

· Geographic scope limitation

· The person and the areas into which he could reach in order to procure a weapon or destroy evidence = “wingspan rule”

· SC said in 1991 (Belton) when a person is validly arrested in a car their wingspan includes the entire interior compartment of the car and everything in but not the trunk of the car

· Automobile exception

· 2/3 of all SC cases factually arose in the context of cars, but only a miniscule number fall within the automobile exception!

· NEED PC

· THEN the police may search the entire car, trunk, and (Ross) may search any package, luggage, or container that may contain the item for which they had PC to search

· Then you can arrest the driver

· Can the PC necessary to justify the warrantless search arise after the car is stopped?  YES – but it must occur before the search or arrest

· SC: if a DNM had been there, they would have granted a warrant, so it’s okay

· Plain view

· The police officer must be legitimately present where he/she does the viewing

· Consent

· Must be voluntary and intelligent

· Fact-specific legal standard

· It is settled that if police come to your door and say we have a warrant here, can we search?

· If warrant turns out to be bad, that’s not a valid consent

· Saying that they have a warrant negates consent

· Police do not have to warn you that you have a right not to consent

· Third party consent

· Where two or more people have an equal right to use a piece of property, anyone of them can consent to its warrantless search

4. Obtaining the search warrant

a) The Citizen informant

(1) If a citizen informant, Veracity is satisfied (but not basis of knowledge)
(2) Paid and anonymous informants are presumptively unreliable

(3) Identified citizen informants are presumed reliable because the motivations, which are “concern for society or for his own safety” suggest that there is little chance of fabrication ( State v. Paszek (1971)

b) Accomplices: United States v. Patterson (1998) ( the confession of a co-participant is itself sufficient to establish probable cause – no corroboration is required

c) Quantity of information required for probable cause: needs to show “fair probability”

d) Mistaken arrests

(1) Probable cause to arrest or search can exist even though police are mistaken in believing the person arrested committed a crime – look to fair probability test
(2) Probabilities with multiple suspects: Maryland v. Pringle (2003)
(a) In addition to the driver and a back set passenger, defendant was a front seat passenger in a vehicle which was stopped for speeding. Upon a consensual search, a significant amount of cash was found in the glove compartment of the vehicle and drugs were discovered between the back-seat armrest and the back seat. Although defendant subsequently admitted that the drugs and cash were his, none of the vehicle occupants admitted to ownership of the drugs at the time of the search, and all three occupants were arrested. The United States Supreme Court held that the officer had probable cause to believe that defendant was in possession of the drugs. It was an entirely reasonable inference that any or all three of the occupants had knowledge of, and exercised dominion and control over, the drugs, and thus a reasonable officer could conclude that there was probable cause to believe defendant committed the crime of possession of drugs, either solely or jointly. It was also reasonable for the officer to infer a common enterprise among the three occupants, in view of the likelihood of drug dealing in which an innocent party was unlikely to be involved.

(b) Test for probable cause: “to determine whether an officer had probable cause to arrest an individual, we examine the events leading up to the arrest, and then decide whether these historical facts, viewed from the standpoint of an objectively reasonable police officer, amount to probable cause.”
(c) This case is all about the word specificity
(i) The warrant authorizes search of a particular place for evidence of (a) particular crime(s)
(ii) Pattern is immensely powerful evidence
(d) Scope of search ( whether warrant clause is fulfilling function of limiting police discretion
(i) In a search for paper, you don’t know if you have the right paper until you read it!   .'. lawful discretion
e) Collective knowledge
(1) Whitely v. Warden (1971): once an officer demonstrates probable cause, any officer can act on the warrant
f) Staleness of information
(1) United States v. Harris (1994)
(a) “In this case by case determination we may consider the maturity of the information, nature of the suspected crime, habits of the accused, character of the items sought, and nature and function of the premises to be searched.”
g) First Amendment concerns
(1) New York v. P.J. Video (1986)
(a) Warrants authorizing the seizure of “adult” tapes from a video store were supported by probable cause to believe that the tapes were pornographic.
(b) Marshall, Brennan, Stevens dissented: while the affidavits were pervaded with sex acts, it did not necessarily follow that the films were obscene.
(c) On remand, the court held that the state constitution barred reliance on the totality of circumstances approach for warrants directed at allegedly obscene materials.  It reasoned that all aspects of the statutory definition of obscenity are significant and that the Supreme Court’s approach effectively ignored some of the statutory elements.
5. Probable Cause, specificity, and reasonableness
a) The things that can be seized
(1) Before 1967, only “fruits and instrumentalities” of a crime
(2) Today, “mere evidence” of a crime is admissible
(3) Warren v. Hayden (1967)
(a) The inmate was convicted of armed robbery. Items of his clothing, including a cap, jacket, and trousers, were seized during a search of his home and were admitted into evidence without objection. After unsuccessful state court proceedings, the lower court granted habeas corpus relief to the inmate, finding that the clothing was improperly admitted into evidence because the items had evidential value only and were not subject to seizure. On appeal by the warden, the Supreme Court found that neither the entry of the inmate's home nor the search for him without a warrant was invalid. Under the circumstances of the case, the exigencies of the situation made that course imperative. The Court further found that the seizure of clothing occurred prior to or immediately contemporaneous with the inmate's arrest, as part of an effort to find a suspected felon, armed, within the house into which he had run only minutes before the police arrived. Finally, the Court found that the seized clothing matched the description of those worn by the robber and the police could have reasonably believed that the items would aid in the identification of the culprit.

(b) Brennan: “thus in the case of “mere evidence”, probable cause must be examined in terms of cause to believe that the evidence sought will aid in a particular apprehension or conviction.
(i) There must be a nexus between the evidence and the crime
(c) “The Fourth Amendment allows intrusions upon privacy under these circumstances, and there is no viable reason to distinguish intrusions to secure “mere evidence” from intrusions to secure fruits, instrumentalities, or 
(d) Huge increase in scope of searches
(i) Andresen later shows the risks
b) Probable Cause as to location of evidence
(1) Zurcher v. Stanford Daily (1978): “The critical element is reasonable cause to believe that the specific “things” to be searched for and seized are located on the property to which entry is sought.”  

(a) It follows that probable cause does not automatically exist to search a person’s home simply b/c that person has been involved in a crime
(2) US v Lalor (1993): “residential searches have been upheld only where some information links the criminal activity to the ∆’s residence”
c) Searches of non-suspects’ premises
(1) Zurcher v. Stanford Daily (1978): valid warrants may be issued to search any property…at which there is probable cause
(a) “The critical element in a reasonable search is not that the owner of the property is suspected of crime but that there is reasonable cause to believe that the specific ‘things’ to be searched for and seized are located on the property to which entry is sought.”
(2) Law office searches
(a) Only valid if the attorney is suspected of being involved in criminal activity
d) Describing the place to be searched
(1) Function of the particularity requirement
(a) Control on his discretion
(b) Establishes a specific record of probable cause as to location prior to the search
(c) The particularity requirement prevents the officer from using the warrant as a blank check to expand a search by relying on an overly general description of the place to be searched.
(2) Reasonable  particularity: degree is dependant on nature of place to be search and on information an officer could reasonably obtain about the location before a warrant is issues
e) Moore v. US (1972), MD v. Garrison (1987)
(1) Cops made a mistake, but it was a reasonable mistake, and therefore the SC upheld the conviction
(2) The Fourth admits reasonable errors
E. Describing the things to be seized
1. Andreson v. Maryland (1976)
a) (The introduction of petitioner's business records into evidence was not a violation of his U.S. Const. amend. V, self-incrimination privilege. Petitioner, as the closing attorney, was convicted of false pretenses for defrauding a purchaser of property. Investigators obtained a search warrant to search petitioner's offices for evidence of the crime. Petitioner argued that the admission of his business records, which contained statements made by petitioner, compelled petitioner to testify against himself in violation of U.S. Const. amend. V. The court disagreed, holding that petitioner was not asked to say or to do anything. Thus, the introduction into evidence of petitioner's business records seized during an otherwise lawful search did not offend or undermine any of the policies undergirding the privilege.) The court also rejected petitioner's argument that the searches were unreasonable because they were based on general warrants. The warrants referred only to the crime of false pretenses and were sufficiently specific. 

b) Blackmun: the phrase related to the list of items in the warrant, not a blanket generalized catch all
c) Brennan dissent: relied on the evidence seized to show that it was actually used as a general warrant
2. Reasonable Particularity
a) US v. Strand (1985): stolen mail case; “A search for stolen mail does not…permit the seizure of items which do not fit into the generic category.”
3. Severability
a) LeBron v. Vitek (1985): even if a clause in the warrant is overbroad, the defect will not ordinarily taint the entire search.
b) US v. Brown (1993): catch-all phrase was overbroad, but that did not taint the evidence seized pursuant to the particular descriptions of the warrant
4. Reasonableness and warrants
a) Zurcher: White left open the possibility that reasonableness is the upper limitation on searches even when officers have probable cause and a warrant (i.e. it might be SO intrusive that it is still unreasonable)
b) Fed. R. Crim. P. 41(d): Obtaining a Warrant

Probable Cause. After receiving an affidavit or other information, a magistrate judge or a judge of a state court of record must issue the warrant if there is probable cause to search for and seize a person or property ** but they cannot issue a warrant that violates the reasonableness portion of the Fourth Amendment ** under Rule 41(c).

Requesting a Warrant in the Presence of a Judge.
Warrant on an Affidavit. When a federal law enforcement officer or an attorney for the government presents an affidavit in support of a warrant, the judge may require the affiant to appear personally and may examine under oath the affiant and any witness the affiant produces.

Warrant on Sworn Testimony. The judge may wholly or partially dispense with a written affidavit and base a warrant on sworn testimony if doing so is reasonable under the circumstances.

Recording Testimony. Testimony taken in support of a warrant must be recorded by a court reporter or by a suitable recording device, and the judge must file the transcript or recording with the clerk, along with any affidavit.

Requesting a Warrant by Telephonic or Other Means.

In General. A magistrate judge may issue a warrant based on information communicated by telephone or other appropriate means, including facsimile transmission.

Recording Testimony. Upon learning that an applicant is requesting a warrant, a magistrate judge must:

place under oath the applicant and any person on whose testimony the application is based; and

make a verbatim record of the conversation with a suitable recording device, if available, or by a court reporter, or in writing.

Certifying Testimony. The magistrate judge must have any recording or court reporter's notes transcribed, certify the transcription's accuracy, and file a copy of the record and the transcription with the clerk. Any written verbatim record must be signed by the magistrate judge and filed with the clerk.

Suppression Limited. Absent a finding of bad faith, evidence obtained from a warrant issued under Rule 41(d)(3)(A) is not subject to suppression on the ground that issuing the warrant in that manner was unreasonable under the circumstances.

c) Winston v. Lee (1985): some medical procedures are unreasonable, esp. since the evidence from other sources was substantial enough
d) Griswold v. CT (1965) and Stanley v. Georgia (1969): some magistrates might decline to issue a warrant that would invade areas that traditionally have been regarded as off limits to the gov’t
Examples and Explanations: The search warrant

· While the SC prefers a warrant, for effective law enforcement, they have carved out a number of exceptions.  However, if the search does not fall into one of the exceptions or takes place in the home, a warrant is required.

· The components of a valid search warrant:

· DNM

· PC

· Particularity

· The place searched and the items to be seized must be described specifically and accurately; or

· The mistake is deemed objectively reasonable
F. Arrests and material witnesses; to apply or not apply the warrant clause

Arrest warrants are generally not required before arresting someone in a public place
BUT the non-emergency arrest of an individual in his own home requires an arrest warrant

Station house detention: the police need PC to arrest you; to compel you to come to the police station for interrogation or for finger printing

The sliding scale of police authority to make arrests in NY

The request for information: police can approach a person and request for information

“Except on a whim or caprice”

The individual’s right not to respond does not give PC to arrest

The common law right to inquire: police must have “founded suspicion that criminal activity is afoot”

Police may then ask questions

Detention must be brief

If the individual supplies answers/explanations, the police must release the individual

Stop and frisk: police must have reasonable suspicion

Arrest: police must have PC

1. Arrests in public and in the home
a) Standards for warrantless arrests
(1) § 120.1 Arrest Without a Warrant
Authority to arrest without a warrant: a law enforcement officer may arrest a person without a warrant if the officer has reasonable cause to believe that such a person has committed :
A felony
A misdemeanor, and the officer has reasonable cause to believe that such person
Will not be apprehended unless immediately arrested; or
May cause injury to himself or to others or damage property unless immediately arrested; or
A misdemeanor or petty misdemeanor in the officer’s presence
b) Arrest versus summons
(1) Gustafson v. FL (1973): “a persuasive claim might have been made that the custodial arrest of the petitioner for a minor traffic offense violated his rights”
(2) Atwater v. City of Lago Vista (2001): the Court opted for a bright-line rule that a custodial arrest  is always reasonable if the officer has probable cause of a criminal violation
(a) Too difficult to determine what minor violations would be unreasonable to arrest
(b) Policy – application of force should not be applied when the interest of the gov’t doesn’t outweigh individual fourth interests
(c) Again in pretextual arrests: Why do they want a custodial arrest?
(i) They get two freebee searches (SITA and the interior of the car) beneath the surface arguments, the holding in Atwater maintains a momentum in allowing other methodologies for the gathering of evidence of crime and other crimes.
c) The Constitutional Rule: Arrests in Public
(1) United States v. Watson (1976)
(a) Defendant's conviction for possession of stolen mail, 18 U.S.C.S. § 1708, was reversed when the appellate court determined that the warrantless arrest of defendant violated his Fourth Amendment rights and that the post-arrest search of defendant's car was coerced. On certiorari, the United States Supreme Court reversed. The Court first ruled that defendant's arrest did not violate the Fourth Amendment because (1) it was based upon probable cause, as the government acted upon information from a reliable informant that defendant possessed stolen cards; and (2) the arrest was made pursuant to 18 U.S.C.S. § 3061(a)(3) and 39 C.F.R. § 232.5(a)(3), which authorized the government to make warrantless felony arrests upon reasonable grounds. Therefore, the Court ruled the post-arrest search of defendant's car to which defendant consented to, and which yielded the credit cards upon which his conviction was based, had not been the product of an illegal arrest. That defendant was not informed of his right to refuse consent to the search did not render the search invalid.

(b) Question: is a warrantless arrest legal under the Fourth Amendment?
(c) Holding: Felony arrests may be reasonable even if they are warrantless; there are circumstances where probable cause is enough - no need to prove exigent circumstances.
(d) Reasoning:
(i) “The judgment of the Nation and Congress has for so long been to authorize warrantless public arrests on probable cause rather than to encumber criminal prosecutions with endless litigation with respect to the existence  of exigent circumstances, whether it was practicable to get a warrant, whether the suspect was likely to flee…”
(e) Concurrence: Powell: staleness argument
(f) Dissent: Marshall and Brennan: staleness argument isn’t persuasive
(g) Holding is a reaffirmation of common law that you can arrest without a warrant for a felony
(2) Use of excessive force in making an arrest
(a) TN v. Garner (1985) Court limited use of deadly force to apprehend a suspect
(i) Deadly force may not be used unless it is necessary to prevent the escape and the officer has probable cause to believe that the suspect poses a significant threat of death or serious physical injury to the officer or others 
(b) Graham v. Connor (1989): all claims of excessive force in making an arrest (whether deadly or not) are to be governed by the Fourth Amendment standards of reasonableness
(i) Graham inquiry of reasonableness: severity of the crime, immediate threat to safety, actively resisting arrest, or fleeing
(3) Excessive force and public protest
(a) Forrester v. City of San Diego (1994): use of nunchakus did not constitute excessive force
(i) Nature and quality of the intrusion upon arrestee’s personal security was less significant than most claims of force and the city clearly had a legitimate interest in quickly dispersing and removing lawbreakers with the least risk of injury to officers and others
(b) Headwaters Forest Defense v. County of Humboldt (2000): use of pepper spray is unreasonable
d) Protections against erroneous warrantless arrests
(1) Watson holds that if an officer has probable cause to believe that a person has committed a felony, he can arrest the suspect in a public place without a warrant, but certain post-arrest protections are necessary to minimize the harm to a person who is arrested without probable cause
(a) Gerstein v. Pugh (1975): arrestee is entitled to a prompt evaluation of probable cause by a magistrate after the arrest
e) Arrests in the home
(1) The Payton Rule ( Payton v. NY (1980): “The Fourth Amendment has drawn a firm line at the entrance to the house; absent exigent circumstances, that threshold may not reasonably be crossed without a warrant”
(a) You must have an arrest warrant to arrest someone in their home!
(i) Why not a search warrant?
(ii) There must be reason to believe that the suspect is within the home – not quite as high as PC
(b) Even though it does not provide as much protection as a search warrant, at least there is a DNM between the officer and the citizen (arrest warrants do not require as much detailed information)
(2) Reason to believe the suspect is home
(a) Left up to the officer
(b) US v. Magluta (1995) facts and circumstances when viewed in totality must warrant a reasonable belief that the location to be searched is the suspect’s dwelling and that the suspect is there
(3) Is the arrest at home or in public?
(a) US v. Holland (1985): hallways do not count as the “home” under Payton
(b) Some courts have held that if the ∆ is ordered to open the door under a lawful claim of authority, and is arrested upon opening the door, then the arrest occurs in the home and a warrant is required: US v. Flowers (2003)
(i) But, US v. Vaneaton (1995) found that no arrest warrant was required when the ∆ voluntarily opened the door
(c) “Officer was outside” view, US v. Berkowitz (1991)
(d) According to US v. Bustamante-Saenz, an officer can wait outside until the suspect comes into the public
(4) Homeless persons
(a) Courts are becoming more sympathetic to the definition of “home” (see Community for Creative Non-violence v. US Marshal Service)
(5) Hotels and Motels
(a) Payton applies with equal force to a properly rented room
(6) Arrests in the home of a third party
(a) Steagald v. US (1981): while looking for a suspect in Steagald’s home, found drugs that were used against Steagald
(i) A search warrant must be obtained to look for a suspect in the home of a third party, absent exigent circumstances or consent…an arrest warrant isn’t specific to location and thus the officers could go searching in any house; doesn’t sufficiently protect the privacy interests of the third party owners of the home
(ii) Olson analytically indistinguishable (because has been granted same REOP, same threshold protection)

(iii) Steagald is different 

(b) US v. Litteral (1990): if the suspect is a co-resident, then Steagald does not apply, and Payton allows both arrest of the subject of the arrest warrant and use of evidence found against the third party 
(c) Lovelock ( less of a REOP when you live with a criminal 
(7) Questions of standing: Steagald is concerned with the privacy of the third party, not the suspect
(8) Rights of an overnight guest
(a) MN v. Olsen (1990): arrest warrant was required due to REOP
(9) Temporary visitors
(a) MN v. Carter (1998): ∆s did not have a sufficient REOP to trigger Fourth Amendment rights
(10) Based on whether the guest had a REOP (not just legitimate presence on property)
(i) Carter means that the other visitors have got nothing, no 4th Amendment, no REOP and no standing, BUT as to homeowner, police officers have made an illegal search since warrantless, Steagald still viable
(11) Material witness
(a) The power to arrest is usually applied to persons suspected of criminal activity; however, the police have the power to arrest and detain a material witness to a crime “if it is shown that it may become impracticable to secure his presence by subpoena”
(b) Showing: Probable cause to believe that (1) that testimony of this person is material (capable of providing evidence), and (2) it may be impossible or impracticable to secure presence by subpoena
(i) No definition of how strong the evidence has to be: only need to be a linkage of the person being arrested and some testimony in regards to the crime

(c) 18 U.S.C.A. § 3144.  Release or detention of a material witness: If it appears from an affidavit filed by a party that the testimony of a person is material in a criminal proceeding, and if it is shown that it may become impracticable to secure the presence of the person by subpoena, a judicial officer may order the arrest of the person and treat the person in accordance with the provisions of section 3142 of this title. No material witness may be detained because of inability to comply with any condition of release if the testimony of such witness can adequately be secured by deposition, and if further detention is not necessary to prevent a failure of justice. Release of a material witness may be delayed for a reasonable period of time until the deposition of the witness can be taken pursuant to the Federal Rules of Criminal Procedure.

(d) Bacon v. US (1971): a warrant to arrest a material witness must be based on probable cause to believe, first, that the testimony of the witness will be material, and, second, that it may become impracticable to secure his presence by a subpoena
f) United States v. Awadallah (2003)
(1) Defendant was investigated following the September 11, 2001 terrorist attacks after his name and home telephone number were found in one of the airplane hijacker's vehicles. He was arrested as material witness pursuant to 18 U.S.C.S. § 3144 and 20 days later testified before a grand jury. During his testimony, he denied knowing two of the hijackers and claimed that their names, contained in an examination booklet he had written for a class in September, were not written by him. He later admitted that it was his handwriting, and was indicted for perjury. The district court dismissed the indictment, holding that § 3144 did not apply to grand jury witnesses and therefore defendant's perjury was the result of an illegal detention. On appeal, the court reversed. The court determined that § 3144 allowed the arrest and detention of grand jury witnesses because a grand jury proceeding was a "criminal proceeding" under § 3144. The defendant's 20-day detention was not unreasonably prolonged because he received two bail hearings under 18 U.S.C.S. § 3142 within days of his arrest and that judges in both found his continued detention to be reasonable and necessary.

(2) Question: whether 18 U.S.C. § 3144
 applies to grand jury material witnesses
(3) Holding: § 3144 applies to grand jury hearings, based on statutory interpretation.  A balancing of intrusion on Fourth Amendment rights against the promotion of legitimate government interests shows that the arrest was reasonable.
(4) Reasoning:
(a) Government interest: in US v. Mandujano, the Court wrote: “indispensable to the exercise of [the grand jury’s] power is the authority to compel the attendance and the testimony of witnesses”.  While it would be improper for the gov’t to use § 3144 for other ends, there is no indication that that occurred here.
(b) Fourth Amendment rights: “…arrest and detention are significant infringements on liberty, but we conclude that §3144 sufficiently limits that infringement and reasonably balances it against the government’s countervailing interests.
(i) The court is authorized to order a deposition and release the witness after it is taken in a limited way
(ii) A person may also obtain a hearing on the propriety of his continued detention and conditions which will allow his release according to 18 U.S.C. §3142.
(iii) While there is no explicit limit as to how long a witness may be detained, “the statute and related rules require close institutional attention to the propriety and duration of detention.”
Examples and explanations

· Arrest warrant requirement

· Warrantless arrest is the rule, warrant by warrant the exception

· Decisional law allows the officer to arrest without a warrant as long as the arrest occurs in a public place and there is probable cause to believe that the subject has committed a crime.  

· Must have a warrant to arrest in the home.  Payton rule

· Where the police seek to arrest a suspect in the residence of a third party, they must (absent exigent circumstances) obtain a search warrant to enter and search that house for the suspect; such a warrant is issued on showing of probable cause to believe that that suspect is on the premises, and is deemed necessary to protect the third party’s privacy interest in his home. Steagald
· Six exceptions to the warrant requirement

· Incident to a lawful arrest ( SITA

· Legal requirements:

· Arrest must be lawful

· Search must be contemporaneous in time and place with the arrest

· Geographic scope limitation

· The person and the areas into which he could reach in order to procure a weapon or destroy evidence = “wingspan rule”

· SC said in 1991 (Belton) when a person is validly arrested in a car their wingspan includes the entire interior compartment of the car and everything in but not the trunk of the car

· Automobile exception

· 2/3 of all SC cases factually arose in the context of cars, but only a miniscule number fall within the automobile exception!

· NEED PC

· THEN the police may search the entire car, trunk, and (Ross) may search any package, luggage, or container that may contain the item for which they had PC to search

· Then you can arrest the driver

· Can the PC necessary to justify the warrantless search arise after the car is stopped?  YES – but it must occur before the search or arrest

· SC: if a DNM had been there, they would have granted a warrant, so it’s okay

· Plain view

· The police officer must be legitimately present where he/she does the viewing

· Consent

· Must be voluntary and intelligent

· Fact-specific legal standard

· It is settled that if police come to your door and say we have a warrant here, can we search?

· If warrant turns out to be bad, that’s not a valid consent

· Saying that they have a warrant negates consent

· Police do not have to warn you that you have a right not to consent

· Third party consent

· Where two or more people have an equal right to use a piece of property, anyone of them can consent to its warrantless search

· Stop and frisk

· Reasonable suspicion (less than PC)

· NY Ct. App.: made out RS where the police observed two teenage boys pushing a baby carriage down the street at midnight, and instead of a baby there was a computer.

· If they reasonably believe that the person may be armed, they may pat down to search for weapons

· Weapons are always admissible so long as the stopping was reasonable

· What if they pull out evidence of crime which is not a weapon?

· How much like a weapon or contraband could it have seemed from the outside?

· Hot pursuit and evanescent evidence

· Hot pursuit of a fleeing felon

· Must be very hot! The police are always in pursuit of someone

· If the police are more than about 15 minutes behind the felon, it’s not hot pursuit

· A cab driver with a CB radio heard the broadcast of a fleeing felon and saw him run into a house; he called the police; they arrived about 8 min later.  Some of them found the man upstairs; another group found the weapon and incriminating evidence in the basement ( all was admissible

· Once the police enter the home on hot pursuit, there is no legal limit to what the police can search there

· The home doesn’t have to be the fleeing felons home  - it can be anywhere if they really are in hot pursuit!

· Wiretapping and eavesdropping

· All wiretapping and eavesdropping requires a warrant

· Exception: the unreliable ear

· Everybody assumes the risk that the person to whom he is speaking or will consent to the government monitoring the conversation or will be wired

· FYI: all police cars are wired.  

G. Stop and Frisk, etc.

1. Stop and Frisk established

a) Terry v. Ohio (1968)

(1) Question: what is the role of the Fourth in the confrontation on the street between the citizen and the officer investigating suspicious circumstances?

(2) Holding: Police officers, in light of safety concerns, must meet a lower threshold of reasonable belief to lawfully conduct a stop and frisk.

(a) “Where a police officer observes unusual conduct which leads him reasonably to conclude in light of his experience that criminal activity may be afoot and that the persons with whom he is dealing may be armed and presently dangerous, where in the course of investigating this behavior he identifies himself as a police officer and makes reasonable inquiries, and where nothing in the initial stages of the encounter serves to dispel his reasonable fear for his own or others’ safety, he is entitled for the protection of himself and others in the area to conduct a carefully limited search of the outer clothing if such persons in an attempt to discover weapons which might be used to assault him.”
(3) Reasoning:
(a) Even though this was short of an arrest seizure, it is still protected by the Fourth Amendment

(b) The crux is to question whether the conduct was reasonable and justified.

(4) Policy concerns lead to establishment of lower threshold
b) The Court here has not only permitted stops and frisks on less than probable cause, but also explicitly invoked the reasonableness clause over the warrant clause as the governing standard.

c) What did Court not hold?  Look to Douglas dissent (sole dissent): probable cause should be the standard, just as with everything else

(1) Revolution of Terry is that it authorized forcible police interventions on less than probable cause

d) Court emphatically clear that stops and frisks were “searches” and “seizures” within Fourth Amendment -> a stop is a seizure, a frisk is an infringement on personal liberty (not quite search)

e) REASONABLENESS TEST:  Warrant clause doesn’t apply, reasonableness is the 4th Amendment test

(1) Court uses a balancing test: cites a single case (Camara) in support of using a balancing Why is this a stop, not an arrest?  

f) Not every stop authorizes a frisk

(1) Test for frisk is a reasonable suspicion that person is armed and dangerous

g) Imagine Douglas for majority, if all forcible encounters must be supported by probable cause?  Today, the standard for probable cause would have been vastly eroded!!!!

(1) Richman article suggests this, and Shaffer agrees, investigative stops were going to be needed regardless!

(2) And thus, probable cause would have become what we now call reasonable suspicion

h) Adams v. Williams: dealt with a stop and frisk predicated on an informant tip; Rehnquist opinion

(1) The informant satisfied basis of knowledge and Veracity; rejected argument that reasonable cause could only come from officer’s firsthand knowledge
(2) Many dissents worrying about reliability of information, that there will be abuse in making the frisk more of a priority than the stop to find illegal narcotics, and that an officer “may not use unreliable, unsubstantiated, conclusory hearsay to justify an invasion of liberty”
(3) Cops didn’t pat down before pulled out gun ( more intrusive than the frisk in Terry
(a) Court justifies this on what was found, but the real question is the intrusion

(4) Expand to crimes that are not crimes of violence (here narcotics possession)

(a) Brennan’s dissent fears that reasonable suspicion of any crime will be used to create more frisks ( fears that they are becoming a search for evidence 

(b) Dissenters said that in CT, lawful to possess a weapon with a license and therefore there wasn’t suspicion of a crime of violence (only crime is possession of narcotics)

(i) Mere possibility that lawfully possessed gun, but maybe probable cause

i) Pennsylvania v. Mimms (1977): officers in the course of a legal stop of an automobile have an automatic right under Terry to order the driver out of the vehicle (major bright line rule) in order to avoid assaults and traffic injuries
j) Mimms and passengers ( Maryland v. Wilson: held that the bright line rule applied to passengers as well
k) Scope of Mimms ( US v. Stanfield (1997): officers may open vehicle doors if windows are so tinted as to obscure the interior of the car; visually impairing the officer’s assessment of the dangerousness of the stop
l) Mimms applied: New York City v. Class (1986): individual’s REOP of VIN is diminished; officer may reach into car to move papers to see VIN, as long as it was reasonable to do so
(1) Brennan, Marshall, Stevens dissent: bright line rule promoting highway safety does not give the officer the right to search the car for information every time a motorist is stopped

(2) Another form of searching behavior allowed this new frisk (even though not a search for evidence, or a search for a weapon), because separate governmental interest (an administrative/regulatory scheme, we’ll be seeing more of this issue)

m) Detention of occupants of a residence: Michigan v. Summers (1982): officers can require homeowners to remain on the premises while they conduct their search
Examples and Explanations

· Stop and frisk “reasonable suspicion” established by Terry
· Court invoked the Fourth Amendment reasonableness clause to fashion a flexible standard for measuring the lawfulness of the myriad of stop and frisk situations

· Weighed the government interest against the intrusion on individual liberty

· Officer must articulate separate reasonable suspicion for both the “stop” and the “frisk”
2. When does a seizure occur?  The line between “stop” and “encounter”

a) The Mendenhall “free to leave” test

(1) US v. Mendenhall (1980): “a person has been ‘seized’ within the meaning of the Fourth Amendment only if, in view of all the circumstances surrounding the incident, a reasonable person would have believe that he was not free to leave.”
(2) Initial benchmark for determining whether a person has been stopped within the meaning of Terry
b) Applying the “free to leave” test
(1) Florida v. Royer (1983): 
(a)  “Law enforcement officers do not violate the Fourth Amendment by merely approaching an individual on the street or in another public place by asking him if he is willing to answer some questions, by putting questions to him if the person is willing to listen, or by offering in evidence in a criminal prosecution his voluntary answers to such questions.  Nor would the fact that the officer identifies himself as a police officer, without more, convert the encounter into a seizure requiring some level of objection justification.  The person…need not answer any question put to him…He may not be detained even momentarily without reasonable, objective grounds for doing so, and his refusal to listen or answer does not, without more, furnish those grounds.”
(b) Royer was effectively seized because the officers had his ticket, his ID, and his luggage!
(i) 4 dissented: the seizure was supported by reasonable suspicion
(2) Factory sweeps
(a) US v. Delgado (1984): INS officers did not seize workers when they conducted factory surveys in search of illegal aliens
(i) Dissenters Brennan and Marshall found that by standing at exits, they did in fact detain the workers and a would fail the free to leave test

(b) The free to leave test as established by Mendenhall ( Royer ( Delgado is very fact based; questioning is always relevant but never dispositive
(3) Drayton and Bostick: people are scared of police and  .'. the free to leave test doesn’t work
c) Street Encounters
(1) US v. Cardozo (1997): “we must determine whether their conduct indicated that they were interfering with his liberty to such an extent that he was not free to leave…police officers’ conduct…would not have communicated to a reasonable person that the police were attempting to intrude upon Cardoza’s freedom of movement.”
(2) “The ‘free to walk away’ test must be read in conjunction with the Court’s frequent admonitions that ‘a seizure does not occur simply because a police officer approaches an individual and ask a few questions.’  What emerges from the two imperatives, therefore, is the directive that police conduct, viewed from the totality of circumstances, must objectively communicate that the officer is exercising his or her official authority to restrain the individual’s liberty of movement before we can find that a seizure occurred.”  
(3) The question is not whether a reasonable person would feel free to leave, but rather whether the police officer was acting coercively.

(4) Focuses on conduct rather than intent
(5) Reasonable individualized suspicion
d) State of mind required for a stop
(1) Brower v. County of Inyo (1989): a stop must follow from the government’s intentional termination of an individual’s freedom (not when it occurs unintentionally)
(2) Medeiros v. O’Connell (1998): where a hostage is hit by a bullet intended for the hostage-taker, there is no intentional seizure of the hostage within the meaning of Brower
e) The suspect who does not submit
(1) California v. Hodari (1991): Scalia separated seizures into two types:
(a) Officer has physically touched the citizen
(b) Officer has used a non-physical show of authority
(c) “Where the officer engages in a non-physical show of authority, it must be such that a reasonable person would not feel free to leave, and the citizen must actually submit.”  Otherwise, it’s not a seizure and the Fourth doesn’t apply
(i) As a matter of policy, the public should be encouraged to comply with police orders, and gain the protection of the Fourth Amendment
(d) Terry – you can just walk away, Hodari draws a line of where it turns into a 4th event
f) When does submission occur?
(1) United States v. Hernandez (1994): “because he never submitted to authority, nor was he physically subdued” there was no seizure (and  .'. no Fourth protections)
(a) Does the officer’s grabbing of the suspect trigger the 4th? 
(i) Yes – but he runs away and starts a new event – the pursuit is a new event and he doesn’t submit, when he tosses the gun there is no need for reasonable suspicion
g) Hodari’s impact on civil rights actions
(1) Carter v. Buscher (1992): the court found that the Fourth did not protect against an ill-conceived and dangerous plan to effectuate an arrest…the seizure did not occur until he submitted to authority ( i.e. when he was dead
(a) “Pre-seizure conduct is not subject to Fourth Amendment scrutiny”
(b) “A seizure requires not only that the reasonable person feel that he is not free to leave, but also that the subject actually yield to a show of authority from the police or be physically touched by the police.”
3. Grounds for a stop: Reasonable suspicion
a) United States v. Brignoni-Ponce (1975): degree of suspicion required to make a stop is referred to as “reasonable suspicion” by the police; the court must investigate the source of information upon which reasonable suspicion is based and the court must evaluate whether that information is sufficiently suspicious to justify a stop
b) Anonymous Tips
(1) Alabama v. White (1990): an anonymous tip that was reasonably corroborated by a police officer’s investigation provided reasonable suspicion for a stop
(a) White wrote for majority: noted that under Gates totality of the circumstances approach to probable cause, an informant’s Veracity and basis of knowledge remain highly relevant in determining the value of the report of the informant
(b) “Reasonable suspicion is a less demanding standard than probable cause not only in the sense that reasonable suspicion can be established with information that is different in quantity or content than that required to establish probable cause, but also in the sense that reasonable suspicion can arise from information that is less reliable than that required to show probable cause.”
(c) Can reasonable suspicion be created by an anonymous tip?
(i) Must be significantly corroborated – echo of threshold for probable cause ( BK + V
(2) Florida v. J.L. (2000)
(a) Question: whether an anonymous tip that a person is carrying a gun is, without more, sufficient to justify a police officer’s stop and frisk of that person
(b) Holding: “An anonymous tip lacking indicia of reliability of the kind contemplated in Adams and White does not justify a stop and frisk whenever and however it alleges the illegal possession of a firearm”
(c) Reasoning: 
(i) AL v. White: an anonymous tip alone does not satisfy BK or V, but it may be sufficiently corroborated
(ii) This tip lacked the moderate indicia of reliability present in White: it provided no predictive information and  .'. left the police with no means to test the informant’s BK or V
(iii) Rejected the “firearm exception” as going to far
c) J.L. and a tip about reckless driving
(1) United States v. Wheat (2001): anonymous tips about drunk or reckless drivers are reliable in that the potential danger to society is much higher
(2) Quantum of suspicion
(a) United States v. Cortez (1981): the totality of the circumstances must show that the detaining officer has a particularized and objective basis for suspecting the particular person stopped of criminal activity.  
d) United States v. Arvizu (2002):
(1) Example of what constitutes reasonable suspicion, must give weight to totality of the circumstances and factual inferences drawn by officer
(a) “Must look at ‘totality of the circumstances’ of each case to see whether the detaining officer has a ‘particularized and objective basis’ for suspecting legal wrongdoing.  
(b) This process allows officers to draw on their own experience and specialized training to make inferences from and deductions about the cumulative information available to them that ‘might well elude an untrained person.’’
e) Reasonable suspicion of a completed crime
(1) United States v. Hensley (1985): Terry is not confined to prospective crimes; the power granted may also extend to investigate completed crimes
(a) Utilized the “collective knowledge” rule from Whitely v. Warden

f) Relevance of race of the suspect
(1) Can a suspect’s race ever be taken into consideration?
(a) In some cases, it must be used for identification purposes
(b) Kennedy article
(2) City of St. Paul v. Uber (1990): “Simply being on a public street in an area where one ‘might’ find a prostitute or a drug dealer does not, without more, meet any constitutional standard for a stop by the authorities.”
(3) Some courts, in contrast to Uber, have found it permissible for an officer to consider the race of a person in determining whether the person’s conduct is suspicious; race cannot be the only factor supporting a stop, but it may be considered together with other informative factors
g) The use of race in encounters, in absence of reasonable suspicion
(1) If an officer’s conduct is not a seizure, it is not within the scope of the Fourth.  Thus, the Fourth does not prohibit an officer from encountering a person, asking him questions, etc. solely on account of the person’s race.  As far as the Fourth is concerned, an officer can do anything short of a seizure, for any reason or no reason.
(2) United States v.  Avery (1997): the Equal Protection Clause will protect against unreasonable searches and seizures based on race
(a) Intent simply shifts the burden to the gov’t
(3) Judges rely on pattern
h) Use of profiles
(1) United States v. Berry (1982): “the profile is nothing more than an administrative tool of the officers; the presence or absence of a particular characteristic on any particular profile is of no legal significance in the determination of reasonable suspicion”
(2) United States v. Sokolow (1989): “not whether the particular conduct is innocent or guilty, but the degree of suspicion that attaches to particular types of noncriminal acts”
(a) Any rule requiring a least intrusive alternate approach would hamper the police in making on the spot decisions
(b) Dissent: relying on a profile could lead to harassment, some are overbroad, chameleon-like
(3) No reflexive decision-making: Arvizu – 3 factors get no weight, need to look at totality
(4) Even potentially innocent facts, when looked at as a whole, can add up to reasonable suspicion – there aren’t two separate categories that the facts fall into (i.e. innocent v. guilty)
(5) Not required to use the least intrusive approach: Policy concerns re: law enforcement
i) Overbroad profile factors: United States v. Beck (1998): some profile factors are too broad to be useful in a careful consideration of reasonable suspicion
j) Reasonable suspicion and flight from the police
(1) Illinois v. Wardlow (2000): officers are not required to ignore the relevant characteristics of location in determining whether the circumstances are sufficiently suspicious to warrant further investigation
(a) Headlong flight is the consummate act of evasion
(b) Stevens dissent: relevance of flight depends on the circumstances
(c) Presence in high crime area + flight = reasonable suspicion (flight alone is not enough)
4. Limited searches for police protection under the Terry doctrine
a) Hicks – pursuant to a Terry stop, you can frisk, but you cannot search for any evidence!
(1) “We are unwilling to send police and judges into a new thicket of Fourth Amendment law to seek a creature of uncertain description that is neither a plain view inspection nor yet a full-blown search” 
b) Terry allows individualized reasonable suspicion, armed and presently dangerous allows a frisk, based on reasonable apprehension of harm
c) Frisk cannot be used to search for evidence
(1) Minnesota v. Dickerson (1993): court reaffirmed the principle that Terry frisks are justified only for protective purposes and that a search for evidence is not permitted
(a) Strictly for weapons
(b) “Plain touch case” ( could lead to probable cause
d) Suspicion required to support the right to frisk
(1) “A frisk requires reliable knowledge of facts providing reasonable basis for suspecting that the individual to be subjected to that intrusion is armed and may be dangerous” (People v. Russ)
(2) United States v. Rideau (1992): “when someone engages in suspicious activity in a high crime area, where weapons and violence abound, police officers must be particularly cautious in approaching and questioning him”; gives more deference to police
e) Terry frisks and rising violence: United States v. Micheletti (1994): “surely the constitutional legitimacy of a brief patdown may and should reflect the horrendously more violent society in which we live, twenty-five years after Terry”

f) Protective searches beyond the suspect’s person: frisking places and not people
(1) Michigan v. Long (1983): the power to search under Terry can extend to protective examinations of areas beyond the person of the suspect
(a) May search the area if there may be a weapon
(2) People v. Torres (1989): rejected reasoning, finding that it is far-fetched to think that a person will remain a threat after the stop has ended
(a) You can frisk places in close proximity to persons
g) Applying Michigan v. Long
(1) United States v. Brown (1990): “since weapons and violence are frequently associated with drug transactions, the officers reasonably believed that the individuals with whom they were dealing were armed and dangerous”
(2) United States v. Johnson (1991): merely separating the suspect from his effects during the stop would not provide sufficient protection to the officers, since if the stop was terminated, the officers would have to return the property to the suspect
h) Protective searches of persons other than the suspect
(1) United States v. Berryhill (1971): “automatic companion rule”,  whereby the companion of an arrestee could automatically be subjected to a frisk – even if the companion presents no risk of harm to the officer on the facts; Other courts have rejected this rule, finding it inconsistent with the case-by-case mandate of Terry
(2) Ybarra v. Williams (1979): mere presence in place X is not enough to provide a reasonable belief that he posed a risk of harm
i) Inspecting objects during the course of a protective frisk
(1) Under Dickerson, the officer can inspect the object only if it is reasonably likely to be a weapon – Terry does not justify a search for evidence
(2) United States v. Swann (1998): “Given all the circumstances, it was objectively reasonable for the officer to believe that this particular hard object could likely be a weapon and to seize the item to satisfy himself that it was not something that could be used to inflict harm”
(a) Courts tend to give a lot of deference to the cops
(b) Assumes reasonable suspicion for the stop and frisk, until frisk, there was no probable cause to arrest or to search
j) Protective Sweeps
(1) Maryland v. Buie (1990): the Court considered the legality of a “protective sweep”, which it defined as a “quick and limited search of a premises, incident to an arrest and conducted to protect the safety of the police and others”

(a) The relevant question is whether there is reasonable suspicion to believe that there is someone other than the arrestee who, under the circumstances, could present a risk of harm

(b) At the time of the sweep, officers had reasonable suspicion, but not probable cause, to believe that a dangerous person such as Buie’s associate might be hiding in the premises

(2) Protective sweep where arrest is made outside the premises
(a) United States v. Henry (1995): officers exact location does not change the underlying concerns for allowing protective sweeps

(i) “Did articulable facts exist that would lead a reasonably prudent officer to believe a sweep was required to protect the safety of those on the arrest scene?
(ii) Protective sweep was acceptable even though suspect was arrested outside his home

5. Brief and limited detentions: The line between “stop” and “arrest”
a) Terry allows as much force as is needed to catch, subdue, and temporarily incapacitate an individual to confirm or dispel suspicion
(1) Amount of force alone does not answer the question

(a) Excessive force

(b) Movement to a custodial area

(c) Time if more than necessary to confirm or dispel suspicion

b) Forced movement of the suspect to a custodial area
(1) Florida v. Royer: an investigative detention must be temporary and last no longer than is necessary to effectuate the purpose of the stop; methods must also be least intrusive available
(2) Must be sufficiently limited in scope and duration

c) Forced movement for identification purposes
(1) Acceptable to move the suspect on reasonable suspicion for safety concerns
(2) Also permissible to transport the suspect a short distance for purpose of identification by witnesses: People v.Hicks (1986)
d) Investigative techniques that are permissible within the confines of a Terry stop
(1) The purpose of a Terry stop is to permit an officer to investigate the facts on which reasonable suspicion is based, in order to determine whether the suspect is involved in criminal activity.  It therefore follows that some preliminary investigation, designed to clear up or develop reasonable suspicion, is permissible within the confines of a stop.  However, probable cause will be required for more intrusive or long-term custodial investigative techniques.  The difficulty, again, is drawing the line between these two principles.

e) Ordinary intrusive investigative techniques
(1) Some are so intrusive or extensive as to require probable cause; i.e. a search for evidence
f) Investigation of matters other than the reasonable suspicion that supported a stop: stop after a stop
(1) Once the purpose of the stop is satisfied, the officers must release the suspect
(2) If, in the course of a stop to investigate crime A, the officer obtains reasonable suspicion to investigate crime B, then the detention can be extended to investigate crime B even though the initial justification for the stop no longer exists.  
(3) Consensual encounters after a stop has ended
(a) Ohio v. Robinette (1996): there is no bright line requirement that the officer tell the suspect that the stop is completed and that they are free to go; if the suspect consents, the continuing investigation is valid
g) Interrogations and fingerprinting
(1) Interrogations beyond the confines of Terry
(a) Dunaway v. New York (1979): “detention for custodial interrogation – regardless of its label – intrudes so severely on interests protected by the Fourth Amendment as necessarily to trigger the traditional safeguards against illegal arrest”
(b) Kaupp v. Texas (2003): forced transportation and interrogation of a suspect constitutes and arrest for which probable cause is required
(i) “We have never sustained against Fourth Amendment challenge the involuntary removal of a suspect from his home to a police station and his detention there for investigative purposes absent probable cause or judicial authorization”

(2) Fingerprinting
(a) Davis v. Mississippi (1969): “it is arguable that because of the unique nature of the fingerprinting process, such detentions might, under narrowly defined circumstances, be found to comply with the Fourth Amendment even though there is no probable cause in the traditional sense”
(i) Less serious intrusion on liberty
(b) Hayes v. Florida (1985): taking suspect to stationhouse to be fingerprinted amounted to an arrest
(i) When police forcibly remove a suspect to the stationhouse, they are making a seizure that must be considered an arrest, requiring probable cause
(ii) Does not implicate fingerprinting in the field, however
h) Time limits on Terry stops
(1) The Court rejected an absolute time limit for Terry stops in United States v. Sharpe (1985): “if an investigative stop continues indefinitely, at some point it can no longer be justified as an investigative stop”
(a) The Court rejected a “hard-and-fast time limit” and concluded that it was “appropriate to examine whether the police diligently pursued a means of investigation that was likely to confirm or dispel their suspicions quickly, during which time it was necessary to detain the defendant”

i) Show of force during a Terry stop
(1) Courts have routinely relied on Terry and Adams to uphold the use of handcuffs and guns where there is reasonable suspicion to believe that they are necessary to protect the officers from harm (does not turn the encounter into an arrest)
(2) Aggressive tactics employed against minorities
j) Demanding Identification as part of a Terry stop
(1) Hiibel v. Sixth Judicial District Court of Nevada, Humboldt County
(a) A police officer responded to a call reporting that a man assaulted a woman. The officer found defendant standing outside a parked truck with a woman inside the truck. The officer asked for defendant's identification 11 times and was refused each time. The officer arrested defendant. Defendant was convicted for obstructing the officer in carrying out his duties under Nev. Rev. Stat. § 171.123, a "stop and identify" statute that required defendant only to disclose his name. The United States Supreme Court determined that the Terry stop, the request for identification, and the State's requirement of a response did not contravene the guarantees of the Fourth Amendment, because the request for identity had an immediate relation to the purpose, rationale, and practical demands of the Terry stop. Also, the request for identification was reasonably related in scope to the circumstances which justified the Terry stop. The Court also determined that defendant's conviction did not violate the Fifth Amendment's prohibition on compelled self-incrimination, because disclosure of his name presented no reasonable danger of incrimination. 

(b) Question: does the demand for a name violate the Fourth?
(c) Holding: It does not violate the Fourth Amendment prohibition on unreasonable searches and seizures.
(d) Reasoning:
(i) Asking questions is an essential part of police investigations
(ii) The request has an immediate relation to the purpose, rationale, and practical demands of Terry
(e) Court takes pains to point out that you do not need to provide paperwork
(f) If it occurs during a valid Terry stop and is reasonably related to the gov’t interest/purpose, then it does not violate the 4th 
6. Detention of property under Terry
a) United States v. Van Leeuwen (1970): some detentions of property could occur upon reasonable suspicion, if the investigation is conducted promptly and diligently
b) Unreasonable detention
(1) United States v. Place (1983): it is often necessary to seize property upon reasonable suspicion, while an investigation of criminal activity continues, but the limitations applicable to investigative detentions of persons should apply to property as well
7. Limited searches for evidence by law enforcement officers under Terry
a) Arizona v. Hicks (1987): Scalia: “a search is a search, even if it happens to disclose nothing but the bottom of a turntable”

(1) “We are unwilling to send police and judges into a new thicket of Fourth Amendment law to seek a creature of uncertain description that is neither a plain-view inspection nor yet a full-blown search”

(2) O’Connor, Rehnquist, Powell dissent: officers who have a reasonable, articulable suspicion that an object they come across in a lawful search is evidence of crime may make a cursory inspection if the object to verify their suspicion
Examples and explanations:

· What constitutes a “stop”?

· “Free to leave test”

· No seizure has occurred when officers have not yet caught the subject or placed any physical restraint upon him.  Hodari
· Courts weigh duration, degree of intrusion, and the amount of force used against the individual
· No bright-line rule



	(4) Arrest or intrusion equivalent to  arrest
	
	
	
	Probable Cause

	(3) Frisk – limited to pat-down search
	
	
	In addition to (b), reasonable suspicion that suspect is armed and dangerous
	

	(2) Stop- subject confronted and not free to leave

	
	Reasonable suspicion that criminal activity is afoot.  More than a hunch or unparticularized suspicion
	
	

	(1) Subject confronted but free to leave
	No justification required
	
	
	

	
	(a)
	(b)
	(c)
	(d)


· Request for identification is proper as long as there is reasonable suspicion.  Hiibel
· Protective sweeps of the home are acceptable under Terry
· Under the plain feel doctrine, if an officer is conducted a pat-down and feels what he objectively reasonably believes is contraband, he may investigate
H. Search Incident to an Arrest (SITA); Pretextual Stops and Arrests; Plain View Seizures
1. Spatial Limitations
a) Chimel v. California (1969), Stewart
(1) Police came to petitioner's home with an arrest warrant to arrest him for an alleged burglary. When petitioner returned from work, police arrested him. Police then asked for permission to "look around." Even though petitioner objected, the officers conducted a search. They looked through the entire house and had petitioner's wife open drawers and physically remove contents of the drawers so they could view items. Police seized a number of coins and medals, among other things, that respondent State later used to convict petitioner of burglary. Reversing the appeals court's affirmance of conviction, the court held that the search was "unreasonable." It found that there was no justification for searching any room other than that in which the arrest occurred. Even searching through desk drawers or other closed or concealed areas of the room where the arrest occurred was not appropriate. Extending the search to the entire house was not proper, and the court overturned the conviction. 
(2) Question: whether the warrantless search or the petitioner’s entire house can be constitutionally justified as incident to that arrest
(3) Holding: the search of his entire house, when he was arrested earlier in the day and at his place of work, was unconstitutional in that it was not sufficiently connected to the safety and evidentiary concerns that lead to warrantless searches; nor was this area within his immediate control
(4) Reasoning: 
(a) Rabinowitz ( a warrantless search ‘incident to a lawful arrest may generally extend to the area that is considered to be in the ‘possession’ or under the ‘control’ of the person arrested
(b) Ensure officer’s safety and to preserve evidence
b) Application of Chimel’s Case-by-case approach: United States v. Lucas (1990): “A warrantless search incident to arrest may be valid even though a court, operating with the benefit of hindsight in an environment well removed from the scene of the arrest, doubts that the defendant could have reached the items seized during the search”
c) Timing of the grab area determination

(1) Davis v. Robbs (1986): must be determined by the time of the arrest, when there is actual exigency
(2) United States v. Abdul-Saboor (1996): an officer’s search of the area after the arrestee had been taken out of the room was permissible (don’t want to encourage officers to hold arrestees in a specific area just to be able to search, but the searchable area is defined at the time of arrest)
d) Creating grab areas
(1) The arrest power of Chimel is based on the need to prevent the arrestee from  reaching evidence or a weapon
(2) United States v. Perea (1993): “arresting agents are not allowed to simulate circumstances warranting application of the incident-to-arrest exception merely by bringing the item they wish to search into the area near the person arrested, or vice versa”
e) Post-arrest movements: Washington v. Chrisman (1982): “every arrest must be presumed to present a risk of danger to the arresting officer”; there is no need for affirmative indication that they arrestee is carrying a weapon
f) Post-arrest movements ordered by the officer: United States v. Butler (1992): relied on Chrisman, and noted that “police may conduct a limited entry into an area for the purpose of protecting the health or safety of an arrestee”
g) Arrest leading to exigent circumstances
(1) White’s dissenting argument in Chimel is that exigent circumstances will arise so often upon an arrest that it makes sense to establish a bright-line rule permitting a search, so as to avoid the negative effects of ad hoc judgments and a case-by-case approach
(2) The Court requires a showing of exigency on the particular facts of the case, and that the arrest of a person, while certainly relevant, is not dispositive of whether there is risk of destruction of evidence or harm to the officers or public that would excuse the warrant requirement.
(3) Vale v. Louisiana (1970): arresting suspect on the street did not provide the exigent circumstances necessary to warrant search of the house
(4) In many cases, an arrest will create exigent circumstances due to the risk that the arrestee’s friends, family, or associates will destroy evidence
(5) United States v. Socey (1988): “Consistent with Vale, we believe that a police officer can show an objectively reasonable belief that contraband is being, or will be, destroyed within a home if he can show 1) a reasonable belief that third persons were inside a private dwelling and  2) reasonable belief that these third persons are aware of an arrest of a confederate outside the premises so that they might see a need to destroy evidence”
h) Protective sweep after an arrest
(1) Even in the absence of exigent circumstances, police may, pursuant to the Terry doctrine, search beyond the Chimel spatial limitations if it is necessary to conduct a “protective sweep” of the place where the arrest is made
(2) Maryland v. Buie (1990): the Court defined a “protective sweep” as a “quick and limited search of a premises, incident to an arrest an conducted to protect the safety of police officers or others;” limited to areas where third parties might be hiding
2. Temporal limitations
a) Sequence of search and arrest
(1) Courts will not concern themselves with which came first – when both are nearly simultaneous and probable cause to arrest existed before the search was conducted
(2) Rawlings v. Kentucky (1980): “where the formal arrest followed quickly on the heels of the challenged search of petitioner’s person, we do not believe it particularly important that the search preceded the arrest rather than vice versa.”
(a) But a search cannot be used to provide the probable cause necessary to make the arrest (if the arrest happens before or simultaneously), Smith v. Ohio
b) Removal from the arrest scene
(1) Chambers v. Maroney (1970): searching an impounded car after the suspect is already arrested and down at the station does not qualify as an SITA (however, it does fit as an exception to the warrant requirement under the auto exception)
(2) United States v. Edwards (1974): most searches and seizures of the arrestee’s person and things in his possession at the time of the arrest could be examined almost automatically
3. Searches of the person incident to arrest
a) United States v. Robinson
(1) Defendant was pulled over by a police officer. The officer had probable cause to arrest defendant for driving after his license had been revoked. The officer then searched defendant and felt an object under defendant's coat. The officer reached into the coat and pulled out a cigarette package. The officer felt there was something in the package that was not cigarettes. The officer opened the package and found what was later determined to be heroin. The Court reversed the appellate court's decision and found the search permissible under U.S. Const. amend. IV. A search incident to a lawful arrest was clearly authorized. The appellate court's decision was incorrect in that it concluded that even with probable cause for an arrest, an officer was only allowed to conduct a protective frisk for weapons. When an officer had probable cause for an arrest, as the officer in the present case did, a more extensive exploration of the suspect's person was authorized. This was to protect the officer, but also to preserve evidence. The fact that defendant was to be arrested for a driving offense did not lessen the officer's right to search defendant.

(2) Holding: “A custodial search of a suspect based on probable cause is a reasonable intrusion under the Fourth Amendment; that intrusion being lawful, a search incident to the arrest requires no additional justification…in the case of a lawful custodial arrest a full search of the person is not only an exception to the warrant requirement of the Fourth Amendment, but is also a “reasonable” search under that Amendment”
(3) Reasoning:
(a) The question is whether an officer can proceed to a full search of the prisoner
(b) Rests on both safety and evidentiary concerns
(4) Powell concurrence: prisoner’s REOP is lowered, thus it is not a search
(5) Risk of loss of evidence?
(a) No fear of safety, but court allows SITA of the person in every case
(b) Broader than Chimel – just rooted in lawful custodial arrest
b) Remember, the Chimel search is an exception
c) Custodial arrests for minor offenses
(1) Atwater v. City of Lago Vista (2001)
(a) Respondent officer arrested petitioner arrestee for seatbelt violations and placed her in jail until she was released on bond. Petitioners sued respondents, alleging a Fourth Amendment violation. Respondents were granted summary judgment. On certiorari review, the court affirmed the judgment in favor of respondents. The court determined that the Fourth Amendment does not limit police officers' authority to arrest without warrant for minor criminal offenses. Respondent officer had probable cause to believe that petitioner arrestee had committed a crime in his presence; therefore, respondent officer was authorized to make a custodial arrest without balancing costs and benefits or determining whether or not the arrest was in some sense necessary. The court rejected petitioners' argument that peace officers' authority to make warrantless arrests for misdemeanors was restricted at common law to instances of breach of the peace. The court also rejected petitioners' argument for a modern arrest rule.

(b) Question: whether the Fourth Amendment forbids a warrantless arrest for a minor criminal offense, such as a misdemeanor seatbelt violation punishable only by a fine.
(c) Holding: “If an officer has probable cause to believe that an individual has committed even a very minor criminal offense in his presence, he may, without violating the Fourth Amendment, arrest the offender.”
(d) Reasoning:
(i) Far too difficult to apply a case-by-case determination of which offenses an officer may arrest for and which are so minor as to be an unreasonable seizure
(ii) Rules must be sufficiently clear and simple; administrable
(2) Robinson and containers in the arrestee’s grab area
(a) The Court in Robinson established an automatic right to search everything found on a person who has been subjected to a custodial arrest
(b) United States v. Chadwick: REOPs in areas not within immediate reach are not diminished purely due to arrest
Examples and Explanations

· Courts, on recognizing the inherent danger to safety and evidence during an arrest, made an exception to the search warrant requirements for searches incident to arrests

· The underlying arrest must be lawful – there must be probable cause, and if it is within the home, there must be a valid arrest warrant

· The general rule is that the arrest must precede the search, but the Court has sanctioned the search before the arrest, but only because the officer had probable cause for the arrest and merely delayed announcing the arrest

· Scope is limited to the arrestee and the “grabbable space” Chimel
· Has been expanded to include authorizing seizure and opening of containers in the are, Robinson
· Must occur contemporaneously with the arrest (not after): “container doctrine”
· The entire interior of the passenger compartment of an automobile is searchable

· Bright-line standard

· Protective sweeps of the premises when police make an arrest in the home; Buie
4. The arrest power applied to automobiles
a) New York v. Belton (1981)
(1) Defendant was a passenger in an automobile that sped by a police officer at a fast rate. Upon stopping the car, the officer smelled marihuana smoke and saw an envelope on the car's floor that was marked with a name for marihuana. He therefore required the occupants to get out of the vehicle and proceeded to search them. He opened the envelope and found that it contained marihuana. He also searched defendant's jacket in the vehicle and found cocaine. In defendant's subsequent drug prosecution, the trial court denied his motion to suppress the items seized in the search of the vehicle. However, the final state appellate court reversed, holding that the search of the jacket was not incident to defendant's arrest. The state was granted certiorari, and the Court reversed the decision of the state court, holding that the items seized in the warrantless search of the vehicle's passenger compartment, incident to defendant's lawful custodial arrest, were justifiably seized because of the exigencies of the situation. Thus, the search did not violate the safeguards of U.S. Const. amend. IV and U.S. Const. amend. XIV.

(2) Question: when the occupant of an automobile is subjected to a lawful custodial arrest, does the constitutionally permissible scope of a search incident to his arrest include the passenger compartment of the automobile in which he was riding?
(3) Holding: “When a policeman has made a lawful custodial arrest of the occupant of an automobile, he may, as a contemporaneous incident of that arrest, search the passenger compartment of the vehicle”
(4) Reasoning:
(a) Within the area into which an arrestee might reach in order to grab a weapon or evidentiary item
(b) Police may also examine containers under the same reasoning
(c) Arrest justifies infringement of privacy interests
b) Applicability of Belton to searches of places other than vehicles
(1) The first bright line rule is that a passenger compartment is always within the arrestee’s grab area
(a) This may be extended to other enclosed spaces, in conflict with Chimel
(2) The second bright line rule is that containers in the arrestee’s grab area can be opened automatically
(a) Any extension of this rule could be in conflict with Chadwick
c) Thornton v. United States (2004)
(1) A police officer determined that defendant's vehicle had improper license tags, but defendant parked and exited the vehicle before the officer had an opportunity to stop the vehicle. Upon contacting defendant and discovering drugs on his person, the officer arrested defendant, searched the passenger compartment of the vehicle, and discovered the firearm. Defendant contended that the officer's authority to search a vehicle upon arresting the occupant did not apply where defendant was contacted after exiting the vehicle. The United States Supreme Court held, however, that the officer was allowed to search the passenger compartment of defendant's vehicle incident to the lawful custodial arrest of defendant as a recent occupant of the vehicle. The authority for the vehicle search was not limited to arrests of persons actually occupying vehicles at the time of initial contacts with officers, since the same interests in the safety of the officer and preservation of evidence applied to both occupants and recent occupants of a vehicle.

(2) Question: whether Belton’s rule is limited to situations where the officer makes contact with the occupant while the occupant is inside the vehicle or whether it applies as well when the officer first makes contact with the arrestee after the latter has stepped out of the vehicle
(3) Holding: Belton governs even when an officer does not make contact until the person arrested has left the vehicle
(4) Reasoning:
(a) There is no basis to find that the span of the arrestee’s immediate area of control is determined by  whether the arrestee exited the vehicle at the officer’s direction, or whether the officer initiated contact with him while he remained in the car
(b) Identical concerns re: safety and evidence
(5) O’Connor concurrence: all but footnote 4 
(6) ** Scalia and Ginsburg concurrence: “Conducting a Chimel search is not a government right; it is an exception – justified by necessity – to a rule that would otherwise render the search unlawful
(a) “In short, both Rabinowitz and Chimel are plausible accounts of what the Constitution requires, and neither is so persuasive as to justify departing from settled law.  But if we are going to continue to allow Belton searches on stare decisis grounds, we should at least be honest about why we are doing so.  Belton cannot reasonably be explained as a mere application of Chimel.  Rather, it is a return to the broader sort of search incident to arrest that we allowed before Chimel.”
5. The arrest power rule where no arrest takes place
a) Knowles v. Iowa (1998)
(1) Defendant was stopped by a police officer for speeding and was issued a citation rather than arrested. The officer then conducted a full search of defendant's car, incident to the citation. The officer found a bag of marijuana and a "pot pipe." Defendant was then arrested and charged with violation of Iowa state laws dealing with controlled substances. Defendant made a motion to suppress the evidence because the search was not incident to arrest. The trial court denied the suppression motion and convicted defendant. The state supreme court affirmed the conviction. The United States Supreme Court reversed and remanded, holding that the issuance of the citation did not authorize the officer, consistently with the Fourth Amendment, to conduct a full search of the car. There was no need to discover and preserve evidence because once defendant was stopped and issued a citation all the evidence necessary to prosecute had been obtained. The threat to safety from issuing a traffic citation was significantly less than in the case of a custodial arrest.

(2) Question: whether when issuing a citation rather than arresting an offender the officer is authorized to conduct a full search of the car
(3) Holding:  No - citation offenses do not allow a full search of the automobile; a search incident to a citation does not comport with the Fourth Amendment
(4) Reasoning:
(a) The concerns for safety and preservation of evidence are not strong enough to overcome the threshold of intrusion on the privacy interests of the individual
(b) A routine traffic stop is relatively brief and more analogous to a Terry stop than to a formal arrest
6. Pretextual stops and arrests
a) Whren v. United States (1996)
(1) Plainclothes vice-squad officers were patrolling "high drug area" in an unmarked car. An officer who had observed traffic violations approached a vehicle that was occupied by defendants. When the officer approached defendant driver's car window, he observed two large plastic bags of what appeared to be crack cocaine in defendant passenger's hands. Defendants were arrested and illegal drugs were retrieved from the vehicle. On appeal, defendants accepted that the officer had probable cause to believe the traffic code was violated, but argued that the test for traffic stops should have been whether a police officer, who acted reasonably, would have made stop for the given reason. Court disagreed because the officer's motive did not apply outside the context of inventory search or administrative inspection, and performance of balancing analysis was unnecessary where probable cause existed and a traffic stop out of uniform did not remotely qualify as an extreme practice.
(2) Question: whether the temporary detention of a motorist who the police have probable cause to believe has committed a civil traffic violation is inconsistent with the Fourth Amendment’s prohibition against unreasonable searches and seizures unless a reasonable officer would have been motivated to stop the car by a desire to enforce traffic laws
(3) Holding:  there is no possible alternative test; probable cause renders searches and seizures valid under the Fourth Amendment, regardless of the importance of the crime
(4) Reasoning:
(a) “Not only have we never held, outside the context of inventory search or administrative inspection, that an officer’s motive invalidates objectively justifiable behavior under the Fourth Amendment; but we have repeatedly asserted the contrary” (citing Robinson)
(5) Debate between would have and could have to capture competing arguments
(a) Custodial arrest gives an enormous amount of power ( arrest for crime A to gather evidence for crime B = Pretext
(6) Robinson: “a traffic-violation arrest would not be rendered invalid by the fact that it was a ‘mere pretext for a narcotics search’ and that a lawful postarrest search of the person would not be rendered invalid by the fact that it was not motivated by the officer-safety concern that justifies such searches.”
(7) Court rejects balancing test – probable cause is the balance
b) Equal Protection issues
(1) United States v. Scopo (1994): “Though the Fourth Amendment permits a pretext arrest, if otherwise supported by probable cause, the Equal Protection Clause still imposes restraint on impermissibly class-based discriminations”
(2) It is extremely difficult to prove an equal protection violation when it comes to police officer conduct in the streets

(3) United States v. Armstrong: defense must show both effect and purpose to establish a prima facie case
(4) Specific intent standard dooms pretextual arrests
(a) Public outrage has led to state legislation and research into the matter
c) Probable Cause of a traffic violation
(1) United States v. Miller: initial stop was not legal;  .'. evidence was fruit of an illegal search (flip side of Whren)
Examples and Explanations

· The fact that traffic violations are so frequent and that a police officer will almost always be able to catch someone in a traffic violation creates irresistible temptation to use traffic stops as a means of investigating other offenses as to which no probable cause or even reasonable suspicion exists ( SC rejected this argument in Whren and held that ulterior motives do not invalidate police conduct otherwise justified in the basis of probable cause
· Left open the possibility that administrative searches which do not require probable cause could be subject to pretext scrutiny

· Selective enforcement must be viewed under Equal Protection, not the Fourth Amendment

· But under Armstrong, in using Equal Protection, the ∆ must show both that the policy had a discriminatory effect and that there was a discriminatory motive

7. Plain view and Plain touch seizures
a) Elements of a valid plain view search: 1) right to be in a particular place, and 2) probable cause to believe that subject to seizure
b) Horton v. California (1990)
(1) Petitioner was convicted of the armed robbery of the treasurer of a coin club following denial of his motion to suppress weapons seized by police from his residence. After an appellate court affirmed the conviction, petitioner sought certiorari. The Supreme Court affirmed. The Court concluded that, though inadvertence was a characteristic of most legitimate plain view seizures, it was not a necessary condition, so that the items seized from petitioner's home were discovered during a lawful search authorized by a valid warrant. When the weapons were discovered, it was immediately apparent to the police officer that they constituted incriminating evidence. The officer had probable cause, not only to obtain a warrant to search for the stolen property, but also to believe that the weapons and handguns had been used in the crime he was investigating. The search was authorized by the warrant, and the seizure was authorized by the plain view doctrine. The scope of the search was not enlarged in the slightest by the omission of any reference to the weapons in the warrant.

(2) Question: whether the warrantless seizure of evidence of crime on plain view is prohibited by the Fourth Amendment if the discovery of the evidence was not inadvertent
(3) Holding: “even though inadvertence is a characteristic of most legitimate “plain view” seizures, it is not a necessary condition.”
(4) Reasoning:
(a) Coolidge v. New Hampshire (1971): if officers have a right to be in a particular place and come upon evidence that they have probable cause to believe it is subject to seizure, they may seize it
(i) “Plain view” doctrine may not be used to extend “from a general exploratory search”
(b) The officers are lawfully there -  no reason to require them to leave to obtain a second warrant; focuses on the unexpected
(5) Brennan and Marshall dissent:
(a) Inadvertence doesn’t freely protect privacy interests – concerned that cops will doctor warrants to make a blanket approval to search: pursuant to searching for small object 1, they find objects 2-8 and seize the items under the plan view doctrine
c) Probable Cause to seize an item in plain view
(1) Arizona v. Hicks (1987): Scalia writes that probable cause is necessary to justify a search that precedes a plain view seizure
(a) Turntable case
(b) That probable cause must be readily apparent (must exist without the necessity of further search)
(c) Important case for a definition of “plain view”: Scalia refuses to allow on less than probable cause
d) The plain touch doctrine
(1) Minnesota v. Dickerson (1993): plain touch is analogous to plain view and acceptable under the Fourth
(a) “The rationale of the plain view doctrine is that if contraband is left in open view and is observed by a police officer from a lawful vantage point, there has been no invasion of a legitimate expectation of privacy and this no ‘search’ within the meaning of the Fourth Amendment.  If a police officer lawfully pats down a suspect’s outer clothing and feels an object whose contour or mass makes its identity immediately apparent, there has been no invasion of the suspect’s privacy beyond that already authorized by the officer’s search for weapons.”
(b) Evidence may be gathered through any sense
Examples and Explanations

· “Plain view doctrine” does not permit a search without a warrant, only a seizure of something already discovered

· Once the item has been viewed, it is silly to require the officer to stop and get a warrant when he is already lawfully on the premises

· The requirements:

· The officer’s original intrusion is lawful

· The item is observed while the officer is confining her activities to the permissible scope of that intrusion

· It is immediately apparent that the item is contraband or evidence of crime, without the necessity for any further examination or search

I. Automobiles and other movable objects
“Automobile exception” ( police may search an automobile without a warrant, so long as they have probable cause to believe it contains evidence of criminal activity
1. Carroll v. United States (1925); the “Carroll doctrine”
a) “It is not practicable to secure a warrant because the vehicle can be quickly moved out of the locality or jurisdiction in which the warrant must be sought”
b) Under some circumstances, cops may search if they believe there is probable cause that it contains evidence in light of the mobility of the car
2. Distinguishing Carroll from SITA
a) Under the auto exception, the officer must still have probable cause to believe that evidence will be found in the area of the car that she searches.  In contrast, all that is needed for a SITA is probable cause to arrest – as shown in Belton, that probable cause could be for a minor offense
3. The progeny of Carroll
a) Chambers v. Maroney (1970)
(1) Based on descriptions by a robbery victim and witnesses, police stopped a car in which petitioner was riding. He and the other occupants were arrested and charged with armed robbery. The car was taken to the police station, where officers conducted a warrantless search producing guns and stolen property. This evidence was admitted at trial, and petitioner was convicted for robbery. After unsuccessful habeas proceedings in state court, petitioner sought a writ of habeas corpus in district court. His petition was denied without a hearing, and the court of appeals affirmed. On certiorari, the court affirmed, holding that the warrantless search of the car at the police station did not constitute a violation of petitioner's rights under U.S. Const. amend. IV. The court reasoned that the police had probable cause to arrest the car's occupants for robbery and to search the car for the fruits of the crime; that an immediate warrantless search of the car at the time and place of arrest would have been constitutionally permissible; that the probable-cause factor still obtained at the police station; and that it was reasonable for police to take the car there before making the search.

(2) Question: is evidence seized from an auto, in which petitioner was riding at the time of arrest, after the auto was taken to the station and was there thoroughly searched without a warrant, admissible?
(3) Holding: As long as there is probable cause, the car may be searched immediately on the scene or later at the station.
(4)  “For constitutional purposes, we see no difference between on the one hand holding a car before presenting the probable cause issue to a magistrate and on the other hand carrying out an immediate search without a warrant.”
(5) Dissent: Infringing on privacy is worse than infringing on possessory interests 
(6) Court finds that there is a diminished REOP in cars – relates back to Katz
4. Carroll and forfeiture of automobiles
a) Florida v. White: “Although the police lacked probable cause to believe that respondent’s car contained contraband they certainly had probable cause to believe that the vehicle itself was contraband under FL law”
5. Moveable property – in and out of cars
a) Does the rule apply to other moveable containers (i.e. luggage, etc.)?
(1) No; it is based on a reduced REOP in a car
b) United States v. Chadwick (1977): mobility of footlocker justified seizure upon probable cause, but that a warrant was required to search the footlocker
(1) Personal effects have a higher REOP
c) Mobile containers in the car
(1) Arkansas v. Sanders (1979): warrant required to search a suitcase that had been placed in the trunk of a taxi; officers had probable cause to search the suitcase, but not the taxi
(2) United States v. Ross (1982): Court upheld the warrantless search of a paper bag found during the search of a car; “in neither Chadwick nor Sanders did the police have probable cause to search the vehicle or anything in it except the footlocker and the suitcase”
(a) Here, the officers had probable cause to search the entire car for drugs
(b) If officers are informed that a person has drugs in a bag in the trunk, it would appear that probable cause is localized in the bag, and hence Sanders would apply.  But if they are more generally informed that there are drugs in the trunk, Ross would apply.
d) California v. Acevedo (1991)
(1) Defendant placed a bag in the trunk of a car. Police officers stopped him, opened the trunk, and found marijuana. The Court held that the Fourth Amendment did not require the police to obtain a warrant to open the sack in a movable vehicle simply because they lacked probable cause to search the entire car. The same probable cause to believe that a container held drugs allowed the police to arrest the person transporting the container and search it. The police had probable cause to believe that the paper bag in the car's trunk contained marijuana and probable cause allowed a warrantless search of the paper bag. The Fourth Amendment did not compel separate treatment for an automobile search that extended only to a container within the vehicle. The police could search containers found in an automobile without a warrant if their search was supported by probable cause.

(2) Question: whether the Fourth requires the police to obtain a warrant to open a container found in a vehicle without probable cause to search the entire car
(3) Holding: “The police may search a vehicle and the containers within it where they have probable cause to believe contraband or evidence is contained.  No warrant necessary.”
(a) Goes with Ross (not Chadwick), overrules Sanders
(b) Cops can search containers in cars
(4) Reasoning:
(a) Can assume that probable cause indicates that a warrant will be issued
(b) Discrepancy between Chadwick-Sanders rule (must have warrant to open containers) and Ross
 rule (no warrant necessary if there is probable cause to search the entire car)
(5) Scalia concurrence:
(a) “Our intricate body of law regarding ‘reasonable expectation of privacy’ has been developed largely as a means of creating these exceptions, enabling a search to be denominated not a Fourth Amendment ‘search’ and therefore not subject to the general warrant requirement.”
(6) Stevens, Marshall dissent:
(a) It is just as contradictory to allow a search of a container when it is in a car but not when one is holding it on the street
e) Delayed search of containers
(1) United States v. Johns (1985): “searches of containers discovered in the course of a vehicle search are not subject to temporal restrictions not applicable to the vehicle search itself”
f) Search of passenger’s property
(1) Wyoming v. Houghton (1999): “if probable cause justifies the search of a lawfully stopped vehicle, it justifies the search of every part of the vehicle and its contents that may conceal the object of the search”
(a) Can inspect a passenger’s belongings if there is probable cause that evidence may be inside
(b) United States v. Di Re: you can’t search the person of the passenger
Examples and Explanations

· Recognizing the impracticability of obtaining a warrant to search a car stopped by police on the open road, Carroll authorizes a warrantless search where the officers have probable cause to believe there was contraband or other evidence of criminal activity in the car

· Launched an enormous trail of cases which expand the doctrine

· Chambers v. Maroney: upheld the warrantless search of a car that had been stopped on the road, but was searched subsequently at the station house after it had been seized and its occupants taken into custody

· No difference between the open road and down at the station house

· More important to search the car right away and not intrude on owner’s property interests than to have to wait for a magistrate to grant a warrant
· Ross and Acevedo allow warrantless searches of the entire automobile as well as containers found within it, limited only by the size and nature of the items for which there is probable cause to search
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	Inventory of car (scope depends on regulation)

	
	
	
	
	

	
	Administrative regulation
	Reasonable suspicion to stop
	Reasonable suspicion and fear for safety
	Probable cause to arrest occupant
	Probable cause to search


J. Exigent Circumstances
1. Welsh v. Washington: hot pursuit doesn’t apply if person doesn’t know they are being pursued
2. Illinois v. McArthur: you can sometimes restrict from entry into home to wait for warrant
Examples and Explanations
· Where the exigencies of the situation compel police to act immediately or risk imminent danger to themselves of others, it would be unreasonable to require resort to the warrant process

· Prerequisites

· The circumstances presented the police with a sufficiently compelling urgency, making resort to the warrant process both impracticable and risky

· The police had justification amounting to probable cause to believe that items relating to the crime would be found
· Most cases involve “hot pursuit”

· However, warrantless entry into one’s home is never permissible when the suspect is sought for a minor crime

· Scope of permissible search is strictly limited to the exigencies upon which it is based

K. Administrative searches and other seizures based on “special needs”
The Court has applied reasonableness standard for searches conducted for purposes other than traditional criminal law enforcement.  If the government search or seizure is designed to effectuate special needs beyond criminal law enforcement, then the Court engages in a balancing of interests under the reasonableness clause to determine what safeguards must apply.  Reasonableness analysis balances the need for a particular search or seizure against the degree of invasion upon personal rights that the search or seizure entails.  If the purpose of the search is simply to obtain evidence for purposes of criminal law enforcement, then probable cause and a warrant are presumptively required.  Searches and seizures other than criminal utilize a balancing test.
1. Safety inspections of homes
a) Camara v. Municipal Court (1967): while a warrant is required for an administrative safety inspection of a home, the warrant need not be based upon a finding of probable cause that a particular home is in violation of a safety code.  Instead, the warrant can be issued upon a finding that the search is in compliance with a reasonable administrative scheme
(1) Just want to know authority and purpose of the inspecting officer
b) See v. City of Seattle (1967): applied the Camara requirements (warrant based on probable cause or demonstrated compliance with some reasonable administrative inspection scheme) to inspections of non-residential commercial structures
c) The assessment of cause for a safety inspection
(1) Need only decide whether an established inspection policy exists and whether the inspection for which a warrant is sought fits within that program
d) Warrants without probable cause?
(1) Griffin v. Wisconsin (1987): a warrant based on something other than probable cause would violate the specific language of the Fourth in a petitioner’s home; probation officer can search home upon reasonable suspicion of violation
(a) Lower REOP
2. Administrative searches of businesses
a) New York v. Burger (1987)
(1) Police officers searched respondent vehicle dismantler's junkyard pursuant to N.Y. Veh. & Traf. Law § 415(a)(5), which required junkyard owners to maintain records for routine spontaneous inspections by police officers and state agents. In the course of their search, officers discovered stolen vehicles and parts in respondent's junkyard. On appeal from a decision holding that the statute and search were constitutional, the appellate court reversed upon a conclusion that the statute violated the Fourth Amendment because of its authorization of warrantless searches solely for the purpose of uncovering criminality. On grant of certiorari, the Court reversed the appellate court's judgment upon a finding that vehicle dismantlers were part of a closely regulated industry that carried a reduced expectation of privacy thereby lessening the application of Fourth Amendment warrant and probable cause requirements. In addition, the high incidence of motor vehicle theft rendered such inspections essential and amounted to a substantial state interest and hence the State was allowed to address the major social problem of car theft by the implementation of an administrative scheme. 

(2) Question: whether the warrantless search of an auto junkyard, conducted pursuant to a statute authorizing such a search, falls within the exception to the warrant requirement for administrative inspections of pervasively regulated industries
(a) Whether an otherwise properly administrative inspection is unconstitutional because the ultimate purpose of the regulatory scheme to which the search is done – the deterrence of criminal behavior – is the same of that of penal laws, with the result that the inspection may disclose violations not only of the regulatory statute but also of the penal statutes
(3) Holding: Warrantless searches of commercial premises of a highly regulated industry are valid under the Fourth.  
(a) “So long as a regulatory scheme is properly administrative, it is not rendered illegal by the fact that the inspecting officer has the power to arrest individuals for violations other than those created in the scheme itself.
(4) Reasoning:
(a) Closely regulated businesses have a reduced REOP and increased government interest
(b) Three criteria must be met:
(i) Must be a substantial government interest that informs the regulatory scheme pursuant to which the inspection is made
(ii) Must be necessary to further the regulatory scheme
(iii) Must provide a constitutionally adequate substitute for a warrant
(c) History of regulation is a factor, but not determinative
(d) Overcomes this by finding that a state may address a social problem through civil and criminal statutes, and it is acceptable to use both
3. Searches and seizures of individuals pursuant to “special needs”
a) Searches and seizures on the basis of reasonable suspicion rather than probable cause
(1) New Jersey v. T.L.O. (1985): the state’s need to assure a healthy and safe learning environment permitting the Court to balance the state interest at stake in the search against a student’s privacy interest
(a) Reasonable suspicion standard was sufficient to protect the student’s diminished REOP
b) Suspicionless searches of persons on the basis of “special needs”
(1) Drug-testing employees
(a) T.L.O., Griffin, and O’Connor each permitted special needs searches on the basis of reasonable suspicion rather than probable cause
(b) Skinner v. Railway Labor (1989): upheld drug testing of employees involved in certain train accidents: program was sufficiently limited and interest was sufficiently compelling
(i) “Special needs beyond normal law enforcement that may justify departures from the usual warrant and problem cause requirements”
(ii) “Where the privacy interests implicated by the search are minimal and where an important governmental interest furthered by the intrusion”
(c) National Treasury Employees Union v. Von Raab (1989): upheld drug testing for specific jobs which entailed a higher safety concern
(i) No historical problem, though
(2) HIV Testing
(a) People v. Adams (1992): court rejected Fourth Amendment argument for mandatory testing of sex offenders
(i) The government has a “special need” in combating AIDS and in informing and treating those who may have been infected
(3) Drug-testing pregnant mothers: Ferguson v. City of Charleston (2001)
(a) A state hospital implemented a policy setting forth procedures to be followed by hospital staff to identify pregnant patients suspected of drug abuse. Pursuant to the policy, hospital staff members tested pregnant patients for drug abuse and reported positive tests to the police. Petitioners, women who received obstetrical care at the hospital and who were arrested after testing positive for cocaine, sued respondents, alleging that the warrantless and allegedly nonconsensual drug tests were unconstitutional searches. The federal appellate court found the searches to be reasonable as a matter of law under the "special needs" doctrine. On certiorari, the court reversed the judgment. Given the primary purpose of the program, which was to use the threat of arrest and prosecution in order to force women into treatment, and given the extensive involvement of law enforcement officials at every stage of the policy, the case simply did not fit within the closely guarded category of "special needs." Therefore, U.S. Const. amend. IV's general prohibition against nonconsensual, warrantless, and suspicionless searches necessarily applied to the policy.

(b) Question: whether a state hospital’s performance of a diagnostic test to obtain evidence of a patient’s criminal conduct for law enforcement purposes is an unreasonable search if the patient has not consented to the procedure
(c) Holding: Because the scheme’s primary purpose, in policy and execution, was law enforcement, it was not within the category of “special needs” and did violate the patient’s Fourth Amendment rights
(i) Fatal defect: law enforcement seemed to trump other purposes
(ii) Fn b: “In contrast, in this case, the policy was specifically designed to gather evidence of violations of penal laws” (distinguishing from Burger)
(d) Dissent
(i) Necessarily concluded that the state’s asserted non-law enforcement intent was merely a pretext 
(a) How they got around Burger
4. Roadblocks, Checkpoints, and Suspicionless Seizures
a) Individual stops without suspicion
(1) Delaware v. Prouse (1979): an officer can not, in the absence of reasonable suspicion, stop an automobile and detain the drive in order to check his license and registration, need individualized suspicion – condemns unconstitutional exercise of discretion
b) Permanent checkpoints
(1) United States v. Martinez-Fuerte (1976): relying on Terry, the court approved Suspicionless stops at permanent checkpoints removed from the border – necessary to implement the state interest in regulating the flow of illegal aliens; minimal intrusion
(a) No surprise
(b) Limit police discretion
(c) Not chosen in the field
c) Temporary checkpoints to check for DUI
(1) Michigan Department of State Police v. Sitz (1990): Court relied on Terry rather than “special needs” – it was a stop, not a search
(a) Intrusiveness extremely limited
(b) “The choice among such reasonable alternatives remains with the government officials who have a unique understanding of, and a responsibility for, limited public resources” : Gov’t needs to show a reasonably-related rationale basis (different from best choice)
(c) Under Terry (not special needs because it’s solely a criminal purpose – there is no other special need) police in the field can establish a fixed sobriety checkpoint  

d) Drug checkpoints
(1) City of Indianapolis v. Edmond (2000)
(a) Petitioner city operated vehicle checkpoints to interdict unlawful drugs. At each checkpoint location, the police stopped a predetermined number of vehicles. Pursuant to written directives, an officer advised the driver that he or she was being stopped at a drug checkpoint and asked the driver to produce a license and registration. The officer looked for signs of impairment and conducted an open-view examination of the vehicle from the outside. A narcotics-detection dog walked around the outside of each stopped vehicle. Respondents were stopped at a narcotics checkpoint and filed a class action lawsuit against petitioners, claiming that the roadblocks violated U.S. Const. amend. IV. Respondents' preliminary injunction motion was denied, but this decision was reversed on appeal. On certiorari, the court affirmed the determination that the checkpoints violated U.S. Const. amend. IV because the primary purpose of the narcotics checkpoint program was to uncover evidence of ordinary criminal wrongdoing. Because the authorities pursued primarily general crime control purposes at the checkpoints, the stops could only be justified by some quantum of individualized suspicion.

(b) Question: whether a highway checkpoint program whose primary purpose is the discovery and interdiction of illegal narcotics is constitutional
(c) Holding: Because the primary purpose of the program was to uncover evidence of ordinary criminal wrongdoing, the program “contravenes the Fourth Amendment” and therefore must satisfy a requirement of individualized suspicion.  This program does not.  
(d) Reasoning:
(i) Martinex-Fuerte, Sitz and Prouse upheld checkpoints aimed at serving specific and weighty state interests
(ii) Stopping a vehicle effectuates a seizure
(iii) The Court has “never approved a checkpoint program whose primary purpose was to detect evidence of ordinary criminal wrongdoing.  Rather, our checkpoint cases have recognized only limited exceptions to the general rule that a seizure must be accompanied by some measure of individualized suspicion…Each of the checkpoint programs that we have approved was designed primarily to serve purposes closely related to the problems of policing the border or the necessity of ensuring roadway safety.”
(iv) Cannot sanction generalized and suspicionless stops – the balance does not tip in favor of the state’s interest over the individual’s rights
e) Drug-detection as a vehicle-related safety interest: United States v. Davis (2001): drug dealers present the same immediate highway safety concerns that drunk drivers do
f) Suspicionless Checkpoints to obtain information about a crime
(1) Illinois v. Lidster (2004)
(a) The checkpoint stop's primary law enforcement purpose was to ask vehicle occupants for their help in providing information about a crime committed, in all likelihood, by others. The police expected the information elicited to help them apprehend, not the vehicle's occupants, but other individuals. An information-seeking stop was not the kind of event that involved suspicion, or lack of suspicion, of the relevant individual. A presumptive rule of unconstitutionality did not apply. Thus, the instant court had to judge the stop's reasonableness, hence, its constitutionality, on the basis of the individual circumstances. The relevant public concern was grave because police were investigating a crime that had resulted in a human death. The stop advanced the grave public concern to a significant degree, and the police appropriately tailored their checkpoint stops to fit important criminal investigatory needs. The stops interfered only minimally with liberty of the sort the Fourth Amendment sought to protect. Each stop required only a brief wait in line. Police contact consisted simply of a request for information and the distribution of a flyer. The checkpoint stop was constitutional.

(b) Question: If a police checkpoint to obtain information about a crime is constitutional
(c) Holding: Police stops to obtain information about a crime are reasonable and, therefore, constitutional
(d) Reasoning:
(i) “Seeking information from the public is one [context] in which, by definition, the concept of individualized suspicion has little role to play”
(ii) Minimal intrusion on the individual, grave public concern
Examples and Explanations

· What started as an impracticability reasoning quickly burgeoned into a diminished REOP rationale
· If a business is pervasively regulated, then there is less privacy interest
L. Consent Searches
1. Consent alone can make the intrusion lawful – used as a doctrine by police to engage in a vast number of searches
2. Voluntary Consent
a) Voluntariness distinguished from Waiver
(1) Schneckloth v. Bustamonte (1973): a search based on voluntary consent is reasonable even in the absence of a warrant or any articulable suspicion
(a) Test is whether the consent to search was voluntary under the totality of he circumstances; absence of consent is not dispositive
(b) Dissent said that you can’t voluntarily waive consent without knowledge that you can!  You must know you have the right to refuse
(c) In 1973 it was voluntary, in 1966 it was VKI – Warren court willing to extend VKI to waiver of rights
b) The consequences of refusing consent: United States v. Prescott (1978): a person cannot be penalized for exercising their right to refuse to permit a search and cannot be used as an indication of criminal conduct
c) The impact of custody
(1) United States v. Watson (1976): the absence of consent warnings or of proof that Watson knew he could withhold consent was not controlling where the ∆ “had been arrested and was in custody, but his consent was given while on a public street, not in the confines of the police station”
(a) Has been extended to uphold consent extracted in all types of custodial situations; while the person’s custodial status is relevant, it is not dispositive
d) Totality of the circumstances
(1) Bumper v. North Carolina (1968): placed burden of proving that consent “was, in fact, freely and voluntarily given” on the government 
(a) United States v. Gonzalez-Basulto (1990)
(b) Voluntariness of ∆’s custodial status
(c) Presence of coercive police procedures
(d) Extent and level of the ∆’s cooperation w/ police
(e) ∆’s awareness of his right to refuse consent
(f) ∆’s education and intelligence
(g) ∆’s belief that no evidence will be found
e) Threat of action if consent is refused
(1) United States v. Duran (1992): is consent valid if the police say that they will come back later with a warrant? Sometimes!

(2) United States v. Ivy (1998): if the threat goes too far, however, this will render the consent involuntary
f) Must a person who is stopped be told that he is free to leave?
(1) Ohio v. Robinette (1996): the Fourth does not require an officer to inform a suspect after a stop has concluded that he is free to go before consent is considered voluntary?
(a) “Voluntariness is a question of fact to be determined by the [totality of] the circumstances”
g) Subjective attitudes towards authority
(1) United States v. Zapata (1993): rejected “notion that his attitude toward police, from whatever source, can constitute such a relevant subjective characteristic”
h) Did the person consent?
(1) United States v. Price (1995): in some cases, the question is whether the ∆ consented at all; Court relied on totality to determine if response was really a consent or not
i) “Reluctant” consent: United States v. Rivas (1996): petitioner had added the word “reluctantly” to his consent form; this showed that it was voluntary, not the other way around
3. Third party consent
a) Frazier v. Cupp (1969): assumption of risk when lending property to others
b) Actual authority
(1) United States v. Matlock (1974): “The authority which justifies the third-party consent …rests…on mutual use of the property by persons generally having joint access or control for most purposes, so that it is reasonable to recognize that any of the co-inhabitants has the right to permit the inspection in his own right and that the others have assumed the risk that one of their number might permit the common area to be searched”
c) Apparent authority
(1) Illinois v. Rodriguez (1990): officers’ reasonable belief that the friend had authority to consent would validate entry
(a) Sustained conviction on reasonable belief by officer that he did have consent – belief as to authority was reasonable
(b) Dissent: battle between theories ( Scalia finds that he didn’t have authority   .'. cannot subtract from a searchee’s Fourth Amendment rights
(i) Doesn’t trump majority, just two very different schools of thought
(ii) Scalia allows for reasonable mistakes
d) Mistakes of law: Stoner v. California (1964): limitations to reasonable reliance on apparent authority
e) The duty to investigate: United States v. Dearing (1993): live-in babysitter lacked authority to consent to search of bedroom; officers should have inquired further into her status
(1) Actual but not apparent authority ( back to reasonableness
f) Three kinds of apparent authority questions
(1) United States v. Jenkins (1996):
(a) “In the first class of situations, an officer would never be justified in believing that the consenter has authority, regardless of what the consenter says.
(b) In the second set of situations, a reasonable officer would usually think that the consenter does not have authority, but the officer could be justified in thinking otherwise if the consenter provides additional information indicating common authority…In such cases, a simple ‘yes’ to a request means ‘no’; but an elaborate ‘yes’ describing a basis for common authority means ‘yes.’
(c) In the third category of situations, a reasonable officer would usually assume that a person in the position of the consenter does have authority over the space.”
(d) Cops may reasonably rely on apparent authority
g) Consent among family members
(1) Courts generally allow parents with control over the entire premises to consent to the search of the entire house, even a minor’s bedroom; however, consent will not be valid if it is clear that part of the premises is exclusively reserved for a child
(2) Spouses are generally presumed to have authority to consent to the search of a premises jointly occupied by both spouses; however, in United States v. Duran (1992), the court rejected the government’s argument for a per se rule that spouses always have authority to consent to the search of every part of jointly owned property
4. Scope of consent
a) United States v. Blake (1989): frontal touching was a search beyond the scope of Blake’s consent

b) Scope defined by the object of the search
(1) Florida v. Jimeno (1991): relied on Rodriguez and Schneckloth to conclude that the scope of a consent is determined by a standard of objective reasonableness; an officer could reasonably conclude that when a suspect gave general consent to a search of his car, he also consented to a search of a paper bag lying on the floor of the car
c) Ambiguity construed against the citizen
(1) After Jimeno, it is up to the citizen rather than the officer to clarify any ambiguity concerning the scope of consent
(a) United States  v. Turner (1999): consent only covered places where police could reasonably expect to find a hastily disposed of weapon
5. Withdrawing consent
a) Because there is a right to refuse consent initially, and a right to control the scope of consent, it follows that there is also a right to revoke a consent once given; of course, not retroactively after officer has found incriminating evidence
b) United States v. Carver (1993): “the constitutional right to withdraw one’s consent would be of little value if the very fact of choosing to exercise that right could serve as any part of the basis for finding the reasonable suspicion that makes consent unnecessary”
6. Hornbook rule – a refusal to give consent does not have probative value!  
7. Credibility determinations
a) Consent cases often come down to a credibility determination between the officer’s account of what happened and the ∆’s account of what happened
b) United States v. Heath (1995): “a district court’s decision to credit a witnesses’s testimony over that of a another can almost never be clear error unless there is extrinsic evidence that contradicts the witness’s story or the story is so internally inconsistent or implausible on its face that a reasonable fact-finder would not credit it”
c) Mollen Commission report ( “testilying”
d) Lassiter article ( considers whether a rule should be promulgated that a suspect cannot consent to a search without a lawyer present, but dismisses that as impractical…in light of twin problems of racial profiling and testilying, the entire concept of voluntary consent should be rejected
Examples and Explanations

· Consent must be voluntary, but not knowing and intelligent

· While the failure to inform the subject of their right to refuse is not itself fatal to the validity of consent, the converse fact that the police did inform the subject is a strong factor pointing towards the conclusion that the consent was voluntary

· Although the fact that the subject is in custody at the time of consent is relevant in determining voluntariness, custody by itself does not render the consent invalid

· In order to be voluntary, the consent must not be a product of coercion (threats, pressure, intimidation, harassment)

· Would a reasonable person in the subject’s shoes have felt free to decline?

· Allowable scope depends on the permission granted
M. Wiretapping, Eavesdropping, etc.
1. Constitutional limitations on electronic surveillance
a) Physical trespass required
(1) Olmstead v. United States (1928), Justice Taft declared that the interception of voice communications over telephone lines without entry into Olmstead’s premises was not within the coverage of the Fourth Amendment
(a) Brandeis dissent: “the makers of our Constitution…conferred, as against the government, the right to be let alone – the most comprehensive of rights and the right most valued by civilized men…every unjustifiable intrusion upon the privacy of the individual, by whatever means employed, must be deemed a violation of the Fourth Amendment…our government is the potent, the omnipresent teacher.  For good or ill, it teaches the whole people by its example.  Crime is contagious.  If the government becomes a lawbreaker, it breeds contempt for law; it invites every man to become a law unto himself; it invites anarchy”
b) Continuing the trespass analysis
(1) Goldman v. United States (1942): Court found that the use of a detectaphone placed against an office wall to hear conversations next door did not violate the Fourth Amendment because there was no trespass
(2) On Lee v. United States (1952): Fourth was not implicated when the government wired an undercover agent for sound by means of a microphone that transmitted sounds to another officer outside the laundry in which the undercover agent was conversing with On Lee; there was no trespass
c) Rejecting the trespass rationale
(1) Silverman v. United States (1961): found a constitutional violation in the placement of a spike, a foot long with a microphone attached, under a baseboard into a party wall, so that it made contact with the heating duct that ran through the entire house and served as a sounding board; “based upon the reality of an intrusion into a constitutionally protected area”
(2) Katz v. United States (1967): Court overruled Olmstead and Goldman, and scrapped the trespass rationale; the Fourth Amendment would apply to electronic surveillance whenever it violated a person’s REOP
2. Undercover Agents
a) Surreptitious Recording
(1) Lopez v. United States (1963): Harlan: “The device was used only to obtain the most reliable evidence possible of a conversation in which the Government’s own agent was a participant and that agent was fully entitled to disclose…the risk petitioner took in offering a bribe…fairly included the risk that the offer would be accurately reproduced in court, whether by faultless memory or mechanical recording”
(a) Twofold rationale
(i) Faultless mechanical reproduction of evidence instead of subjecting the agent to cross-examination
(ii) If it’s a transmitting device, there’s a safety concern!
b) Rules of evidence ( if tape recording into evidence, must be authenticated as true and accurate – if listening while recording, agent must review it again to ensure T and A
c) Undercover agents in the home
(1) Lewis v. United States (1966): “When, as here, the home is the converted into a commercial center to which outsiders are invited for purposes of transacting unlawful business it is entitled to no greater sanctity than if it were carried on in a store, a garage, a car, or on the street.  A government agent, in the same manner as a private person, may accept an invitation o do business and may enter upon the premises for the very purposes contemplated by the occupant”
d) Limits on the scope of undercover activity: Gouled v. United States (1921): search was invalidated because the undercover informant’s search went well beyond the scope of Gouled’s invitation into the home
e) Misplaced confidence
(1) Hoffa v. United States (1966): Stewart: “what the Fourth Amendment protects is the security a man relies upon when he places himself or his property within a constitutionally protected area”
(a) He concluded that the undercover agent invaded no protected area because he was invited into Hoffa’s hotel room, and Hoffa was relying on “misplaced confidence” not a REOP
f) Lewis, Hoffa, and Osbourn ( constitutional of undercover cop getting into a home – could go with consent, test of voluntariness
g) Analysis of eavesdropping and undercover informant cases
The court struggled in the early wiretapping and eavesdropping cases just to identify the right issues.  Faced with new techniques of evidence gathering, the Court first found no Fourth Amendment violation unless a trespass occurred.  Then, it suggested that any trespass was enough to require a finding that the Fourth Amendment was violated.  Katz ultimately rejected a trespass test and substituted a REOP test.  But the Katz test does not change the results in Lewis, Hoffa, or Osborn, because the Court in those cases held that the ∆s had no REOP from undercover activity, having assumed the risk that their friends or associates would disclose their guilty secrets.
3. Wiretapping and eavesdropping statutes
a) Procedural protections required
(1) Berger v. New York (1967): found serious fault with the New York eavesdropping statute; Clark found statute to be a “blanket grant to eavesdrop” without “adequate supervision or protective measures” and  .'. fatal
(a) Absence of any requirement of a particular crime to be named
(b) No requirement of particular description conversations to be taped
(c) Length of time too extensive
(d) Extensions granted on insufficient showing of “public interest”
(e) No provision for terminating when the evidence sought was obtained
(f) Lacked notice and return procedures
(2) Invalidated statute on its face (concurrence found invalid as applied)
b) The Federal Statutory Response: Title III and its amendments
(1) One year after Berger, Congress enacted a new scheme of regulating wiretapping and eavesdropping
(2) Congress solves all defects that were found in Berger 
(a) Failure to name particular crime: 2518(1)(b)(i), 4(c)
(b) Particular conversation: 2518(10(b)(ii), (iii), (iv)
(c) No termination: 2518(1)(d)
(3) Title III, Title I of the Electronic Communications Privacy Act, and USA PATRIOT ACT, Homeland Security Act of 2002
(4) Title III:
§ 2510.  Definitions [Caution: See prospective amendment note below.] 

As used in this chapter [18 USCS §§ 2510 et seq.]--

   (1) "wire communication" means any aural transfer made in whole or in part through the use of facilities for the transmission of communications by the aid of wire, cable, or other like connection between the point of origin and the point of reception (including the use of such connection in a switching station) furnished or operated by any person engaged in providing or operating such facilities for the transmission of interstate or foreign communications or communications affecting interstate or foreign commerce;

   (2) "oral communication" means any oral communication uttered by a person exhibiting an expectation that such communication is not subject to interception under circumstances justifying such expectation, but such term does not include any electronic communication;

   (3) "State" means any State of the United States, the District of Columbia, the Commonwealth of Puerto Rico, and any territory or possession of the United States;

   (4) "intercept" means the aural or other acquisition of the contents of any wire, electronic, or oral communication through the use of any electronic, mechanical, or other device.

   (5) "electronic, mechanical, or other device" means any device or apparatus which can be used to intercept a wire, oral, or electronic communication other than--

      (a) any telephone or telegraph instrument, equipment or facility, or any component thereof, (i) furnished to the subscriber or user by a provider of wire or electronic communication service in the ordinary course of its business and being used by the subscriber or user in the ordinary course of its business or furnished by such subscriber or user for connection to the facilities of such service and used in the ordinary course of its business; or (ii) being used by a provider of wire or electronic communication service in the ordinary course of its business, or by an investigative or law enforcement officer in the ordinary course of his duties;

      (b) a hearing aid or similar device being used to correct subnormal hearing to not better than normal;

   (6) "person" means any employee, or agent of the United States or any State or political subdivision thereof, and any individual, partnership, association, joint stock company, trust, or corporation;

   (7) "Investigative or law enforcement officer" means any officer of the United States or of a State or political subdivision thereof, who is empowered by law to conduct investigations of or to make arrests for offenses enumerated in this chapter [18 USCS §§ 2510 et seq.], and any attorney authorized by law to prosecute or participate in the prosecution of such offenses;

   (8) "contents", when used with respect to any wire, oral, or electronic communication, includes any information concerning the substance, purport, or meaning of that communication;

   (9) "Judge of competent jurisdiction" means--

      (a) a judge of a United States district court or a United States court of appeals; and

      (b) a judge of any court of general criminal jurisdiction of a State who is authorized by a statute of that State to enter orders authorizing interceptions of wire, oral, or electronic communications;

   (10) "communication common carrier" has the meaning given that term in section 3 of the Communications Act of 1934 [47 USCS § 153];

   (11) "aggrieved person" means a person who was a party to any intercepted wire, oral, or electronic communication or a person against whom the interception was directed;

   (12) "electronic communication" means any transfer of signs, signals, writing, images, sounds, data, or intelligence of any nature transmitted in whole or in part by a wire, radio, electromagnetic, photoelectronic or photooptical system that affects interstate or foreign commerce, but does not include--

      (A) any wire or oral communication;

      (B) any communication made through a tone-only paging device;

      (C) any communication from a tracking device (as defined in section 3117 of this title); or

      (D) electronic funds transfer information stored by a financial institution in a communications system used for the electronic storage and transfer of funds;

   (13) "user" means any person or entity who--

      (A) uses an electronic communication service; and

      (B) is duly authorized by the provider of such service to engage in such use;

   (14) "electronic communications system" means any wire, radio, electromagnetic, photooptical or photoelectronic facilities for the transmission of wire or electronic communications, and any computer facilities or related electronic equipment for the electronic storage of such communications;

   (15) "electronic communication service" means any service which provides to users thereof the ability to send or receive wire or electronic communications;

   (16) "readily accessible to the general public" means, with respect to a radio communication, that such communication is not--

      (A) scrambled or encrypted;

      (B) transmitted using modulation techniques whose essential parameters have been withheld from the public with the intention of preserving the privacy of such communication;

      (C) carried on a subcarrier or other signal subsidiary to a radio transmission;

      (D) transmitted over a communication system provided by a common carrier, unless the communication is a tone only paging system communication; or

      (E) transmitted on frequencies allocated under part 25, subpart D, E, or F of part 74, or part 94 of the Rules of the Federal Communications Commission, unless, in the case of a communication transmitted on a frequency allocated under part 74 that is not exclusively allocated to broadcast auxiliary services, the communication is a two-way voice communication by radio;

      (F) [Deleted]

   (17) "electronic storage" means--

      (A) any temporary, intermediate storage of a wire or electronic communication incidental to the electronic transmission thereof; and

      (B) any storage of such communication by an electronic communication service for purposes of backup protection of such communication;

   (18) "aural transfer" means a transfer containing the human voice at any point between and including the point of origin and the point of reception;

   (19) "foreign intelligence information", for purposes of section 2517(6) of this title, means--

      (A) information, whether or not concerning a United States person, that relates to the ability of the United States to protect against--

         (i) actual or potential attack or other grave hostile acts of a foreign power or an agent of a foreign power;

         (ii) sabotage or international terrorism by a foreign power or an agent of a foreign power; or

         (iii) clandestine intelligence activities by an intelligence service or network of a foreign power or by an agent of a foreign power; or

      (B) information, whether or not concerning a United States person, with respect to a foreign power or foreign territory that relates to--

         (i) the national defense or the security of the United States; or

         (ii) the conduct of the foreign affairs of the United States;

   (20) "protected computer" has the meaning set forth in section 1030; and

   (21) "computer trespasser"--

      (A) means a person who accesses a protected computer without authorization and thus has no reasonable expectation of privacy in any communication transmitted to, through, or from the protected computer; and

      (B) does not include a person known by the owner or operator of the protected computer to have an existing contractual relationship with the owner or operator of the protected computer for access to all or part of the protected computer.
§ 2511

United States v. United States District Court held that the President had no power to conduct warrantless searches in domestic security investigations.  
United States v. Truong Dinh Hung: “when the object of the search or the surveillance is a foreign power, its agent, or collaborators,” and the surveillance is conducted “primarily” for foreign intelligence reasons, the government does not need a warrant.

Special court can authorize FISA searches on less than probable cause in foreign matters.  

PATRIOT ACT

Allows sneak and peak, trap and trace, and provides that FISA orders may be obtained when a “significant” purpose is to gather intelligence (changed from “primarily”)
18 U.S.C.A. § 2515

(2)(f) Nothing contained in this chapter or chapter 121 or 206 of this title [18 USCS §§ 2510 et seq., or 2701 et seq., or 3121 et seq.], or section 705 of the Communications Act of 1934 [47 USCS § 605], shall be deemed to affect the acquisition by the United States Government of foreign intelligence information from international or foreign communications, or foreign intelligence activities conducted in accordance with otherwise applicable Federal law involving a foreign electronic communications system, utilizing a means other than electronic surveillance as defined in section 101 of the Foreign Intelligence Surveillance Act of 1978 [50 USCS § 1801], and procedures in this chapter or chapter 121 or 206 of this title [18 USCS §§ 2510 et seq., or 2701 et seq., or 3121 et seq.] and the Foreign Intelligence Surveillance Act of 1978 [50 USCS §§ 1801 et seq.] shall be the exclusive means by which electronic surveillance, as defined in section 101 of such Act [50 USCS § 1801], and the interception of domestic wire, oral, and electronic communications may be conducted.

   (g) It shall not be unlawful under this chapter [18 USCS §§ 2510 et seq.] or chapter 121 of this title [18 USCS §§ 2701 et seq.] for any person--

      (i) to intercept or access an electronic communication made through an electronic communication system that is configured so that such electronic communication is readily accessible to the general public;

      (ii) to intercept any radio communication which is transmitted--

         (I) by any station for the use of the general public, or that relates to ships, aircraft, vehicles, or persons in distress;

         (II) by any governmental, law enforcement, civil defense, private land mobile, or public safety communications system, including police and fire, readily accessible to the general public;

         (III) by a station operating on an authorized frequency within the bands allocated to the amateur, citizens band, or general mobile radio services; or

         (IV) by any marine or aeronautical communications system;

18 U.S.C.A. § 2515 Prohibition of use as evidence of intercepted wire or oral communications 

Whenever any wire or oral communication has been intercepted, no part of the contents of such communication and no evidence derived therefrom may be received in evidence in any trial, hearing, or other proceeding in or before any court, grand jury, department, officer, agency, regulatory body, legislative committee, or other authority of the United States, a State, or a political subdivision thereof if the disclosure of that information would be in violation of this chapter [18 USCS §§ 2510 et seq.].

18 U.S.C.A. § 2516
1) The Attorney General, Deputy Attorney General, Associate Attorney General, or any Assistant Attorney General, any acting Assistant Attorney General, or any Deputy Assistant Attorney General or acting Deputy Assistant Attorney General in the Criminal Division specially designated by the Attorney General, may authorize an application to a Federal judge of competent jurisdiction for, and such judge may grant in conformity with section 2518 of this chapter an order authorizing or approving the interception of wire or oral communications by the Federal Bureau of Investigation, or a Federal agency having responsibility for the investigation of the offense as to which the application is made, when such interception may provide or has provided evidence of—

(2) The principal prosecuting attorney of any State, or the principal prosecuting attorney of any political subdivision thereof, if such attorney is authorized by a statute of that State to make application to a State court judge of competent jurisdiction for an order authorizing or approving the interception of wire, oral, or electronic communications, may apply to such judge for, and such judge may grant in conformity with section 2518 of this chapter and with the applicable State statute an order authorizing, or approving the interception of wire, oral or electronic communications by investigative or law enforcement officers having responsibility for the investigation of the offense as to which the application is made, when such interception may provide or has provided evidence of the commission of the offense of murder, kidnapping, gambling, robbery, bribery, extortion, or dealing in narcotic drugs, marihuana or other dangerous drugs, or other crime dangerous to life, limb, or property, and punishable by imprisonment for more than one year, designated in any applicable State statute authorizing such interception, or any conspiracy to commit any of the foregoing offenses.

18 U.S.C.A. § 2517

(1) Any investigative or law enforcement officer who, by any means authorized by this chapter [18 USCS §§ 2510 et seq.], has obtained knowledge of the contents of any wire, oral, or electronic communication, or evidence derived therefrom, may disclose such contents to another investigative or law enforcement officer to the extent that such disclosure is appropriate to the proper performance of the official duties of the officer making or receiving the disclosure.

(2) Any investigative or law enforcement officer who, by any means authorized by this chapter [18 USCS §§ 2510 et seq.], has obtained knowledge of the contents of any wire, oral, or electronic communication or evidence derived therefrom may use such contents to the extent such use is appropriate to the proper performance of his official duties.

(3) Any person who has received, by any means authorized by this chapter [18 USCS §§ 2510 et seq.], any information concerning a wire, oral, or electronic communication, or evidence derived therefrom intercepted in accordance with the provisions of this chapter [18 USCS §§ 2510 et seq.] may disclose the contents of that communication or such derivative evidence while giving testimony under oath or affirmation in any proceeding held under the authority of the United States or of any State or political subdivision thereof.

(4) No otherwise privileged wire, oral, or electronic communication intercepted in accordance with, or in violation of, the provisions of this chapter [18 USCS §§ 2510 et seq.] shall lose its privileged character.

(5) When an investigative or law enforcement officer, while engaged in intercepting wire, oral, or electronic communications in the manner authorized herein, intercepts wire, oral, or electronic communications relating to offenses other than those specified in the order of authorization or approval, the contents thereof, and evidence derived therefrom, may be disclosed or used as provided in subsections (1) and (2) of this section. Such contents and any evidence derived therefrom may be used under subsection (3) of this section when authorized or approved by a judge of competent jurisdiction where such judge finds on subsequent application that the contents were otherwise intercepted in accordance with the provisions of this chapter [18 USCS §§ 2510 et seq.]. Such application shall be made as soon as practicable.

(6) Any investigative or law enforcement officer, or attorney for the Government, who by any means authorized by this chapter [18 USCS §§ 2510 et seq.], has obtained knowledge of the contents of any wire, oral, or electronic communication, or evidence derived therefrom, may disclose such contents to any other Federal law enforcement, intelligence, protective, immigration, national defense, or national security official to the extent that such contents include foreign intelligence or counterintelligence (as defined in section 3 of the National Security Act of 1947 (50 U.S.C. 401a)), or foreign intelligence information (as defined in subsection (19) of section 2510 of this title), to assist the official who is to receive that information in the performance of his official duties. Any Federal official who receives information pursuant to this provision may use that information only as necessary in the conduct of that person's official duties subject to any limitations on the unauthorized disclosure of such information.

(7) Any investigative or law enforcement officer, or other Federal official in carrying out official duties as such Federal official, who by any means authorized by this chapter, has obtained knowledge of the contents of any wire, oral, or electronic communication, or evidence derived therefrom, may disclose such contents or derivative evidence to a foreign investigative or law enforcement officer to the extent that such disclosure is appropriate to the proper performance of the official duties of the officer making or receiving the disclosure, and foreign investigative or law enforcement officers may use or disclose such contents or derivative evidence to the extent such use or disclosure is appropriate to the proper performance of their official duties.

(8) Any investigative or law enforcement officer, or other Federal official in carrying out official duties as such Federal official, who by any means authorized by this chapter, has obtained knowledge of the contents of any wire, oral, or electronic communication, or evidence derived therefrom, may disclose such contents or derivative evidence to any appropriate Federal, State, local, or foreign government official to the extent that such contents or derivative evidence reveals a threat of actual or potential attack or other grave hostile acts of a foreign power or an agent of a foreign power, domestic or international sabotage, domestic or international terrorism, or clandestine intelligence gathering activities by an intelligence service or network of a foreign power or by an agent of a foreign power, within the United States or elsewhere, for the purpose of preventing or responding to such a threat. Any official who receives information pursuant to this provision may use that information only as necessary in the conduct of that person's official duties subject to any limitations on the unauthorized disclosure of such information, and any State, local, or foreign official who receives information pursuant to this provision may use that information only consistent with such guidelines as the Attorney General and Director of Central Intelligence shall jointly issue

18 U.S.C.A. § 2518

(1) Each application for an order authorizing or approving the interception of a wire, oral, or electronic communication under this chapter [18 USCS §§ 2510 et seq.] shall be made in writing upon oath or affirmation to a judge of competent jurisdiction and shall state the applicant's authority to make such application. Each application shall include the following information:

   (a) the identity of the investigative or law enforcement officer making the application, and the officer authorizing the application;

   (b) a full and complete statement of the facts and circumstances relied upon by the applicant, to justify his belief that an order should be issued, including (i) details as to the particular offense that has been, is being, or is about to be committed, (ii) except as provided in subsection (11), a particular description of the nature and location of the facilities from which or the place where the communication is to be intercepted, (iii) a particular description of the type of communications sought to be intercepted, (iv) the identity of the person, if known, committing the offense and whose communications are to be intercepted;

   (c) a full and complete statement as to whether or not other investigative procedures have been tried and failed or why they reasonably appear to be unlikely to succeed if tried or to be too dangerous; 
   (d) a statement of the period of time for which the interception is required to be maintained. If the nature of the investigation is such that the authorization for interception should not automatically terminate when the described type of communication has been first obtained, a particular description of facts establishing probable cause to believe that additional communications of the same type will occur thereafter;

   (e) a full and complete statement of the facts concerning all previous applications known to the individual authorizing and making the application, made to any judge for authorization to intercept, or for approval of interceptions of, wire, oral, or electronic communications involving any of the same persons, facilities or places specified in the application, and the action taken by the judge on each such application; and

   (f) where the application is for the extension of an order, a statement setting forth the results thus far obtained from the interception, or a reasonable explanation of the failure to obtain such results.

(2) The judge may require the applicant to furnish additional testimony or documentary evidence in support of the application.

(3) Upon such application the judge may enter an ex parte order, as requested or as modified, authorizing or approving interception of wire, oral, or electronic communications within the territorial jurisdiction of the court in which the judge is sitting (and outside that jurisdiction but within the United States in the case of a mobile interception device authorized by a Federal court within such jurisdiction), if the judge determines on the basis of the facts submitted by the applicant that--

   (a) there is probable cause for belief that an individual is committing, has committed, or is about to commit a particular offense enumerated in section 2516 of this chapter;

   (b) there is probable cause for belief that particular communications concerning that offense will be obtained through such interception;

   (c) normal investigative procedures have been tried and have failed or reasonably appear to be unlikely to succeed if tried or to be too dangerous; “Necessity requirement” but not an exhaustion requirement
   (d) except as provided in subsection (11), there is probable cause for belief that the facilities from which, or the place where, the wire, oral, or electronic communications are to be intercepted are being used, or are about to be used, in connection with the commission of such offense, or are leased to, listed in the name of, or commonly used by such person.

(4) Each order authorizing or approving the interception of any wire, oral, or electronic communication under this chapter [18 USCS §§ 2510 et seq.] shall specify--

   (a) the identity of the person, if known, whose communications are to be intercepted; United States v. Kahn held that where the gov’t knew of the existence of a person but did not know she was using the phone for illegal purposes, she was not a person whose identity must be disclosed under this section
   (b) the nature and location of the communications facilities as to which, or the place where, authority to intercept is granted;

   (c) a particular description of the type of communication sought to be intercepted, and a statement of the particular offense to which it relates;

   (d) the identity of the agency authorized to intercept the communications, and of the person authorizing the application; and

   (e) the period of time during which such interception is authorized, including a statement as to whether or not the interception shall automatically terminate when the described communication has been first obtained.

An order authorizing the interception of a wire, oral, or electronic communication under this chapter [18 USCS §§ 2510 et seq.] shall, upon request of the applicant, direct that a provider of wire or electronic communication service, landlord, custodian or other person shall furnish the applicant forthwith all information, facilities, and technical assistance necessary to accomplish the interception unobtrusively and with a minimum of interference with the services that such service provider, landlord, custodian, or person is according the person whose communications are to be intercepted. Any provider of wire or electronic communication service, landlord, custodian or other person furnishing such facilities or technical assistance shall be compensated therefor by the applicant for reasonable expenses incurred in providing such facilities or assistance. Pursuant to section 2522 of this chapter, an order may also be issued to enforce the assistance capability and capacity requirements under the Communications Assistance for Law Enforcement Act [47 USCS §§ 1001 et seq.].  Dalia v. United States held that the electronic surveillance statute permits courts to authorize electronic surveillance that requires entry into private premises for installation of the necessary equipment.  Implicitly authorize a break-in to install device – court says its okay!  Tough for SC to draw boundary line – tend to be generous to gov’t
(5) No order entered under this section may authorize or approve the interception of any wire, oral, or electronic communication for any period longer than is necessary to achieve the objective of the authorization, nor in any event longer than thirty days. Such thirty-day period begins on the earlier of the day on which the investigative or law enforcement officer first begins to conduct an interception under the order or ten days after the order is entered. Extensions of an order may be granted, but only upon application for an extension made in accordance with subsection (1) of this section and the court making the findings required by subsection (3) of this section. The period of extension shall be no longer than the authorizing judge deems necessary to achieve the purposes for which it was granted and in no event for longer than thirty days. Every order and extension thereof shall contain a provision that the authorization to intercept shall be executed as soon as practicable, shall be conducted in such a way as to minimize the interception of communications not otherwise subject to interception under this chapter [18 USCS §§ 2510 et seq.], and must terminate upon attainment of the authorized objective, or in any event in thirty days. ** Minimization requirement! **  Scott v. United States held it irrelevant that officers had no subjective intent to comply with the minimization requirement, the agents never turned off the tap!  Led to 15 of the biggest drug convictions ever; pre-trial suppression hearings went on for months – how did these convictions get saved?

1. They did suppress some of the evidence


2. It takes a long time to figure out which voices you can or cannot intercept


3. Speaking in codes, foreign languages, etc., using spouse (Kahn) 

In Scott, the SC excused an egregious ignoring of the statutory command.

Cited in Whren re: subjective intent.  That’s not what mattered – what mattered is what they did.  The dissenters (Brennan and Marshall) ( if the cops record too much (Andresen) how much gets suppressed?  Surplus or all?  Deterrence issues!
Focus on “shall”: it is directed at officers and there was a statutory violation without a minimization requirement – the notion that cops could listen into everything is an enormous infringement on REOPs!  
 (7) Notwithstanding any other provision of this chapter [18 USCS §§ 2510 et seq.], any investigative or law enforcement officer, specially designated by the Attorney General, the Deputy Attorney General, the Associate Attorney General, or by the principal prosecuting attorney of any State or subdivision thereof acting pursuant to a statute of that State, who reasonably determines that--

   (a) an emergency situation exists that involves--

      (i) immediate danger of death or serious physical injury to any person,

      (ii) conspiratorial activities threatening the national security interest, or

      (iii) conspiratorial activities characteristic of organized crime,

   that requires a wire, oral, or electronic communication to be intercepted before an order authorizing such interception can, with due diligence, be obtained, and

   (b) there are grounds upon which an order could be entered under this chapter [18 USCS §§ 2510 et seq.] to authorize such interception,

may intercept such wire, oral, or electronic communication if an application for an order approving the interception is made in accordance with this section within forty-eight hours after the interception has occurred, or begins to occur. In the absence of an order, such interception shall immediately terminate when the communication sought is obtained or when the application for the order is denied, whichever is earlier. In the event such application for approval is denied, or in any other case where the interception is terminated without an order having been issued, the contents of any wire, oral, or electronic communication intercepted shall be treated as having been obtained in violation of this chapter [18 USCS §§ 2510 et seq.], and an inventory shall be served as provided for in subsection (d) of this section on the person named in the application.

(8) (a) The contents of any wire, oral, or electronic communication intercepted by any means authorized by this chapter [18 USCS §§ 2510 et seq.] shall, if possible, be recorded on tape or wire or other comparable device. The recording of the contents of any wire, oral, or electronic communication under this subsection shall be done in such way as will protect the recording from editing or other alterations. Immediately upon the expiration of the period of the order, or extensions thereof, such recordings shall be made available to the judge issuing such order and sealed under his directions. Custody of the recordings shall be wherever the judge orders. They shall not be destroyed except upon an order of the issuing or denying judge and in any event shall be kept for ten years. Duplicate recordings may be made for use or disclosure pursuant to the provisions of subsections (1) and (2) of section 2517 of this chapter for investigations. The presence of the seal provided for by this subsection, or a satisfactory explanation for the absence thereof, shall be a prerequisite for the use or disclosure of the contents of any wire, oral, or electronic communication or evidence derived therefrom under subsection (3) of section 2517.

   (b) Applications made and orders granted under this chapter [18 USCS §§ 2510 et seq.] shall be sealed by the judge. Custody of the applications and orders shall be wherever the judge directs. Such applications and orders shall be disclosed only upon a showing of good cause before a judge of competent jurisdiction and shall not be destroyed except on order of the issuing or denying judge, and in any event shall be kept for ten years.

   (c) Any violation of the provisions of this subsection may be punished as contempt of the issuing or denying judge.

   (d) Within a reasonable time but not later than ninety days after the filing of an application for an order of approval under section 2518(7)(b) which is denied or the termination of the period of an order or extensions thereof, the issuing or denying judge shall cause to be served, on the persons named in the order or the application, and such other parties to intercepted communications as the judge may determine in his discretion that is in the interest of justice, an inventory which shall include notice of--

      (1) the fact of the entry of the order or the application;

      (2) the date of the entry and the period of authorized, approved or disapproved interception, or the denial of the application; and

      (3) the fact that during the period wire, oral, or electronic communications were or were not intercepted.

   The judge, upon the filing of a motion, may in his discretion make available to such person or his counsel for inspection such portions of the intercepted communications, applications and orders as the judge determines to be in the interest of justice. On an ex parte showing of good cause to a judge of competent jurisdiction the serving of the inventory required by this subsection may be postponed.  United States v. Donovan held that when the gov’t inadvertently excluded persons from its list of those intercepted and thus deprived them of the inventory notice, suppression of evidence was not warranted because the requirements did not play a “substantive role” in the statutory scheme.  “Notice requirement”.  There will be rogues, however, and ∆ might not know if minimization is followed or not.
 (9) The contents of any wire, oral, or electronic communication intercepted pursuant to this chapter [18 USCS §§ 2510 et seq.] or evidence derived therefrom shall not be received in evidence or otherwise disclosed in any trial, hearing, or other proceeding in a Federal or State court unless each party, not less than ten days before the trial, hearing, or proceeding, has been furnished with a copy of the court order, and accompanying application, under which the interception was authorized or approved. This ten-day period may be waived by the judge if he finds that it was not possible to furnish the party with the above information ten days before the trial, hearing, or proceeding and that the party will not be prejudiced by the delay in receiving such information.

 (10) (a) Any aggrieved person in any trial, hearing, or proceeding in or before any court, department, officer, agency, regulatory body, or other authority of the United States, a State, or a political subdivision thereof, may move to suppress the contents of any wire or oral communication intercepted pursuant to this chapter [18 USCS §§ 2510 et seq.], or evidence derived therefrom, on the grounds that--

      (i) the communication was unlawfully intercepted;

      (ii) the order of authorization or approval under which it was intercepted is insufficient on its face; or

      (iii) the interception was not made in conformity with the order of authorization or approval.

   Such motion shall be made before the trial, hearing, or proceeding unless there was no opportunity to make such motion or the person was not aware of the grounds of the motion. If the motion is granted, the contents of the intercepted wire or oral communication, or evidence derived therefrom, shall be treated as having been obtained in violation of this chapter [18 USCS §§ 2510 et seq.]. The judge, upon the filing of such motion by the aggrieved person, may in his discretion make available to the aggrieved person or his counsel for inspection such portions of the intercepted communication or evidence derived therefrom as the judge determines to be in the interests of justice.

   (b) In addition to any other right to appeal, the United States shall have the right to appeal from an order granting a motion to suppress made under paragraph (a) of this subsection, or the denial of an application for an order of approval, if the United States attorney shall certify to the judge or other official granting such motion or denying such application that the appeal is not taken for purposes of delay. Such appeal shall be taken within thirty days after the date the order was entered and shall be diligently prosecuted.

   (c) The remedies and sanctions described in this chapter [18 USCS §§ 2510 et seq.] with respect to the interception of electronic communications are the only judicial remedies and sanctions for nonconstitutional violations of this chapter [18 USCS §§ 2510 et seq.] involving such communications.

 (11) The requirements of subsections (1)(b)(ii) and (3)(d) of this section relating to the specification of the facilities from which, or the place where, the communication is to be intercepted do not apply if--

   (a) in the case of an application with respect to the interception of an oral communication--

      (i) the application is by a Federal investigative or law enforcement officer and is approved by the Attorney General, the Deputy Attorney General, the Associate Attorney General, an Assistant Attorney General, or an acting Assistant Attorney General;

      (ii) the application contains a full and complete statement as to why such specification is not practical and identifies the person committing the offense and whose communications are to be intercepted; and

      (iii) the judge finds that such specification is not practical; and

   (b) in the case of an application with respect to a wire or electronic communication--

      (i) the application is by a Federal investigative or law enforcement officer and is approved by the Attorney General, the Deputy Attorney General, the Associate Attorney General, an Assistant Attorney General, or an acting Assistant Attorney General;

      (ii) the application identifies the person believed to be committing the offense and whose communications are to be intercepted and the applicant makes a showing that there is probable cause to believe that the person's actions could have the effect of thwarting interception from a specified facility;

      (iii) the judge finds that such showing has been adequately made; and

      (iv) the order authorizing or approving the interception is limited to interception only for such time as it is reasonable to presume that the person identified in the application is or was reasonably proximate to the instrument through which such communication will be or was transmitted.

c) Application of Title III, as amended, to evidence obtained from a computer
(1) United States v. Steiger, 11th Cir., 2003
(a) A law enforcement officer prepared an affidavit in support of a search warrant in which she stated that an anonymous source had located a child molester on the Internet. The affidavit described the pictures the anonymous source sent the police without mentioning that the source had obtained the evidence by "hacking" into defendant's computer. She also described in the affidavit the steps she took to corroborate the information the anonymous source had provided. The circuit court held that the anonymous source acted at all material times as a private individual. It also held that the district court correctly held that suppression was not warranted. The information relied on in support of the warrant--graphic images showing defendant sexually abusing a young child and identifying information regarding defendant which the officer had thoroughly corroborated--more than sufficed to establish probable cause. The circuit court held that the anonymous source did not intercept electronic communications in violation of the Electronic Communications Privacy Act of 1986, 18 U.S.C.S. § 2510 et seq., nor did that Act provide a basis for suppression of such communications.

(b) Question: Whether the search warrant based on information provided by an anonymous source who hacked into his computer violated the Fourth Amendment or the Wiretap Act
(c) Reasoning:
(i) Fourth Amendment: a search by a private person does not implicate the Fourth unless they are working for the government
(ii) The Wiretap Act: while this does apply to private persons, the act only applies to unlawful interceptions of oral or wire communications, and the information collected does fall within the meaning of “electronic communication”
(iii) Suppression is not a remedy under the Wiretap Act with respect to unlawfully seized electronic communications
II. The Exclusionary Rule
Exclusionary rule

· Remedy of American constitutional procedure where someone who has been the victim of an illegal search or coerced statement can have that excluded

· The limitations on exclusion

· Does not apply to the conduct of grand juries

· Grand jury witnesses may be compelled to testify based on illegally seized information

· Not available in civil proceedings

· In order to qualify for exclusion, the search in question must violate either the federal constitution or a federal statute

· Exclusion is not an available remedy in parol revocation proceedings

· We have a three part good faith defense to exclusion

· We will not exclude evidence where the police rely in good faith on a judicial opinion later changed by another (judicial) opinion

· …on a statute or an ordinance later declared unconstitutional

· …on a defective search warrant

· NY distinction: does not recognize good faith reliance on a defective search warrant

· Means that if in NY a search warrant is no good, you cannot save the evidence on a good faith reliance claim
· Use of excluded evidence for impeachment purposes

· In 1971, the SC said that confessions inadmissible for failure to comply with Miranda warnings may be admitted to impeach the credibility of the ∆’s trial testimony

· 1980: all illegally seized evidence may be used to impeach the ∆’s trial testimony

· ONLY the ∆’s trial testimony may be impeached – not the testimony of other defense witnesses

· The Fruit of the Poisonous Tree doctrine

· Expands exclusionary rule

· Generally, not only are we going to exclude evidence which has been illegally seized, but also evidence obtained or derived as a result of the original police illegality

· Three ways that the gov’t can break the chain

· Independent source

· Inevitable discovery

· Intervening acts of free will on the part of the ∆

· ∆ is illegally arrested  on Friday night, Sat morning out on bail, Mon gets attorney, Tues returns and voluntarily confesses ( NOT a fruit of the illegal Friday night arrest
A. Background of the exclusionary rule
1. Fruit of the Poisonous Tree ( FPT
2. Not born contemporaneously with the Amendment: United States v. Scott (1978): at the time the Bill of Rights was adopted, the SC had little opportunity to hear criminal cases; neither the government nor the ∆ had a right to appeal; it wasn’t until 1889 that Congress made a provision for criminal appeals
3. Exclusionary Rule for the Federal Courts
a) United States v. Weeks (1914): “To sanction [use of FPT] would be to affirm by judicial decision a manifest neglect if not an open defiance of the prohibitions of the Constitution intended for the protection of the people against such unauthorized action”
Judicial Integrity + Deter police from misconduct
4. Does a right meaningfully exist without a remedy?
B. The exclusionary rule and the states
1. “Silver platter doctrine” ( made evidence obtained in an illegal state search admissible in federal court as long as there was no federal participation in the search
a) Abolished by Elkins v. United States (1961)
2. Wolf v. Colorado (1949)
a) Defendant was convicted of a state offense in a state court that had admitted evidence that would have been inadmissible in a federal prosecution because it was obtained in violation of the U.S. Const. amend. IV. Defendant asserted that the evidence should have been excluded because its seizure was improper and violated due process under the U.S. Const. amend XIV. The Supreme Court of Colorado sustained the conviction. The Court affirmed and determined that the exclusionary rule was not constitutional, but was a remedy fashioned for use by the federal courts. The Court determined that it was not the only remedy that could address an improper search and seizure, and the rule did not rise to the standard of due process applicable to the states under U.S. Const. amend XIV.

b) Question: “whether the basic right to protection against arbitrary intrusion by the police demands the exclusion of logically relevant evidence obtained by an unreasonable search [because, in a federal prosecution for a federal crime, it would be excluded]?
c) Holding: “In a prosecution in a State court for a State crime the Fourth Amendment does not forbid the admission of evidence obtained by an unreasonable search and seizure”
d) Reasoning:
(1) While it may be an effective deterrent, “it is not for this Court to condemn as falling below the minimal standards assured by the Due Process Clause a State’s reliance upon other methods which, if consistently enforced, would be equally effective”
e) Dissent:
(1) Only exclusionary rule will sufficiently and effectively remedy Fourth Amendment violations
3. Note on Wolf and the Road to Mapp (ha-ha)
a) Rochin v. California (1952): the shocking methods used by the State so offended “a sense of justice” as to require exclusion at the State trial
b) Irvine v. California (1954): reaffirmed Wolf and admitted evidence that, while obtained by shocking methods, did not physically harm the individual
4. Mapp v. Ohio (1961)
a) It was apparent that the materials introduced into evidence in the prosecution of defendant were seized during an illegal search of defendant's residence in violation of the Fourth Amendment. Nevertheless, the state supreme court affirmed defendant's conviction for possessing lewd material in violation of Ohio Rev. Code Ann. § 2905.34 on the basis that the Fourteenth Amendment did not apply in the state court prosecution of defendant for a state crime to forbid the admission of evidence obtained by an unreasonable search and seizure. On appeal, the Court reversed the state supreme court's decision. The Court held that the due process clause of the Fourteenth Amendment extended to the States the Fourth Amendment right against unreasonable searches and seizures. And, as necessary to ensure such rights, the exclusionary rule, which prohibited the introduction into evidence of material seized in violation of the Fourth Amendment, likewise applied to the State's prosecution of state crimes.
b) Question: whether Wolf should be overruled and if the exclusionary rule should be instituted in State court
c) Holding: “all evidence obtained by searches and seizures in violation of the Constitution is, by that same authority, inadmissible in a state court”
d) Reasoning:
(1) Since the Fourth is enforceable in States via the Fourteenth, so should the sanction
(2) Judicial integrity
(a) The criminal may go free, but it is the law that lets him
(3) “We can no longer permit that right to remain an empty promise”
5. Arguments for and against the Exclusionary Rule
a) United States v. Jefferson (1990): evidence obtained at a stop without reasonable suspicion had to be excluded due to the exclusionary rule
b) Supporters of the rule generally argue that:
(1) The rule preserves judicial integrity, by insulating courts from tainted evidence
(2) The rule preserves the government from profiting from its own wrong
(3) The rule is not costly, because it only excludes what should never have been obtained in the first place
(4) The rule is necessary to deter police misconduct
c) Amar ( critique of exclusionary rule; simply restores status quo ante
d) Slobogin ( replace exclusionary rule with monetary damages
6. State Ethical Standards
a) “McDade Amendment”: (28 U.S.C. § 530(b)) provides that a lawyer for the federal government “shall be subject to State laws and rules, and local Federal court rules, governing attorneys in each State where such attorney engages in that attorney’s duties, to the same extent and in the same manner as other attorneys in the State”
(1) Courts have held that this does not authorize exclusion of evidence obtained in violation of state standards of professional conduct
(2) “Nothing in the language or legislative history of the Act that would support the radical notion that a rule designed to control prosecutorial ethics should also be employed as a source for excluding evidence in federal court”
(3) “If Congress wants to give state courts and legislatures veto power over the admission of evidence in federal court, it will have to tell us that in plain language using clear terms.”
(4) Interplay between state and federal law complicated
7. Illegally obtained evidence may be used in grand jury proceedings –  enough deterrence to say that it can’t be used at trial
C. The Exclusionary Rule in detail: procedures, scope, and problems
1. Procedures for returning property and motions to suppress
a) Copy of warrant and list of things searched or seized
b) A motion to return the evidence can be made
c) When  a person wants to challenge, a motion to return the evidence may be made 
(1) Fed. R. Crim. Pro. 41(g) Motion to Return Property. A person aggrieved by an unlawful search and seizure of property or by the deprivation of property may move for the property's return. The motion must be filed in the district where the property was seized. The court must receive evidence on any factual issue necessary to decide the motion. If it grants the motion, the court must return the property to the movant, but may impose reasonable conditions to protect access to the property and its use in later proceedings.

d) A motion to suppress evidence
(1) FRCP 41(h) Motion to Suppress. A defendant may move to suppress evidence in the court where the trial will occur, as Rule 12 provides.

(2) Motion to suppress must be made before trial
2. Attacking the warrant
a) Challenging the truthfulness of he warrant application
(1) Franks v. Delaware (1978): a ∆ has a limited right to attack the truthfulness of statements made in warrant applications; there is a presumption of validity and “allegations must be overcome by an offer of proof”
(a) Deliberate falsity or reckless disregard standard
(b) Legal requirement of intent + falsehood
b) Scienter requirement
(1) Franks standard is generally applicable to statements of the officer-affiant, but not to statements of non-gov’t informants
(2)  Informant truthfulness evaluated at the time of the warrant (BK + V)
c) Materiality requirement: not material if probable cause would have existed anyway
3. Challenging a warrantless search
a) Once it is established that no warrant was obtained, the gov’t must justify the search by proving by a preponderance of the evidence that an exception to the warrant requirement was satisfied
4. The hearing and judicial review
a) Limitations on use of suppression hearing testimony at trial
(1) At the hearing,  a ∆ may testify in support of his claim of a Fourth violation
(2) Simmons v. United States (1968): when a ∆ testifies on the question on “standing” at a suppression hearing, the gov’t may not use his testimony against him on the question of guilt or innocence
(3) Lower courts have held that Simmons does not prevent the use of suppression hearing testimony to impeach
b) Appellate review
(a) If a motion to suppress is granted, federal law permits the government to immediate appellate review of the ruling subject to certain conditions (18 U.S.C. § 3731). 
(b) The gov’t cannot appeal if the ∆ has been put in jeopardy, within the meaning of the Double Jeopardy Clause
(c) An appeal must not be taken for the purpose of delay
(d) The suppressed evidence must be substantial proof of a fact material to the proceedings
(2) A few states allow a ∆ to appeal a denial of a motion to suppress immediately if the trial judge or appellate tribunal certifies that the issue is substantial and an immediate appeal would expedite litigation; usually the ∆ must wait until after judgment is handed down
(3) If it leads to a conditional guilty plea, then later is appealed and it is found that the evidence should have been suppressed, the ∆ may withdraw his plea
(a) Fed. Rule Crim. Pro. 11(a)(2): a) Entering a Plea.  Conditional Plea. With the consent of the court and the government, a defendant may enter a conditional plea of guilty or nolo contendere, reserving in writing the right to have an appellate court review an adverse determination of a specified pretrial motion. A defendant who prevails on appeal may then withdraw the plea.

c) Deferential review
(1) Great deference given to DNMs
(2) “Substantial basis” test
(a) Judge shopping cannot be permitted
5. Establishing a violation of a personal fourth amendment right
a) Must establish that personal rights were implicated by the govt’s search or seizure
(1) “Standing” ( determined by whether the person seeking to suppress the evidence has had his own Fourth Amendment rights violated
b) Rakas v. Illinois (1978)
(1) The Court affirmed petitioners' convictions for armed robbery because their motion to suppress a sawed-off rifle and shells seized by the police during the search of a vehicle in which petitioners were passengers was properly denied. Noting that the inquiry was essentially the same, the Court expressed that the preferred analysis for determining the scope of constitutional rights protected by the exclusionary rule focused on the substantive question of whether petitioners had their own rights infringed by the police's search and seizure, rather than on the concept of standing, as previously decided. Further, the Court determined that the appropriate measure of rights was no longer guided solely by whether petitioners were legitimately on the premises that the police searched. Without holding that a property interest was required, the Court decided that U.S. Const. amend. IV protected only those places in which petitioners themselves had a reasonable expectation of privacy. Using this analysis, the Court found that petitioners' rights were not violated where they had no legitimate expectation of privacy in areas of a car in which they claimed no property or possessory interest.

(2) Question: Whether standing could be established in the absence of ownership of the property seized?
(a) Target theory: any criminal ∆ at whom a search was “directed” would have standing to contest the legality of that search and object to the admission at trial of the evidence obtained as a result of that search
(3) Question 2:  Does it serve any useful analytical purpose to consider this principle a matter of standing, distinct from the merits of a ∆’s Fourth Amendment claim; was the challenged search and seizure a violation of Fourth Amendment rights of a criminal ∆ who seeks to exclude the evidence?  Was there any infringement?
(4) Holding: Only defendants whose personal rights have been violated may benefit from the exclusionary rule’s protections; determined by REOP
(5) Reasoning:
(a) “Legitimately on the premises” is too broad (LOTP)
(i)  “The fact that they were ‘legitimately on the premises’ in the sense that they were in the car with the permission of its owner is not determinative of whether they had a legitimate expectation of privacy in the particular areas of the automobile searched.”
(6) The analysis for Rakas and Katz is different (even though the test itself is the same): the question of “standing” (whether the person’s personal rights have been violated) is not identical to whether a Fourth search or seizure has occurred
(7) A person with a REOP will usually have standing – this case calibrates the width of the standing doctrine
c) Abolition of automatic standing
(1) United States v. Salvucci : possession of a seized good should not be used as a substitute for a factual finding that the owner of the good had a REOP in the area searched
Court did away with automatic standing through ownership, LOTP, target theory, and conspirator theory
d) Ownership of seized property does not necessarily confer standing
(1) Rawlings v. Kentucky (1980): while ownership of property does not necessarily provide the right to object to a search, it necessarily provides the right to object to a seizure of that property
(a) No one has a legitimate interest in contraband
e) Targets without standing
(1) United States v. Paynor (1980): “the supervisory power does not authorize a federal court to suppress otherwise admissible evidence on the ground that it was seized unlawfully from a third party not before the court”
f) Presence in the home of another
(1) Minnesota v. Carter (1998)
(a) A police officer looked through a window blind in a lessee's apartment based on an informant's tip. The officer observed respondents bagging cocaine in the apartment. Based on that observation, a warrant was issued, and respondents were arrested and charged with conspiracy to commit a controlled substance crime. Respondents made a motion to suppress the evidence, contending that the officer's observation was an unreasonable search. Ultimately, the state supreme court determined that respondents had standing to assert a U.S. Const. amend. IV legitimate expectation of privacy claim. The court reversed and remanded, holding that an overnight guest in a home could claim the protection of U.S. Const. amend. IV, but one who was merely present with the consent of the householder could not. In addition, property used for commercial purposes was treated differently for U.S. Const. amend. IV purposes than residential property.

(b) Question: was the ∆’s fourth amendment right violated?  Did he have a REOP in the searched place?
(c) Holding:  The defendant did not have a legitimate expectation of privacy in the home of another, based on the purpose and nature of the visit.
(d) Reasoning:
(i) The Fourth amendment only extends its protections to people in “their” houses, although in some exceptions a person may have an expectation of privacy in the house of someone else.
(ii) Here, respondent(s) was (were) “present essentially for a business transaction and were only in the home a matter of hours.  There is no suggestion that they had a previous relationship…or that there was any other purpose to their visit.  Nor was there anything similar to the overnight guest relationship in Olsen to suggest a degree of acceptance into the household.  
(iii) “But the purely commercial nature of the transaction engaged in here, the relatively short period of time on the premises, and the lack of any previous connection between respondents and the householder, all lead us to conclude that respondents’  situation is closer to that of one simply permitted on the premises.”
g) Coconspirator “Standing” rejected
(1) United States v. Padilla (1993) a person does not have an automatic right to challenge a search or seizure simply because he is a member of the conspiracy that owned the property that was searched or seized
(a) Each person must establish an individual expectation of privacy, or a legitimate possessory interest, intruded upon by the search or seizure
(b) “Expectations of privacy and property interests govern the analysis of the Fourth Amendment search and seizure claims.  Participants in a criminal conspiracy may have such expectations or interests, but the conspiracy itself neither adds nor detracts from them.”
6. The fruits of the search (Fruit of the poisonous tree) : causation and attenuation
a) Searches and seizures that produce no evidence
(1) The exclusionary rule is not applicable unless evidence is seized as a result of a search.  If no evidence is obtained, there is nothing to exclude.  
(2) Ker – Frisbee: an illegal or unconstitutional arrest of a person did not deprive a court of jurisdiction to try the person
b) When the Fourth Amendment violation produces evidence
(1) The exclusionary rule is potentially applicable to all evidence derived from an illegal search or seizure.  But it is often difficult to determine whether a particular piece of evidence “derived from” a particular illegal search or seizure.
 = Fruit of the poisonous tree
(2) Not a but for test; a ∆ will not succeed in suppressing evidence by saying that but for the illegality the police would not have evidence
(3) Brown v. Illinois (1975)
(a) Following an illegal arrest, petitioner gave inculpatory statements after he was read his constitutional rights. The statements were admitted at trial on the basis that the Miranda warnings, by themselves, were sufficient to purge the taint of the illegal arrest, making admissible that which would normally be excluded. On certiorari, the Court held that the Miranda warnings could neither automatically nor by themselves protect an accused's Fourth Amendment rights. Whether a confession was freely given or improperly coerced, the Court held, had to be determined on a case by case basis. The Court held the trial court had to examine factors such as the temporal proximity of the arrest to the confession, the intervening circumstances, and, particularly, the purpose and flagrancy of the official misconduct. The Court also held that the exclusionary rule did not automatically proscribe the use of illegally seized evidence in all proceedings or against all persons, and that Miranda warnings, along with other factors, might permit the admission of such evidence. However, the Court examined the record in light of those factors and concluded that petitioner's statements were inadmissible.

(b) Question: “whether, granting establishment of the primary illegality, the evidence to which instant objection is made has been come at by exploitation of that illegality or instead by means sufficiently distinguishable to be purged of the primary taint”
(c) Holding: The act must be sufficiently independent to purge the primary taint.
(d) Reasoning:
(i) Wong Sun: “an intervening independent act of free will.”  “sufficiently an act of free will to purge the primary taint of the unlawful invasion”  connection must be so “attenuated as to dissipate the taint”
c) Factors to determine if causal chain has been broken
(1) Passage of time
(2) Intervening circumstances
(3) Purpose/frequency of initial misconduct
(4) Voluntariness or egregiousness of police conduct
(5) Miranda warnings (not dispositive – must be combined with other factors)
d) Statements tainted by an illegal arrest
(1) Dunaway v. New York (1979): court was concerned that officers would “violate the Fourth Amendment with impunity, safe in the knowledge that they could wash their hands in the procedural safeguards of the Fifth.”
(2) Taylor v. Alabama (1982): Court refused to find a break in the causal chain based on six hours and thrice repeated Miranda warnings – it was still a violation
(3) Kaupp v. Texas (2003): “well established precedent requires suppression of the confession unless that confession was ‘an act of free will [sufficient] to purge the primary taint of the unlawful invasion.’  Wong Sun.  Demonstrating such purgation is, of course, a function of circumstantial evidence, with the burden of persuasion on the state.  Relevant considerations include observance of Miranda, the temporal proximity of the arrest and the confession, the presence of intervening circumstances, and, particularly, the purpose and flagrancy and the official misconduct.  
e) Always ask: who’s tree is it?
f) Statements not tainted by an illegal arrest: statements not tainted by an illegal arrest
(1) Rawlings v. Kentucky (1980): improper detention did not require suppression of statements made by Rawlings after evidence was discovered.  
g) Determining the fruits of a warrantless in-home arrest
(1) New York v. Harris (1990): “the rule in Payton was designed to protect the physical integrity of the home; it was not intended to grant criminal suspects protection for statements made outside their premises where the police have probable cause to arrest the suspect.”
(a) A violation of Payton constitutes an illegal search of the home, but it does not result in an illegal arrest, so long as there is probable cause; and while evidence obtained in the warrantless search of the home is subject to exclusion, there is no automatic connection between that search and a subsequent confession outside the home.
(b) A Payton violation will not lead to suppression of confessions ( not FTPT
h) Consent as breaking the chain of causation
(1) Is the voluntary consent enough to break the chain of causation running from the illegal police activity to the evidence ultimately uncovered?
i) Witness testimony after illegal arrests and seizures
(1) Courts are reluctant to suppress the testimony from a live witness that is alleged to be the “fruit” of an illegal search or arrest
(2) United States v. Ceccolini (1978): declined to adopt a bright line never rule, but noted reluctance to exclude such evidence; the willingness of the witness to testify is very likely, if not certain, to break the causal chain.
(3) United States v. Crews (1980) a person brought to trial after an illegal arrest can be identified, as long as the in-court ID is free from any improper taint attributable to unconstitutional extra-judicial ID procedures
(a) Hard question is whether the in-court ID is an exploitation of the out-of-court ID
j) Relationship between the “standing” requirement and the fruits doctrine:  ∆ can successfully challenge the derivative evidence as tainted only if he has the right to object to the original illegal search or seizure
7. Independent Source
a) The independent source doctrine allows “the introduction of evidence discovered initially through a source that is untainted by the initial illegality” United States v. Markling (1993)
b) Murray v. United States (1988)
(1) Defendants sought review when the circuit court affirmed an order that denied their motions to suppress evidence illegally seized. Defendants claimed that a prior warrantless illegal entry to the premises so tainted the determination of probable cause that the evidence should be suppress. The court vacated the order of the circuit court. The court found that knowledge that the marijuana was in the warehouse was assuredly acquired at the time of the unlawful entry, but that it was also acquired at the time of entry pursuant to the warrant. The court ruled that if the later acquisition of the warrant was not the result of the earlier entry, there was no reason why the independent source doctrine should not apply. The court determined that invoking the exclusionary rule would put the police not in the same position they would have occupied if no violation occurred, but in a worse one. The court held that the conclusions of the court of appeals were not supported by adequate findings to support that finding, and that the district court was the proper forum for that determination.

(2) Question: whether, assuming evidence obtained pursuant to an independently obtained search warrant, the portion of such evidence that had been observed in plain view at the time of a prior illegal entry must be suppressed; whether the search pursuant to warrant was in fact a genuinely independent source of the information and tangible evidence at issue
(3) Holding:  The “inevitable discovery” doctrine should ensure that police are not worse off than they would have been without the illegal activity.
(4) Reasoning:
(a) “Independent source” doctrine ( “when the challenged evidence has an independent source, exclusion of such evidence would put the police in a worse position than they would have been in absent any error or violation.” (Nix v. Williams)
(b) If the evidence would have been admissible through the independent source, it should still be admissible through the inevitable discovery doctrine.
c)  “Mixed” warrant applications
(1) In Murray, the magistrate was not informed of the initial illegal search or of any evidence discovered in that search, so it was clear that the search did not affect the magistrate’s decision.
(2) “a search warrant procured in part on the basis of illegally obtained information will still support a search if the untainted information, considered alone, is sufficient to establish probable cause” (United States v. Markling)
8. Inevitable discovery (“hypothetical independent source” exception)
a) For the exception to apply, the gov’t must show that the illegally obtained evidence would have been discovered through legitimate means independent of the official misconduct.
b) Establishing the exception
(1) Nix v. Williams (1984): the inevitable discovery doctrine recognizes that the gov’t actually obtains no advantage from illegal conduct if the gov’t can prove that it would have obtained the evidence anyway
(a) Sufficient deterrence would flow anyhow
(b) Gov’t must prove by a preponderance of the evidence that they would have found the evidence anyway
c) Primary and derivative evidence
(1) MINORITY VIEW: United States v. $639,558.00 in United States Currency (1992): the exclusionary rule required exclusion of the primary evidence obtained in an illegal search, even if that evidence would have been discovered in an inventory search; derivative evidence is subject to the doctrine
(2) MAJORITY VIEW: United States v. Zapata (1994): “We decline to embrace the suggestion that courts should confine the inevitable discovery rule to cases in which the disputed evidence comprises a derivative, rather than primary, fruit of unlawful police conduct” (accepted by seven other circuits)
d) Courts have found exceptions such as: active pursuit, official procedure, and limited probable cause (would have gotten a warrant arguments)
(1) If probable cause = automatic warrants, why bother?  Back to Scalia’s concurrence in Acevedo finding that we should just be relying on the reasonableness clause as primary rather than the warrant clause
e) “We would have obtained a warrant”
(1) Most courts have rejected gov’t arguments that the inevitable discovery exception is met on the simple assertion that officers had probable cause and would have obtained a warrant
(2) United States v. Brown (1995): “What makes a discovery ‘inevitable’ is not probable cause alone, but probable cause plus a chain of events that would have led to a warrant independent of the search”
f) Establishing inevitability
(1) United States v. Allen (1998): “A finding of inevitable discovery necessarily rests on the facts that did not occur.  However, by definition the occurrence of these facts must have been likely, indeed, inevitable, absent the govt’s misconduct.”
g) Active pursuit requirement
(1) A few courts have held that in order to invoke the inevitable discovery exception, the police must be actively pursuing the lawful means at the time the illegal search is conducted.
(2) United States v. Khoury (1990): rejected the argument that evidence obtained in an illegal search of a car inevitably would have been discovered in an inventory search
9. Use of illegally obtained evidence outside the criminal trial context
a) Exclusion from the criminal prosecution’s case in chief is all that is necessary to deter Fourth Amendment violations; the cost of exclusion in other contexts generally has been held to outweigh the benefits in deterrence
b) Grand jury proceedings
(1) United States v. Calandra (1974): the marginal deterrent effect of allowing a witness to raise a Fourth Amendment claim before the grand jury was outweighed by the disruption of investigations that exclusion of evidence would produce; exclusion at trial was sufficient deterrence
c) Civil tax proceedings
(1) United States v. Janus (1976): evidence illegally seized by state police could be used by federal tax officials in civil tax litigation, despite the fact that federal and local law enforcement personnel regularly provide federal tax officials with information
d) Civil deportation proceedings
(1) INS v. Lopez-Mendoza (1984): may be used under the Janis balancing test
10. Can illegally seized evidence be used at sentencing?
a) Courts differ and this raises many questions
b) Use of illegality obtained evidence for impeachment purposes
c) Illegally obtained evidence may be used to impeach credibility of ∆ on stand
(1) United States v. Havens (1980): “pocket case” can be used to impeach ∆’s testimony no matter when it is elicited (doesn’t have to be statements made while on the stand)
d) James v. Illinois (1990): refused to extend the impeachment exception to allow impeachment of defense witnesses with illegally obtained evidence; compelling distinction between impeachment of a ∆’s own testimony and that of defense witnesses
(1) Kennedy dissent: advocated a rule that illegally obtained evidence could be used to impeach defense witnesses, but only where there is a direct conflict; would speak to fear of chill factor
11. Good Faith
a) United States v. Leon (1984)
(1) This case presented the question whether the exclusionary rule should be modified so as to allow the use of evidence obtained by officers acting in reasonable reliance on a search warrant issued by a detached and neutral magistrate but ultimately found to be unsupported by probable cause. During trial, respondents filed motions to suppress evidence seized pursuant to a warrant and said motions were granted in part based on the conclusion that the warrant was not supported by probable cause despite the fact that the police officer was acting in good faith reliance on what he believed to be a valid warrant. The lower court affirmed and held that there was no good faith exception to the exclusionary rule. The U.S. Supreme Court reversed and held that the exclusionary rule should be modified so as not to bar the admission of evidence seized in reasonable, good-faith reliance on a search warrant that was subsequently held to be defective. The Court concluded that the marginal or nonexistent benefits produced by suppressing evidence obtained in objectively reasonable reliance on a subsequently invalidated search warrant could not justify the substantial costs of exclusion.

(2) Question: whether the exclusionary rule should be applied to evidence gathered to what was later found to be an invalid search warrant
(3) Holding:  The benefit of excluding such evidence does not outweigh the cost; evidence obtained in reasonable reliance on a search warrant later determined to be invalid is not subject to the exclusionary rule
(4) Reasoning:
(a) It is simply a judicially created rule to deter law enforcement officers from violating Fourth Amendment rights – it does not work to actually correct the wrong already committed
(b) Judges and magistrates are not likely to be deterred with use of exclusionary rule
(c) Need to engage in a CBA to determine whether the exclusionary rule should be applied or not
(i) “Suppression of evidence obtained pursuant to a warrant should be ordered only on a case-by-case basis and only in those unusual cases in which the exclusion will further the purposes of the exclusionary rule.
(ii) “Judicial integrity clearly does not mean that the courts must never admit evidence obtained in violation of the Fourth…the question is essentially the same inquiry into whether exclusion would serve a deterrent purpose”
(5) Dissent: Brennan, Marshall
(a) “the entire enterprise of attempting to assess the benefits and costs of the exclusionary rule in various context is a virtually impossible task for the judiciary to perform honestly or accurately…The Court’s opinions represent inherently the unstable compounds of intuition, hunches, and occasional pieces of partial and often inconclusive data”
(b) “objectively reasonable reliance on an objectively unreasonable warrant”
(6) Applied the good faith exception because an officer reasonably relied on the magistrate’s decision, since the magistrate, rather than the officer, made the error, and magistrates cannot be deterred by the exclusionary rule.
b) Reasonable search or good faith exception
(1) Maryland v. Garrison (1987): shows distinction between a search that is reasonable despite an officer’s mistake of fact and thus not a violation, and a search that is unreasonable but not so egregious as to warrant exclusion and thus potentially within the good faith exception
(2) Leon was an unreasonable search
12. Leon + Gates = downward movement in amount of certainty needed for probable cause
13. The good faith exception and warrantless searches
a) Court extends Leon to reasonable good faith reliance on unwarranted searches, but only where deterrence would not have an effect
b) Reasonable reliance on legislative acts
(1) Illinois v. Krull (1987): if an officer reasonably relies on a reasonable statute, then the evidence is not subject to exclusionary rule
(a) Conversely, f the statute was so blatantly unreasonable, however, the officers cannot hide behind that shield
(b) Legislators are not deterred
(c) O’Connor’s dissent: it was precisely the legislators that the Framers wrote the Amendment against!
c) Clerical errors and reliance on court clerical personnel
(1) Arizona v. Evans (1995): because deterrence would not work on court personnel, there is no need to apply the exclusionary rule
(a) O’Connor concurrence: leaves open the question of whether it is possible for officers to reasonably rely on computer systems
(b) We shouldn’t allow reliance on defective systems
(2) Terry v. Rogan (1987): Ginsburg opinion felt that exclusionary rule when applied to computer error should be worked out by the lower courts
d) Not addressed yet: 
(1) Good faith reliance on Court decisions
(2) Good faith where officer is at fault?
(a) United States v. De Leon-Reyna (1991): officers cannot be deterred when they wrongly, but reasonably, interpret the Fourth
(i) “when the officer is also the one who made the mistake, the reasonableness required by the good faith exception is analytically identical to the reasonableness required by the Fourth”
(b) United States v. Lopez-Soto (2000): court rejected good faith assertion based on leaving in place incentives for good behavior
Examples and Explanations

· Not only is the primary evidence suppressed, but all derivative evidence as well: FTPT
· Wong-Sun and its progeny: Where the secondary evidence was discovered by exploitation of the initial illegality, it must be suppressed; where, however, it is obtained by means sufficiently removed from the initial illegality, it is admissible

· Attenuation: Mindful of the deterrence rationale underlying the exclusionary rule as well as the societal costs of banning relevant evidence from the trial, courts weigh a number of factors in assessing whether the poison of a constitutional violation has been purged:

· The time period between the illegality and the acquisition of the secondary evidence

· The occurrence of intervening events (a person’s free choice, Miranda)

· The flagrancy of the initial illegality

· Independent source: in this case, the fruit did not derive from the poisonous tree

· Inevitable discovery: the prosecution can prove that the evidence would have been found anyway
· In sum, the evidence will be suppressed only where 1) the connection between the secondary evidence and the original violation is close and unattenuated, and 2) there is no independent lawful means that led, or would have led, police to the evidence

Fifth Amendment privilege against self-incrimination

· Anyone can assert the privilege in any kind of proceeding – anybody asked under oath where the response might tend to incriminate them

· Not only may you assert your privilege, but if ever anybody asks you a question under oath, if you do not assert your Fifth Amendment privilege the very first time that question was asked, you waive that privilege for all subsequent criminal prosecutions

· Scope of Fifth Amendment protection

· Does not protect you from having the state use your body in lots of ways to incriminate you

· Does protect against compelled testimony

· Can’t make you take a lie detector test

· Can’t make you answer police interrogations

· Unconstitutional for the prosecutor to make a negative comment on the ∆’s failure to testify or his remaining silent on hearing Miranda warnings

· Can be eliminated by:

· The grant of immunity (Constitutional = use and derivative use)

· NY grants transactional immunity (broader than use or derivative use)

· No possibility of incrimination

· Waiver

· A criminal ∆, by taking the witness stand, he waives the Fifth Amendment privilege

III. Self-Incrimination and confessions
A. Intro
1. Foreign Prosecution
a) United States v. Balsys (1998): “concern with foreign prosecution is beyond the scope of the Self-Incrimination Clause”
(1) “In practice, it is not the protection of personal testimonial inviolability, but a conditional protection of testimonial privacy subject to basic limits recognized before the framing and refined through immunity doctrine in the intervening years”
2. Compulsion of statements never admitted at criminal trial
a) Chavez v. Martinez (2003): when police compel a statement from a suspect during interrogation but the statement is never admitted against the suspect in a criminal trial, the Fifth does not protect
B. What is compulsion: quantity of state force that adds up to compulsion?
1. Use of contempt power
a) Cruel trilemma: remain silent and face imprisonment; tell the truth and face imprisonment; or tell a lie and face imprisonment for perjury
2. Other state-imposed sanctions
a) Miranda v. Arizona found compulsion in the setting of custodial interrogation
b) Lefkowitz v. Turley (1973)
(1) Appellees were architects who had public contracts with the State of New York. When they refused to sign waivers of immunity and testify before a grand jury investigating corruption, appellees were disqualified from future contracts pursuant to N.Y. Gen. Mun. Law §§ 103-a and 103-b (Supp. 1973-1974) and N.Y. Pub. Auth. Law §§ 2601-2602 (Supp. 1973-1974). The district court declared the disqualification statutes unconstitutional because they violated the privilege against self-incrimination under U.S. Const. amend. XIV and U.S. Const. amend. V. The Supreme Court affirmed because a waiver of immunity executed under threat of loss of employment was coerced and ineffective. A witness invoking the self-incrimination privilege, whether before a grand jury or in any other proceeding where the answers might result in criminal prosecution, could not constitutionally have been compelled to testify without a grant of immunity.

(2) Question: was a state statute that required public contracts to provide that if a contractor refuses to waive immunity or to testify concerning state contracts, existing contracts could be canceled and future contracts could be denied for five years was in violation of the Fifth
(3) Holding: In light of the severe economic consequences, the waiver requirement was a violation of the Fifth.  Unmistakable coercion without immunity, but only where used in a criminal proceeding.  A grant of immunity would have protected against the violation of the Fifth.  Immunity supplants the privilege.
(4) Reasoning:
(a) Balancing between gov’t interest in the work of the state and its employees and the privacy interests of the individual
(i) Immunity is required to reconcile the two
(b) “The waiver sought by the State, under threat of loss of contracts, would have been no less compelled than a direct request for the testimony without resort to the waiver device.  A waiver secured under threat of substantial economic sanction cannot be termed voluntary.”
c) Threat of disbarment as compulsion
(1) Spevack v. Klein (1967): forbids disbarment of a lawyer for invoking the privilege during a bar investigation, where any statements could be used against the lawyer in a subsequent criminal prosecution
d) The function of immunity
(1) National Federal of Federal Employees v. Greenberg (1993): “The gov’t may fire employees who refuse, on the basis of their Fifth Amendment privilege, to answer questions concerning the performance on their duties, so long as the employees answer could not be used against them in a criminal prosecution.”
e) The benefit-penalty distinction
(1) United States v. Cruz (1998): using incentives to lower sentences is constitutional: “the choice confronting the ∆ gives rise to no more compulsion than that present in a typical plea bargain”
f) Self-incrimination and clemency proceedings
(1) Ohio Adult Parole Authority v. Woodard (1998)
(a) On appeal, the Court held that Ohio's clemency procedures did not violate due process. The Court reasoned that the executive's clemency decision would not be a matter of grace if it were constrained by the procedural requirements that the prisoner wanted. The Court commented that the prisoner, who was convicted of murder, was already under a sentence of death. His appeal for clemency was characterized by the court as simply a unilateral hope. The inmate also argued that Ohio's voluntary interview as part of the clemency proceeding violated his Fifth Amendment privilege against self-incrimination. The Court responded that the Fifth Amendment protection only extended to compelled self-incrimination. The Court did not think that the inmate's testimony at a voluntary clemency interview could amount to compelling him to speak. Thus, the Court held that Ohio's clemency proceedings did not violate the Fifth Amendment or the Due Process Clause.

(b) “It is difficult to see how a voluntary interview could ‘compel’ respondent to speak.  He merely faces a choice…”
(2) Brown v. US: ∆ who takes stand cannot take the Fifth on matters he himself put in dispute/matters made relevant by his direct examination; if its already amounted to the admission of guilt, it is the equivalent of a waiver of the Fifth
(a) But what are matters already put in dispute?
g) The benefit-penalty distinction and penalties imposed in incarcerated sex offenders
(1) McKune v. Lile (2002)
(a) The inmate was convicted of rape and, as part of the prison rehabilitation efforts, the inmate was required either to participate in a sex offender treatment program which involved admitting his criminal conduct, including uncharged offenses, or be transferred to another prison with less favorable conditions. The inmate contended that the requirement violated his privilege against self-incrimination, since he was being compelled to admit to conduct which could subject him to criminal prosecution. The United States Supreme Court held, however, that the specific loss of privileges that the inmate would face for refusing to incriminate himself did not amount to unconstitutional coercion. The state had a legitimate penological interest in rehabilitating the inmate, and the lack of severity of the consequences for refusing to participate in the program belied the inmate's claim of compulsion. The inmate's incarceration necessarily involved restrictions on his liberty, and the de minimus adjustment of those restrictions to serve proper prison goals, as the alternative to admitting criminal conduct, did not violate the inmate's privilege against compelled self-incrimination.

(b) Question: Does the incentive system violate the Fifth?
(c) Holding: The system is not sufficiently compulsory to violate the Fifth; The state’s interest in rehabilitation is also compelling enough to warrant the incentive system
(d) Reasoning:
(i) The rehabilitative objective hinges on admitting one’s problems
(ii) The consequences are not compelling
(iii) It is constitutional to place some cost on the Fifth privilege
(e) There are many prison case where the ∆ is forced to make difficult choices
3. Comment on the invocation of the privilege
a) The Griffin Rule: adverse comment to the jury, by either the judge or the prosecutor, on the ∆’s election not to testify constitutes punishment or the invocation of silence, which is tantamount to compulsion and therefore violates the Fifth Amendment.  
The fact that the ∆ did not take the stand cannot be used as information against him.  To do so is a violation of Due Process.
(1) Court extended Griffin in Carter v. Kentucky (1981): trial judge was required to give jury instruction re: Griffin Rule
(2) Lakeside v. Oregon (1978): the jury instruction, however, cannot be said to work against the ∆ by drawing attention to the fact that ∆ did not testify
(3) United States  v. Robinson (1988):  prosecutor was allowed to point out in closing statements that the ∆ had the opportunity to testify
b) Indirect references to the ∆’s failure to testify: United States v. Monaghan (1984): arguing that govt’s evidence was uncontradicted was not a violation
c) Adverse inferences at sentencing: Mitchell v. United States (1999): the Court relied on Griffin and held that a ∆ could not be subject to an adverse inference upon invoking the right to remain silent at a sentencing proceeding; extension of Griffin
d) Adverse inferences drawn in civil cases: Baxter v. Palmigiano (1976):  “the Fifth Amendment does not forbid inferences against parties to civil actions when they refuse to testify in response to probative evidence offered against them: the Amendment does not preclude the inference where the privilege is claimed by a party to a civil case”
C. To whom does the privilege belong?  
1. Fisher v. United States (1976)
a) In two separate cases, following notice of investigation of possible civil or criminal liability under federal tax laws, the clients obtained documents relating to the preparation of their tax returns by their accountants. The clients transferred the documents to their lawyers. The Internal Revenue Service served summonses on the attorneys for production of the documents. The attorneys contended that enforcement of the summonses would involve compulsory self-incrimination of the clients in violation of the Fifth Amendment. The summonses were enforced by the district court. The Third Circuit upheld the order, but the Fifth Circuit reversed the order. The court stated that the Fifth Amendment was limited to prohibiting the use of physical or moral compulsion exerted on the person asserting the privilege. The clients' privilege under Fifth Amendment was not violated by the enforcement of the summonses because enforcement against a client's lawyer could not compel the client to do anything, particularly not to be a witness against himself. The documents were not the clients' private papers. The judgment of the Third Circuit was affirmed. The judgment of the Fifth Circuit was reversed.

b) Question: can attorneys be compelled to produce tax documents prepared by accountants for a criminal tax investigation; to whom does the privilege belong???
c) Holding: “The taxpayer’s privilege under the Amendment is not violated by enforcement of the summonses involved in these cases because enforcement against a taxpayer’s lawyer would not ‘compel’ the taxpayer to do anything – and certainly would not compel him to be a ‘witness’ against himself.”
d) Reasoning:
(1)  “The Amendment is limited to a person who shall be compelled in any criminal case to be a witness against himself. “
(2) It is constitutional to invade privacy under the Fifth as long as it does not compel the ∆ to be a witness against himself.
(3) There was no compulsion; couldn’t claim a REOP when the papers were in the attorney’s hands
2. Note on the collective entity rule
a) Bellis v. United States (1974): privilege does not apply to artificial organizations
b) United States v. Doe (1984): it does, however, protect a sole proprietorship
c) Braswell v. United States (1988): but a corporation that happens to be owned and run by one person is not protected (agency of the state by incorporation)
D. What is protected? 
1. Non-testimonial evidence
a) Schmerber v. California (1966)
(1) Petitioner contended that the drawing of his blood for an alcohol analysis test without his consent denied him due process of law under the Fourteenth Amendment and violated his privilege against self-incrimination under the Fifth Amendment, his right to counsel under the Sixth Amendment, and his right not to be subjected to unreasonable searches and seizures in violation of the Fourth and Fourteenth Amendments. The state court affirmed the conviction and petitioner sought review. The Court upheld petitioner's conviction. It held that the privilege against self-incrimination protected an accused only from being compelled to testify against himself, or to otherwise provide the State with evidence of a testimonial or communicative nature, and that the withdrawal of blood and use of the analysis did not involve compulsion to these ends. The Court also held that the record showed no violation of petitioner's right to be free of unreasonable searches and seizures, because the arresting officer could have reasonably concluded that the delay in obtaining a warrant could result in the destruction or disappearance of evidence and because the test was conducted in a reasonable manner.

(2) Question: Was withdrawal of blood then used to determine blood alcohol level a violation of the Fifth?
(3) Holding: “We hold that the privilege protects an accused only from being compelled to testify against himself, or otherwise provide the State with evidence of a testimonial or communicative nature, and that the withdrawal of blood and use of the analysis in question in this case did not involved compulsion to these ends.”
(4) If evidence is not testimonial or communicative in nature, it is admissible and not protected by the Fifth ( CTSI (compelled testimonial self incrimination)
b) Note on testimonial v. non-testimonial evidence
(1) Police line-ups do not violate
(2) Handwriting is okay
(3) Voice prints are cool
c) Testimonial evidence and the cruel trilemma
(1) Pennsylvania v. Muniz (1990): the line between testimonial and non-testimonial evidence must be determined by whether the witness faces the “cruel trilemma” in disclosing the evidence
(a) Sixth birthday question was testimonial and use at trial was error
(i) When facts about a person’s physical condition are obtained through testimonial evidence, the Fifth applies
(ii) “Whenever a suspect is asked for a response requiring him to communicate an express or implied assertion of fact or belief, the suspects confronts the trilemma of truth, falsity, or silence and hence the response contains a testimonial component”
(b) Here, he could have just given a false answer – there’s no risk of perjury; but the gov’t was just interested in a proxy for whether his mind was “working”
d) Express or implied assertions of fact
(1) To be testimonial, the communication must be an express or implied assertion of fact that can be true or false: otherwise there is no risk of perjury and no cruel trilemma is presented.
(2) Doe v. United States (1988): a person’s compelled signature on a bank consent form authorizing release of records, was not testimonial because there was no assertion of fact that the records did or did not exist
e) Psychological evaluations
(1) Estelle v. Smith (1981): a ∆ who is to be interviewed by a government psychiatrist who will testify at sentencing has a right to be warned that what he says may be used against him in the sentencing proceeding
(2) Jones v. Dugger (1988): evidence of ∆’s answers to officer’s questions were merely “demeanor evidence” and were not used as testimonial communications
f) Drawing an adverse inference as to non-testimonial evidence
(1) Doss v. United States (1970): contempt is permissible because the suspect has no constitutional right to refuse production of non-testimonial evidence
(2) South Dakota v. Neville (1983): could draw an adverse inference upon refusal
2. Documents
a) Boyd: one’s private books and papers violate the Fifth Amendment when the content of those papers are incriminating; Fisher: the privilege cannot be asserted to prevent the government from obtaining evidence from third parties
(1) The rationale is that the incriminated person has not been compelled to do anything when the evidence is gathered from third parties.
(2) The act of creating the document is not compelled.
b) Holmes: “A party is privileged from producing the evidence but not from its production”
c) Fisher v. United States (1976), Part IV
(1) In two separate cases, following notice of investigation of possible civil or criminal liability under federal tax laws, the clients obtained documents relating to the preparation of their tax returns by their accountants. The clients transferred the documents to their lawyers. The Internal Revenue Service served summonses on the attorneys for production of the documents. The attorneys contended that enforcement of the summonses would involve compulsory self-incrimination of the clients in violation of the Fifth Amendment. The summonses were enforced by the district court. The Third Circuit upheld the order, but the Fifth Circuit reversed the order. The court stated that the Fifth Amendment was limited to prohibiting the use of physical or moral compulsion exerted on the person asserting the privilege. The clients' privilege under Fifth Amendment was not violated by the enforcement of the summonses because enforcement against a client's lawyer could not compel the client to do anything, particularly not to be a witness against himself. The documents were not the clients' private papers. The judgment of the Third Circuit was affirmed. The judgment of the Fifth Circuit was reversed.

(2) Question: whether providing accountant’s documents pursuant to a subpoena violated the Fifth
(3) Holding: Even if the content of the papers might be incriminating, the actual production of specifically requested documents, prepared by another individual, and the existence of which the government is already aware of, is not a violation of the Fifth Amendment
(4) Reasoning:
(a) These documents were not testimonial ( they were voluntarily prepared by another actor
(b) While each situation must be evaluated on the facts and circumstances of the particular case, these facts do not rise to the level of testimony within the meaning of the Fifth
(c) Simply producing these documents involved no incriminating testimony
(d) Authentication not yet an issue; existence and possession was a foregone conclusion
d) Application of the Fisher analysis
(1) United States v. Doe (1984): privilege does not protect the content of records prepared voluntarily by Doe, because the government did not compel the owner to make incriminating records; the Amendment may be violated when the act of producing documents involves “testimonial self-incrimination”
e) When is the act of production incriminating?
(1) By producing documents in response to a subpoena, the individual admits that the documents exist, that he has custody of the documents, and that the documents are those that are described in the subpoena (which is pertinent to authentication)
(2) The Fifth Amendment applies only if the compelled testimonial act of production could incriminate the person responding to the subpoena
(3) “Foregone conclusion” doctrine ( even in the limited cases where the act of production would be incriminating, the Fifth will not apply if existence, control, and authentication is a foregone conclusion; i.e. government has substantial independent evidence
f) Act of production as a roadmap for the government: United States v. Hubbell (2000)
(1) Petitioner United States prosecuted respondent for various crimes after he produced documents in response to a court order issued pursuant to 18 U.S.C.S. § 6003(a). The order directed respondent to respond to a subpoena and granted him immunity to the extent allowed by law. The lower court had remanded for a hearing to establish petitioner's knowledge of respondent's financial affairs. The appellate court concluded that respondent could not be compelled to produce the documents requested by petitioner without first receiving a grant of immunity under 18 U.S.C.S. § 6003 because such immunity was co-extensive with the constitutional privilege against self-incrimination. The constitutional privilege applied to the testimonial aspect of a response to a subpoena seeking discovery of the sources of potentially incriminating evidence and respondent's act of production had a testimonial aspect that entitled him to assert his self-incrimination privilege. Since petitioner did not show any prior knowledge of the documents respondent produced, those documents could not have provided the basis for respondent's indictment. Thus, the indictment was dismissed.

(2) Question: whether the production of documents pursuant to a subpoena and under a grant of use/derivative use immunity violates the Fifth Amendment
(3) Holding: when the actual production of the papers is the equivalent to answering interrogatories and requires admission of information is does indeed violate the Fifth, and even though it was not specifically related to the immunity grant, the government’s use of the information was illegal
(4) Reasoning:

(a) Gov’t made derivative use of the evidence after granted use/derivative use immunity (different from transactional immunity)

(b) Sometimes the act itself can be incriminating, regardless of whether the content is or not
(i) The prosecutor needed the respondent’s assistance in identifying documents
(ii) The testimonial aspect of respondent’s act of producing subpoenaed documents was the first step in a chain of evidence that led to the second prosecution
(iii) There was a communicative aspect of respondent’s act
(c) “The assembly of those documents was like telling an inquisitor the combination to a wall safe, not like being forced to surrender the key to a strongbox”
(5) Concurrence: Thomas, Scalia
(a) “Application of the act of production doctrine, which provides that persons compelled to turn over incriminating papers or other physical evidence pursuant to a subpoena or a summons may invoke the Fifth Amendment privilege against self-incrimination as a bar to production only where the act of producing the evidence would contain ‘testimonial’ features”
g) Production of corporate documents
(1) A business entity itself cannot be compelled to produce incriminating evidence, except through individual agents of the entity; what if they invoke the Fifth?
(a) A corporation is a creature of the State and acts as a franchise under the reserve right of the State to compel proof that it has not exceeded its powers; extends to officers holding corp. documents
(i) All the way down to a one man show – assumption of responsibility/risk
(ii) Even if the papers might personally incriminate
(b) If there was a pre-existing relationship between the members of the corporation, there might be an exception
(2) Braswell v. United States (1988): “collective entity” ( “official records and documents that are held in a representative rather than in a personal capacity cannot be the subject of the personal privilege against self-incrimination, even though production of these papers might tend to incriminate the agent personally”
(a) Responsibility of agent leads to certain obligations
(b) Custodian does not get use immunity
(c) Fear that it will lead to another Hubbel
(3) Curcio v. United States (1957): but does not compel oral testimony where it could incriminate the agent personally: assume risk of producing documents, not of giving incriminating oral testimony
h) The difference between a corporate agent’s compelled oral testimony and compelled document production: In re Grand Jury 4/98/96 : “The government has no right to compel a person to speak the contents of her mind when doing so would incriminate that person”
i) Production of a person in response to a court order
(1) Baltimore City Dept. of Social Services v. Bouknight (1990): child abuse case
(a) Rejected argument that the Fifth protected ∆ from incrimination that might result from the act of producing the child
(b) She “assumed custodial duties” and “production is required as part of a noncriminal regulatory scheme
3. Required records: RRR = Required Records Rule
a) The government can require records to be kept, can punish those who do not keep such records or false records, or those who destroy
(1) Shapiro v. United States (1948): serves to target public interests; looks like CTSI, but must be reasonably required for legitimate administrative purpose
b) Limitations on the exceptions
(1) Marchetti v. United States (1968): keep records that they would normally keep, “public aspects”, directed at a non-criminal and regulatory area of inquiry”
(2) “Customarily kept,”  not a “highly selective group inherently suspect of criminal activity,” and “public”
c) Compelled reporting of an accident
(1) California v. Byers (1971): scheme fulfilled the above requirements and on balance the possibility of incrimination was not sufficiently certain
(a) CA SC had inserted a use immunity clause, the US SC vacated, and stated that the scheme sufficiently satisfied the test for required records; majority decides that the information sought was not “testimonial”
(i) Harlan’s concurrence: the information could be testimonial, but afraid that use immunity would undermine the State’s law enforcement purposes; on balance the State wins
(b) SI test ( could the information furnish a link in the chain of evidence needed to prosecute?
d) Is the target group inherently suspect?
(1) 18 U.S.C. § 922(e) makes it a crime to knowingly fail to provide written notice to an airline before shipping firearms
(2) Baltimore City DSS v. Bouknight : Court applies RRR to overrule Fifth act of production claim – the child is an RR as part of the state DSS
(a) Brennan dissent: targeted at a specific group and  .'. fails the three part inquiry
E. Procedural Aspects of self-incrimination claims
1. Determining the risk of incrimination
a) When the privilege is invoked by someone who is testifying at a proceeding, it must be decided whether the privilege is properly invoked
(1) The relevant test is whether the information requested of a witness might possibly tend to incriminate the witness in the future; and this determination must be made without compelling the witness to divulge then information that the witness claims is protected by the privilege
b) Hiibel v. Sixth Judicial District Court of Nevada, Humboldt County (2004)
(1) A police officer responded to a call reporting that a man assaulted a woman. The officer found defendant standing outside a parked truck with a woman inside the truck. The officer asked for defendant's identification 11 times and was refused each time. The officer arrested defendant. Defendant was convicted for obstructing the officer in carrying out his duties under Nev. Rev. Stat. § 171.123, a "stop and identify" statute that required defendant only to disclose his name. The United States Supreme Court determined that the Terry stop, the request for identification, and the State's requirement of a response did not contravene the guarantees of the Fourth Amendment, because the request for identity had an immediate relation to the purpose, rationale, and practical demands of the Terry stop. Also, the request for identification was reasonably related in scope to the circumstances which justified the Terry stop. The Court also determined that defendant's conviction did not violate the Fifth Amendment's prohibition on compelled self-incrimination, because disclosure of his name presented no reasonable danger of incrimination.

(2) Question: whether telling officer name is a violation of the Fifth
(3) Holding: while giving one’s name might be compelled and testimonial, it is not incriminating
c) The risk of incrimination and denial of guilt
(1) Ohio v. Reiner (2001): privilege extends to those who claim they are innocent of any crimes as well
2. Immunity
a) The constitutionality of use immunity
(1) Counselman v. Hitchcock (1892): court held that a statute, providing that no evidence obtained from a party or witness by means of a judicial proceeding shall be given in evidence; or in any matter used against him “was insufficient to supplant the Fifth” ( looked like transactional immunity would be required
(2) Kastigar v. United States (1972): Counselman required use/derivative use, not transactional immunity
(a) Use-fruits immunity is a “rationale accommodation between the imperatives of the privilege and the legitimate demands of government to compel citizens to testify”
(b) “leaves the witness and the prosecutor in essentially the same position as if the Fifth had been invoked”
b) Proving that immunized testimony was not used: Gov’t can establish a “Wall of Silence” between the prosecutors exposed to the testimony and the prosecutors who bring the case against the witness
c) Tainted witnesses: United States v. North (1990): Kastigar is violated “whenever the prosecution puts on a witness whose testimony is shaped, directly or indirectly, by compelled testimony, regardless of how or by whom he was exposed to that compelled testimony”
d) Independent source, inevitable discovery: United States v. Gallo (1988): Kastigar was not violated because the affidavit upon which the wiretap authorization was based contained sufficient information to support a wiretap even without the immunized testimony
e) Impeachment, Perjury: “Once use immunity is granted, the testimony that is extracted from the immunized witness is coerced and cannot be used as evidence against the witness in a subsequent case against the witness.” (Portash, Apfelbaum)
(1) Immunity does not attach to false statements
F. Confessions and Due Process
1. The Due Process Clause: even after Massiah and Miranda, you can still have a coerced confession
a) The involuntary test: Brown v. Mississippi (1936): first important decision on confessions  under the Due Process clause of the 14th, finding that torture made the confessions invalid under due process
b) Circumstances relevant to involuntariness
(1) Personal characteristics: youthfulness and educational background
(2) Treatment: severe brutality, denial of food, sleep
(3) Psychological influence: Watts v. Indiana (1949): “When a suspect speaks because he is overborne, it is immaterial whether he has been subjected to a physical or mental ordeal”, denied aid of family or friends, trickery, sustained interrogation, threat of mob violence,
(4) Totality of the circumstances on a case by case analysis
c) Increasing emphasis on assistance of counsel: Spano v. New York (1959): “We conclude that petitioner’s will was overborne by official pressure, fatigue, and sympathy falsely aroused, after considering all the facts in their post-indictment setting” (under the Fourteenth)
d) The importance of Spano: the concurring justices believed that once a person is formally charged by an indictment of information, his constitutional right to counsel begins, at least when counsel previously has been retained.
e) The continuing relevance of due process protection: sometimes the Due Process totality test is the only protection, since the Sixth doesn’t apply until the suspect is charged and Miranda applies only during “custodial interrogation”
f) Deception and false premises by police
(1) While the Court in Bram held that confession induced by “any direct or implied promises, however slight” must be suppressed, other courts have held that “the presence of a direct or implied promise of help or leniency alone has not barred the admission of a confession”” and that “promises do not require an analysis separate from or different than the totality of the circumstances rule”
(2) Most courts will only suppress if the police officer makes a specific promise with a specific benefit and then the promise is not kept
g) False documentary evidence: Florida v. Cayward (1989): “Unlike oral misrepresentations, manufactured documents have the potential of indefinite life and the facial appearance of authenticity…Such reports have the potential of finding their way into the courtroom.”
h) Promises of consideration: United States v. Baldwin (1995): “gov’t is not forbidden to buy information with honest promises of consideration”
i) Threats of physical violence: Arizona v. Fulminante (1991): a confession made by one prisoner to another was coerced and thus involuntary under the Fifth and Fourteenth
j) Focus on police misconduct
(1) Colorado v. Connelly (1986): the due process focus is primarily on police misconduct rather than the suspect’s state of mind; “command hallucination” case
(a) “Coercive police activity is a necessary predicate to the finding that a confession is not ‘voluntary’ within the meaning of the Due Process Clause”
(b) Deterrence is motivation  .'. only look at the police conduct to determine involuntariness; requires state compulsion
k) Problems with a test based on free will
(1) United States v. Rutledge (1990): the “overbearing of free will” test
(a) “Taken seriously it would require the exclusion of virtually all fruits of custodial interrogation, since few choices to confess can be thought truly "free" when made by a person who is incarcerated and is being questioned by armed officers without the presence of counsel or anyone else to give him moral support. The formula is not taken seriously. Connelly may have driven the stake through its heart by holding that a confession which is not a product of the defendant's free choice -- maybe he was so crazy, retarded, high on drugs, or intoxicated that he did not even know he was being interrogated -- is admissible so long as whatever it was that destroyed the defendant's power of choice was not police conduct. In any event, very few incriminating statements, custodial or otherwise, are held to be involuntary, though few are the product of a choice that the interrogators left completely free.   An alternative approach, which is implied by Connelly and may well describe the courts' actual as distinct from articulated standard, is to ask whether the government has made it impossible for the defendant to make a rational choice as to whether to confess -- has made it in other words impossible for him to weigh the pros and cons of confessing and go with the balance as it appears at the time. This approach… implies, for example, that if the government feeds the defendant false information that seriously distorts his choice, by promising him that if he confesses he will be set free, or if the government drugs him so that he cannot make a conscious choice at all, then the confession must go out…
(b) “The police are allowed to play on a suspect's ignorance, his anxieties, his fears, and his uncertainties; they just are not allowed to magnify those fears, uncertainties, and so forth to the point where rational decision becomes impossible.”
G. Miranda and its impact
Miranda warnings

· The Constitutional pre-requisite to the admissibility of any product of custodial police interrogation is giving the warnings

· Right to remain silent

· Right to attorney

· Right to terminate interrogation

· Must have

· Custody

· If at the time of the interrogation they are not free to leave

· 1984, SC said that probation interviews and routine traffic stops are not custodial

· Means that police can ask questions without giving Miranda warnings and that information is admissible

· Interrogation

· Not required prior to spontaneous statements

· Includes more than the asking of questions

· Any conduct where the police knew or should have known they might get a damaging statement

· Waiver must be VKI

· Fact specific legal standard

· There can be no waivers of Miranda rights from silence

· The Fifth Amendment right to counsel

· Once the ∆ asserts his right to terminate the interrogation and requests an attorney, re-initiation of interrogation by the police w/out the attorney violates the Fifth

· Arises in only one circumstance – after Miranda, the person wants an attorney to help in the process of police interrogation

· Not offense specific right!

· The Sixth Amendment right to counsel: every other time you get a lawyers invokes

· Sixth is offense-specific

· ∆s attorney would only have to be present if he were being interrogated about that particular offense

· NY distinction: affords greater protection to the ∆ than the Fed Constitution: NY right to counsel rule ( provides for an “indelible right to counsel.  This indelible right to counsel attaches in one of four circumstances:
· When the ∆ is in custody, the police are engaging in activity overwhelming to the lay person, and the ∆ requests counsel
· At arraignment
· Upon the filing of an accusatory instrument (formal charge)
· When there has been any significant judicial activity
· Waiver may be obtained from a criminal ∆ who is actually and known to be represented by an attorney only in the presence of counsel
1. After Spano, the Court applied the Sixth Amendment right to counsel to exclude two confessions: Massiah v. United States and Escobedo v. Illinois (discussed later), then shifted to utilize a Fifth Amendment analysis, since the Sixth is difficult to apply during investigation but before charging.  

2. Miranda v. Arizona (1966)
a) The United States Supreme Court reversed the judgment of three cases, and affirmed the fourth. When an individual was taken into custody and subjected to questioning, the U.S. Const. amend. V privilege against self-incrimination was jeopardized. To protect the privilege, procedural safeguards were required. A defendant was required to be warned before questioning that he had the right to remain silent, and that anything he said can be used against him in a court of law. A defendant was required to be told that he had the right to the presence of an attorney, and if he cannot afford an attorney one was to be appointed for him prior to any questioning if he so desired. After these warnings were given, a defendant could knowingly and intelligently waive these rights and agree to answer questions or make a statement. Evidence obtained as a result of interrogation was not to be used against a defendant at trial unless the prosecution demonstrated the warnings were given, and knowingly and intelligently waived. Effective waiver required that the accused was offered counsel but intelligently and understandingly rejected the offer. Presuming waiver from a silent record was impermissible.

b) Question: are statements admissible if they are obtained from an individual who is subjected to custodial police interrogation and the necessity for procedures which assure that the individual is accorded his privilege under the Fifth?
c) Holding: “The prosecution may not use statements, exculpatory or inculpatory, stemming from custodial interrogation of the ∆ unless it demonstrates the use of procedural safeguards effective to secure the privilege against self-incrimination…Prior to any questioning, the person must be warned that he has a right to remain silent, that any statement he does make may be used as evidence against him, and that he has a right to the presence of an attorney, either retained or appointed.  The ∆ may waive effectuation of these rights, provided the waiver is made voluntarily, knowingly, and intelligently.”
d) Reasoning:
(1)  “Unless adequate protective devices are employed to dispel the compulsion inherent in custodial surroundings, no statement obtained from the ∆ can truly be the product of his free choice”
(2) “Without proper safeguards the process of in-custody interrogation of persons suspected or accused of crime contains inherently compelling pressures which work to undermine the individual’s will to resist and to compel him to speak where he would not otherwise do so freely.  In order to combat these pressures and to permit a full opportunity to exercise the privilege against self-incrimination, the accused must be adequately and effectively apprised of his rights and the exercise of those rights must be fully honored.”
(3) Bright line rule.  No exceptions for not giving these warnings. 
e) Rhetoric is much stronger than the actual teeth of the rule
f) Easier to adjudicate WW = warnings and waiver
g) Did not give the suspect a right to counsel during interrogation = limited Fifth Amendment right to counsel
(1) While opinion is very distrustful of all confessions, it does not require counsel for a VKI waiver
h) If Miranda is violated, all statements will be excluded (even if exculpatory)
i) Dissenters
(1) Clark ( too far
(2) Harlan ( need to exert pressure in interrogation
3. Dickerson v. United States (2000)
a) Petitioner was indicted for bank robbery, conspiracy to commit bank robbery, and using a firearm in the course of committing a crime of violence. Before trial, petitioner moved to suppress a statement he had made at a Federal Bureau of Investigation field office, on the grounds that he had not received "Miranda warnings" before being interrogated. The district court granted his motion to suppress. The court of appeals reversed the suppression order, holding that 18 U.S.C.S. § 3501
, which made admissibility turn solely on whether the statement was made voluntarily, had been satisfied. On appeal, the court reversed, finding that Miranda was a constitutional decision of the court, and therefore could not be in effect overruled by an Act of Congress. Further, following the principles of stare decisis, the court declined to overrule Miranda itself. The court held that Miranda and its progeny governed the admissibility of statements made during custodial interrogation in both state and federal courts.

b) Question: does Congress have the constitutional authority to overrule Miranda with 18 U.S.C. § 3501?
c) Holding: “We hold that Miranda, being a constitutional decision of this Court, may not be in effect overruled by an Act of Congress, and we decline to overrule Miranda ourselves.  We therefore hold that Miranda and its progeny in this Court govern the admissibility of statements made during custodial interrogation in both state and federal courts.”
4. Can a Miranda violation occur if the statement is never admitted?
a) Chavez v. Martinez (2003): a person’s Miranda rights are not violated if his confession is never admitted at trial
(1) Miranda is a trial right that is not implicated until the statements are introduced at trial
(2) Also must be admitted in a criminal case
H. Exceptions to the Miranda rule
1. Impeaching the defendant-witness
a) Harris v. New York (1971): decided before Dickerson, held that Miranda was non-constitutional and  .'. the statements were admissible for impeachment, but still valid ruling
(1) Reaffirmed in Oregon v. Hass (1975)
b) Involuntary confessions and impeachment: Mincey v. Arizona (1978): if a confession is involuntary, as opposed to merely Miranda-defective, it cannot be admitted even for impeachment purposes under the Due Process Clause
c) Impeachment with prior silence: Doyle v. Ohio (1976): after Miranda warnings are given, the Due Process Clause prohibits the gov’t from using the ∆’s silence against him.
d) Pre-arrest silence: Jenkins v. Arizona (1980): impeachment by use of pre-arrest silence does not violate the Fourteenth; the fundamental unfairness which comes after Miranda warnings is not present
e) Post-arrest, pre-Miranda silence: Fletcher v. Weir (1982): “in the absence of the sort of affirmative assurances embodied in the Miranda warnings,” impeachment with post-arrest silence was constitutionally permissible
2. Admitting the fruits of a Miranda violation
The resulting primary confession must be excluded, but the Dickerson court specifically held that fruits of a Miranda-deficient confession are still admissible, preserving the rules in Tucker, Elstad, and Quarles.  Even if Miranda is a constitutional rule, the cost benefit analysis weighs in favor of admitting the fruits.
a) Tucker ( Leads to witnesses
(1) Michigan v. Tucker (1974): failure to give Miranda warnings required exclusion of Tucker’s confession but not the witness’s testimony (derived from confession)
(a) Miranda warnings are “procedural safeguards” that are “not themselves rights protected by the Constitution but were instead measures to insure that the right against compulsory self-incrimination was protected”
(b) While this is not applicable after Dickerson, the Tucker rule has been retained, perhaps because the Court still agrees with the cost-benefit analysis that the Court conducted in Tucker
b) Elstad ( Subsequent confessions
(1) Oregon v. Elstad (1985): extended Tucker analysis to a case where a second confession resulted from a Miranda –defective confession
(a) Based on the non-constitutionality of Miranda (!)
(b) Dickerson reaffirmed Elstad and found that fruits of Miranda-defective confessions are not subject to exclusion
(c) “Though Miranda requires that the unwarned admission must be suppressed, the admissibility of any subsequent statement should turn in these circumstances solely on whether it is knowingly and voluntarily made”
c) Quarles ( Physical evidence derived from Miranda-defective confessions
(1) New York v. Quarles (1984): concurring opinion states that physical evidence obtained as a fruit of a Miranda-defective confession should not be excluded
(2) This concurrence, together with Tucker and Elstad has persuaded most courts that all evidentiary fruits of a Miranda-defective confession are admissible
d) Post-Dickerson Elstad jurisprudence
(1) United States v. Patane (2004)
(a) Respondent apparently violated a restraining order and officers going to his home to investigate the matter were told that respondent, a convicted felon, illegally possessed a pistol. They arrested respondent but were interrupted by respondent when they attempted to advise him of his Miranda rights. An officer then asked about the gun and respondent eventually revealed where it was. While there were several prophylactic rules designed to protect against self-incrimination, because those prophylactic rules (including the Miranda rule) necessarily swept beyond the actual protections of the Self-Incrimination Clause, any further extension of those rules had to be justified by the necessity for the protection of the actual right against compelled self-incrimination. Unlike unreasonable searches under the Fourth Amendment or actual violations of the Due Process Clause or the Self-Incrimination Clause, there was, with respect to mere failures to warn, nothing to deter since failure to give the Miranda warnings neither violated the Miranda rule or the Self-Incrimination Clause. There was therefore no reason to apply the "fruit of the poisonous tree" doctrine.

(b) Question: whether the failure to give a suspect Miranda warnings requires suppression of physical fruits of the unwarned but voluntary statements
(c) Holding: “Because the Miranda rule protects against violations of the self-incriminating clause, which, in turn, is not implicated by the introduction at trial of physical evidence resulting from voluntary statements, the evidence is admissible
(d) Reasoning:
(i) Miranda is prophylactic to protect against self-incrimination; physical evidence introduced at trial is not self-incriminating – separate the tree from the fruit
(ii)  “To protect against [self-incrimination], the Miranda rule creates a presumption of coercion, in the absence of specific warnings, that is generally irrebuttable for purposes of the prosecution’s case in chief”
(a) Any extension of Miranda must be constitutionally justified in its own right as a protection against self-incrimination
(e) Miranda is only violated when the confession is introduced at trial – it’s not the failure to warn which violates the rule
(f) Concurrence: Kennedy, O’Connor
(i) “I find it unnecessary to decide whether the detective’s failure to give Patane the full Miranda warnings should be characterized as a violation of the Miranda rule itself, or whether there is anything to deter so long as the unwarned statements are not later introduced at trial”
(g) Dissent: Souter, Stevens, Ginsburg
(i) “In closing their eyes to the consequences of giving an evidentiary advantage to those who ignore Miranda, the majority adds an important inducement for interrogators to ignore the rule in that case”
(2) Missouri v. Seibert (2004)
(a) After defendant's bedridden son's death, a mentally ill teenager died during a scheme to conceal defendant's neglect of the son. Employing a procedure called "question-first" interrogation, police arrested defendant for the death of the teenager but refrained from giving her Miranda warnings. Twenty minutes after eliciting a confession, police Mirandized defendant and requestioned her. The trial court suppressed the prewarning statement but admitted the postwarning recitation. The Missouri Supreme Court found that, because the interrogation was nearly continuous, the second statement, clearly the product of the invalid first statement, also should have been suppressed. The United States Supreme Court held that the question-first tactic effectively threatened to thwart Miranda's purpose of reducing the risk that a coerced confession would be admitted. Because the facts did not reasonably support a conclusion that the warnings given could have served their purpose, the postwarning statements also were inadmissible. Strategists dedicated to draining the substance out of Miranda could not accomplish by training what the Court had previously held Congress could not do by statute.

(b) Question: tests a police protocol for custodial interrogation that calls for giving no warnings of the rights to silence and counsel until interrogation has produced a confession, police then give warnings and elicit a second confession, this case deals specifically with the admissibility of the second confession
(c) Holding: “Because this midstream recitation of warnings after interrogation and unwarned confession could not effectively comply with Miranda’s constitutional requirement, we hold that a statement repeated after a warning in such circumstances is inadmissible”
(d) Reasoning:
(i) This is a police strategy blatantly designed to get around the Miranda requirements
(ii)  “Because the question-first tactic effectively threatens to thwart Miranda’s purpose of reducing the risk that a coerced confession would be admitted, and because the facts here do not reasonably support a conclusion that the warnings given could have served their purpose, Seibert’s postwarning statements are inadmissible”
3. An emergency exception
a) New York v. Quarles (1984): “overriding considerations of public safety” can justify an officer’s failure to provide Miranda warnings, and that an unwarranted confession obtained under such circumstances is admissible
b) Categorical application of the public safety exception: United States v. Carrillo (1994): statements are admissible even when the officer asks to protect himself under a reasonable concern for his own safety
I. Open Questions after Miranda
1. What is “custody”?
a) Miranda only applies to custodial interrogation ( must have both
b) Arrest is custody
(1) According to Miranda, the test for custody is whether a person is deprived of freedom of action in any significant way
c) Prisoners in custody
(1) Mathis v. United States (1968): although ∆ was in jail for reasons unrelated to the investigation, he was still in custody, and the failure to give him Miranda warnings violated his constitutional rights
(2) Subsequent cases have refused to read Mathis as establishing a per se rule – the question is whether prison officials’ conduct would cause “a reasonable person to believe his freedom of movement had been further diminished” Garcia v. Singletary (1994)
d) Interrogation at the police station
(1) Oregon v. Mathiason (1977): in individual questioned at a police station is not necessarily in custody
(2) Meetings with a probation officer: Minnesota v. Murphy (1984): the privilege against self-incrimination was not violated when a probation officer called Murphy, a probationer, to her office and questioned him about the rape and murder of a teenage girl – he was neither arrested nor otherwise in custody
(3) Objective test
(a) Stansbury v. California (1994): “not for the first time, that an officer’s subjective and undisclosed view concerning whether the person being interrogated is a suspect irrelevant to the assessment whether a person is in custody”
(i) Based on reasonable person in suspect’s position
(4) Terry stops
(a) Berkemer v. McCarty (1984): Terry stops are not custodial for Miranda purposes
(i) Terry stops are brief and limited to confirming or denying officers’ suspicion, stopee is not obliged to respond, unless probable cause arises, the stopee must be allowed to leave
(5) Is the suspect’s youth a factor?
(a) Yarborough v. Alvarado (2004)
(i) Shortly reaching the age of majority, the inmate was questioned at a police station, at police request, concerning the murder and the inmate eventually admitted participating in the offenses. The state court found that an advisement of rights was not required since the inmate was not in custody at the time of the questioning, but the lower federal appellate court found that the state court unreasonably applied federal law, within the meaning of § 2254(d)(1), by failing to consider the age and inexperience of the inmate in determining that the interrogation was not custodial. The United States Supreme Court held that, while it was arguable whether the inmate was in custody at the time of the interrogation, the state court's determination that the inmate was not in custody was based on a proper application of Supreme Court precedent. The general test of custody, for purposes of requiring a pre-interrogation advisement of rights, involved the objective circumstances of the interrogation, and the state court's failure to consider the inmate's subjective individual characteristics, such as his age and inexperience, was not an unreasonable application of clearly established federal law.

(ii) Question: was the suspect’s youth a factor which lowered the standard to determine custody?
(iii) Holding: A reasonable person in the suspect’s position would not have felt that their freedom was denied; youth is not a determinative factor in this case
(iv) Reasoning:
(a) Thompson v. Keohane (1995): “would a reasonable person have felt he or she was not at liberty to terminate the interrogation and leave”
(b) While reasonable people could disagree about whether he was in custody or not, the lower courts were not unreasonable to find that he was not
(v) Concurrence: O’Connor
(a) “There may be cases in which a suspect’s age will be relevant to the Miranda “custody” inquiry.  In this case, however, Alvarado was almost 18 years old at the time of his interview”
(6) Summary on custody: relevant factors
Whether the suspect was informed at the time of questioning that that questioning was voluntary, that the suspect was free to leave or request officers to do so, or that the suspect was not considered under arrest
Whether the suspect possessed unrestrained freedom of movement during questioning
Whether the suspect initiated contact with authorities or voluntarily acquiesced to official request to respond to questions
Whether strong arm tactics or deceptive stratagems were employed during questioning
Whether the atmosphere of the questioning was police dominated
Whether the suspect was placed under arrest at the termination of questioning
United States v. Brown (1993)
“The presence of the first three indicia tends to mitigate the existence of custody at the time of questioning and the last three aggravate the existence of custody”
2. What is “interrogation”?
a) Rhode Island v. Innis (1980)
(1) Respondent was convicted of the kidnapping, robbery, and murder of a taxicab driver after the trial court denied respondent's motion to suppress the weapon and statements made by respondent to the police about the weapon. The state supreme court set aside respondent's conviction, finding that respondent had been subjected to subtle coercion that was the equivalent of interrogation after respondent invoked his Miranda right to counsel. On appeal, the court vacated the judgment of the state supreme court. The court held that the Miranda safeguards came into play whenever a person in custody was subjected to either express questioning or its functional equivalent. The court held that the term "interrogation" under Miranda referred not only to express questioning, but also to any words or actions on the part of the police that the police should know were reasonably likely to elicit an incriminating response from a suspect. The court held that respondent was not interrogated within the meaning of Miranda when the police officers voiced safety concerns about children finding the weapon from the crime and respondent interrupted them to say he would show them where the gun was located.

(2) Question: whether the respondent was “interrogated” in violation of the standards promulgated in the Miranda opinion
(3) Holding: “We conclude that Miranda safeguards come into play whenever a person in custody is subjected to either express questioning or its functional equivalent.  That is to say, the term “interrogation” under Miranda refers not only to express questioning, but also to any words or actions on the part of the police that the police should know are reasonably likely to elicit an incriminating
 response from the suspect”
(4) Reasoning:
(a) Miranda: “by custodial interrogation, we mean questioning initiated by law enforcement officers after a person has been taken into custody or otherwise deprived of his freedom of action in any significant way”
(i) Underlying concern: that the “interrogation environment” created by the interplay of interrogation and custody would “subjugate the individual to the will of his examiner”
(b) Must reflect a measure of compulsion above and beyond that inherent in custody itself
(c) Perception rather than intent
(i) “A practice that the police should know is reasonably likely to evoke an incriminating response from a suspect thus amounts to interrogation”
(ii) fn d. “This is not to say that the intent of the police is irrelevant, for it may well have a bearing on whether the police should have known that their words or actions were reasonably likely to evoke an incriminating response. In particular, where a police practice is designed to elicit an incriminating response from the accused, it is unlikely that the practice will not also be one which the police should have known was reasonably likely to have that effect”
(d) Should have known
(5) Dissent: Marshall, Brennan
(a) “Interrogation” = “Whenever police conduct is intended or likely to produce a response from a suspect in custody”
(6) Dissent: Stevens
(a) “Interrogation” = “any statement that would normally be understood by the average listener as calling for a response
b) Application of Innis
(1) Court has created a horribly unstable test; no predictability on the evidence
(2) Arizona v. Mauro (1987): wife sought information from husband; “officers do not interrogate a suspect simply by hoping that he will incriminate himself”
c) Appeals to the welfare of others as interrogation?
d) Confronting the suspect with incriminating evidence
(1) Edwards v. Arizona (1981): playing a tape of recorded statements was interrogation
(a) Courts have not been uniform
(b) United States v. Payne (1992): objectively likely to result in incriminating statements?
(c) Miranda doesn’t require that a police officer cannot speak to a suspect, just that the information is preceded by warnings and waiver in order for the statements to be admissible
e) Direct v. indirect statements
(1) A comment not directed at a suspect is less likely to produce an incriminating response
f) Questions attendant to custody: “booking exception”
(1) Officers can ask questions attendant to custody without Miranda warnings, and if the suspect’s answer is incriminating, it is admissible at trial
(2) Pennsylvania v. Muniz (1990)
(a) Would not apply to questions re: standard booking information if they were designed to elicit incriminating statements
g) Determining the scope of the booking exception
(1) Lower courts have looked to objective factors such as whether there cold be a proper administrative purpose for the question, whether the question is asked by an officer who routinely books suspects, and whether the officer would need to know the information for booking purposes
(2) United States v. Carmona (1989): “what’s your name?” is always within the booking exception, even if the officer knows the information in advance
h) Questions pertinent to custodial procedures and tests: fingerprinting, transportation, inventorying, etc. is not interrogation
3. Does Miranda apply to undercover activity?
a) Illinois v. Perkins (1990): “Miranda was not meant to protect suspects from boasting about their criminal activities in front of persons who they believe to be their cellmates”
(1) Bright line rule: if there is an undercover investigation, then Miranda is completely inapplicable.
4. Does Miranda protection depend on the nature of the offense?: Berkemer v. McCarty (1984): no distinction between felonies and misdemeanors
5. How complete and accurate must the warnings be?: California v. Prystock (1981): police should be given some flexibility – as long as the gist of the warnings gets out
6. Do the Miranda safeguards apply to custodial interrogations of foreigners conducted abroad?: United States v. Bin Laden (2001): the privilege against self-incrimination does protect foreigners who are interrogated abroad by American law enforcement officials
J. Waiver of Miranda rights
1. Waiver and the role of counsel
a) VKI (but can be implied)
(1) North Carolina v. Butler (1979): neither an express nor written waiver is necessary, so long as there is sufficient evidence to show that the suspect understood his rights and voluntarily waived them
(2) Explicit refusal to sign a waiver form does not always kill an oral or even implied waiver
b) Knowing and voluntary
(1) Moran v. Burbine (1986)
(a) “The relinquishment of the right must have been voluntary in the sense that it was the product of a free and deliberate choice rather than intimidation, coercion, or deception
(b) The waiver must have been made with full awareness both of the nature of the right being abandoned and the consequences of the decision to abandon it”
(2) Cannot be found simply because warnings were given and the suspect confessed anyhow
(a) But a suspect’s reaction can indicate VKI
(3) Knowledge requires that the warnings are clearly stated and that the suspect appeared to understand.
c) Relationship of waiver standards to the test for voluntary confessions
(1) Even with Miranda warnings, a confession can still be coerced under traditional due process standards
(2) Colorado v. Connelly (1986): “there is obviously no reason to require more in the way of ‘voluntariness’ inquiry  in the Miranda waiver context than in the Fourteenth Amendment confession context”
d) Understanding the Miranda warnings
(1) Persons who are deranged or mentally defective cannot knowingly and intelligently waive their Miranda rights (Smith v. Zant)
(2) Waiver might not be knowing if there is a language barrier (United States v. Garibay)
(3) The test is whether the suspect actually understood the Miranda warnings.  
(4) Rice v. Cooper Posner deals with the inconsistency between the voluntariness based on police misconduct and the knowing/intelligently based on suspect’s actual knowledge without regard to police misconduct
e) Information needed for an intelligent waiver: the scope of interrogation
(1) Colorado v. Spring (1987): “A suspect’s awareness of all the possible subjects of questioning in advance of interrogation is not relevant to determining whether the suspect voluntarily, knowingly, and intelligently waived his Fifth Amendment privilege.”
f) Information needed for an intelligent waiver: the inadmissibility of a previous confession
(1) Oregon v. Elstad (1985): argued that he was unaware that his first statement could not be used against him.
(a) “This Court has never embraced the theory that a ∆’s ignorance of the full consequences of his decisions vitiates their voluntariness”
g) If K is knowledge of the right (how much information was given), then I is the capability to understand the warnings (how much information did the subject understand).
Moran v. Burbine (1986): 
h) Information needed for an intelligent waiver: efforts of a lawyer to contact the suspect: “events occurring outside the presence of the suspect and entirely unknown to him surely can have no bearing on the capacity to comprehend and knowingly relinquish a constitutional right”
(1) State of mind of police irrelevant
i) The role of counsel under Miranda: it is the suspect who has the right to counsel, and that does not come into effect until the suspect invokes it ( police behavior towards the attorneys is not a violation until the right in invoked
j) No requirement to inform the suspect of counsel’s efforts
(1) Police are not required to inform the suspect of his counsel’s efforts to reach him (if he has not yet invoked his right to counsel!)
2. Waiver after invocation of Miranda rights: WIIW: Warnings – Invocation – Initiation - Waiver
a) Gov’t must show that the change of mind came from the suspect, not from police harassment
(1) If the right is invoked, under most circumstances, the police may not initiate conversation on subject matter relating to subject matter of purposes of arrest
(a) Subsequent conversation is only admissible if the suspect initiates
b) Invocation of the right to silence
(1) Michigan v. Mosley (1975): the Miranda court could not have meant that interrogation is forever barred simply because the ∆ invokes his right to silence; the suspect’s right to cut of questioning must be “scrupulously honored”
(a) Suspect’s initiation breaks the bar
c) Scrupulously honoring an invocation of silence
(1) Did the officers give the suspect a cooling off period?
(2) Fresh Miranda warnings
d) When is the right to silence invoked?
(1) Davis v. United States (1994): police questioning a suspect can continue the interrogation when the suspect has made an ambiguous or equivocal invocation of the Miranda right to counsel; in the absence of clear invocation, the suspect is consenting
(2) United States v. Banks (1996): officers not required to scrupulously honor unless the invocation of the right to remain silent is unequivocal
e) Invocation of the right to counsel

(1) Edwards v. Arizona (1981): “additional safeguards are necessary when the accused asks for counsel; and we now hold that when an accused has invoked his right to have counsel present during custodial interrogation, a valid waiver of that right cannot be established by showing only that he responded to further police-initiated custodial interrogation even if he has been advised of his rights.  We further hold that an accused, such as Edwards, having expressed his desire to deal with the police only through counsel, is not subject to further interrogation by the authorities until counsel has been made available to him, unless the accused himself initiates further communication, exchanges, or conversations with the police.”
f) Relationship between Edwards and Innis
(1) Edwards holds that a suspect cannot waive his right to counsel after invoking it, unless he initiates the conversation.  But if a police-renewed contact does not rise to the level of custodial interrogation, Miranda itself is inapplicable to a resulting confession, and  .'. so is Edwards.  If the suspect invokes his right to counsel, what Edwards holds is that police may not interrogate him while in custody unless the suspect initiates the conversation and then knowingly and voluntarily waives his Miranda rights.
g) Defining initiation
(1) Oregon v. Bradshaw (1983): there are some simple questions that do not indicate initiation, the burden remains on the gov’t to “show that subsequent events indicated a waiver of the Fifth Amendment right to have counsel present during the interrogation”
h) Ambiguous invocation of the right to counsel
(1) Davis v. United States (1994): a suspect must clearly and unequivocally invoke the right to counsel in order to trigger the protections of Edwards, if invocation is ambiguous or equivocal, police may continue
(2)  “To recapitulate: We held in Miranda that a suspect is entitled to the assistance of counsel during custodial interrogation even though the Constitution does not provide for such assistance. We held in Edwards that if the suspect invokes the right to counsel at any time, the police must immediately cease questioning him until an attorney is present. But we are unwilling to create a third layer of prophylaxis to prevent police questioning when the suspect might want a lawyer. Unless the suspect actually requests an attorney, questioning may continue.”
i) Consequences of explicit invocation
(1) Smith v. Illinois (1984): if it is not ambiguous, questioning must cease (“Uh- yea, I’d like that”)
j) Unrelated crimes
(1) Arizona v. Roberson (1988): an invocation of the right to counsel was not offense-specific and prevents police interrogation to any crime (just under Miranda and the Fifth Amendment rights)
k) Which constitutional right to counsel in invoked?
(1) ∆ also has a Sixth Amendment right to counsel

(2) McNeil v. Wisconsin (1991): the difference is that an invocation of Sixth Amendment rights is “offense-specific”;  .'. police can initiate questioning on crimes other than the crime with which the ∆ was charged”

(a) Sixth kicks in once charged (prior to being charged it’s the Fifth and Miranda)
l) Can Edwards protections be triggered in advance of interrogation?
(1) Stevens majority in McNeil assumed that the Miranda right to counsel can be invoked in advance of police interrogation

(2) Most lower courts have relied on fn and have held that Miranda right to counsel cannot be invoked in advance

(3) Alston v. Redman (1994): “the privilege against self-incrimination acts as a shield against state action rather than as a sword, and that shield may only be interposed when state action actually threatens”
m) Where the suspect has consulted with counsel
(1) Minnick v. Mississippi (1990): protection continues even after consultation, counsel must actually be present at all further interrogation to be sufficient protection
(2) Dissent: “The procedural protections of the Constitution protect the guilty as well as the innocent, but it is not their objective to set the guilty free. That some clever criminals may employ those protections to their advantage is poor reason to allow criminals who have not done so to escape justice.  Thus, even if I were to concede that an honest confession is a foolish mistake, I would welcome rather than reject it; …More fundamentally, however, it is wrong, and subtly corrosive of our criminal justice system, to regard an honest confession as a "mistake." While every person is entitled to stand silent, it is more virtuous for the wrongdoer to admit his offense and accept the punishment he deserves…We should, then, rejoice at an honest confession, rather than pity the ‘poor fool’ who has made it”
n) The continuous custody requirement (federal rule)
(1) Lower courts have held that Edwards protections will not apply if, after invoking the right to counsel, the suspect is released from custody
(2) In NY, Court of Appeals has held that the protection is good even three years later
Examples and Explanations

· Premised on the recognition that lengthy incommunicado interrogation creates an atmosphere ripe for coercion, the SC used its supervisory powers over the federal courts to impose an automatic rule of exclusion for statements extracted from ∆s who had not been brought before a judicial officer “without unnecessary delay” after arrest

· In Miranda, the Court then adopted a comprehensive scheme to designed to limit the abuses and minimize inherent coercion
· If the suspect exercises his right to silence, interrogation must immediately cease; if he requests an attorney, interrogation must cease until one is present.
· If the police do obtain a statement, in order to be admissible, Miranda requires that the prosecutor meet a “heavy burden” to demonstrate that the ∆ “knowingly and intelligently waived his privilege against self-incrimination and his right to…counsel”
· Miranda requires warnings whenever there is “questioning initiated by law enforcement officers after a person has been taken into custody or otherwise deprived of his freedom of action in any way”

· Custody = a formal arrest or restraint on freedom of movement of the degree associated with a formal arrest

· The fact that questioning occurs at the station does not automatically mean custody

· When there is no formal arrest, the determinative question is whether a reasonable person (given the totality of the circumstances) would have felt at liberty to terminate the interrogation and leave

· Does not include brief traffic or Terry stops
· Interrogation = “questioning initiated by law enforcement officers”

· Innis included police conduct that, while not formal questioning, is its functional equivalent; any words or actions that the police know or should know would elicit an incriminating response
· Routine background questions are not included
· While Miranda sought to eliminate the ad hoc approach of the due process voluntariness analysis and substitute bright-line standards, that goal has not been fully achieved.  One reason is that the doctrine of waiver has evolved into its own totality of the circumstances approach.  A second reason is that the due process challenge to an involuntary confession survives Miranda as an independent source of attack.
· Suspect must knowingly, intelligently, and voluntarily waive the privilege against self-incrimination and the right to counsel

· Case law open to implied waivers

· KI = 1) the suspect understood that he had the right not to talk to the police or to talk only with counsel present; and 2) that he appreciated the consequences of foregoing these rights and speaking to the police

· However, “events occurring outside of the presence of the suspect and entirely unknown to him surely can have no bearing on the capacity to comprehend and knowingly relinquish a constitutional right”

· Spring – suspect need not be aware of all the possible subjects of the interrogation
· V = due process standard.  Thus to invalidate a waiver as involuntary it must be demonstrated that the waiver resulted from police coercion that overcame the suspect’s will

· Waiver after invocation of the right to silence (or to counsel): Mosley held that the interrogation may resume as long as the right to cut off questioning was “scrupulously honored”

· If a prosecutor wants to introduce a statement obtained from a suspect who had initially invoked his right to remain silent, it must be demonstrated 1) that his right to remain silent was scrupulously honored; and 2) that a knowing, intelligent, and voluntary waiver subsequently occurred

· Once the right to counsel is invoked, interrogation must cease until an attorney is present.

· Edwards: the police may interrogate  if the suspect initiates

· Thus if the prosecution seeks to introduce a statement from a suspect who had initially invoked his right to counsel, it must be demonstrated 1) that counsel was made available to him; or 2) the suspect himself initiated the further communication; and 3) that a knowing, intelligent, and voluntary waiver subsequently occurred
K. Confessions and the Sixth Amendment
Attachment ( Assignment ( Invocation
1. Massiah v. United States (1964)
a) The Supreme Court reversed a judgment of a court of appeals, which had affirmed a judgment of conviction against petitioner for violation of federal narcotics laws. The Supreme Court held that petitioner was denied the basic protections of U.S. Const. amend. VI when there was used against him at his trial evidence of his own incriminating words, which federal agents had deliberately and secretly elicited from him after he had been indicted and in the absence of his counsel. The court found that any secret interrogation of petitioner, from and after the finding of the indictment, without the protection afforded by the presence of counsel, contravened the basic dictates of fairness in the conduct of the criminal cause and the fundamental rights of petitioner. Petitioner was as much entitled to aid of counsel during the critical period after arraignment and until the beginning of trial as at the trial itself. Here, petitioner was seriously imposed upon since he did not even know that he was under interrogation by a government agent.

b) Question: were the petitioner’s Fifth and Sixth Amendment rights violated by the use in evidence against him of incriminating statements which gov’t agents had deliberately elicited from him after he had been indicted and in the absence of his retained counsel
c) Holding: “We hold that petitioner was denied the basic protections of that [Sixth Amendment] guarantee when there was used against him at his trial evidence of his own incriminating words, which federal agents had deliberately elicited from him after he had been indicted and in the absence of his counsel.”
d) Reasoning:
(1) “Massiah was…seriously imposed upon…because he did not even know that he was under interrogation by a gov’t official”
2. The rationale of Massiah
a) The Sixth Amendment protection established in Massiah must be directed toward something other than police-created pressure to confess
b) United States v. Johnson, Higginbotham: “once the government has brought formal charges against an individual the adversary relationship between the parties is cemented. Once an accused has chosen to retain an attorney to act as his representative in this adversary process, the government may not try to circumvent the protection afforded by the presence of counsel during questioning. The vice is not deprivation of privacy, but interference with the parity required by the Sixth Amendment.”
3. Escobedo v. Illinois (1964)
a) Petitioner, who was being interrogated while in police custody, asked to speak with his lawyer, but the request was denied. After petitioner was convicted of murder, he appealed, and the state supreme court affirmed his conviction. Petitioner was granted certiorari. The Supreme Court stated that the critical question was whether the refusal by the police to honor petitioner's request to consult with his lawyer during the course of an interrogation constituted a denial of the assistance of counsel in violation of U.S. Const. amend VI as made obligatory upon the states by U.S. Const. amend. XIV. The Court stated that the period between arrest and indictment was a critical stage at which an accused needed the advice of counsel perhaps more than at any other. A suspect who was being interrogated by police while in custody, who had not been warned of his right to remain silent, and who had requested and been denied an opportunity to consult with his lawyer, had been denied the assistance of counsel in violation of U.S. Const. amend. VI, and any statement elicited under such circumstances could not be used against him at a criminal trial.

b) Short-lived experiment to extend the Sixth to suspects who have not yet been formally charged
4. Brewer v. Williams (1977) “Christian burial case”
a) Respondent was arrested for the abduction of a missing girl. His attorney advised him that police officers would be transporting him to another city, that the officers would not interrogate him, and that he should not talk to the officers until consulting with the attorney. After respondent's arraignment, another attorney similarly advised respondent. The officers gave respondent Miranda warnings. During the trip, respondent expressed no willingness to be interrogated. In the car, one officer discussed how expected snow might make recovery of the body and a Christian burial impossible, and that respondent was the only one who knew where the body was. Respondent eventually led the officers to the body. The Court held that respondent was entitled to a new trial because he was deprived of the Sixth Amendment right to assistance of counsel, as judicial proceedings had been initiated against him before the start of the car ride, and the officer deliberately set out to elicit information from him when he was entitled to the assistance of counsel. Respondent did not waive his right to counsel because he consistently relied upon the advice of counsel in dealing with the authorities.

b) Question: were the statements made in the car admissible?
c) Holding: Because adversarial proceedings had begun, the suspect was denied his right to counsel under the Sixth and Fourteenth Amendments.  Waiver of the Sixth Amendment right to counsel requires comprehension and relinquishment.  You can waive the right to counsel without consultation or in the absence of counsel.
d) Reasoning:
(1) The officer deliberately set out to obtain information 
(2) Under Massiah, the suspect was entitled to legal representation when the gov’t interrogates him
(3) Williams had “effectively asserted his right to counsel by having secured attorneys at both ends of the automobile trip, both of whom, acting as his agents, had made clear to the police that no interrogation was to occur during the journey”
5. Sixth Amendment attaches at formal charge/initiation of judicial proceedings: United States  v. Gouveia (1984)

6. On the meaning of “deliberate” elicitation
a) The Sixth prohibits a gov’t agent from “deliberately eliciting” incriminating information from an “accused” in the absence of counsel
b) Bey v. Morton (1997): must be a “state actor engaged in trying to secure information from the ∆ for use in connection with the prosecution that was the subject matter of counsel’s representation”
7. Application of the deliberate elicitation standard
a) Fellers v. United States (2004)
(1) In refusing to suppress the jailhouse statements, both the trial and appellate courts relied on the rule in Elstad, concluding that the statements were made after petitioner had knowingly and voluntarily waived his Miranda rights. The Supreme Court found that the Court of Appeals erred in holding that the absence of an "interrogation" foreclosed petitioner's claim that the jailhouse statements should have been suppressed as fruits of the statements taken from him at his home. Clearly, the officers had "deliberately elicited" information from petitioner. Because the initial discussion took place after petitioner had been indicted, outside the presence of counsel, and in the absence of any waiver of his Sixth Amendment rights, the Court of Appeals erred in holding that the officers' actions did not violate the Sixth Amendment standards established in Massiah and its progeny. Because it erroneously determined that petitioner was not questioned in violation of Sixth Amendment standards, the Court of Appeals improperly conducted its "fruits" analysis under the Fifth Amendment, specifically, by applying Elstad.

(2) Question: should jailhouse statements be suppressed as fruits of statements obtained in the home in violation of the Sixth?
(3) Holding: Because the officers deliberately elicited information without a waiver and after indicted, the case must be remanded to determine “whether the Sixth Amendment requires suppression of petitioner’s jailhouse statements on the ground that they were fruits of the previous questioning conducted in violation of the Sixth Amendment deliberate-elicitation standard”
(4) Question is what kind of trees under the Sixth violation could bear poisonous fruit?  Is the fruit of a Massiah violation poisonous?
8. Use of undercover officers and state agents
a) Jailhouse plant
(1) United States v. Henry (1980): “by intentionally creating a situation likely to induce Henry to make incriminating statements without the assistance of counsel, the gov’t violated Henry’s Sixth Amendment right to counsel”
b) The listening post
(1) Kuhlman v. Wilson (1986): the Sixth was not violated when police put a jailhouse informant in close proximity to a ∆ and the ∆ made statements to the informant without any effort on the informant’s part to elicit the statements
(a) ∆ must show that gov’t took some action beyond merely listening that was deliberately designed to elicit incriminating remarks
(b) Most likely a retreat from the holding in Henry
c) Is the actor a state agent?  As a matter of law, when promised reward for any information on any crime
9. Continuing investigations
a) Maine v. Moulton (1985)
(1) Respondent and co-defendant were charged in a multi-count indictment with committing various criminal offenses. Both entered not guilty pleas and were released on bail pending trial. Co-defendant later confessed to police and agreed to cooperate with the prosecution of respondent. Co-defendant was wired by police and met with respondent under the guise of discussing their pending charges and trial strategy. Respondent made several incriminating statements in this recorded conversation. The prosecution introduced the statements into evidence at trial and defendant was convicted of burglary and theft. The appellate court remanded the matter for new trial, ruling the state could not use the statements. Petitioner appealed to the U.S. Supreme Court. The Court granted certiorari and affirmed the ruling excluding the statements, because the police knowingly circumvented respondent's U.S. Const. amend. VI right to assistance of counsel since they knew he would make incriminating statements.

(2) “Knowing exploitation by the State of an opportunity to confront the accused without counsel being present is as much a breach of the State’s obligation not to circumvent the right to the assistance of counsel as is the intentional creation of such an opportunity”
(3) Should have known
(4) “Deliberate” elicitation is found whenever the officers should have known that their investigative tactic would lead to incriminating information from a charged ∆ in the absence of counsel.
b) Mealer v. Jones (1984): Massiah requires exclusion of the ∆’s confessions to uncharged offenses offered as “other crimes” evidence, where the gov’t “must have known” that any statements covering the uncharged offense would incriminate the accused on the charged crime as well
	
	Evidence of

	
	Crime 1
	Crime 2

	Trial 1
	Moulton suppresses
	Mealer suppresses

	Trial 2
	YES – if relevant
	NO - attachment


L. Waiver of Sixth Amendment protections
1. Waiving Sixth Amendment rights after receiving Miranda warnings
a) Patterson v. Illinois (1988): Miranda warnings are enough to indicate that a Sixth waiver is knowing (= K I)
b) V = standard test for voluntariness
(1) (Distinguished in Faretta v. California (1975): where the Court required copious warnings to be conveyed to an accused before a waiver of the right to counsel at trial could be found)
2. Two situations in which sixth amendment waiver standards might be different
a) Where the suspect was not told that his lawyer was trying to reach him during questioning ( this would not be valid under the Sixth
b) While a surreptitious conversation between an undercover cop and an unindicted suspect would not give rise to any Miranda violation ( such questioning after indictment would be prohibited under the Sixth 
3. Indictment warnings not required
4. Waiving the Sixth Amendment right to counsel after invoking it
a) Michigan v. Jackson (1986)
5. Waiver as to crimes unrelated to the crime charged
a) McNeil v. Wisconsin (1991): is offense-specific!
b)  .'. Roberson doesn’t apply
6. Which crimes are related to the crime charged?
a) After McNeil, if a suspect invokes his Sixth Amendment rights, the police cannot initiate questioning about the crime charged, but they can initiate questioning about unrelated crimes so long as they obtain a knowing and voluntary waiver.  McNeil and Roberson are irreconcilable.  
(1) Fight is over the word “invoke” ( once a ∆ is indicted and represented, he is arguably unapproachable, even for a waiver for right for crime #2.
b) Texas v. Cobb (2001)
(1) Respondent confessed to burglary of a residence, but denied knowledge of the missing residents. After appointment of counsel for the burglary offense, respondent was subsequently advised of his rights and confessed to murdering the residents. Respondent argued that his right to assistance of counsel was violated since the permission of respondent's appointed counsel was not obtained prior to interrogation. The United States Supreme Court held that, regardless of whether the murder charge was closely related factually to the burglary offense, the right to counsel was offense specific. Since the two offenses required different elements of proof, they were separate offenses, and prosecution was not initiated on the murder offense at the time of the interrogation. Respondent thus had no right to the presence of his previously appointed counsel during the interrogation concerning the murder charge, and the confession resulting from that interrogation was admissible.

(2) Holding: “When the Sixth Amendment right to counsel attaches, it does encompass offenses, that, even if not formally charged, would be considered the same offense”
Examples and Explanations
· Unlike the due process standard, the Sixth does not require a finding of coercion

· Unlike Miranda, neither custody nor interrogation are required

· What is required for the Massiah doctrine is: 1) that the government deliberately elicited incriminating statements from the accused in the absence of counsel (or a waiver of counsel); and 2) that this occurred after the initiation of judicial proceedings (which is the point the right to counsel is triggered)

· The emphasis in the Sixth Amendment context is on the deliberate or intentional nature of the officer’s effort to gain incriminating evidence, while the test for interrogation in the Miranda context is broader: whether the police engaged in conduct that they could reasonably foresee would elicit an incriminating response from the suspect (even if not designed to achieve that result)

· Looks more to the mind of the officer
· Jailhouse snitches violate Massiah, but passive listeners do not.

· Attaches at either indictment, information, arraignment, or preliminary hearing.  

· Incriminating remarks about crimes not yet charged are admissible
·  .'. the Sixth is offense-specific

· Police may question about related but uncharged crimes
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M. The Sixth Amendment Exclusionary Rule
1. READ THESE PARAGRAPHS AGAIN!
Examples and Explanations

· Harris: statements may be used to impeach ∆’s testimony at trial
· But not post-warning silence

· May question for public safety concerns

· While the failure to comply with Miranda requires suppression of the unlawfully obtained statement, evidence (both testimonial and physical)  derived from the statement is not rendered inadmissible

Grand juries

· In NY, consist of 16-23 persons, 12 of whom must agree to indict
· Right to counsel:

· A grand jury witness who has been granted immunity is not allowed to bring an attorney with them (may consult, but not in the GJ room)

· A witness who have waived immunity, they may bring counsel

IV. The Grand Jury

A. The procedure of the grand jury
1. Fed. R. Crim. P. 6

2. Discriminatory selection of grand jurors violates Equal Protection
3. Discriminatory selection of grand jury forepersons: Hobby v. United States (1984) held that discrimination in the selection of grand jury forepersons and deputy forepersons in a federal district did not require reversal of a conviction
4. Secrecy of grand jury proceedings – why?
a) Witnesses would be hesitant to come forward
b) Less likely to testify fully and frankly
c) Those indicted might flee
d) Try to influence grand jurors to vote against indictment
e) If not indicted, subject to public ridicule
f) See impeachment of President Clinton – alleged that Ken Starr leaked grand jury information in an attempt to damage the President in public opinion
5. Grand jury witnesses and secrecy – grand jury testimony is really important for impeachment purposes
a) Fed. R. Crim. P. 6 does not impose an obligation of secrecy on witnesses
b) Butterworth v. Smith (1990): held that a FL statute violated the First Amendment insofar as it prohibited a grand jury witness from disclosing his own testimony after the grand jury’s term has ended
c) Exception for the use of grand jury information by a US attorney
d) United States  v. Sells Engineering, Inc. (1983): not entitled to automatic disclosure – US attorneys must make a strong showing of particularized need for disclosure for use in another proceeding, demonstrate that this need outweighs concerns for secrecy, and structure request to obtain only what is necessary
e) United States v. John Doe (1987): allowed for disclosure
B. The relationship of the grand jury to the prosecution
1. United States v. Chanen (1977): “given the constitutionally-based independence of each of the three actors – court, prosecutor, and grand jury – we believe that a court may not exercise its supervisory power in a way which encroaches on the prerogatives of the other two unless there is a clear basis in fact and law for doing so”
2. Role of the prosecutor
a) Legal advisor
b) Presents evidence
c) May negate indictment by refusing to sign, etc.
3. United States v. McKensie (1982): an indictment will be quashed because of prosecutorial misconduct “only when prosecutorial misconduct amounts to overbearing the will of the grand jury so that the indictment is, in effect, that of the prosecutor rather than the grand jury” 
C. The evidence before the grand jury
1. Costello v. United States (1956)
a) Guys n Dolls case: Defendant was indicted and convicted of attempting to evade payment of income tax. At the grand jury hearing, the government offered evidence, including the introduction of several witnesses, designed to show increases in defendant's net worth in an attempt to prove that he had received more income during years in question than reported. As part of the government's testimony, government agents summarized the evidence heard and introduced computations. Defendant moved to dismiss the indictment on the ground that the only evidence before the grand jury was hearsay because the government agents had no firsthand knowledge of the transactions upon which their computations were based. The motion was denied, and defendant was convicted. The judgment was affirmed on appeal. On petition for writ of certiorari, the United States Supreme Court reviewed the record and concluded that neither the Fifth Amendment nor any other constitutional provision prescribed the kind of evidence upon which grand juries must act.

b) Question: “may a ∆ be required to stand trial and a conviction be sustained where only hearsay evidence was presented to the grand jury which indicted him?”
c) Holding: The Fifth Amendment does not require that evidence used to indict a ∆ is limited to admissible evidence
d) Reasoning:
(1) Not worth the potential delay – would essentially turn grand jury proceedings into a mini pre-trial to test out all the evidence
(2) Only under federal law; different in NY
2. Use of illegally obtained evidence
a) United States v. Calandra (1974): applying the exclusionary rule “would unduly interfere with the effective and expeditious discharge of the grand jury’s duties” and that sufficient deterrence of illegal police activity would flow from the fact that the tainted evidence could not be used at trial
3. Exculpatory evidence
a) United States v. Williams (1992): a rule requiring the prosecutor to present all substantially exculpatory evidence exceeded the courts’ supervisory authority, because “the grand jury is an institution separate from the courts
(1) Would exceed supervisory power of the courts
D. The grand jury powers of investigation
1. The role of the grand jury is to investigate into the existence of any and all criminal conduct, and that the scope of the inquiry is broad
2. Can call witness and request evidence
3. Grand jury subpoena power
a) Branzburg v. Hayes (1972): even if the grand jury did not have any significant need for answers to questions, and even if, by answering, [witness’s] ability to function as a reporter…would be destroyed, the grand jury had a right to information
4. Grand jury cattle call
a) An objection to the breadth of a grand jury investigation, and correspondingly to the broad use of it subpoena power, is ordinarily dismissed out of hand
b) United States v. Dionisio (1973): (voice exemplars case) “a grand jury’s investigation is not fully carried out until every available clue has been run down and all witnesses examined in every proper way to find if a crime has been committed”
5. Apply a reasonableness standard ( probable cause is the end and there’s no need to rise to that level yet
a) United States v, Nixon (1974): a trial subpoena must satisfy a three pronged test of “relevancy, admissibility, and specificity” ( this doesn’t apply to grand jury proceedings
b) United States v. R. Enterprises (1991): rejected application to grand jury subpoenas
(1) “there is no reasonable possibility that the category of materials the Government seeks will produce information relevant to the general subject of the grand jury’s investigation”
6. Regulating abuses
a) When it becomes apparent that a grand jury is not acting in the course of a good faith investigation, but is rather attempting to harass or abuse citizens, courts will take action (Ealy v. Littlejohn)
b) United States v. Doss (1977): “where a substantial purpose of calling an indicted ∆ before a grand jury is to question him secretly and without counsel present without his being informed of the nature and cause of the accusation about a crime for which he stands already indicted, the proceeding is an abuse of process which violates both the right to counsel provision of the Sixth Amendment and the due process clause of the Fifth Amendment”
7. Warnings at the grand jury proceeding
a) DOJ added to guidelines provision that requires a witness be advised of several things before testifying:
(1) General subject matter
(2) May refuse to answer questions that would tend to incriminate
(3) Answers may be used against
(4) May step outside jury room to consult with counsel
b) No private right of action for a violation of guidelines, however
8. Counsel in the grand jury room
a) Conn v. Gabbert (1999): “a grand jury witness has no right to have counsel present during the grand jury proceeding and no decision of this court has held that a grand jury witness has a right to have her attorney present outside the jury room”
b) 13 states allow witness to be accompanied by counsel
c) Can have both a negative (chilling) and positive (efficiency) effect 
Ineffective assistance of counsel

· In order for the claim to prevail, must show

· Deficient performance by counsel, AND

· But for such deficiency, the result of the proceeding would have been different

V. The right to effective assistance of counsel
A. Ineffectiveness and prejudice
1. The Strickland two-pronged test
Performance ( Prejudice
a) Strickland v. Washington (1984)
(1) On review by the Supreme Court, respondent contended that his death sentence should have been overturned as the strategic decisions upon which he was advised by his attorney during the guilt and penalty phase of his trial constituted ineffective assistance of counsel, thus violating his right to counsel pursuant to U.S. Const. amend. VI. On appeal, the death sentence was affirmed. In support of its ruling, the Supreme Court held that in order to show that counsel's assistance was so defective as to require reversal of a death sentence, respondent must have shown counsel's performance was deficient, and that such deficient performance prejudiced the defense. In applying this standard, the Court further held that respondent's counsel's performance could not be deemed unreasonable, and even if such was the case, respondent suffered insufficient prejudice to warrant setting aside his death sentence. In addition, in failing to make a showing that the justice of his sentence was rendered unreliable by a breakdown in the adversary process caused by deficiencies in counsel's assistance, respondent also failed to show that his sentencing proceeding was fundamentally unfair.

(2) Question: what are the proper standards for judging a criminal ∆’s contention that the Constitution requires a conviction or death sentence to be set aside because counsel’s assistance at the trial or sentencing was ineffective?
(3) Holding: ∆ must show 1) that counsel’s performance was deficient, 2) that the deficient performance prejudiced the defense, and 3) that there is a reasonable probability that but for counsel’s unprofessional errors, the result of the proceeding would have been different
(a) If there’s no prejudice (i.e. the outcome would be different) there is no need to reverse”
(b) Prejudice = “The ∆ must show that there is a reasonable probability that but for counsel’s unprofessional errors, the result of the proceeding would have been different. A reasonable probability is a probability sufficient to undermine confidence in the outcome”
(c) Performance = rejected a per se rule or checklist approach, wide range of choices
(4) Dissent: Marshall
(a) “the assumption on which the Court’s holding rests is that the only purpose of the constitutional guarantee of effective assistance is to reduce the change that innocent persons will be convicted.  In my view, the guarantee also functions to ensure that convictions are obtained only through fundamentally fair procedures”
b) Actual conflicts of interest, FRCP 44

c) Retained counsel: Cuyler v. Sullivan (1980): persons who retain counsel are entitled to the same standards of effectiveness as persons for whom the State appoints counsel
d) First appeal of right
(1) Evitts v. Lucey (1985): criminal ∆s have the right to effective assistance of counsel on their first appeal of right
(2) Roe v. Flores-Ortega (2000): “Counsel has a constitutionally-imposed duty to consult with the ∆ about an appeal when there is reason to think either 1) that a rational ∆ would want to appeal, or 2) that this particular ∆ reasonably demonstrated to counsel that he was interested in taking appeal
e) Appeals without merit
(1) Anders V. California (1967): if, after a “conscientious examination” of the case, counsel finds an appeal to be “wholly frivolous,” counsel should advise the court and request permission to withdraw; must be accompanied by an “Anders brief”
f) Other methods to determine whether an appeal is frivolous
(1) The Court in Anders required counsel who thought his client’s appeal frivolous to file a brief with the court, directing the court to anything in the record “that might arguably support the appeal.”  After Anders, CA instituted a different procedure: counsel is silent on the merits
(2) Smith v. Robbins (2000): held that the CA procedure provided sufficient protection of the ∆’s constitutional right to effective assistance of counsel on the first appeal of right
g) Subsequent appeals and collateral attacks: no constitutional right to appeal at later stages
2. Assessing counsel’s effectiveness
a) Concerns about prosecutorial rebuttal: Darden v. Wainwright (1986): a ∆ convicted of murder and sentenced to death failed to demonstrate that his trial lawyers’ performance fell below an objective standard of reasonableness; must “overcome the presumption that, under the circumstances, the challenged action might be considered sound trial strategy”
b) Ignorance of the law
(1) Kimmelman v. Morrison (1986): Although the Court noted that generally a reviewing court should assess counsel’s overall performance in order to determine whether identified acts or omissions overcome the presumption that reasonable professional assistance was provided, it found that the total failure to conduct pretrial discovery was sufficient to justify the conclusion that the lawyer had not acted in accordance with standards of reasonable competence”
(2) Failure of performance (basic ignorance of law) + failure of prejudice prong (need reasonable probability of success and 2) reasonable probability that success would affect outcome)
c) Closing argument
(1) Yarborough, Warden v. Gentry (2003)
(a) The trial summation of respondent's counsel emphasized that the credibility of respondent was the primary issue, that the eyewitness testimony was very questionable, and that unfavorable factors such as respondent's criminal history were irrelevant. Respondent contended that counsel failed to highlight other exculpatory evidence, improperly reminded the jury of respondent's shortcomings, and repeatedly stated that no one who was not at the scene knew the truth, thus implying that counsel did not believe respondent. The United States Supreme Court held, however, that judicious selection of arguments for summation was a core exercise of counsel's discretion and it could not be said that the state court finding of no deficient performance by counsel was objectively unreasonable. Exculpatory evidence which could have been explored could also have been exploited by the prosecution, and there was no rebuttal of the strong presumption that counsel's focus on certain issues was based on tactical reasons. The issues counsel omitted were not so clearly more persuasive than those he discussed that their omission could only be attributed to a professional error of constitutional magnitude.

(b) Question: did counsel’s closing argument deprive ∆ of effective counsel?
(c) Holding: Counsel has broad discretion in determining how to present a closing argument
(2) Habeas corpus proceeding – State did not act “objectively unreasonably” in applying the law
(3) Strickland deference not overcome
d) The  duty to investigate
(1) According to Strickland, pre-trial investigation in one component of effective assistance.  Courts have found that a complete failure to investigate cannot be considered strategic, because a counsel who has done no investigation will lack the information necessary to make a strategic decision
(a) Duty to investigate
(2) Wiggins v. Smith (2003)
(a) The inmate claimed that his Sixth Amendment right to counsel was violated by counsel's failure to investigate the inmate's background and present mitigating evidence of his unfortunate life history at his capital sentencing proceedings. The evidence would have shown severe privation and abuse in the first six years of his life while in the custody of his alcoholic, absentee mother, physical torment, sexual molestation, repeated rape during subsequent years in foster care, a period of homelessness, and diminished mental capacities. The U.S. Supreme Court held that counsel's decision not to expand their investigation beyond the pre-sentence report and department of social services (DSS) records fell short of professional standards prevailing in the state. The mitigating evidence that counsel failed to discover and present was relevant to assessing the inmate's moral culpability. Given the nature and the extent of the abuse the inmate suffered, there was a reasonable probability that a competent attorney would have introduced it at sentencing. Moreover, had the jury been confronted with the evidence, a reasonable probability existed that it would have returned a different sentence.

(b) Question: did attorney’s failure to investigate background and present mitigating evidence violate sixth amendment?
(c) Holding: If a reasonable attorney would have conducted further investigation or if the known evidence would have led a reasonable attorney to investigate further, then the attorney was ineffective.  In this case, the attorney should have investigated further and presented the mitigating evidence.
3. Assessing prejudice
a) In Strickland, the Court held that lower courts could proceed directly to the prejudice prong if that would dispose of the case, and thereby avoid having to evaluate defense counsel’s performance
b) The strength of the case against the ∆: Atkins v. Attorney General of Alabama (1991): ∆ is more likely to prove prejudice if the prosecution’s evidence is weak – counsel failed to object to harmful evidence that was inadmissible
c) Prejudice assessed at time of review
(1) Lockhart v. Fretwell (1993): prejudice under Strickland is not always found simply because effective assistance would have changed the outcome
(a) Even though Fretwell would not have been sentenced to death if his trial counsel had made an appropriate objection, he was not prejudiced by his counsel’s performance, because the case on which the objection would have been made was later overruled
(b) “counsel’s failure to make an objection in a state criminal sentencing proceeding – an objection that would have been supported by a decision which subsequently was overruled –“ could not constitute prejudice, since “the result of the sentencing proceeding…was rendered neither unreliable nor fundamentally unfair as a result of counsel’s failure to make the objection”
(2) Nix v. Williams (1986): ∆ was not prejudiced under Strickland when counsel refused to cooperate in presenting perjured testimony
(3) Strickland specifically precluded a hindsight-oriented review of counsel’s conduct; affirmed/applied in Fretwell; focus on a fair trial, not outcome-oriented
d) Prejudice from an increased sentence: Glover v. United States (2001): counsel can be found ineffective regardless of the amount of prison time at stake – not limited to “significant” increases (could be a factor)
e) Prejudice from ineffective assistance at the guilty plea
(1) Hill v. Lockhart (1985): to prove prejudice in the guilty plea context, the ∆ must show the “but for counsel’s errors, he would not have pleaded guilty and would have insisted on going to trial”
4. Per se ineffectiveness and prejudice
a) United States v. Cronic (1984)
(1) Respondent was indicted on mail fraud charges, and shortly before trial, his retained counsel withdrew. The trial court appointed a young lawyer with a real estate practice to represent respondent, and 25 days were allowed for pretrial preparation even though it had taken the government over four and one-half years to prepare the case. Respondent was convicted on 11 of 13 counts and sentenced to 25 years in prison. The court of appeals reversed the conviction on the basis of ineffective assistance of counsel. The Court granted the government's petition for certiorari and reversed and remanded, holding that the criteria used by the court of appeals did not prove that counsel's defense was ineffective. Counsel's preparation time and his inexperience did not justify a presumption of ineffectiveness. Also, the gravity of the charge, the complexity of the case, and the accessibility of witnesses were not circumstances, in themselves, that made it unlikely that respondent received effective assistance of counsel. The Court concluded that, on remand, respondent could make out an ineffective assistance claim only by alleging specific errors made by trial counsel.

(2) Question: could there be a per se rule of ineffectiveness if the circumstances hamper a lawyer’s preparation of the ∆’s case?
(3) Holding: The ∆ here must allege specific errors in order to find ineffective counsel, but in some limited case ineffectiveness and prejudice will be presumed without having to investigate counsel’s performance
b) Denial of “counsel” within the meaning of the Sixth Amendment
(1) Cronic rule is rarely applicable
(2) Solina v. United States (1983): per se ineffective because counsel had never passed the bar; total denial of counsel is a per se violation
c) Sleeping Defense Counsel: Tippins v. Walker (1996): actual sleeping during the trial triggers the Cronic per se rule, although not every instance of sleeping
5. Application of per se prejudice standard not warranted
a) Bell v. Cone (2002)
(1) The United States Supreme Court held that in discussing a possibility of presuming prejudice based on an attorney's failure to test the state's case, the attorney's failure must be complete. The state court correctly identified the Strickland principles as those governing the claim. There was no merit in the argument that the state court's adjudication was contrary to clearly established law. There was near conclusive proof of guilt and extensive evidence as to the cruelty of the murders. The inmate's counsel introduced extensive testimony as to mitigating evidence: service in Vietnam and a drug dependency. After his opening statement discussing that evidence and urging a life sentence, the state did not put on dramatic or impressive testimony. Counsel knew that a closing statement would give the lead prosecutor the chance to depict the inmate as a heartless killer. Alternatively, counsel could prevent the lead prosecutor from arguing by waiving his own summation. Neither option so clearly outweighed the other that it was objectively unreasonable for the state court to deem counsel's choice to waive argument as a tactical decision about which competent lawyers might disagree.

(2) Question: was counsel’s performance so poor in a capital case that it warranted a ruling of per se prejudice under Cronic?
(3) Holding: “We hold that respondent’s claim was governed by Strickland and that the state court’s decision was neither “contrary to” nor involved “an unreasonable application of clearly established Federal law”
Prosecutorial duty to disclose exculpatory evidence

· Rosario
· Upon demand, a ∆ may obtain:

· His own or a co-∆’s statement to a law enforcement officer or grand jury testimony

· Tapes or bugged conversations intended to be used at trial

· Relevant photos or drawings made by the police

· Reports of physical, mental, or scientific tests

· Any other property obtained from the ∆

· The approximate date, time, and place of the offense charged

· Anything that the state or federal constitution requires to be disclosed

· i.e. exculpatory evidence

· All specific instances of ∆’s conduct that the prosecutor intends to use at trial to impeach the ∆’s credibility

· Between the time the jury is sworn in and the prosecutor’s opening statement, must give any prior written or recorded statements of persons intended to be called as witnesses and known criminal records of those witnesses

· Before the defense begins, ∆ must make available any prior written or recorded statements of the defense witnesses

· In NY, failure to make required Rosario disclosures will get reversal (change in law), only if ∆ can show that there is a reasonable probability non-disclosure materially affected/contributed to the outcome of the case; must show prejudice to his case

VI. Discovery
A. Some specifics of defense discovery

Rule 16.  Discovery and Inspection 

(a) Government's Disclosure.

   (1) Information Subject to Disclosure.

      (A) Defendant's Oral Statement. Upon a defendant's request, the government must disclose to the defendant the substance of any relevant oral statement made by the defendant, before or after arrest, in response to interrogation by a person the defendant knew was a government agent if the government intends to use the statement at trial.

      (B) Defendant's Written or Recorded Statement. Upon a defendant's request, the government must disclose to the defendant, and make available for inspection, copying, or photographing, all of the following:

         (i) any relevant written or recorded statement by the defendant if:

            .  the statement is within the government's possession, custody, or control; and

            .  the attorney for the government knows--or through due diligence could know--that the statement exists;

         (ii) the portion of any written record containing the substance of any relevant oral statement made before or after arrest if the defendant made the statement in response to interrogation by a person the defendant knew was a government agent; and

         (iii) the defendant's recorded testimony before a grand jury relating to the charged offense.

      (C) Organizational Defendant. Upon a defendant's request, if the defendant is an organization, the government must disclose to the defendant any statement described in Rule 16(a)(1)(A) and (B) if the government contends that the person making the statement:

         (i) was legally able to bind the defendant regarding the subject of the statement because of that person's position as the defendant's director, officer, employee, or agent; or

         (ii) was personally involved in the alleged conduct constituting the offense and was legally able to bind the defendant regarding that conduct because of that person's position as the defendant's director, officer, employee, or agent.

      (D) Defendant's Prior Record. Upon a defendant's request, the government must furnish the defendant with a copy of the defendant's prior criminal record that is within the government's possession, custody, or control if the attorney for the government knows--or through due diligence could know--that the record exists.

      (E) Documents and Objects. Upon a defendant's request, the government must permit the defendant to inspect and to copy or photograph books, papers, documents, data, photographs, tangible objects, buildings or places, or copies or portions of any of these items, if the item is within the government's possession, custody, or control and:

         (i) the item is material to preparing the defense;

         (ii) the government intends to use the item in its case-in-chief at trial; or

         (iii) the item was obtained from or belongs to the defendant.

      (F) Reports of Examinations and Tests. Upon a defendant's request, the government must permit a defendant to inspect and to copy or photograph the results or reports of any physical or mental examination and of any scientific test or experiment if:

         (i) the item is within the government's possession, custody, or control;

         (ii) the attorney for the government knows--or through due diligence could know--that the item exists; and

         (iii) the item is material to preparing the defense or the government intends to use the item in its case-in-chief at trial.

      (G) Expert witnesses. At the defendant's request, the government must give to the defendant a written summary of any testimony that the government intends to use under Rules 702, 703, or 705 of the Federal Rules of Evidence during its case-in-chief at trial. If the government requests discovery under subdivision (b)(1)(C)(ii) and the defendant complies, the government must, at the defendant's request, give to the defendant a written summary of testimony that the government intends to use under Rules 702, 703, or 705 of the Federal Rules of Evidence as evidence at trial on the issue of the defendant's mental condition. The summary provided under this subparagraph must describe the witness's opinions, the bases and reasons for those opinions, and the witness's qualifications.

   (2) Information Not Subject to Disclosure. Except as Rule 16(a)(1) provides otherwise, this rule does not authorize the discovery or inspection of reports, memoranda, or other internal government documents made by an attorney for the government or other government agent in connection with investigating or prosecuting the case. Nor does this rule authorize the discovery or inspection of statements made by prospective government witnesses except as provided in 18 U.S.C. § 3500.

   (3) Grand Jury Transcripts. This rule does not apply to the discovery or inspection of a grand jury's recorded proceedings, except as provided in Rules 6, 12(h), 16(a)(1), and 26.2.

 (b) Defendant's Disclosure.

   (1) Information Subject to Disclosure.

      (A) Documents and Objects. If a defendant requests disclosure under Rule 16(a)(1)(E) and the government complies, then the defendant must permit the government, upon request, to inspect and to copy or photograph books, papers, documents, data, photographs, tangible objects, buildings or places, or copies or portions of any of these items if:

         (i) the item is within the defendant's possession, custody, or control; and

         (ii) the defendant intends to use the item in the defendant's case-in-chief at trial.

      (B) Reports of Examinations and Tests. If a defendant requests disclosure under Rule 16(a)(1)(F) and the government complies, the defendant must permit the government, upon request, to inspect and to copy or photograph the results or reports of any physical or mental examination and of any scientific test or experiment if:

         (i) the item is within the defendant's possession, custody, or control; and

         (ii) the defendant intends to use the item in the defendant's case-in-chief at trial, or intends to call the witness who prepared the report and the report relates to the witness's testimony.

      (C) Expert witnesses. The defendant must, at the government's request, give to the government a written summary of any testimony that the defendant intends to use under Rules 702, 703, or 705 of the Federal Rules of Evidence as evidence at trial, if--

         (i) the defendant requests disclosure under subdivision (a)(1)(G) and the government complies; or

         (ii) the defendant has given notice under Rule 12.2(b) of an intent to present expert testimony on the defendant's mental condition.

      This summary must describe the witness's opinions, the bases and reasons for those opinions, and the witness's qualifications

   (2) Information Not Subject to Disclosure. Except for scientific or medical reports, Rule 16(b)(1) does not authorize discovery or inspection of:

      (A) reports, memoranda, or other documents made by the defendant, or the defendant's attorney or agent, during the case's investigation or defense; or

      (B) a statement made to the defendant, or the defendant's attorney or agent, by:

         (i) the defendant;

         (ii) a government or defense witness; or

         (iii) a prospective government or defense witness.

 (c) Continuing Duty to Disclose. A party who discovers additional evidence or material before or during trial must promptly disclose its existence to the other party or the court if:

   (1) the evidence or material is subject to discovery or inspection under this rule; and

   (2) the other party previously requested, or the court ordered, its production.

 (d) Regulating Discovery.

   (1) Protective and Modifying Orders. At any time the court may, for good cause, deny, restrict, or defer discovery or inspection, or grant other appropriate relief. The court may permit a party to show good cause by a written statement that the court will inspect ex parte. If relief is granted, the court must preserve the entire text of the party's statement under seal.

   (2) Failure to Comply. If a party fails to comply with this rule, the court may:

      (A) order that party to permit the discovery or inspection; specify its time, place, and manner; and prescribe other just terms and conditions;

      (B) grant a continuance;

      (C) prohibit that party from introducing the undisclosed evidence; or

1.       (D) enter any other order that is just under the circumstances.
2. The ∆’s statements
a) Gives the ∆ the right to discover any oral statement made by ∆ in response to interrogation by a person known by the ∆ to be a government agent
b) What is a “statement”?
(1) The Jenks Act defines statements of government witnesses discoverable for cross-examination purposes as: 

(a) A written statement made by said witness and signed or otherwise approved by him;

(b) A stenographic, mechanical, electrical, or other recording, or a transcription thereof, which is substantially verbatim recital of an oral statement made by said witness and recorded contemporaneously with the making of such oral statement; or

(c) A statement, however taken or recorded, or a transcription thereof, if any, made by said witness to a grand jury

3. Co-defendants’ statements

a) Rule 16 does not require disclosure, but ABA Standard § 11-2.1(a)(i)
 does

b) Based on ruling in Bruton v. United States (1968), which held that it is constitutional error to hold a joint trial where one ∆ has confessed and implicated his codefendant, and the statement is not admissible against that codefendant
(1) Necessary for counsel to make appropriate decisions

4. Discovery of prior criminal records

a) Advisory Committee Comment on Fed. R. Crim. P. 16(a): 

(1) “Subdivision (a)(1)(B) allows discovery of the defendant's prior criminal record. A defendant may be uncertain of the precise nature of his prior record and it seems therefore in the interest of efficient and fair administration to make it possible to resolve prior to trial any disputes as to the correctness of the relevant criminal record of the defendant.”

5. Documents and tangible objects

a) Rule 16(a)(1)(D) requires disclosure of documents and tangible objects “material to preparing the defense”

b) United States v. Phillip (1991): court found that a videotaped confession of codefendant implicating Phillip was not material to his case, and were not convinced that he would have been in any different position had he known about the contents of the tape

c) Defenses not going to the merits

(1) 16(a)(1)(E): “Documents and Objects. Upon a defendant's request, the government must permit the defendant to inspect and to copy or photograph books, papers, documents, data, photographs, tangible objects, buildings or places, or copies or portions of any of these items, if the item is within the government's possession, custody, or control and: (i) the item is material to preparing the defense; (ii) the government intends to use the item in its case-in-chief at trial; or (iii) the item was obtained from or belongs to the defendant.”

(2) United States v. Armstrong (1996): the term “material to the defense” covered only those documents and objects that are responsive to the government’s case in chief, i.e. those documents that are pertinent to the ∆’s guilt or innocence
(a) Shield, not sword

d) Fishing expeditions: under 16(d)(1), the judge has discretion to quash discovery requests that are vague or overbroad
e) Too much disclosure? Document production under Rule 16(a)(1)(E) can be voluminous
6. Experts, Examinations, and Tests
a) Many jurisdictions, even those with restrictive discovery rules, allow discovery of results of examinations and tests such as autopsy reports, reports of medical or psychiatric examinations, blood tests, handwriting or fingerprinting comparisons, ballistic tests, and so forth
b) Rule 16(a)(1)(F) requires disclosure of all such reports that are “material to preparing the defense” or that the government intends to use in its case-in-chief at trial

c) Oral reports are not discoverable under Rule 16
d) Daubert v. Merrell Dow Pharmaceuticals (1993): the trial court must act as a “gatekeeper” to assure that an expert’s testimony is based on “good science” and comports with scientific method

e) Accordingly, Rule 16(a)(1)(G) was added to provide that at ∆’s request, the government must provide a written summary of the testimony of any expert who the government intends to call in its case-in-chief. 

7. Names, Addresses, and Statements of Witnesses

a) Most states require disclosure – huge worry for prosecutors!
b) Federal courts have traditionally refused such advance discovery of witnesses, relying on the underlying rationale of the Jencks Act, 18 U.S.C.A. § 3500

(1) Jencks v. United States (1957): required disclosure during trial of the prior statements of prosecution witnesses
c) Jencks Act Production

(1) The Jencks Act codified the basic requirement that the government disclose pretrial statements made by its witnesses, whether or not the statements are inconsistent with trial testimony

(2) The act does not provide for advance notification, but after the witness has testified
8. Grand jury minutes and transcripts
a) Rule 16(a)(3) precludes defense discovery or grand jury proceedings, with two exceptions:

(1) The ∆ is entitled to a copy of his own grand jury testimony under Rule 16(a)(1)(A)

(2) The Jencks Act requires production of a trial witness’s grand jury testimony after she has testified on direct examination

b) Prosecution is also required to disclose any information obtained by the grand jury that is materially exculpatory to the ∆

9. Work Product: Rule 16(a)(2) protects against disclosure of “reports, memoranda, or other internal government documents made by an attorney for the government or other government agent in connection with investigating or prosecuting the case”

B. Mechanisms for discovery

1. Depositions allowed only when necessary to preserve testimony for trial

2. Fed. R. Crim. P. 15:

Depositions 

(a) When taken.

   (1) In General. A party may move that a prospective witness be deposed in order to preserve testimony for trial. The court may grant the motion because of exceptional circumstances and in the interest of justice. If the court orders the deposition to be taken, it may also require the deponent to produce at the deposition any designated material that is not privileged, including any book, paper, document, record, recording, or data.

   (2) Detained Material Witness. A witness who is detained under 18 U.S.C. § 3144 may request to be deposed by filing a written motion and giving notice to the parties. The court may then order that the deposition be taken and may discharge the witness after the witness has signed under oath the deposition transcript.

(b) Notice.

   (1) In General. A party seeking to take a deposition must give every other party reasonable written notice of the deposition's date and location. The notice must state the name and address of each deponent. If requested by a party receiving the notice, the court may, for good cause, change the deposition's date or location.

   (2) To the Custodial Officer. A party seeking to take the deposition must also notify the officer who has custody of the defendant of the scheduled date and location.

(c) Defendant's Presence.

   (1) Defendant in Custody. The officer who has custody of the defendant must produce the defendant at the deposition and keep the defendant in the witness's presence during the examination, unless the defendant:

      (A) waives in writing the right to be present; or

      (B) persists in disruptive conduct justifying exclusion after being warned by the court that disruptive conduct will result in the defendant's exclusion.

   (2) Defendant Not in Custody. A defendant who is not in custody has the right upon request to be present at the deposition, subject to any conditions imposed by the court. If the government tenders the defendant's expenses as provided in Rule 15(d) but the defendant still fails to appear, the defendant--absent good cause--waives both the right to appear and any objection to the taking and use of the deposition based on that right.

(d) Expenses. If the deposition was requested by the government, the court may--or if the defendant is unable to bear the deposition expenses, the court must--order the government to pay:

   (1) any reasonable travel and subsistence expenses of the defendant and the defendant's attorney to attend the deposition; and

   (2) the costs of the deposition transcript.

(e) Manner of Taking. Unless these rules or a court order provides otherwise, a deposition must be taken and filed in the same manner as a deposition in a civil action, except that:

   (1) A defendant may not be deposed without that defendant's consent.

   (2) The scope and manner of the deposition examination and cross-examination must be the same as would be allowed during trial.

   (3) The government must provide to the defendant or the defendant's attorney, for use at the deposition, any statement of the deponent in the government's possession to which the defendant would be entitled at trial.

(f) Use as Evidence. A party may use all or part of a deposition as provided by the Federal Rules of Evidence.

(g) Objections. A party objecting to deposition testimony or evidence must state the grounds for the objection during the deposition.

(h) Depositions by Agreement Permitted. The parties may by agreement take and use a deposition with the court's consent.

C. The Prosecutor’s Duty to Disclose
1. The Brady Rule
a) The Supreme Court has established that, above and beyond the minimal obligations imposed by discovery rules, the prosecution has a constitutional duty to disclose certain information to both the ∆ and the trial court
b) Disclosure of false evidence

(1) Mooney v. Holohan (1935): due process is violated if the government engages in “a deliberate deception of court and jury by the presentation of testimony known to be perjured”
(2) Alcorta v. Texas (1957): SC reversed because the prosecutor knowingly allowed an important witness to create a false impression at trial

c) Mandatory disclosure of materially exculpatory evidence
(1) Brady v. Maryland (1963): “a prosecution that withholds evidence on demand of an accused which, if made available, would tend to exculpate him or reduce the penalty helps shape a trial that bears heavily on the ∆.  That casts the prosecutor in the role of an architect of a proceeding that does not comport with standards of justice.”
d) Knowledge attributable to the prosecutor

(1) Giglio v. United States (1972): violation of due process when a key witness testified that he had not been given a deal for testifying for the government when promises had in fact been made – even though it was a different attorney; these were still attributable to the government

e) United States v. Agurs (1976)
(1) Defendant was convicted of murdering a man by stabbing him with his own knife. Defense counsel made no discovery request of the prosecutor. The prosecutor failed to voluntarily disclose the victim's past criminal record, which included offenses for assault and carrying a deadly weapon. The court reversed a lower court's reversal of defendant's murder conviction because the prosecutor had no duty, under the Due Process Clause of U.S. Const. amend. V, to voluntarily disclose exculpatory matter absent a pretrial request for specific evidence. In the context of the entire record the omitted evidence was not "material," i.e. it did not create a reasonable doubt that did not otherwise exist. The court held that the trial court employed the proper standard of "materiality," considered the omitted evidence in the context of the entire record, and properly ruled that the evidence supported a finding that defendant was guilty beyond a reasonable doubt. Therefore, the prosecutor's failure to tender the evidence to the defense did not deprive defendant of a fair trial as guaranteed by the Due Process Clause.

(2) Question: “whether the prosecutor’s failure to provide defense council with certain background information, which would have tended to support the argument that respondent acted in self-defense, deprived her of a fair trial under the rule of Brady v. Maryland
(3) Holding: withholding information that would tend to introduce reasonable doubt that did not otherwise exist must be produced, regardless of whether the defense council requests the information or not.
(4) Reasoning:
(a) Brady rule applies in three different situations:
(i) Mooney v. Holohan: “undisclosed evidence demonstrate that the prosecution’s case includes perjured testimony and that the prosecution knew or should have known of the perjury”
(ii) Brady itself: specific request for evidence
(iii) This case: only a general request for “all Brady material”
f) Refining the test of materiality
(1) United States v. Bagley (1985): nondisclosure of impeachment evidence, like the nondisclosure of other exculpatory evidence, requires reversal only if the evidence was material in the sense that it might have affected the outcome of the trial
(a) Blackmun’s single standard of materiality: “[Suppressed evidence] is material only if there is a reasonable probability that, had the evidence been disclosed to the defense, the result of the proceeding would have been different.  A reasonable probability sufficient to undermine confidence in the outcome.”
(b) The test is “sufficiently general” to cover no request, general request, and specific request cases
2. Applying the Brady rule
a) Fact-intensive application
(1) Kyles v. Whitley (1995): Court reaffirmed Brady-Agurs-Bagley; Souter laid out four aspects of Bagley to be considered
(a) “Reasonable probability” standard’ “whether in its absence he received a fair trial, understood as a trial resulting in a verdict worthy of confidence”
(b) Not a sufficiency of evidence test; must show that “the favorable evidence could reasonably be taken to put the whole case in such a different light as to undermine confidence in the verdict”
(c) “Once a reviewing court found constitutional error there is no need for further harmless-error review”
(d) Evidence considered collectively – the Constitution does not require an “open file policy”
b) Suppressed evidence that would have been inadmissible at trial: Wood v. Bartholomew (1995) inadmissible evidence could not be material

c) The power of impeachment evidence: United States v. Boyd (1995): “As the perjured testimony and the concealed evidence went only to the credibility of the prisoner witnesses, the question of prejudicial impact can be decomposed into two questions: Is there some reasonable probability that the jury would have acquitted the ∆s on at least some of the counts against them had the jury disbelieved the essential testimony of these witnesses?  And might the jury have disbelieved that testimony if the witnesses hadn’t perjured themselves about their continued use of drugs and (or) of the government had revealed to the defense the witnesses’ continued use of drugs and the favors that the prosecution had extended to them?”; deferential review
d) Impeachment evidence that does not raise a reasonable probability of a different result

(1) Strickler v. Greene (1999): “As we made clear in Kyles, the materiality inquiry is not just a matter of determining whether, after discounting the inculpatory evidence in light of the undisclosed evidence, the remaining evidence is sufficient to support the jury’s conclusions.  Rather, the question is whether ‘the favorable evidence could reasonably be taken to put the whole case in such a different light as to undermine confidence in the verdict.’”
(2) “Petitioner’s burden is to establish a reasonable probability of a different result”

e) Brady and guilty pleas

(1) United States v. Ruiz (2002): during plea negotiations the government is not required to disclose information that could impeach government witnesses, nor information that could be used by the ∆ on an affirmative defense

3. Is there a duty to preserve exculpatory evidence?

a) California v. Trombetta (1984): law enforcement officers not required by the Due Process clause to preserve breath samples of suspected drunk drivers for potential use by ∆s at trial
(1) “must be limited to evidence that might be expected to play a significant role in the suspect’s defense” and here, the officers testimony provides the same information
(2) B-A-B rule doesn’t apply here – only applies to exculpatory evidence
b) Arizona v. Youngblood (1988): “unless a criminal ∆ can show bad faith on the part of the police, failure to preserve potentially useful evidence does not constitute a denial of due process of law”
(1) Bad faith = “must necessarily turn on the police’s knowledge of the exculpatory value of the evidence at the time it was lost or destroyed”

4. Is there a duty to look for exculpatory evidence? No
Guilty pleas and plea bargaining

· Analytically, it is a waiver of the right to jury trial

· Two basic trends:

· Since 1970, the SC has been unwilling to disturb guilty pleas after sentence

· The SC has adopted the contract theory of plea bargaining

· Taking the plea

· On the record, the judge must engage in the constitutionally required colloquy

· Address ∆ personally

· Nature of the charge

· Maximum authorized sentence and any mandatory minimum sentence

· Right to plead not guilty and demand a trial

· All must be on the record

· Remedy for a mistake: ∆ may withdraw his plea and plead again

· Four good bases for withdrawing a guilty plea after sentence:

· Involuntary

· Lack of jurisdiction

· Ineffective assistance of counsel

· Failure of the prosecutor to keep an agreed upon plea bargain

VII. Guilty pleas and bargaining
A. The general issues

1. The line between rewarding a guilty plea and punishing the decision to go to trial

a) United States v. Medina (1982): “it is well settled that an accused may not be subjected to more severe punishment simply because he exercised his right to stand trial”

b) Scott v. United States (1969): while a ∆ may receive a longer sentence after going to trial, no part of that sentence can be attributable to punishing the ∆ for having gone to trial

2. Problems of overcharging
a) Timing questions: Bordenkircher v. Hayes (1978): “this case would be no different if the grand jury had indicated Hayes as a recidivist from the outset, and the prosecutor had offered to drop that charge as part of the plea bargain”

B. The requirements for a valid guilty plea

1. Distinguishing bargaining from the plea procedure

2. The requirement of some kind of a record

a) The Boykin requirements

(1) McCarthy v. United States and Boykin v. Alabama: a valid guilty plea requires “an intentional relinquishment or abandonment of a known right or privilege”

(2) V K I

(3) Fed. R. Crim. Pro. 11

b) Application of Boykin: has been applied with some flexibility; absence creates a presumption of invalidity, but it can be overcome
c) Guilty pleas used for enhancement of sentence: Parke v. Raley (1992): “the ‘presumption of regularity’ that attaches to final judgments, even when the question if waiver of constitutional rights”; ∆ has full burden of proof to show that an invalid guilty plea renders a prior conviction invalid for purposes of calculating criminal history under the Sentencing Guidelines

d) Attacking a state guilty plea conviction in federal court: Custis v. United States (1994): no right to collaterally attack a prior state conviction at federal sentencing hearing, unless the prior conviction was obtained in the complete absence of counsel

3. Voluntary and intelligent pleas and the advantages of a complete record

a) A voluntary plea

(1) Package deals
(a) United States v. Pollard (1992): must be the kind of pressure that would overcome ∆’s will such as physical harm, threats of harassment, misrepresentation, or improper promises
(b) United States v. Caro (1993): must be alert to whether ∆ is being coerced by co-∆s; prosecutor must inform trial court of the package deal
(2) Can the ∆ voluntarily waive the right to disclosure of information that could be used to impeach government witnesses or for affirmative defenses?
(a) United States v. Ruiz (2002)
(i) Respondent contended that without disclosure of potential impeachment evidence her guilty plea under the proposed plea agreement would not be knowing and intelligent. The Government argued that providing such information to respondent would result in the premature disclosure of its case, which was not constitutionally required. The United States Supreme Court held that the United States Constitution did not require the Government to disclose material impeachment evidence prior to entering a plea agreement with respondent. The Government was not required to disclose its potential case, and thus the value of the evidence impeaching the Government's case was unknown. Further, respondent's guilty plea under the plea agreement, with its accompanying waiver of constitutional rights, could have been accepted as knowing and voluntary despite any misapprehension by respondent concerning the specific extent or nature of the impeachment evidence. Finally, requiring disclosure of the evidence would improperly force the Government to disclose witness information and engage in substantial trial preparation prior to plea bargaining.
(ii) Question: “whether the Fifth and Sixth Amendments require federal prosecutors, before entering into a binding plea agreement with a criminal ∆, to disclose “impeachment information relating to any informants or other witnesses”
(iii) Holding: “The Constitution does not require the Government to disclose material impeachment evidence prior to entering a plea agreement with a criminal ∆”
(a) The Gov’t will provide any information establishing factual innocence
b) A knowing and intelligent plea
(1) Knowledge of the elements of the crime: Henderson v. Morgan (1976): a guilty plea cannot be valid unless the ∆ knows the nature of the offense to which he pleads
(2) Applying Henderson
(a) Under Henderson, it is normally presumed that the ∆ is informed by his attorney of the charges against him and the elements of those charges and that the ∆ must know about some “crucial” elements of the offense to which the guilty plea is addressed
(b) Must also know the penalty
(c) United States v. Wildes (1990): not invalid when the court recited elements of a more serious offense since the ∆ didn’t state that he didn’t know the elements of the crime for which he was charged
(d) Most decisions distinguish knowledge of sentence possibilities from knowledge of “collateral consequences”
(3) Pleading to something that is not a crime: Bousley v. United States (1998): ∆ pleaded guilty to a crime which was later found not to be a crime
c) Competency to plead guilty
(1) Godinez v. Moran (1993): competence is distinct from knowing and intelligent
(a) The competency standard for standing trial is met when the ∆ is able to consult with his lawyer “with a reasonable degree of rational understanding” and has “rational as well as factual understanding of the proceedings against him” (quoting Dusky v. United States)
(b) The “rational understanding” test used to determine competency to stand trial also defines competency to plead guilty
(c) Declined to adopt a higher level of competence for guilty pleas
(d) Like Hicks (turntable case) ( don’t want to erode doctrinal lines
d) Secret promises: Blackledge v. Allison (1977): shows problems that may arise if courts do not follow strict procedures
e) Waiver of the right to counsel at the plea hearing
(1) Standards for waiver of the right to counsel at the plea hearing:
(2) Iowa v. Tovar (2004)
(a) Respondent waived application for a court appointed attorney for his first OWI charge and expressed his desire to plead guilty. The state trial court conducted the guilty plea colloquy required by state law. In the third OWI proceeding, respondent argued that his waiver of counsel was not knowing, intelligent, and voluntary. The state supreme court determined that the colloquy preceding acceptance of respondent's first guilty plea had been constitutionally inadequate. The state supreme court determined that respondent should have been advised of the usefulness of an attorney and the dangers of self-representation in order to make a knowing and intelligent waiver of his right to counsel. The Court determined that the Sixth Amendment did not require the two admonitions ordered by the state supreme court in respondent's case. Also, it was far from clear that warnings of the kind required by the state supreme court would have enlightened respondent's decision whether to seek counsel or to represent himself.

(b) Question: “This case concerns the extent to which a trial judge, before accepting a guilty plea from an uncounseled defendant, must elaborate on the right to representation.  Beyond affording the defendant the opportunity to consult with counsel prior to entry of a plea and to be assisted by counsel at the plea hearing, must the court, specifically: (1) advise the defendant that "waiving the assistance of counsel in deciding whether to plead guilty [entails] the risk that a viable defense will be overlooked"; and (2) "admonis[h]" the defendant "that by waiving his right to an attorney he will lose the opportunity to obtain an independent opinion on whether, under the facts and applicable law, it is wise to plead guilty"?”
(c) Holding: “We hold that neither warning is mandated by the Sixth Amendment.  The constitutional requirement is satisfied when the trial court informs the accused of the nature of the charges against him, of his right to be counseled regarding his plea, and of the range of allowable punishments attendant upon the entry of the guilty plea.”
4. Regulating guilty pleas under Federal Rule 11
a) Procedural requirements of the rule (see above)
(1) Plea colloquies under Rule 11
(a) United States v. Bachnsky (1991): “a district court’s total failure during the plea colloquy to mention or explain the effect of supervised release does not constitute a total failure to address a Rule 11 core concern, and thus does not automatically mandate reversal”
(b) The core concern is that the ∆ understand the consequences of his plea
(c) United States v. Bounds (1991): the aggregate amount of supervised release and actual prison sentence imposed exceeded the statutory maximum explained to the ∆ which did violate a core concern
b) The role of the court
(1) The judge’s power to review the agreement
(a) FRCP 11(c)(3) permits the trial judge to reject the plea agreement that was reached between the prosecution and the defense, in light of Rule 11(1)(A(B) and (C)
(b) United States v. Bennett (1993): if the court objects to the terms of an A or C agreement, its only recourse is to reject the agreement, thus sending the prosecution and ∆ back to the bargaining table
(2) Intrusion into the negotiations
(a) FRCP 11(c) prohibits judge from taking part in the negotiations
(b) United States v. Barrett (1992): judge brings “full force and majesty” into the negotiations
c) Harmless error and plain error
(1) FRCP 11(h) provides that any error under Rule 11 “that does not affect substantial rights” will be disregarded as harmless
(2) United States v. Vonn (2002): a ∆ who does not object to an error under Rule 11 has the burden of showing “plain error”
5. Claims of innocence
a) Model Penal Code of Pre-Arraignment Procedure § 350.4(4) provides that “the court may accept the ∆’s guilty plea even though the ∆ does not admit that he is in fact guilty if the court finds that it is reasonable for someone in the ∆’s position to plead guilty.  The court shall advise the ∆ that if he pleads guilty he will be treated as guilty whether he is guilty or not.”
b) North Carolina v. Alford (1970): under Rule 11, there must always be a factual basis for the plea to be valid, but the ∆ does not actually admit his guilt
6. Factual basis for pleas
a) FRCP 11(b)(3) requires a judge to determine that there is a factual basis for the plea
b) Lack of factual basis for a forfeiture
(1) Libretti v. United States (1995): rule 11 only applies to guilty pleas, forfeiture is different
7. The finality of guilty pleas
a) Withdrawal of a guilty plea
(1) FRCP 11(d) provides that a court may allow the ∆ to withdrawal a guilty plea before sentence is imposed for any reason if the judge has not yet accepted the plea.  But if the judge has accepted the plea, it may be withdrawn only if the court has rejected the terms of the plea agreement or if the ∆ provides the court with a fair and just reason for withdrawal
(2) Rule 11(e) provides the withdrawal of a guilty plea after sentence is imposed: the ∆’s only recourse is appeal or collateral attack
(3) Withdrawal of plea before the agreement is accepted
(a) United States v. Hyde (1997): when a plea is accepted and the acceptance of the plea agreement deferred, the ∆ cannot withdraw his plea unless he satisfies the fair and just reason requirement of rule 11
b) Breach of a plea agreement
(1) Breach by prosecution
(a) Santobello v. New York (1971): a plea agreement between the government and the ∆ is treated as a contract and is enforceable under contract principles
VIII. Constitutionally based proof requirements
A. Proof beyond a reasonable doubt generally
1. Constitutional requirements
a) In re: Winship (1970) decided that the Due Process Clause requires the government in a criminal case to prove every element of the crime beyond a reasonable doubt
B. Reasonable doubt and jury instructions
1. “Presumed innocent” instructions
a) Taylor v. Kentucky (1978): the Court reversed a conviction where the judge refused to give a requested instruction that the ∆ was presumed innocent
b) Later, however, in Kentucky v. Whorton (1979): the Court held that a presumption of innocence instruction was not constitutionally required in every case
(1) The failure to give a requested instruction on the presumption of innocence “must be evaluated in light of the totality of the circumstances – including all the instructions to the jury, the arguments of counsel, whether the weight of the evidence was overwhelming, and other relevant factors – to determine whether the ∆ received a constitutionally fair trial”
2. Reasonable doubt instructions
Cage – Sandoval – Victor: look at jury instructions as a whole: how much did they understand and what level of certainty were they required to have in order to convict?
a) Cage v. Louisiana (1990): the instruction defined reasonable doubt as one creating “grave uncertainty” and “an actual substantial doubt” but went on to include a “moral certainty” ( The SC reversed, finding that “substantial” + “grave” + “moral certainty” (instead of evidentiary certainty) could have led a reasonable juror to find guilt on a lesser standard than that required by Winship
b) Sullivan v. Louisiana (1993): the Court unanimously held that a constitutionally-defective reasonable doubt instruction cannot be harmless

c) Sandoval v. California (1994): “an abiding conviction, to a moral certainty” was found constitutional
d) Victor v. Nebraska (1994): “In Cage we were concerned that the jury would interpret the term ‘substantial doubt’ in parallel with the preceding reference to ‘grave uncertainty,’ leading to an overstatement of the doubt necessary to acquit.  In the instruction given in Victor’s case, the context makes clear that ‘substantial’ is used in the sense of existence rather than magnitude of the doubt, so the same concern is not present.” (O’Connor)
C. The scope of the reasonable doubt requirement: what is an element of the crime?
1. Element of the crime or affirmative defense?
a) Impermissible burden-shifting 
(1) Mullaney v. Wilbur (1975): unless the ∆ proved heat of passion or sudden provocation by a preponderance of the evidence, the ∆ was convicted of murder
(a) SC found “that the Due Process Clause requires the prosecution to prove beyond a reasonable doubt the absence of heat of passion or sudden provocation when the issue is properly presented in a homicide case”
(i) Absence was an element of the crime, and could not be shifted as an affirmative defense
b) Flexibility to determine affirmative defenses
(1) Patterson v. New York (1977): upheld a NY statute that placed the burden on the ∆ to prove EED by a preponderance of the evidence – after the prosecutor proved an intentional homicide beyond a reasonable doubt – in order to reduce second degree murder to manslaughter
(a) There are constitutional limits to shifting the burden of proof to the ∆ - the state could not transmute an element of the crime into an affirmative defense
c) Burden of persuasion on self-defense
(1) Martin v. Ohio (1987): the court chose Patterson over Mullaney as it sustained an Ohio rule placing the burden of persuasion of self-defense on the ∆; even though the statute imposed the burden of proving self-defense on the ∆, the allocation was constitutionally sound
2. Element of crime or sentencing factor?
a) While the gov’t has the burden of proving an element of the crime beyond a reasonable doubt, facts determined at sentencing have traditionally been subject to the preponderance of the evidence standard
b) Preponderance of the evidence at sentencing
(1) McMillan v. Pennsylvania (1986): Court found no problem with permitting a higher sentence to be based on proof of a fact by a preponderance of the evidence, noting that the beyond a reasonable doubt standard had never been applied to sentencing factors
c) Recidivism as a sentencing factor or as an element of the crime?
(1) Almendarez-Torres v. United States (1998): the case turned on whether the legislature could authorize the use of recidivism as a sentencing factor, or instead whether the Constitution requires the legislature to treat recidivism as an element of the crime
(a) 5-4 decision, Court held that the legislature had the constitutional authority to treat recidivism as a sentencing factor rather than as an element of the crime
d) Sentencing factors extending the sentence beyond the statutory maximum penalty
(1) Apprendi v. New Jersery (2000)
(a) Petitioner pleaded guilty to two counts of second-degree possession of a firearm for an unlawful purpose and one count of the third-degree offense of unlawful possession of an antipersonnel bomb. The state trial court enhanced the sentence under N.J. Stat. Ann. §§ 2C:43-7(a)(3), 2C:44-3(e) (2000), finding by a preponderance of the evidence that petitioner acted with a purpose to intimidate an individual or group of individuals because of race. The sentence was affirmed on appeal. On writ of certiorari, the court reversed the judgment because the procedure was an unacceptable departure from the jury tradition. The Due Process Clause of U.S. Const. amend. XIV required that a jury on the basis of proof beyond a reasonable doubt make the factual determination authorizing an increase in the maximum prison sentence.

(b)  Question: “whether the Due Process clause of the fourteenth amendment requires that a factual determination authorizing an increase in the maximum prison sentence for an offense from 10 to 20 years may be made by a jury on the basis of proof beyond a reasonable doubt”
(c) Holding: Any fact that will increase the statutory maximum must be submitted to the jury and found beyond a reasonable doubt
(d) Concurrence: Thomas
(i)  “one of the chief errors of Almendarez-Torres -- an error to which I succumbed -- was to attempt to discern whether a particular fact is traditionally (or typically) a basis for a sentencing court to increase an offender's sentence.  For the reasons I have given, it should be clear that this approach just defines away the real issue. What matters is the way by which a fact enters into the sentence. If a fact is by law the basis for imposing or increasing punishment -- for establishing or increasing the prosecution's entitlement -- it is an element.  One reason frequently offered for treating recidivism differently, a reason on which we relied in Almendarez-Torres is a concern for prejudicing the jury by informing it of the prior conviction. But this concern, of which earlier courts were well aware, does not make the traditional understanding of what an element is any less applicable to the fact of a prior conviction.”
(e) Dissent: O’Connor
(i)  “New Jersey, therefore, has done no more than we held permissible in McMillan; it has taken a traditional sentencing factor and dictated the precise weight judges should attach to that factor when the specific motive is to intimidate on the basis of race”
(2) Apprendi and sentencing factors that do not increase the statutory maximum penalty
(a) Harris v. United States (2002)
(i) The defendant argued that under 18 U.S.C.S. § 924(c)(1)(A)(ii), brandishing a firearm was an element of a crime, not just a sentencing factor, and thus under Apprendi, needed to be included in the indictment and proven beyond a reasonable doubt at trial. The district court, at sentencing, had found by a preponderance of the evidence that the defendant had brandished the gun. The court held that 18 U.S.C.S. § 924(c)(1)(A) regarded brandishing and discharging as sentencing factors to be found by the judge, not offense elements to be found by the jury. Any fact extending the defendant's sentence beyond the maximum authorized by the jury's verdict would have been considered an element of an aggravated crime -- and thus the domain of the jury -- by those who framed the Bill of Rights, but the same could not be said of a fact increasing the mandatory minimum (but not extending the sentence beyond the statutory maximum), for the jury's verdict had authorized the judge to impose the minimum with or without the finding.

(ii) Question: did Apprendi overrule McMillan?  
(a) Question about the difference between sentencing factors and elements of the crime when the fact does not increase the maximum penalty
(iii) Holding: Allowing a judge to consider a fact which increases a mandatory minimum penalty but does not exceed the statutory maximum under a standard less than beyond a reasonable doubt does not violate the Constitution.
e) Aggravating factors that take a sentence outside the guidelines range
(1) Blakeley v. Washington (2004)
(a) Petitioner was sentenced to more than three years above the 53-month statutory maximum of the standard range because he had acted with "deliberate cruelty." The facts supporting that finding were neither admitted by petitioner nor found by a jury. The judge in the case could not have imposed the exceptional 90-month sentence solely on the basis of the facts admitted in the guilty plea. Those facts alone were insufficient because a reason offered to justify an exceptional sentence could be considered only if it took into account factors other than those which were used in computing the standard range sentence for the offense, which in this case included the elements of second-degree kidnapping and the use of a firearm. Had the judge imposed the 90-month sentence solely on the basis of the plea, he would have been reversed. The jury's verdict alone did not authorize the sentence. The judge acquired that authority only upon finding some additional fact. Because the State's sentencing procedure did not comply with the Sixth Amendment, petitioner's sentence was invalid. 

(b) Question: did the judge’s addition of prison time as an “exceptional” sentence violate Sixth Amendment rights?
(c) Holding: in exceeding the maximum imposed by the jury the judge violated the constitutional right to trial by jury, even though it did not exceed the maximum created by the legislature.
f) Apprendi and the death penalty
(1) Ring v. Arizona (2002): the AZ capital sentencing statute was constitutionally infirm after Apprendi because it allowed the judge to determine factors which would warrant the death penalty
D. Proof of alternative means of committing a single crime
1. Is it constitutionally acceptable to define a “crime” so broadly as to permit jurors to reach one verdict based on any combination of alternative findings of fact?
a) Schad v. Arizona (1991): acceptable so long as both means “reasonably reflect notions of equivalent blameworthiness or culpability”
(1) Cannot combine crimes that are different
2. Distinction between means and elements
a) Under Schad, the means by which a ∆ commits a crime need not be proven beyond a reasonable doubt, if there are alternative means to commit the crime
b) Under Winship, the elements of the crime must be proven beyond a reasonable doubt
c) Richardson v. United States (1999) the underlying illegal activity constituted an element of the crime, not the means; the jury in order to convict the ∆ would have to agree unanimously that the ∆ committed at least three underlying drug transactions – and they would have to agree on the specific transactions in order for them to count towards the “series”
Right to jury trial

· Attaches any time the ∆ is tried for a crime where the maximum authorized sentence exceeds six months

· Up to or including six months, no constitutional right to jury trial

· For criminal contempt, if the sum of the sentences exceeds six months, there is a constitutional right to jury trial

· The number and unanimity of jurors

· Minimum number = 6 and if you use 6 they must be unanimous, but there is no constitutional right to a unanimous 12 person verdict

· The cross-sectional requirement: you have a right to have the jury pool reflect a fair cross section of the community

· The use of peremptory challenges for racial or gender based reasons

· It is unconstitutional for the prosecutor or the defense to use a peremptory challenge to exclude from the jury prospective jurors on account of their race or gender

IX. Trial by jury
A. The fundamental right
1. Art III, Section 2, clause 3: “the trial of all Crimes, except in cases of impeachment, shall be by Jury; and such Trial shall be held in the State where the said Crimes shall have been committed; but when not committed within any State, the Trial shall be at such Place or Places as the Congress may by Law have directed”
2. The Sixth: “in all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law”
3. Duncan v. Louisiana (1968)
a) Defendant was charged with simple battery, a misdemeanor punishable by a maximum of two years imprisonment and a $ 300 fine. Defendant sought trial by jury, but because the Louisiana Constitution grants jury trials only in cases in which capital punishment or imprisonment at hard labor may be imposed, the trial court denied the request. Defendant was convicted and sentenced to serve 60 days in the parish prison and pay a fine of $ 150. After the state supreme court denied his petition for a writ of certiorari, defendant sought review in the federal court. The Court held that a crime punishable by two years in prison was a serious crime and not a petty offense. Consequently, defendant was entitled to a jury trial and the trial court erred in denying it. In so ruling, the Court opined that the right to trial by jury guaranteed defendants in criminal cases in federal courts by the U.S. Const. art. III and by the Sixth Amendment was also guaranteed by the Fourteenth Amendment to defendants tried in state courts.

b) Question: is trial by jury constitutionally required in cases other than capital punishment cases?
c) Holding: “We hold that the Fourteenth Amendment guarantees a right if jury trail in all criminal cases which – were they to be tried in a federal court – would come with the Sixth Amendment’s guarantee”
4. Joinder of multiple petty offenses: Lewis v. United States (1996): consecutive sentences of multiple petty crimes do not require trial by jury 
5. Penalties other than incarceration
a) Blanton v. City of North Las Vegas (1989): rejected the jury trial claim of a ∆ charged under Nevada law with DUI, max. jail time of six months but other potential sentences ($$ and community service)
(1) The primary emphasis in assessing the right to jury trial is on the maximum authorized possible period of incarceration.  Although he recognized that a legislature’s view of the seriousness of the offense might also be reflected in other penalties, incarceration is intrinsically different from other penalties and is the most powerful indication of whether an offense is “serious”
b) United States v. Nachtigal (1993): “a ∆ can overcome [the presumption of less than six months = petty crime] and become entitled to a jury trial, only by showing that the additional penalties, viewed together with the maximum prison term, are so severe that the legislature clearly determined that the offense is a serious one”
B. What the jury decides
1. United States v. Gaudin (1995): due process and right to a jury trial violated when the judge rather than the jury decided whether statements were “material” or not, since this was an element of the crime
2. Apprendi v. New Jersey (2000): “it is unconstitutional for the legislature to remove from the jury the assessment of facts that increase the prescribed range of penalties to which a criminal ∆ is exposed”
3. Harris v. United States (2002): Apprendi does not prevent the judge from finding a fact that forms the basis of a mandatory minimum sentence, so long as the sentence imposed does not exceed the statutory maximum punishment for the crime of which the jury found the ∆ guilty
C. Requisite features of the jury
1. Size
a) Williams v. Florida (1970)
(1) Prior to his trial for robbery in the state of Florida, petitioner filed a motion, which was subsequently denied, for a protective order in which he sought to be excused from the requirements of Fla. R. Crim. P. 1.200. Pursuant to that rule, a defendant was required, on the written demand of the prosecutor, to give notice in advance of trial of his intention to claim an alibi and to furnish information as to the place where he would claim to have been and with the names and addresses of the alibi witnesses he intended to use. Petitioner claimed the rule required him to be a witness against himself in violation of his U.S. Const. amend. V and XIV rights. Petitioner also argued that the denial of his motion to impanel a 12-man jury instead of the six-man jury provided by Florida law in such cases, was a violation of his U.S. Const. amend. V and VI rights. On appeal, the Supreme Court concluded that the privilege against self-incrimination had not been violated by the requirement of Fla. R. Crim. P. 1.200 because such information had not been compelled. The Court also held that a 12-man panel was not a necessary ingredient of trial by jury, but had merely been a historical accident.
(2) Question: “whether the constitutional guarantees of a trial by “jury” necessarily requires trial by exactly 12 persons, rather than some lesser number – in this case six
(3) Holding: “We hold that the 12-man panel is not a necessary ingredient of “trial by jury,” and that respondent’s refusal to impanel more than the six members provided for by Florida law did not violate petitioner’s Sixth Amendment rights as applied to the States by the Fourteenth”
(4) The relevant inquiry is the proper functioning of the jury as a barrier between the citizen and the government
b) Ballew v. Georgia (1978)
(1) The United States Supreme Court reversed a decision rejecting, inter alia, a contention by petitioner that the use of a five-member jury deprived him of his U.S. Const. amend. VI and XIV right to a trial by jury. The Court, applying the principles enunciated in a previous holding and scholarly writings, found that significant questions were raised about the wisdom and constitutionality of a reduction in jury size below six jurors. In particular, recent empirical data suggested that progressively smaller juries were less likely to foster effective group deliberation. The data also raised doubts about the accuracy of the results achieved by smaller panels. The data suggested that the verdicts of jury deliberation in criminal cases would vary as juries became smaller and that the variance amounted to an imbalance to the detriment of the defense. Representation of minority groups in the community was adversely affected by smaller juries. Because the Court found no significant advantage to the State in reducing the number of jurors from six to five, trial on criminal charges before a five-member jury was deemed to have deprived petitioner of his constitutional right to trial by jury.

(2) Question: “whether a further reduction in jury size of the state criminal trial jury does make the grade too dangerous and inhibits the functioning of the jury as an institution to a significant degree, and, if so, whether any state interest counterbalances and justifies the disruption so as to preserve its constitutionality
(3) Holding: A reduction in size below six members would impair the functioning of the jury so as to violate the constitutional right
2. Unanimity
a) Apodaca v. Oregon (1972) ** one of the worst cases ever **
(1) Petitioners were convicted in a state court of assault with a deadly weapon, burglary in a dwelling, and grand larceny upon less than unanimous jury verdicts. They were convicted by jury votes of 11 to 1 and 10 to 2, and the convictions were affirmed in their state court appeals. Petitioners filed a petition for a writ of certiorari with the United States Supreme Court in which they sought review of their convictions on the grounds that the less than unanimous verdicts violated their right to a trial by jury under U.S Const. amend. VI. The Supreme Court affirmed petitioners' convictions and held that U.S. Const. amend VI did not require a conviction by a unanimous verdict.

(2) Question: does the right to jury trial mean that it must be a unanimous jury?
(3) Holding: There is no constitutional requirement for unanimity.
(4) Reasoning
(a) Jury can still serve as a safeguard and an interposition
(b) Beyond a reasonable doubt can be found by a slightly less than unanimous jury
(c) Will still reflect a cross section of the community
(5) Dissent: Douglas
(a) Minority opinions will be more easily overridden 
(b) Once a majority is reached, deliberations will cease
(c) Will erode at beyond a reasonable doubt
b) Waiver
(1) United States v. Ullah (9th cir. 1992): “the right to a unanimous verdict is so important that it is one of the few rights of a criminal ∆ that cannot, under any circumstances, be waived”; federal jury verdicts must be unanimous

(2) Sanchez v. United States (11th, 1986) permitting waiver of unanimity, but only in situations where the jury has been deliberating and is unable to come to an agreement
3. The interplay between size and unanimity
a) Burch v. Louisiana (1979): “conviction by a nonunanimous six-person jury in a state criminal trial for a nonpetty offense deprives an accused of his constitutional right to trial by jury”
D. Jury selection and composition
1. The jury pool
a) Glasser v. United States (1942): must be “truly representative of the community”
b) Selection of the jury panel must be unbiased; it must generate a panel representing a cross-section of the community.  Selection of jurors cannot violate principles of equal protection.  And finally, each individual juror must be impartial, unbiased, and free from outside influences
2. The fair cross-section requirement and the Equal Protection Clause
a) Two separate rights
(1) The Equal Protection Clause prohibits the selection of jurors on the basis of race, sex, or any other suspect classification
(a) Goal = prevent government discrimination
(2) The Sixth Amendment independently requires that the jury be chosen from a fair cross-section of the community
(a) Goal = to assure that the ∆ gets the benefit of an impartial jury
b) Early cases establishing the rights
(1) Strauder v. West Virginia (1879): Court struck down a statute that prevented African-Americans from grand and petit jury service as a violation of the 14th
(2) Thiel v. Southern Pacific Co. (1946): deliberate and intentional exclusion of daily wage earners from a federal court jury panel violated the fair cross-section requirement – no violation of equal protection could be found
(3) Ballard v. United States (1946): women constitute a cognizable class that could not be excluded intentionally and systematically from federal jury service in a state in which women were eligible for jury service
(4) Hernandez v. Texas (1954): Court relied upon fair cross-section requirement to strike down a selection process that discriminated on a non-racial basis
c) Fair cross-section requirement does not apply to petit jury
(1) The ∆ is restricted to challenging the selection procedure as systematically excluding a cognizable group; applicable to the jury pool, but not the ultimate petit jury that hears the ∆’s case
d) Standing to object to a fair cross-section violation
(1) Taylor v. Louisiana (1975)
(a) Defendant contended that his Sixth and Fourteenth Amendment rights were violated in his criminal trial. The Court found that under La. Const. art. VII, § 41 and La. Code Crim. Proc. Ann. art. 402, women were excluded from jury service unless they filed a written declaration of their desire to be subject to such service. The Court further found that no women were on the venire from which defendant's jury was selected and that women comprised about 53 percent of the population in the judicial district. The Court reversed the judgment and remanded the case. Because the Sixth Amendment entitled defendant to a jury drawn from a fair cross-section of the community and because this fair cross-section requirement was violated by the systematic exclusion of women from jury service, the Court concluded that defendant's constitutional right to an impartial jury had been violated.

(b) Question: “whether the presence of a fair cross-section of the community on venires, panels, or lists from which petit juries are drawn is essential to the fulfillment of the Sixth Amendment guarantee of an impartial jury trial”
(i) “Whether a jury-selection system which operates to exclude from jury service an identifiable class of citizens constituting 53% of eligible jurors in the community comports with the 6th and 14th Amendments
(c) Holding: Any restriction of the jury pool which systematically eliminates a sufficiently numerous and distinct group violates the 6th and 14th.
(2) Standards for prima facie violation
(a) Duren v. Missouri (1979): in order to establish a prima facie violation, ∆ must show:
(i) “The group excluded from the jury array is a distinctive group within the community;
(ii) The representation of the group in the venire from which jurors are selected is not fair and reasonable in relation to the number of such persons in the community; and
(iii) This underrepresentation is the result of a systematic exclusion of the group in the jury selection process”
(iv) Then the burden shifts to the state to show that the inclusion of the underrepresented group would be “incompatible with a significant state interest” 
(3) Distinctive groups for fair-cross section purposes
(a) United States v. Fletcher (1992): test for whether a group is “distinctive”
(i) Defined and limited by some factor
(ii) Common thread or basic similarity in attitude, ideas, or experience runs through the group
(iii) A community of interests among members of the group such that the group’s interest cannot be adequately represented if the group is excluded from the jury selection process
3. Voir Dire and court control
a) Questions concerning prejudice: Ham v. South Carolina (1973): “the essential fairness required by Due Process…requires that under the facts shown by this record the petitioner be permitted to have the jurors interrogated on the issue of racial bias”
b) Ristaino v. Ross (1976)
(1) Petitioner, a black man, was convicted of armed robbery, assault and battery by means of a dangerous weapon, and assault and battery with intent to murder. The victim was a white man employed as a uniformed security guard for a university. At his trial, petitioner sought to question potential jurors about racial prejudice. The trial judge refused to ask the submitted voir dire question. Petitioner's conviction was upheld on direct appeal. The federal district court granted his habeas petition, applying a recent decision by the Court, and the circuit court affirmed. The Court held that the lower courts applied its recent holding too broadly. That case was distinguishable because it involved a defense that a defendant had been framed because he was a civil rights activist. In this case, the Court pointed out that race was not intertwined with the facts of the case despite the different races of petitioner and the victim. The Court advised that although there was no constitutional requirement under the facts of this case to have inquired into the racial prejudices of the potential jurors, the better practice would have been to ask the question requested by petitioner.

(2) Question: is the ∆ entitled to voir dire questions about race?
(3) Holding: Not always
(4) Reasoning
(a) Must leave voir dire to the discretion of the trial judge
(b) There are some exceptions (Ham), but this is not universally applicable
(i) “Racial issues were therefore inextricably bound up with the conduct of the trial”
(c) “The mere fact that the victim of the crimes alleged was a white man and the ∆s were Negroes was less likely to distort the trial than were the special factors in Ham”
(d) The circumstances in this case did not lead to a “significant likelihood that racial prejudice might infect Ross’s trial”
c) Limits on mandatory inquiry into race
(1) Rosales-Lopez v. United States (1981): “it is usually best to allow the ∆ to have the inquiry into racial or ethnic prejudice pursued,” but it is not required in every case – it may indicate that justice turns on race
d) Capital defendants and interracial crime
(1) Turner v. Murray (1986): death sentence invalid where a trial judge refused an African-American ∆’s request to question prospective jurors on racial prejudice in a prosecution charging him with murdering a white man
(a) “A capital ∆ accused of an interracial crime is entitled to have prospective jurors informed on the race of the victim and questioned on the issue of racial bias”
e) Voir dire and the need to screen for prejudicial pretrial publicity: Mu’Min v. Virginia (1991): a state trial judge is not obliged to question prospective jurors individually about the contents of pre-trial publicity to which they may have been exposed; want the jury to be impartial
f) Voir dire and juror’s feelings about the death penalty: Morgan v. Illinois (1992): general “fairness” and “follow the law” questions were not sufficient to satisfy Morgan’s right to inquire about a prospective juror’s bias in favor of the death penalty
g) Voir dire and the federal supervisory power
(1) Generally, voir dire of individuals required in three situations
(a) Where a case has racial overtones
(b) Where the case involves matters concerning which the local community is known to harbor strong feelings, that may stop short of a need for a change of venue but may nonetheless affect the trial
(c) Where testimony from law enforcement agents is important in the case and is likely to be overvalued
4. Challenges for cause
a) Jurors who cannot be excused for cause
(1) Willingness and ability to follow instructions as to the death penalty
(a) Witherspoon v. Illinois (1968): prosecutor removed 47 veniremen who identified themselves as “conscientious objectors”
(i) SC reversed, finding that “in its quest for a jury capable of imposing the death penalty, the State produced a jury uncommonly willing to condemn a man to die”
(ii) “We hold that a sentence of death cannot be carried out if the jury that imposed or recommended it was chosen by excluding veniremen for cause simply because they voiced general objections to the death penalty”
(b) Adams v. Texas (1980): a juror cannot be excluded for his views on the death penalty unless those views would impair his performance as a juror
(2) Death-qualified juries and guilty verdicts
(a) Lockhart v. McCree (1986): Witherspoon does not stand for the proposition that a “death-qualified” jury is more likely to convict
(i) The Constitution does not prohibit removing jurors whose opposition to the death penalty will impair their duties
(ii) A jury is not biased simply because it is death qualified
(3) Limitation on Witherspoon
(a) Wainwright v. Witt (1985): Witherspoon does not require that a juror state that they would automatically vote against death penalty, merely an indication that their views would interfere with their fulfillment of juror duties
(4) Effect of a Witherspoon violation
(a) Gray v. Mississippi (1987): established a per se rule requiring reversal of a death penalty verdict resulting from a Witherspoon violating juror
(i) Not harmless error!
(5) Failure to excuse for cause, corrected by a peremptory challenge
(a) Ross v. Oklahoma (1988): juror was removed anyhow, and peremptory challenges are not a constitutional guarantee,  .'. not entitled to all of them
(6) Life-qualified juries
Under Witherspoon and its progeny, the State is not permitted to exclude jurors for cause merely because they are reluctant to impose the death penalty, but the State is permitted to exclude jurors who would not impose death under any circumstances.  If the juror is not excused for cause and the ∆ uses a peremptory, there is no harm.
(a) Morgan v. Illinois (1992): while the prosecutor has a right to seek a “death-qualified” jury, the defense has a right to seek a “life-qualified” jury
(i) ∆ had a due process right to exclude a juror who would not consider mitigating circumstances 
b) Jurors who must be excused for cause
(1) Bias
(2) Taint from trial publicity
(3) Preconceived notions inconsistent with a presumption of innocence
(4) Inability or refusal to follow instructions from the court (including death penalty)
(5) Up to the trial judge’s discretion
5. The use of the peremptory challenge
a) The purpose and function of the peremptory challenge
(1) Number of peremptories

(2) Using a peremptory to strike a juror who should have been struck for cause: United States v. Martinez-Salazar (2000): does not violate the Constitution
b) Constitutional limits on peremptory challenges
(1) Swain v. Alabama (1965): Court held that the ∆ would have to show a prosecutorial pattern in previous cases of using peremptories to remove [African-Americans] ( Overruled
(2) Batson v. Kentucky (1986)
(a) At trial, the prosecutor used his peremptory challenges to strike all four minority persons on the venire, and a jury composed only of Caucasians was selected. On petitioner's objection, the trial judge observed that the parties were entitled to use peremptory challenges to strike anyone for any reason. On appeal to the state supreme court, petitioner contended the facts established that the prosecution had engaged in a systematic pattern of discriminatory challenges, thus establishing an equal protection violation. The state supreme court affirmed the conviction. The Court reversed and remanded the case to the trial court, holding that if the trial court decided that the facts established prima facie, purposeful discrimination and that the prosecution did not proffer a neutral explanation for its actions, petitioner's conviction had be reversed. The Court overruled Swain v. Alabama, 380 U.S. 202 (1965), to the extent that it required petitioner to establish a systematic pattern of discrimination in jury selection.

(b) Question: is the burden placed on the ∆ after Swain too high?
(c) Holding: the ∆ may show a violation of Equal Protection through making a prima facie case of discrimination “solely on the evidence concerning the prosecutor’s exercise of peremptory challenges at the ∆’s trial”
(d) Three steps: show prima facie case ( challenged party must give a neutral reason ( objecting party must prove that the reason is pretextual
(3) Standing to assert a Batson violation
(a) Powers v. Ohio (1991): asserted that the equal protection rights of the jurors excluded on racial grounds were violated
(i) Three requirements for third party standing
(a) The litigant must have suffered an “injury in fact”
(b) The litigant must have a “close relation to the third party”
(c) There must exist some hindrance to the third party’s ability to protect his or her own interests
(ii) All three satisfied in this case
(iii) Scalia dissent: “I am unmoved, however, and I think most Americans would be, by this white ∆’s complaint that he was sought to be tried by an all-white jury”
(4) Peremptory strikes in civil cases
(a) Can a private actor’s challenge = state action?
(i) Edmonson v. Leesville Concrete Co. (1991): a private litigant in a civil case may not use peremptory challenges on account of race
(a) The court’s acceptance of the challenge makes it a state action
(b) Dissent: “not everything that happens in a courtroom is state action”
(5) Peremptory challenges by criminal defense counsel
(a) Georgia v. McCollum (1992): still prohibited, same harms + undermining public confidence in the judicial system
(i) Thomas concurrence: generally dissatisfied with the Court’s attempts to regulate peremptory challenges
(6) Making your own Batson violation
(a) United States v. Boyd (1996): forfeited any right to object
(7) Applying Batson beyond racial exclusions
(a) J.E.B. v. Alabama (1994): extended Batson to include gender
(i) O’Connor concurrence: still limit only to government action, the Court has taken a step closer to eliminating the peremptory challenge
(ii) Scalia dissent: imperils the practice
(8) Prima facie case of discrimination: no single factor is dispositive, but usually a finding that all members of a specific group struck will = prima facie showing
(9) Neutral explanations: prima facie showing simply shifts the burden to show a neutral reason
(a) Purkett v. Elem (1995): unkempt hair, beard, and moustache was a valid explanation
(10) Neutral explanations and bi-lingual jurors
(a) Hernandez v. New York (1991): while disparate impact is relevant in determining whether the prosecutor acted with discriminatory intent, “it will not be conclusive in the preliminary race-neutrality step of the Batson inquiry”
(i) Unless discriminatory intent is inherent in the prosecutor’s explanation, the reason offered will be deemed race neutral
E. Preserving the integrity of jury deliberations
1. Protecting against jury misconduct and outside influence
a) Evidentiary limitations on proof of jury misconduct: Tanner v. United States (1987): O’Connor relied on evidence rule 606(b), which generally prohibits an inquiry into the course of the jury’s deliberations, must be “outside influence” which disturbs deliberations
F. The trial judge and the right to jury trial
1. The role of the judge generally
a) Do have an impact by making decisions about evidence and procedure
2. Peremptory and other challenges
a) Some jurisdictions allow either the prosecution or the defense may challenge one judge peremptorily
b) All allow challenging for cause
c) Biased judge
(1) Bracy v. Gramley (1997)
(a) The prisoner claimed that he was denied a fair trial because his case was sandwiched in between two cases in which the trial judge had accepted bribes, and the judge was not fair to him in order to allay any suspicion that he was taking bribes. He sought discovery to prove his claim. The court of appeals conceded the appearance of impropriety in the prisoner's case but reasoned that this appearance did not require a new trial because it provided only a weak basis for supposing that the original trial was unreliable. It held that the prisoner had not shown "good cause" for discovery to prove his claim. The Court reversed the judgment. The Court held that the prisoner made a sufficient factual showing to establish "good cause" for discovery of his claim of actual judicial bias in his case. The trial judge was shown to be thoroughly steeped in corruption through his public trial and conviction. The prisoner presented specific allegations that his trial attorney, a former associate of the judge's in a law practice that was familiar with corruption, could have agreed to take this capital case to trial quickly so that the conviction would deflect any suspicion from the rigged cases.

(b) Question: considered a claim of judicial bias due to corruption of the judge, was there a good cause showing to warrant a new trial?
(c) Holding: petitioner has shown good cause
(d) Reasoning
(i) “Due Process requires a ‘fair trial in a fair tribunal’ before a judge with no actual bias against the ∆ or interest in the outcome of his particular case”
(ii) Court determines that the facts of the case show a clear violation of this right and that the petitioner has met his burden
3. Limitations on judicial powers
“The right of the people to be secure in their persons, houses, papers and effects, against unreasonable searches and seizures shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”





Miranda


a. Custody


Interrogation








Due Process:


Police coercion     


Involuntary under totality-of-the-circumstances analysis





ALL APPROACHES AVAILABLE





Sixth Amendment


a. Judicial proceedings have commenced


b. Deliberate elicitation








Level of intrusion

















� Fact-specific legal standards





� The Court has found that the presumption of unreasonableness without a warrant can be overcome in a variety of circumstances.


� § 3144.  Release or detention of a material witness 


If it appears from an affidavit filed by a party that the testimony of a person is material in a criminal proceeding, and if it is shown that it may become impracticable to secure the presence of the person by subpoena, a judicial officer may order the arrest of the person and treat the person in accordance with the provisions of section 3142 of this title. No material witness may be detained because of inability to comply with any condition of release if the testimony of such witness can adequately be secured by deposition, and if further detention is not necessary to prevent a failure of justice. Release of a material witness may be delayed for a reasonable period of time until the deposition of the witness can be taken pursuant to the Federal Rules of Criminal Procedure.


� Evidence that might “go away” or disappear with the passage of time


� Officer can search containers within context of a lawful search of a car.  They are allowed to search every part of the car (if there is probable cause to search the car).  The rationale is that if the cops had gotten a search warrant, they could search every part of the car where an object might be hidden.  Leaves cops with perverse incentives to apply for a warrant to search “in the car.”


� Transactional = no prosecution for truthful answers (could be prosecuted for perjury, though)


Use/derivative use = will not be prosecuted for the testimony, but if the gov’t has independent evidence, you may still be prosecuted for the crime


� a) In any criminal prosecution brought by the United States or by the District of Columbia, a confession, as defined in subsection (e) hereof, shall be admissible in evidence if it is voluntarily given. Before such confession is received in evidence, the trial judge shall, out of the presence of the jury, determine any issue as to voluntariness. If the trial judge determines that the confession was voluntarily made it shall be admitted in evidence and the trial judge shall permit the jury to hear relevant evidence on the issue of voluntariness and shall instruct the jury to give such weight to the confession as the jury feels it deserves under all the circumstances.


 (b) The trial judge in determining the issue of voluntariness shall take into consideration all the circumstances surrounding the giving of the confession, including (1) the time elapsing between arrest and arraignment of the defendant making the confession, if it was made after arrest and before arraignment, (2) whether such defendant knew the nature of the offense with which he was charged or of which he was suspected at the time of making the confession, (3) whether or not such defendant was advised or knew that he was not required to make any statement and that any such statement could be used against him, (4) whether or not such defendant had been advised prior to questioning of his right to the assistance of counsel; and (5) whether or not such defendant was without the assistance of counsel when questioned and when giving such confession.  The presence or absence of any of the above-mentioned factors to be taken into consideration by the judge need not be conclusive on the issue of voluntariness of the confession.


 (c) In any criminal prosecution by the United States or by the District of Columbia, a confession made or given by a person who is a defendant therein, while such person was under arrest or other detention in the custody of any law-enforcement officer or law-enforcement agency, shall not be inadmissible solely because of delay in bringing such person before a magistrate [magistrate judge] or other officer empowered to commit persons charged with offenses against the laws of the United States or of the District of Columbia if such confession is found by the trial judge to have been made voluntarily and if the weight to be given the confession is left to the jury and if such confession was made or given by such person within six hours immediately following his arrest or other detention: Provided, That the time limitation contained in this subsection shall not apply in any case in which the delay in bringing such person before such magistrate or other officer beyond such six-hour period is found by the trial judge to be reasonable considering the means of transportation and the distance to be traveled to the nearest available such magistrate or other officer.


 (d) Nothing contained in this section shall bar the admission in evidence of any confession made or given voluntarily by any person to any other person without interrogation by anyone, or at any time at which the person who made or gave such confession was not under arrest or other detention.


 (e) As used in this section, the term "confession" means any confession of guilt of any criminal offense or any self-incriminating statement made or given orally or in writing.


� “By incriminating response, we refer to any response – whether inculpatory or exculpatory – that the prosecution may seek to introduce at trial”


� Rule 6.  The Grand Jury 


(a) Summoning a Grand Jury.


   (1) In General. When the public interest so requires, the court must order that one or more grand juries be summoned. A grand jury must have 16 to 23 members, and the court must order that enough legally qualified persons be summoned to meet this requirement.


   (2) Alternate Jurors. When a grand jury is selected, the court may also select alternate jurors. Alternate jurors must have the same qualifications and be selected in the same manner as any other juror. Alternate jurors replace jurors in the same sequence in which the alternates were selected. An alternate juror who replaces a juror is subject to the same challenges, takes the same oath, and has the same authority as the other jurors.


 (b) Objection to the Grand Jury or to a Grand Juror.


   (1) Challenges. Either the government or a defendant may challenge the grand jury on the ground that it was not lawfully drawn, summoned, or selected, and may challenge an individual juror on the ground that the juror is not legally qualified.


   (2) Motion to Dismiss an Indictment. A party may move to dismiss the indictment based on an objection to the grand jury or on an individual juror's lack of legal qualification, unless the court has previously ruled on the same objection under Rule 6(b)(1). The motion to dismiss is governed by 28 U.S.C. § 1867(e). The court must not dismiss the indictment on the ground that a grand juror was not legally qualified if the record shows that at least 12 qualified jurors concurred in the indictment.


 (c) Foreperson and Deputy Foreperson. The court will appoint one juror as the foreperson and another as the deputy foreperson. In the foreperson's absence, the deputy foreperson will act as the foreperson. The foreperson may administer oaths and affirmations and will sign all indictments. The foreperson--or another juror designated by the foreperson--will record the number of jurors concurring in every indictment and will file the record with the clerk, but the record may not be made public unless the court so orders.


 (d) Who May Be Present.


   (1) While the Grand Jury Is in Session. The following persons may be present while the grand jury is in session: attorneys for the government, the witness being questioned, interpreters when needed, and a court reporter or an operator of a recording device.


   (2) During Deliberations and Voting. No person other than the jurors, and any interpreter needed to assist a hearing-impaired or speech-impaired juror, may be present while the grand jury is deliberating or voting.


 (e) Recording and Disclosing the Proceedings.


   (1) Recording the Proceedings. Except while the grand jury is deliberating or voting, all proceedings must be recorded by a court reporter or by a suitable recording device. But the validity of a prosecution is not affected by the unintentional failure to make a recording. Unless the court orders otherwise, an attorney for the government will retain control of the recording, the reporter's notes, and any transcript prepared from those notes. **not mandated by all states **


   (2) Secrecy.


      (A) No obligation of secrecy may be imposed on any person except in accordance with Rule 6(e)(2)(B).


      (B) Unless these rules provide otherwise, the following persons must not disclose a matter occurring before the grand jury:


         (i) a grand juror;


         (ii) an interpreter;


         (iii) a court reporter;


         (iv) an operator of a recording device;


         (v) a person who transcribes recorded testimony;


         (vi) an attorney for the government; or


         (vii) a person to whom disclosure is made under Rule 6(e)(3)(A)(ii) or (iii);


   (3) Exceptions.


      (A) Disclosure of a grand-jury matter--other than the grand jury's deliberations or any grand juror's vote--may be made to:


         (i) an attorney for the government for use in performing that attorney's duty;


         (ii) any government personnel--including those of a state or state subdivision or of an Indian tribe--that an attorney for the government considers necessary to assist in performing that attorney's duty to enforce federal criminal law; or


         (iii) a person authorized by 18 U.S.C. § 3322.


      (B) A person to whom information is disclosed under Rule 6(e)(3)(A)(ii) may use that information only to assist an attorney for the government in performing that attorney's duty to enforce federal criminal law. An attorney for the government must promptly provide the court that impaneled the grand jury with the names of all persons to whom a disclosure has been made, and must certify that the attorney has advised those persons of their obligation of secrecy under this rule.


      (C) An attorney for the government may disclose any grand-jury matter to another federal grand jury.


      (D) An attorney for the government may disclose any grand-jury matter involving foreign intelligence, counterintelligence (as defined in 50 U.S.C. § 401a), or foreign intelligence information (as defined in Rule 6(e)(3)(D)(iii)) to any federal law enforcement, intelligence, protective, immigration, national defense, or national security official to assist the official receiving the information in the performance of that official's duties.


         (i) Any federal official who receives information under Rule 6(e)(3)(D) may use the information only as necessary in the conduct of that person's official duties subject to any limitations on the unauthorized disclosure of such information.


         (ii) Within a reasonable time after disclosure is made under Rule 6(e)(3)(D), an attorney for the government must file, under seal, a notice with the court in the district where the grand jury convened stating that such information was disclosed and the departments, agencies, or entities to which the disclosure was made.


         (iii) As used in Rule 6(e)(3)(D), the term "foreign intelligence information" means:


            (a) information, whether or not it concerns a United States person, that relates to the ability of the United States to protect against--


               .  actual or potential attack or other grave hostile acts of a foreign power or its agent;


               .  sabotage or international terrorism by a foreign power or its agent; or


               .  clandestine intelligence activities by an intelligence service or network of a foreign power or by its agent; or


            (b) information, whether or not it concerns a United States person, with respect to a foreign power or foreign territory that relates to--


               .  the national defense or the security of the United States; or


               .  the conduct of the foreign affairs of the United States. ( ** Rule 6(D) in its entirety was added by the USA PATRIOT Act, § 203(a), to remove bars to sharing information concerning terrorism


      (E) The court may authorize disclosure--at a time, in a manner, and subject to any other conditions that it directs--of a grand-jury matter:


         (i) preliminarily to or in connection with a judicial proceeding;


         (ii) at the request of a defendant who shows that a ground may exist to dismiss the indictment because of a matter that occurred before the grand jury;


         (iii) at the request of the government if it shows that the matter may disclose a violation of state or Indian tribal criminal law, as long as the disclosure is to an appropriate state, state subdivision, or Indian tribal official for the purpose of enforcing that law; or


         (iv) at the request of the government if it shows that the matter may disclose a violation of military criminal law under the Uniform Code of Military Justice, as long as the disclosure is to an appropriate military official for the purpose of enforcing that law.


      (F) A petition to disclose a grand-jury matter under Rule 6(e)(3)(E)(i) must be filed in the district where the grand jury convened. Unless the hearing is ex parte--as it may be when the government is the petitioner--the petitioner must serve the petition on, and the court must afford a reasonable opportunity to appear and be heard to:


         (i) an attorney for the government;


         (ii) the parties to the judicial proceeding; and


         (iii) any other person whom the court may designate.


      (G) If the petition to disclose arises out of a judicial proceeding in another district, the petitioned court must transfer the petition to the other court unless the petitioned court can reasonably determine whether disclosure is proper. If the petitioned court decides to transfer, it must send to the transferee court the material sought to be disclosed, if feasible, and a written evaluation of the need for continued grand jury secrecy. The transferee court must afford those persons identified in Rule 6(e)(3)(F) a reasonable opportunity to appear and be heard.


   (4) Sealed Indictment. The magistrate judge to whom an indictment is returned may direct that the indictment be kept secret until the defendant is in custody or has been released pending trial. The clerk must then seal the indictment, and no person may disclose the indictment's existence except as necessary to issue or execute a warrant or summons.


   (5) Closed Hearing. Subject to any right to an open hearing in a contempt proceeding, the court must close any hearing to the extent necessary to prevent disclosure of a matter occurring before a grand jury.


   (6) Sealed Records. Records, orders, and subpoenas relating to grand-jury proceedings must be kept under seal to the extent and as long as necessary to prevent the unauthorized disclosure of a matter occurring before a grand jury.


   (7) Contempt. A knowing violation of Rule 6 may be punished as a contempt of court.


 (f) Indictment and Return. A grand jury may indict only if at least 12 jurors concur. The grand jury--or its foreperson or deputy foreperson--must return the indictment to a magistrate judge in open court. If a complaint or information is pending against the defendant and 12 jurors do not concur in the indictment, the foreperson must promptly and in writing report the lack of concurrence to the magistrate judge.


 (g) Discharging the Grand Jury. A grand jury must serve until the court discharges it, but it may serve more than 18 months only if the court, having determined that an extension is in the public interest, extends the grand jury's service. An extension may be granted for no more than 6 months, except as otherwise provided by statute.


 (h) Excusing a Juror. At any time, for good cause, the court may excuse a juror either temporarily or permanently, and if permanently, the court may impanel an alternate juror in place of the excused juror.


 (i) "Indian Tribe" Defined. "Indian tribe" means an Indian tribe recognized by the Secretary of the Interior on a list published in the Federal Register under 25 U.S.C. § 479a-1.


� Rule 44.  Right to and Appointment of Counsel


(a) Right to Appointed Counsel. A defendant who is unable to obtain counsel is entitled to have counsel appointed to represent the defendant at every stage of the proceeding from initial appearance through appeal, unless the defendant waives this right.


(b) Appointment Procedure. Federal law and local court rules govern the procedure for implementing the right to counsel.


(c) Inquiry Into Joint Representation.


   (1) Joint Representation. Joint representation occurs when:


      (A) two or more defendants have been charged jointly under Rule 8(b) or have been joined for trial under Rule 13; and


      (B) the defendants are represented by the same counsel, or counsel who are associated in law practice.


   (2) Court's Responsibilities in Cases of Joint Representation. The court must promptly inquire about the propriety of joint representation and must personally advise each defendant of the right to the effective assistance of counsel, including separate representation. Unless there is good cause to believe that no conflict of interest is likely to arise, the court must take appropriate measures to protect each defendant's right to counsel.


� Standard 11-2.1 Prosecutorial disclosure


(a) The prosecution should, within a specified and reasonable time prior to trial, disclose to the defense the following information and material and permit inspection, copying, testing, and photographing of disclosed documents or tangible objects:


(i) All written and all oral statements of the defendant or of any codefendant that are within the possession or control of the prosecution and that relate to the subject matter of the offense charged, and any documents relating to the acquisition of such statements.


(ii) The names and addresses of all persons known to the prosecution to have information concerning the offense charged, together with all written statements of any such person that are within the possession or control of the prosecution and that relate to the subject matter of the offense charged. The prosecution should also identify the persons it intends to call as witnesses at trial.


(iii) The relationship, if any, between the prosecution and any witness it intends to call at trial, including the nature and circumstances of any agreement, understanding or representation between the prosecution and the witness that constitutes an inducement for the cooperation or testimony of the witness.


(iv) Any reports or written statements of experts made in connection with the case, including results of physical or mental examinations and of scientific tests, experiments, or comparisons and of scientific tests, experiments or comparisons. With respect to each expert whom the prosecution intends to call as a witness at trial, the prosecutor should also furnish to the defense a curriculum vitae and a written description of the substance of the proposed testimony of the expert, the expert’s opinion, and the underlying basis of that opinion.


(v) Any tangible objects, including books, papers, documents, photographs, buildings, places, or any other objects, which pertain to the case or which were obtained for or belong to the defendant. The prosecution should also identify which of these tangible objects it intends to offer as evidence at trial.


(vi) Any record of prior criminal convictions, pending charges, or probationary status of the defendant or of any codefendant, and insofar as known to the prosecution, any record of convictions, pending charges, or probationary status that may be used to impeachment of any witness to be called by either party at trial.


(vii) Any material, documents, or information relating to lineups, showups, and picture or voice identifications in relation to the case.


(viii) Any material or information within the prosecutor’s possession or control which tends to negate the guilt of the defendant as to the offense charged or which would tend to reduce the punishment of the defendant.


(b) If the prosecution intends to use character, reputation, or other act of evidence, the prosecution should notify the defense of that intention and of the substance of the evidence to be used.


(c) If the defendant’s conversations or premises have been subjected to electronic surveillance (including wiretapping) in connection with the investigation or prosecution of the case, the prosecution should inform the defense of that fact.


(d) If any tangible object which the object which the prosecutor intends to offer at trial was obtained through a search and seizure, the prosecution should disclose to the defense any information, documents, or other material relating to the acquisition of such objects.





� § 3500.  Demands for production of statements and reports of witnesses 


(a) In any criminal prosecution brought by the United States, no statement or report in the possession of the United States which was made by a Government witness or prospective Government witness (other than the defendant) shall be the subject of subpena, discovery, or inspection until said witness has testified on direct examination in the trial of the case.


(b) After a witness called by the United States has testified on direct examination, the court shall, on motion of the defendant, order the United States to produce any statement (as hereinafter defined) of the witness in the possession of the United States which relates to the subject matter as to which the witness has testified. If the entire contents of any such statement relate to the subject matter of the testimony of the witness, the court shall order it to be delivered directly to the defendant for his examination and use.


(c) If the United States claims that any statement ordered to be produced under this section contains matter which does not relate to the subject matter of the testimony of the witness, the court shall order the United States to deliver such statement for the inspection of the court in camera. Upon such delivery the court shall excise the portions of such statement which do not relate to the subject matter of the testimony of the witness. With such material excised, the court shall then direct delivery of such statement to the defendant for his use. If, pursuant to such procedure, any portion of such statement is withheld from the defendant and the defendant objects to such withholding, and the trial is continued to an adjudication of the guilt of the defendant, the entire text of such statement shall be preserved by the United States and, in the event the defendant appeals, shall be made available to the appellate court for the purpose of determining the correctness of the ruling of the trial judge. Whenever any statement is delivered to a defendant pursuant to this section, the court in its discretion, upon application of said defendant, may recess proceedings in the trial for such time as it may determine to be reasonably required for the examination of such statement by said defendant and his preparation for its use in the trial.


(d) If the United States elects not to comply with an order of the court under subsection (b) or (c) hereof to deliver to the defendant any such statement, or such portion thereof as the court may direct, the court shall strike from the record the testimony of the witness, and the trial shall proceed unless the court in its discretion shall determine that the interests of justice require that a mistrial be declared.


(e) The term "statement", as used in subsections (b), (c), and (d) of this section in relation to any witness called by the United States, means--


   (1) a written statement made by said witness and signed or otherwise adopted or approved by him;


   (2) a stenographic, mechanical, electrical, or other recording, or a transcription thereof, which is a substantially verbatim recital of an oral statement made by said witness and recorded contemporaneously with the making of such oral statement; or


   (3) a statement, however taken or recorded, or a transcription thereof, if any, made by said witness to a grand jury.


� Rule 11.  Pleas 


(a) Entering a Plea.


   (1) In general. A defendant may plead not guilty, guilty, or (with the court's consent) nolo contendere.


   (2) Conditional Plea. With the consent of the court and the government, a defendant may enter a conditional plea of guilty or nolo contendere, reserving in writing the right to have an appellate court review an adverse determination of a specified pretrial motion. A defendant who prevails on appeal may then withdraw the plea.


   (3) Nolo Contendere Plea. Before accepting a plea of nolo contendere, the court must consider the parties' views and the public interest in the effective administration of justice.


   (4) Failure to Enter a Plea. If a defendant refuses to enter a plea or if a defendant organization fails to appear, the court must enter a plea of not guilty.


(b) Considering and Accepting a Guilty or Nolo Contendere Plea.


   (1) Advising and Questioning the Defendant. Before the court accepts a plea of guilty or nolo contendere, the defendant may be placed under oath, and the court must address the defendant personally in open court. During this address, the court must inform the defendant of, and determine that the defendant understands, the following:


      (A) the government's right, in a prosecution for perjury or false statement, to use against the defendant any statement that the defendant gives under oath;


      (B) the right to plead not guilty, or having already so pleaded, to persist in that plea;


      (C) the right to a jury trial;


      (D) the right to be represented by counsel--and if necessary have the court appoint counsel--at trial and at every other stage of the proceeding;


      (E) the right at trial to confront and cross-examine adverse witnesses, to be protected from compelled self-incrimination, to testify and present evidence, and to compel the attendance of witnesses;


      (F) the defendant's waiver of these trial rights if the court accepts a plea of guilty or nolo contendere;


      (G) the nature of each charge to which the defendant is pleading;


      (H) any maximum possible penalty, including imprisonment, fine, and term of supervised release;


      (I) any mandatory minimum penalty;


      (J) any applicable forfeiture;


      (K) the court's authority to order restitution;


      (L) the court's obligation to impose a special assessment;


      (M) the court's obligation to apply the Sentencing Guidelines, and the court's discretion to depart from those guidelines under some circumstances; and


      (N) the terms of any plea-agreement provision waiving the right to appeal or to collaterally attack the sentence.


   (2) Ensuring That a Plea Is Voluntary. Before accepting a plea of guilty or nolo contendere, the court must address the defendant personally in open court and determine that the plea is voluntary and did not result from force, threats, or promises (other than promises in a plea agreement).


   (3) Determining the Factual Basis for a Plea. Before entering judgment on a guilty plea, the court must determine that there is a factual basis for the plea.


(c) Plea Agreement Procedure.


   (1) In General. An attorney for the government and the defendant's attorney, or the defendant when proceeding pro se, may discuss and reach a plea agreement. The court must not participate in these discussions. If the defendant pleads guilty or nolo contendere to either a charged offense or a lesser or related offense, the plea agreement may specify that an attorney for the government will:


      (A) not bring, or will move to dismiss, other charges;


      (B) recommend, or agree not to oppose the defendant's request, that a particular sentence or sentencing range is appropriate or that a particular provision of the Sentencing Guidelines, or policy statement, or sentencing factor does or does not apply (such a recommendation or request does not bind the court); or


      (C) agree that a specific sentence or sentencing range is the appropriate disposition of the case, or that a particular provision of the Sentencing Guidelines, or policy statement, or sentencing factor does or does not apply (such a recommendation or request binds the court once the court accepts the plea agreement).


   (2) Disclosing a Plea Agreement. The parties must disclose the plea agreement in open court when the plea is offered, unless the court for good cause allows the parties to disclose the plea agreement in camera.


   (3) Judicial Consideration of a Plea Agreement.


      (A) To the extent the plea agreement is of the type specified in Rule 11(c)(1)(A) or (C), the court may accept the agreement, reject it, or defer a decision until the court has reviewed the presentence report.


      (B) To the extent the plea agreement is of the type specified in Rule 11(c)(1)(B), the court must advise the defendant that the defendant has no right to withdraw the plea if the court does not follow the recommendation or request.


   (4) Accepting a Plea Agreement. If the court accepts the plea agreement, it must inform the defendant that to the extent the plea agreement is of the type specified in Rule 11(c)(1)(A) or (C), the agreed disposition will be included in the judgment.


   (5) Rejecting a Plea Agreement. If the court rejects a plea agreement containing provisions of the type specified in Rule 11(c)(1)(A) or (C), the court must do the following on the record and in open court (or, for good cause, in camera):


      (A) inform the parties that the court rejects the plea agreement;


      (B) advise the defendant personally that the court is not required to follow the plea agreement and give the defendant an opportunity to withdraw the plea; and


      (C) advise the defendant personally that if the plea is not withdrawn, the court may dispose of the case less favorably toward the defendant than the plea agreement contemplated.


(d) Withdrawing a Guilty or Nolo Contendere Plea. A defendant may withdraw a plea of guilty or nolo contendere:


   (1) before the court accepts the plea, for any reason or no reason; or


   (2) after the court accepts the plea, but before it imposes sentence if:


      (A) the court rejects a plea agreement under Rule 11(c)(5); or


      (B) the defendant can show a fair and just reason for requesting the withdrawal.


(e) Finality of a Guilty or Nolo Contendere Plea. After the court imposes sentence, the defendant may not withdraw a plea of guilty or nolo contendere, and the plea may be set aside only on direct appeal or collateral attack.


(f) Admissibility or Inadmissibility of a Plea, Plea Discussions, and Related Statements. The admissibility or inadmissibility of a plea, a plea discussion, and any related statement is governed by Federal Rule of Evidence 410.


(g) Recording the Proceedings. The proceedings during which the defendant enters a plea must be recorded by a court reporter or by a suitable recording device. If there is a guilty plea or a nolo contendere plea, the record must include the inquiries and advice to the defendant required under Rule 11(b) and (c).


(h) Harmless Error. A variance from the requirements of this rule is harmless error if it does not affect substantial rights.


� Other errors like Sullivan where we don’t evaluate whether the evidence was strong enough anyhow:


Complete denial of counsel under Wainwright


A biased trial judge


Racial discrimination in selection of jury


Denial of self-representation at trial


Denial of a public trial


� Rule 31.  Jury Verdict


(a) Return. The jury must return its verdict to a judge in open court. The verdict must be unanimous.


(b) Partial Verdicts, Mistrial, and Retrial.


   (1) Multiple Defendants. If there are multiple defendants, the jury may return a verdict at any time during its deliberations as to any defendant about whom it has agreed.


   (2) Multiple Counts. If the jury cannot agree on all counts as to any defendant, the jury may return a verdict on those counts on which it has agreed.


   (3) Mistrial and Retrial. If the jury cannot agree on a verdict on one or more counts, the court may declare a mistrial on those counts. The government may retry any defendant on any count on which the jury could not agree.


(c) Lesser Offense or Attempt. A defendant may be found guilty of any of the following:


   (1) an offense necessarily included in the offense charged;


   (2) an attempt to commit the offense charged; or


   (3) an attempt to commit an offense necessarily included in the offense charged, if the attempt is an offense in its own right.


(d) Jury Poll. After a verdict is returned but before the jury is discharged, the court must on a party's request, or may on its own, poll the jurors individually. If the poll reveals a lack of unanimity, the court may direct the jury to deliberate further or may declare a mistrial and discharge the jury.


� Rule 24.  Trial Jurors


(a) Examination.


   (1) In General. The court may examine prospective jurors or may permit the attorneys for the parties to do so.


   (2) Court Examination. If the court examines the jurors, it must permit the attorneys for the parties to:


      (A) ask further questions that the court considers proper; or


      (B) submit further questions that the court may ask if it considers them proper.


 (b) Peremptory Challenges. Each side is entitled to the number of peremptory challenges to prospective jurors specified below. The court may allow additional peremptory challenges to multiple defendants, and may allow the defendants to exercise those challenges separately or jointly.


   (1) Capital Case. Each side has 20 peremptory challenges when the government seeks the death penalty.


   (2) Other Felony Case. The government has 6 peremptory challenges and the defendant or defendants jointly have 10 peremptory challenges when the defendant is charged with a crime punishable by imprisonment of more than one year.


   (3) Misdemeanor Case. Each side has peremptory challenges when the defendant is charged with a crime punishable by fine, imprisonment of one year or less, or both.


 (c) Alternate Jurors.


   (1) In General. The court may impanel up to 6 alternate jurors to replace any jurors who are unable to perform or who are disqualified from performing their duties.


   (2) Procedure.


      (A) Alternate jurors must have the same qualifications and be selected and sworn in the same manner as any other juror.


      (B) Alternate jurors replace jurors in the same sequence in which the alternates were selected. An alternate juror who replaces a juror has the same authority as the other jurors.


   (3) Retaining Alternate Jurors. The court may retain alternate jurors after the jury retires to deliberate. The court must ensure that a retained alternate does not discuss the case with anyone until that alternate replaces a juror or is discharged. If an alternate replaces a juror after deliberations have begun, the court must instruct the jury to begin its deliberations anew.


   (4) Peremptory Challenges. Each side is entitled to the number of additional peremptory challenges to prospective alternate jurors specified below. These additional challenges may be used only to remove alternate jurors.


      (A) One or Two Alternates. One additional peremptory challenge is permitted when one or two alternates are impaneled.


      (B) Three or Four Alternates. Two additional peremptory challenges are permitted when three or four alternates are impaneled.


      (C) Five or Six Alternates. Three additional peremptory challenges are permitted when five or six alternates are impaneled.





