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Topics covered in this course:

· Titanic case
It involves salvage. 

It also involves admiralty jurisdiction.

· Admiralty jurisdiction

This involves Subject matter jurisdiction. This area is still evolving. 

Admiralty jurisdiction is based directly on the constitution.

This will take us 2 classes. 

We’ll look at admiralty jurisdiction in tort claims and 

We’ll see the General Maritime Law.

We’ll understand what kind of cases can be brought into federal courts.

We’ll look at the role of international law.

· Arbitration

We’ll also look at arbitration.

· Marine Insurance

This is central to admiralty law.

In US there’s case law.  In England it’s a statutory law to which the US courts make reference to sometimes.

· Charter Parties

We’ll look at charter parties which is a contract. Most of the disputes is subject to arbitration.

· Bills of Lading
This are Contracts for the charter of goods.

There’s a whole body of law arising to bill of ladings.

We’ll look at the Carriage of goods.

· Seaman’s Claims for Personal Injury and Death
A lot of people fall overboard.

· Practice in Admiralty cases

There are special admiralty procedures.  This allow for arrest of ships, attachments or seizures of bank accounts. 

We’ll look at how to sue the US government, the government is often a party in admiralty cases. 

· Limitation of Liability

This limits claims. A ship owner becomes the plaintiff. 

· Oil spills 

Case law.

Punitive damages.

Introduction to the course

RMS Titanic v Haver
US Court of appeals, 1999

Appellee: RMS
Appellant: Haver
Facts

The saved people from the titanic and some lifeboats were taken to NY.  Another ship took bodies and took them to Nova Scotia.

Haver discovered the Titanic at the bottom of the North Atlantic in 1985.  Salvage efforts began 2 years later. 
Procedural Posture

· In 1994 a federal trial court exercising constructive in rem jurisdiction awarded exclusive salvage rights, as well as ownership of recovered artifacts to RMS Titanic Inc.   Two years later it entered an injunction protecting the rights of RMS against any person in the world prohibiting to do salvage operations including, conducting search, survey, taking pictures or video and entering the wreck site with that intention.   

· In the order, the court enjoined the appellants, Haver and DOE as well.

· Haver and DOE appealed arguing lack of personal jurisdiction over them from the trial court,  lack of jurisdiction of the court over the wreck, the scope of the injunction was too broad.
Issue 

Whether a US court has jurisdiction over the Titanic.  That is whether a US court can regulate the salvage rights in the wreck of the Titanic which lies in international waters. 

Holding

The court has constructive in rem jurisdiction over the Titanic.

The court affirmed in part and reversed in part.
The Appeals court decided that Haver and DOE could not conduct any salvage operations of the site, the that they could visit the site as long as their activities did not constitute any salvage effort or interfere with RMS salvage rights. 

Rationale

· No theory permits a court to adjudicate the rights of persons over which it lacks personal jurisdiction with respect to a vessel in international waters that has never been within the court’s territory.  Not does any such theory authorize an injunction prohibiting persons from viewing and photographing a wreck when the salvor is not actively conducting salvage operations. 
· The trial court justified its personal jurisdiction over Haver and DOE and to enter an injunction against them because it had “constructive in rem jurisdiction over the wreck itself based on the presence within the judicial district of physical items salvaged from the wreck.  This way it protected the salvor in possession when it is impossible to bring the entire wreck into the judicial district at a single point in time. However, the appeals court denied this saying that having in rem jurisdiction doesn’t give the court in personam jurisdiction. 
· Since the salvors are still performing operations, the in rem case is still pending.

· Constructive in rem jurisdiction authorizes the court to enjoin DOE, Haver and “the whole world” against interfering with RMS operations. 

Rules
· Jurisdiction in Constitution: US Constitution article III extends the judicial power of federal courts to all cases of admiralty and maritime jurisdiction.

· Jurisdiction: Analysis re authority of US courts to adjudicate salvage rights in shipwrecks in international waters requires inquiries into:

1) the nature and scope of admiralty jurisdiction

2) the applicability of salvage law as part of the common law of maritime nations, jus gentium.

3) The reach of an admiralty court’s in rem jurisdiction.

· Jurisdiction in rem: for the court to have in rem jurisdiction, the court must have jurisdiction over the res, the property which is named as defendant.  The court must have exclusive custody and control over the property.  To exercise in rem jurisdiction over a ship, the ship must be within the district in which the in rem complaint is filed. 
· How in rem jurisdiction works: An in rem action (for enforcing a salvage claim) depends on the court’s having jurisdiction over the res. But, only if the court has exclusive custody and control over the property, it has jurisdiction over the property so as to be able to adjudicate rights.  However, the ship must be within the district in which the in rem complaint is filed. 
· Possession: while the res must be in custodia legis (in the court’s possession), this possession may be actual or constructive.
· Constructive Possession (Constructive in rem jurisdiction): less than physical seizure.  A court can exercise in rem jurisdiction over an entire ship when only a part of it is present in the court. Possession of a thing gives you undistructive possession of the whole. All of the artifacts from the vessel form part of a single piece of property that is subject to the salvage operation. This is a fiction, but in a way is a reality because salvors are viewing this operation from the salvors point of view as a single operation. 
· Limits of in rem: The limits of in rem jurisdiction, as traditionally understood are defined by the effective limits of sovereignty itself. 
· If a court has in rem jurisdiction, it doesn’t mean it has personal jurisdiction.  In order  to enforce salvage rights against a third party for which the court has in rem jurisdiction, the court must obtain personam jurisdiction over the third party through the service of process. 
·  Law of finds and Law of Salvage: 

· Law of finds: a person who discovers a shipwreck in navigable waters that has been long lost and abandoned and who reduces the property to actual or constructive possession, become the property’s owner.  The courts disfavor its application.  
· Law of Salvage: it assumes that the property being salved is owned by another and thus that it has not been abandoned.  The property remains from the owner. The owner of the property remains the owner of the property.
· Salvage Claim: it most often applies to ships that haven’t sunk, but to ships that have been in a collision and the ship needs to be rescued so the ship doesn’t sink.  “Danger invites Rescue”, salvage is the maritime law equivalent of that as in “No Cure No Pay”. This is a standard form of contract, it’s an open-form contract and in the industry the terms are well known. 

· Us law in this area is consistent with the ius gentium.
· The whole concept here is a rescue-reward.  This happen as an operation of law, in salvage law there’s no consent, no written contract. If the owner of the property is in distressed the salvor is permitted to salvage regardless of the owner consent.   There are some cases where the owner of the property can refuse salvage. 
· Requirements for salvage: 
1) that he has rendered aid to a distressed ship or its cargo in navigable waters. (in this case the Titanic doesn’t seem so distressed).
2) that the service was voluntarily rendered without any preexisting obligation arising from contract or otherwise to the distressed ship or property.

3) That the service was useful by effecting salvage of the ship or its cargo.

4) The salvage must protect the property.

· Lien: Upon rendering salvage service a salvor obtains a lien in the saved property by operation of law to secure payment of compensation and award due from the property owner. 

· Duties of salvage: Law of salvage imposes duties of good faith, honesty and diligence in protecting the property in salvor’s care
Class notes:

The wreck sat on the bottom of international waters for many decades, it was discovered in the 80’s and salvage became a possibility.

Private salvers wanted to take over the titanic case.  Some ship wrecks have treasures, but the salvors wanted to know that if they invested a lot of money they would get protection for their investment and they came up with a legal technique that worked. So, they asked a court in the US to exercise admiralty jurisdiction over the entire wreck on the basis of constructive in rem jurisdiction.  

The issue of this case is:

How can you protect property in international waters?
The titanic case is still pending

What’s the power of the court? The court has power over the wine decanter because it’s physically present in the court.  So, the court has power over that decanter, but the RMS want protection over the other things that are lying in the bottom of the ocean miles away from the US.  The court wants to give exclusive rights to RMS and enforce it against third parties.
· The parties ask for salvage rights. The court order that was first entered was drafted by the lawyers.  The idea was to never break up the collection and not sell it.  That was the understanding and it was under that footing that the salvage rights were granted. 

· RMS want to prevent others from salvaging things from the Titanic.

· Law of injunction: Focal point of the case: Injunction.  What is the essential requisite for an injunction? You must show irreparable harm.  Whenever you have an injunction you must have an irreparable harm.

· Irreparable harm: You can’t be compensated by money damages.

· Why did the district court thought the injunction was so important? It’s in the interest of the world to protect the rights of salvage.  It also talks about the public interest.

· Public interest: the Titanic has a historical significance.  What do we think about this? Because it has become a big issue. Should the court be involved in it?  There’s a treaty from the UN to protect the wrecks.  Is it a compelling argument?

· RMS filed a claim of declaratory judgment for which you need a controversy.

· What is argued in the appeal? There’s no jurisdiction in personam, no jurisdiction in rem, but especially that the injunction is too broad.  Also, there’s an argument that there’s a subject-matter jurisdiction, so what’s the source of power of the jurisdiction here?

· Sources of power of jurisdiction: Constitution article III, this is the basis of admiralty jurisdiction. This is the basis for the court power to hear and decide on admiralty cases.

· Jurisdiction of admiralty: 

· It comes from article III of the constitution. 

· It’s really broad.  The scope is really broad.
· What law governs in admiralty cases
· It covers maritime cases
· Ius Gentium: law of nations. How do we know this law is consistent with the law of other nations? Because the judge says that what he says is consistent with the law of other nations and is very important. This law comes practices of navigation and seaman.   He talks about shared sovereignty.  Which means that if this opinion was wrote somewhere else in the world would have been the same.

· If you have jurisdiction in rem you make it work through a maritime lien.  You can get a maritime lien

· How is a lien enforced? By bringing an in rem action. Ultimately the lien is enforced by the sale of the property noticed by the entire world and the proceeds go to the lien holder.  Central to this idea is that the court has power over this thing, it has exclusive control and custody of the object. 
· Jurisdiction in rem is very important.  Here we are going to deal with constructive in rem jurisdiction.

· Does this constructive in rem jurisdiction really works?
· Law of salvage: Should there be a right to salvage? In this case the judge says that there is a salvage right and that it should be protected.  In this case the court goes to extremes to protect it. 

· Owner of Titanic: it hasn’t been decided whether the ship is abandoned (if it is then the law of finds would come in). 

· UNESCO convention: adopted about 5 years ago with the intention of protecting underwater cultural heritage, including shipwrecks, in most cases prevents salvage, marine ecologists don’t think that salvors should be able to plunder the wrecks.  They say that the public interest is in protecting the shipwreck. 

· Pictures and documentals of Titanic: is this part of the salvage right?  It is not a right, since the ship is in a public space, so everybody can look at it and take pictures. What about IP rights? Why shouldn’t that be part of the salvage rights? How is RMS suppose to make money and what a reward? Salvage has a reward for rescuing things, for going through the danger, you don’t rescue property by taking pictures.  If the salvor went through the difficulties of finding the ship, then shouldn’t that be a value as itself? No answer. 

RMS Titanic v The Wrecked and Abandones Vessel
US Court of Appeals, 2002
Facts and Procedural Posture
· The concept of the exhibitions wasn’t bringing enough money. The question was how to turn this into a money making operation.  This was a profit foundation.

· As decided by the court, RMS is the salvor-in-possession of the Titanic and the true, sole and exclusive owner of any items salvaged from the wreck.  So, RMS obtained an inchoate lien. 

· 2000 Order: The court discovered that RMS was going to sell some of the artifacts.  Therefore, the court issued a sua sponte order in 2000, prohibiting RMS to sell the artifacts. 

· 2001 Order: RMS submitted to the court a supplemental report in 2001, describing the formation of a foundation that would purchase the artifacts from RMS.  The district court issued again a sua sponte order until a hearing was held.  At the hearing the court noted that the people from the Foundation and RMS were the same and that would create irreconcilable conflicts of interest with respect to the principal’s duties to the public corporation and the non-profit organization.  
· However, the court also stated that if an agreement between RMS and another potential buyer was entered into, it should be brought to the court for approval.
· Court order of September 26: Following the hearing, the court entered another order dated September 26, 2001 stating that the previous orders designed to prevent sales of the artifacts were proper and were necessary when entered. 

· RMS appealed the order. 

Issue 

· Whether RMS can appeal the order of September 26, 2001.

· Whether RMS as a salvor has the right to sell the saved artifacts.
Holding

· RMS can appeal the order because a change had occurred. 
· RMS cannot sell the artifacts because under the law of salvage, RMS doesn’t become the owner of the items but the salvor-in-possession and it’s only the owner of the lien, not the artifacts. RMS only has the exclusive possession of the artifacts to earn money for further salvage efforts.  Although, the June 1994 is ambiguous, the court was clearly applying the law of salvage. 
Ruling

· Although, the trial court stated that no appeal could be made against an interim order for which no factual or legal change had occurred plus RMS had not appealed the previous orders. The circuit court decided the following:
· Appeal on the order: The court of appeals decided that the new developments that preceded the September 26 order were sufficiently material to justify RMS appeal.  While the court may not have explicitly expanded its earlier injunctions, it acknowledged that the earlier injunctions were designed to prevent sales of individual artifacts and that the new order prevented sales of the artifacts together as a group.  

· Salvage Law: By saving property at sea salvors do not become the property owner; rather, they save it for the owners and become entitled to a reward from the owner or from his property. The salvor receives a lien in the property, not title to the property.
· Enforcing salvor’s award: the principal method of enforcing a salvor’s award is through the recognition of a salvor’s lien. This lien arises from the moment salvage service is performed and it secures the payment of the as-yet-to-be-determined salvage award.  If the owner appears and pays the salvage reward determined by the court, the lien is discharged and the owner takes the property.  If the owner does not appear then the case continues as an in rem action and the court determines the award, sells the property and from the proceeds pays the salvor.
· Requirement for salvage award:
1) Existence of a marine peril.

2) Voluntary action by the salvor.

3) Successful salvage. 

· Factors for determining the salvage award / The Blackwall Factors:
1) Labor by salvors

2) Promptitude, skill and energy displayed in rendering the service.

3) The value of the property employed by the salvors in rendering the service and the danger to which the property was exposed.

4) The risk incurred by the salvors.

5) The value of the property saved.

6) The degree of danger from which the property was rescued.

7) The degree to which the salvors have worked to protect the historical and archeological value of the wreck and the items salved (This is NOT a Blackwall Factor, but a factor for Columbus-America case). 

· Maximum sum:
· An award cannot exceed the value of the property itself.  The salvage award is therefore limited by the value of the property saved after all of the appropriate factors are taken into account.  
· If the proceeds are inadequate, then the court might award the salvor title to the property.

· Only after the reward is determined can it seek to enforce the lien. 

· The salvor doesn’t have a direct right to the title in the property.

Class notes:

· What are the salvors rights? 

· The court finds that the June 1994 order was ambiguous, but that it still applied the law of salvage.

· Court talks about RMS misunderstanding.

· The court has to decide the salvage right, then the lien, then apply a salvage award and if the salvage right is greater than the value of the property, then the property becomes the owner of the salvaged artifacts. 

· Law of finds requirements:

· Abandonment

· Intent to own

· Why RMS didn’t advance the law of finds argument? Because they wanted the exclusive right to posses everything and to get that the law of salvage was a better tool, because the law of finds doesn’t grant an exclusive right to be a finder.

· Salvage claim conversion to finds claim: how does it become to law of finds? The owner haven’t really been identified, so who’s getting the benefit of it? There’s no owner challenging, it’s just the court deciding whether it’s right.
RMS Titanic v The Wrecked and Abandoned Vessel

US District Court, 2004

Facts
· Same as previous case.
· On October 20, 1993 a French Maritime Affairs Administrator executed a Proces-Verbal which is an official record of oral proceedings.  The Proces-Verbal transfers title of all of the artifacts (pursuant to article 13 of the decree deterimining the regime of the wreck at sea). 

 Issues
· Whether the court will recognize a 1993 Proces-Verbal issued by a French Maritime official which purpots to award RMS title to 1800 artifacts raised from the wreck of the Titanic in 1987.

· Whether RMS will be permitted to present evidence and argument at the October 18, 2004 hearing that it should in its possession under the law of the finds.

· Whether the court should make an in specie salvage award.

Holding

· The court will not exercise its discretion to recognize the French administrative proceeding which produced the Proces-verbal under the principles of International Comity.   

· RMS is estopped from arguing that it is the owner of the artifacts under the law of finds (Judicial estoppel).   

· The court is not inclined to exercise its discretion to make an in specie award of the artifacts following the October 2004 hearing because it would permit RMS to disperse the artifacts at will, contrary to all previous restrictions.

Ruling

Proces-verbal
· The extent to which a US court will give effect to the laws and decrees of a foreign nation is a matter of international comity  
· Comity: It’s a recognition which one nation allows within its territory to the legislative, executive or judicial acts of another nation, having due regard both to international duty and convenience, and to the rights of its own citizens.  International comity is a practice not a rule of law. 
· Recognition of Foreign law Where a foreign court renders a judgment following what appears to have been a fair trial with the participation of all interested parties, an American court should give effect to that court’s judgment and should not evaluates its merits.   In this case the Proces-Verbal did not result from a full and fair adversary proceeding before a court for the following reasons:
· The administrator lacked authority under French Law to award title to 197 artifacts without making Factual Findings Regarding the Cost of the Salvage Service and the Value of the Saved Property.  The court remitted to RMS this artifacts as its property under article 13 that says that salvage of little value may be remitted as the salvor property because it would produce no appreciable amount of sale. The administrator made no factual findings regarding the value of the artifacts. 
· Recognition of Process-Verbal would be contrary to US Public Policy: Since Congress enacted the “Titanic Maritime Memorial Act of 1986” with the purpose to protect the scientific, cultural and historical significance and with the guideline that all artifacts should be kept together.  Even though, the guidelines are advisory, the do reflect public policy and the Proces-Verbal would contradict them.

RMS Permission to present evidence and argue that it should be awarded title of property to the artifacts

· As long as RMS remains salvor-in-possession of the Titanic wreck, this court will not entertain argument that RMST should be awarded title under the law of finds. 

· Law of finds and law of salvage cannot be simultaneously applied to a shipwreck and property recovered from it. 
· Law of finds: the court is called upon to adjudicate who among multiple claimants to previously unowned res has the most valid claim to ownership, based upon circumstances. The party must have an intent to own abandoned property.  The court doesn’t have authority to prohibit other from also attempting to recover the abandoned property.

· Law of salvage: the court has authority over property.

· Doctrine of Judicial Estoppel: It prevents a party from prevailing in one phase of a case on an argument and then relying on a contradictory argument and then relying on a contradictory argument to prevail in another phase.  A party may not change its position simply because his interests have changed, especially if it be to the prejudice of the party who has acquiesced in the position formerly taken by him.
· Factors for applying  judicial estoppel:
· The party’s present position must be “clearly inconsistent” with its earlier position.

· The court should consider whether the court was persuaded by the party’s earlier position.

· The court should consider whether the party would derive an unfair advantage by the assertion of the new position if it were not estopped from doing so. 

· In this case the application of the factors above mentioned gives the conclusion that estoppel should be applied to RMS.  First, RMS made factual assertions that are inconsistent with been awarded the title of the artifacts; RMS represented that it was diving with the intent of recovering the artifacts for the public benefit.. Second, the court was persuaded in naming it sole salvor-in-possession and was convinced that RMS lacked the intent to acquire ownership of the artifacts. Third, RMS would have an enormous unfair commercial advantage over all the other would-be salvors, who have been precluded over a decade from recovery operations. 
· Determining the Salvage Award:  See previous case for the 7 factors.

· Maximum sum: 

· The maximum sum that can be awarded to all parties for the successful salvage of property lost at sea is the present market value of the property. 

· Co-salvors: The total award must include the contributions of all co-salvors.

· Reduction: The amount would be reduced to the extent that a salvor has already been monetarily rewarded by virtue of its possession of salvaged artifacts, its salvage award should be accordingly reduced. 

In specie salvage award: 

· The court transfers the title to the party of all the artifacts in lieu of holding a judicial sale to satisfy the salvor’s lien. This is entirely a matter of the court’s discretions.

· Why would it happen: if it becomes apparent to the court that the proceeds of any sale would clearly be inadequate to pay the salvor its full reward, then the court might, as a matter of discretion, award the salvor title to the property in lieu of the proceeds of sale, thus saving the costs of sale.

Class notes:

· Why do RMS want the judge to adjudicate the rights of the items given by France? Maybe RMS is afraid that there would be a claim later on. There’s no clear answer.

· Arguing the law of finds: the court says that you can’t have your cake and eat it too.

· Interesting part of the case: the salvage award.

· All the money from the exhibitions has to be credited, as well as the tv shows and all the licenses because all that goes into the salvage award. 

January 30, 2006
ADMIRALTY JURISDICTION

Subject matter jurisdiction

Class notes:
· This is distinct from diversity jurisdiction and person jurisdiction.

· Federal courts can only see certain cases. 

· Having admiralty and maritime jurisdiction just means that federal courts can hear about admiralty cases.

· Some matters are exclusive jurisdiction and other are shared jurisdiction. If there’s diversity jurisdiction then it can be filed in a state jurisdiction. 

· In admiralty jurisdiction general maritime law will govern the admiralty jurisdiction 

· The concept of jurisdiction is not a settled thing and there’s still a lot to be said. 

· It is a process that will go on forever.

· Sandra Day O’Connor wrote a lot of important decisions in admiralty jurisdiction. Then we’ll see the Kirby case and when you compare those cases you’ll see the evolution 

Authorities on US Admiralty Jurisdiction
Class Notes:

· The constitution gave Congress the power over admiralty jurisdiction. 

· Supplement pg. 6 28 USCA 1333: A

· There are some cases that can be brought in state court and in federal court upon the plaintiff’s choice. 

· There are some cases that can only be brought in federal court, this are cases with special procedures, such as arrests or certain procedure in special Acts. 

· When we say state court we also mean federal court with diversity jurisdiction. 

· Main causes of action within the admiralty jurisdiction:

· Tort 

· Basic test for tort: Locality + Rule or the Maritime Nexus Rule

· Locality: It must occur in navigable waters or High seas.

· “+”: the injury must arise out of a traditional maritime activity or “maritime nexus”. 

· Injury cases, oil spill cases, ship collision, cargo claims (which generally arise under contract and are treated as contract cases).

· Contracts: 
· Test: the subject matter of the contract must be of maritime nature. 
· Uniform Maritime Law: this is a key in admiralty.  The courts are concern with a uniform maritime law around the world. The concern with uniformity goes at the beginning of the admiralty jurisdiction in the US.  De Lovio case involves this matter.

Tort cases:

Non commercial vessels are also within the AJ.

If something goes wrong in navigable waters, then it is going to be of AJ. 

The Constitution
Pg 7
Article III

Section 2. the judicial Power shall extend to all cases, in law and equity, arising under this constitution, the Laws of the US and treaties made, or which shall be made, under their Authority;… to all Cases of admiralty and maritime Jurisdiction…

The First Judiciary Act of Sep. 24, 1789

Section 9.  The district court shall have exclusively of the courts of the several states, cognizance of all crimes and offences that shall be cognizable under the authority of the US committed within their respective districts, or upon the high seas… and shall also have exclusive original cognizance of all civil causes of admiralty and maritime jurisdiction, including all seizures under laws of impost navigation or trade of the US, where the seizures are made, on waters which are navigable from the sea by vessels of ten or more tons burthen, within their respective districts as well as upon the high seas, saving to suitors in all cases the right of a common law remedy…

De Lovio v Boit

US court for the District of Massachusetts, 1815
Facts

· L’Esperanza was slaving ship owned by De Lovio.  It had a Spanish flag and was set out to West Africa and then back to Cuba. The ship left in 1812.  

· De Lovio’s agent in the US secured insurance in Boston that covered the voyage. 

· Slavery was a crime on the high seas to Great Britain and the US.
· The Ship was seized by a British warship in June. 
· When De Lovio made his claim to the insurer, the underwriters had substantive defenses to paying, such as fraud and illegality.   The underwriters moved to dismiss De Lovio’s action in admiralty for lack of jurisdiction.
Issues

1) What is the true nature and extent of the ancient jurisdiction of the admiralty

2) How far it has been abridged or altered by statutes or by common law decisions.

3) What causes are included in the delegation by the Constitution to the judicial power of the US of all cases of “admiralty and maritime jurisdiction”

Ruling

· Admiralty and maritime jurisdiction include jurisdiction of all things done upon and relating to the sea, in other words, all transactions and proceedings relative to commerce and navigation, and to damages or injuries upon the sea.

· Admiralty jurisdiction: jurisdiction over maritime contracts and concerns.   However in the US constitution the word “maritime” is also added. 

· Maritime jurisdiction: includes all maritime contracts, torts and injuries, which are in the understanding of the common law, as well as of the admiralty.

· Neither the judicial act nor the constitution limit admiralty jurisdiction in any respect to place (locality).  It is bounded only be the nature of the cause, over which it is to decide. 

· The language of the Constitution will warrant the most liberal interpretation, and it may not be unfit to hold that it had reference to that maritime jurisdiction which commercial convenience, public policy, and national rights have contributed to establish.

· There is no solid reason for construing the terms of the constitution in a narrow and limited sense of the English statutes. 

· The advantage resulting to the commerce and navigation of the US, from a uniformity of rules and decisions in all maritime questions, authorize us to believe that national policy, as well as juridical logic, require the clause of the constitution to be so construed as to embrace all maritime contracts, torts and injuries, or in other words, to embrace all those causes which originally and inherently belonged to the admiralty, before any statutable restriction.

· The delegation of cognizance of “all civil cases of admiralty and maritime jurisdiction” to the court of the US comprehends all maritime contracts, torts and injuries.  

Class notes re De Lovio:

· Why did the insurer claim fraud? 

· Why there wasn’t jurisdiction according to the district court? It doesn’t say much.  They say it’s a claim of insurance and therefore is not an admiralty case.

· Then Justice Story came along and he was very interested in admiralty and De Lovio had the opportunity to publish his essay through the opinion. 

· Why is this decision monumental for this course? Because it states a broad admiralty jurisdiction. 

· Justice Story was trying to give admiralty jurisdiction and expansive application.  He also wanted to emphasize the great importance of uniformity. 

Contracts issue in De Lovio:

· Jurisdiction extend to all contracts relating to 
Navigable Waters

Class notes:
· When the constitution was written the court had the idea of locality that came from England, where admiralty jurisdiction was construed upon the flow of the tides. 
· This concept lasted in the US for quite a while until a major development happened in the US: the Steamboat.  Once the steamboat was in use the whole activity of navigation changed.  Therefore the concept of navigable water changed.  The court then gave navigable water a new meaning. Until the case of Genesee Chief the court gave navigable water a new meaning.

· If you have a body of water in between two states that is capable of being used in interstate commerce it is considered as navigable waters and would justify the locality test.

Jackson v The Magnolia
Supreme Court, 1858
Facts

The steamboat Wetumpka crashed against the Magnolia on the Alabama River.
Issue – Question of jurisdiction

Rule

· The admiralty law of England: was the admiralty law of the US at the period of the adoption of the Constitution.  The locality of the admiralty jurisdiction in England was within the ebb and flow of the tide.  But it most be obtained a standard as to that jurisdiction in the US far more uniform and rational than that furnished by the tides. 

· It is now affirmed, that the jurisdiction and powers of the admiralty extend to all waters that are navigable within or without the territory of a state.

· Navigable waters: practicable waters, navigable in a certain sense. 

· Internal water course, whether in its natural condition, or as improved under the authority and with the resources of the states, or a canal, or a mill-pond, some of which are known to cover many acres of land (and this court can convert rivers without tides into seas) which would not by this doctrine be brought with the the grasp of the admiralty. 

· Adimiralty jurisdiction is for navigable waters only.  This concept is not extended to inland waters. 

Class notes:

· The Jackson case is just to give a sense of the legal debate at the time and how difficult it was to get the court to move along.  The court didn’t want to expand the concept of navigable waters. 

Authority on Great Lakes Admiralty Jurisdiction

An act extending the jurisdiction of the District Courts to certain cases, upon the lakes and navigable waters connecting the same. 1845

The US district court shall have… the same jurisdiction in matters of contract and tort, arising in, upon, or concerning, steamboats and other vessels of twenty tons enrolled and licensed for the coasting trade, and at the time employed in business of commerce and navigation between ports and places in different States and Territories upon the lake and navigable waters connecting said lakes as it is in navigation and commerce upon the high seas within the admiralty and maritime jurisdiction.
The maritime law of the US shall be te rule of decision in such suits. 

The Genesee chief v Fitzhugh
Supreme Court 1851
· Admiralty and maritime jurisdiction is confined to public navigable waters.

Facts
There was a collision on Lake Ontario between the Cuba which was on her from state of Ohio to New York state and the Genesee which was going up the lake.
Issue – Question of Jurisdiction

Issue: Whether the 1845 is constitutiona.

Ruling

· The proceeding is in rem, extending jurisdiction of the district courts to certain cases upon the lakes and navigable waters connecting the same. 

· The 1845 act contains no regulations of commerce; it merely confers a new jurisdiction on the district courts.

· If this law is constitutional it must be supported on the ground that the lakes and navigable waters connecting them are within the scope of admiralty and maritime jurisdiction.

· The only objection made to the jurisdiction is that there is no tide in the lakes and it is said that admiralty and maritime jurisdiction is confined to the ebb and flow of the tide.  As it is said in England.

· However, if it is a public navigable water, on which commerce is carried on between different states or nations, the reason for the jurisdiction is precisely the same.

· Thus the admiralty and maritime jurisdiction is confined to public navigable waters.

· The lakes and waters connecting the states are undoubtedly public waters and are within the grant of admiralty and maritime jurisdiction in the constitution of the US. 

Class notes:

· This case deal with the Act of 1845,  that provided the right to jury trial in the Great Lakes cases.

· In admiralty jurisdiction you don’t get a jury, unless there’s a statute that requires it. 

Missing a case Lake of the Ozarks. 

Note on completing the navigability formulation

· The formulation of admiralty jurisdiction based upon navigability soon embraced rivers.

· The new formulation left to be decided many fact-specific cases on the navigability of lakes and rivers sited entirely within a single state.  The formulation turned next to deciding how the occurrence fit the outlines of tort and contract set out in the then-new procedure of code pleading. 
The locality test for maritime torts
Class notes:

The injury occurs in land, but the cause is in the water. 

Is it a maritime case?

The Plymouth case brought this dilemma up to the Supreme Court. 

The Plymouth

Supreme Court 1866
Every species of tort occurring upon the high seas or navigable waters is of admiralty jurisdiction
Facts

· The Falcon anchored in the Chicago River (navigable water) besides the wharf of Hough & Kershaw, the vessel took fire and the flames set wharf and packing-houses on fire.

· Hough & Kershaw filed a libel in admiralty against the owners of the Falcon and attached a vessel of theirs called the Plymout.

Issue: whether the tort having been committed partly on water and partly on land was of admiralty jurisdiction.

Ruling

· These cases depend upon the nature and subject-matter of the contract, whether a maritime contract, and the service a maritime service to be performed upon the sea, or other navigable waters, though made upon land.  

· The true meaning of locality in cases of maritime torts is that the wrong and injury complained of must have been committed wholly upon the high seas or navigable waters to be within the admiralty jurisdiction. 

· The jurisdiction of the admiralty doesn’t depend upon the fact that the injury was inflicted by the vessel, but upon the locality – the high seas or navigable waters where it occurred. 

· Every species of tort however occurring, and whether on board a vessel or not, if upon the high seas or navigable waters is of admiralty cognizance. 

Note on joinder in ship-to-shore casualties
· The actions could not be joined in admiralty because under The Plymouth, admiralty had no jurisdiction of the bridge’s claim.

· A recent opinion offered no hope that the territorial scope of waters could be stretched ashore. 

Crowell v Benson

Where navigability is not in dispute, the locality of the injury – whether it has occurred upon the navigable waters of the US, determines the existence of the congressional power to create the liability prescribed by the statute. 

The extension of admiralty jurisdiction Act

Pg. 27
· The admiralty and maritime jurisdiction of the US shall extend to and include all cases of damage or injury, to person or property, caused by a vessel on navigable water, notwithstanding that such damage or injury be done or consummate on land.

· Suit may be brought in rem or in personam. 

The Executive Jet Formulation
Maritime nexus requirement to traditional maritime activity. 
There’s a plane that crashes in lake next to airport.

Rule

· Maritime locality is not sufficient predicate for admiralty jurisdiction in aviation tort cases. There must be a maritime nexus to a traditional maritime activity.
· Maritime locality is not sufficient to bring the tort within federal admiralty jurisdiction, but that there must also be a maritime nexus – some relationship between the tort and traditional maritime activities, involving navigation or commerce on navigable waters. 

· A traditional maritime activity, as well as a maritime locality is necessary to invoke admiralty jurisdiction over torts.

· Traditional maritime activity = ????

Class Notes:

It satisfied the locality test, but is this enough?  The court had a problem admitting it was enough. 

So, the court added a new factor: the wrong had to have a significant connection with maritime activity.

Foremost v Richardson

Supreme Court 1982 by Justice Marshall

Facts:

Two pleasure boats crash.

They are fishing boats for pleasure. 

There’s also a water ski boat. 

A person dies in the crash. 

Rule

· Traditional maritime activity doesn’t have to be a commercial one. 

· The Executive Jet test doesn’t mean that the connection with traditional maritime activity is an exclusive commercial one.

· The Executive Jet test applies to all vessels without regard to their commercial or noncommercial nature.

· The party seeking to invoke maritime jurisdiction must show a substantial relationship between the activity giving rise to the incident and traditional maritime activity, but it doesn’t have to be a commercial one.

· The admiralty and maritime jurisdiction of the US shall extend to and include all cases of damage or injury if it had a disruptive impact on maritime commerce 

Class notes:

· The district court concluded that it wasn’t admiralty jurisdiction. 

· Why did the Supreme Court take this case? Some of the justices thought it was absurd that this case would be in admiralty jurisdiction.

· However, Justice Marshall wrote it.  He was a great admiralty jurisdictions justices. 

· If we assume that the river is navigable, then we fall in the locality requirement. But, this wasn’t a problem.  It was easy to determine the locality rule.

· Once we satisfy the locality rule, then we look at Executive Jet which established that only locality wasn’t enough, that a maritime nexus is also needed. Justice Marshall didn’t say that executive jet was wrong, but he just added to it.  He added that the traditional maritime activity didn’t have to be a commercial one. 

Sisson v Ruby

Supreme Court 1990 by Justice Marshall

Pg. 44

Fire in a marine set out by a yacht. 

Rule

· It adds to the Executive and Foremost test: “Potentially disruptive impact on maritime commerce”.
· The Sisson test added to the other tests, held that the admiralty jurisdiction would extend to such cases if:

1) in addition to situs (Locality)

2) the activity giving rise to the incident bears a substantial relationship to traditional maritime activity (doesn’t have to be a commercial one).

3) the incident poses a potential hazard to maritime commerce (which is ambiguous), and

Class:

· There is subject matter jurisdiction for liability action. So, the district court has jurisdiction over Sisson’s limitation claim. 

· Marshall adds that there has to be “Potentially disruptive impact on maritime commerce to determine the locality test”. 

· What is the rationale for adding this? 
· Concurring of Justice Scalia: he rather wants a simple bright line rule of locality. 

Jerome Grubart v Great Lakes Dredge

Supreme Court 1995 by Souter.

There’s water flooding into the tunnel. 

Is there admiralty jurisdiction?

· It adds to the Sisson test.

· As long as it was engaged in traditional maritime activity the allegedly wrongful activity will involve such traditional maritime activity and will meet the second nexus prong, admiralty jurisdiction would attach.  

· The possible involvement of other, non-maritime parties does not affect the jurisdictional inquiry as to the maritime party.
· Executive test:  locality is not enough to bring a tort in admiralty jurisdiction, there must also be a maritime nexus. 

· The Foremost test overextended the Executive Jet test. Foremost requires federal courts to ask whether the tort bore a significant relationship to maritime commerce, and whether the accident had a potential disruptive impact on maritime commerce.

· The Sisson test added to the other tests, held that the admiralty jurisdiction would extend to such cases if:

4) in addition to situs

5) the incident poses a potential hazard to maritime commerce (which is ambiguous), and

6) the activity giving rise to the incident bears a substantial relationship to traditional maritime activity (doesn’t have to be a commercial one).

Class notes:

· Does it matter that the injuries were land-based parties?

· We have the situs, the relationship to maritime activity and the hazard disruption in maritime commerce. 

· Bottom line of the case: non-maritime parties. 

· Doesn’t change the rule it’s still the same.

· It’s a confusing case because is wordy. 

Subject matter for maritime contracts

Maritime contracts:

Ship sale is a maritime contract.

Ship repair is also a maritime contract. 

Building a ship is not a maritime contract. 

Insurance co. v Dunham

Supreme court 1871
Issue

· Whether the contract was a maritime contract. Whether it depended not on the place where the contract was made, but on the subject-matter of the contract.

· Whether the District Court sitting in admiralty had jurisdiction to entertain a libel in personam on a policy of marine insurance to recover for a loss. 

Rule

· The best criteria for the character of a maritime contract is the system of law from which it arises and by which it is governed.

· In this case the contract of insurance sprang for the law maritime. It is unknown to common law. 

· There is admiralty jurisdiction over policies of marine insurance. 

Class:

If there’s a maritime contract then you’ll have admiralty jurisdiction.

North pacific v Hall Bros.

Supreme Court 1919

Rule

· A contract for building a ship or supplying materials for her construction is not a maritime contract. 

· Repairing a ship is of admiralty jurisdiction: A contract for repairing a ship is maritime, there is no difference in character as to repairs made upon the hull of a vessel dependent upon whether they are made while she is afloat, while in dry dock, or while hauled upon land.  The nature of the service is identical in the several cases and the admiralty jurisdictions extends to all.

Class:

Ship building contract is not a maritime contract

Ship repairs are maritime contract.

Once the ship is launched it becomes within AJ.

Before it’s built it’s not a ship.

Kossick v Untied Fruit Co.
Supreme Court 1961

Pg. 32
Issue

Whether state or law controls the case because the contract is governed in the state. 

Rule

· Oral contracts are generally regarded as valid by maritime law.

· If a contract is sufficiently related to peculiarly maritime concerns is of admiralty law.

· The fact that maritime law is federal law and therefore supreme by virtue of article III of the Constitution, carries with it the implication that wherever a maritime interest is involved, no matter how slight or marginal, it must displace a local interest, no matter how pressing and significant. 

· Where contracts of the kind alleged in this complaint known to be a normal phenomenon in maritime affairs, federal law will apply. 
Class notes:

This case involves the statute of Frauds.  The statute says that will certain agreements, but that doesn’t mean that they will enforce all the oral agreements. 

Why is maritime law so flexible here? Maritime law recognizes oral contracts. 

In the shipping industry oral contracts happen all the time. 

“Maritime and Local”: this is discretionary, judges can analyze the public policy behind the maritime law. 

Note on mixed contracts

The Ada – this case has been overruled. 
It is well established that a contract enforceable in admiralty must be wholly maritime.

Note on Punitive damages in admiralty cases

Punitive damages are rare in maritime cases. 

Punitive damages in personal injury and death cases, punitive damages were barred by a recent Supreme Court case. 

Punitive damages for intentional harm in a property damage case were not barred

Note on equitable remedies in admiralty

Nineteenth century federal judges asserted that in admiralty they had no power to grant equitable remedies. 

Kynoch v The SC Ives

Courts of admiralty have no general jurisdiction to administer relief as courts of equity.

Marine Transit Corp v Dreyfus

Courts of admiralty may be empowered to grant injunctions, as in proceeding for limitation of liability. 

There can be no question of the power of Congress to authorize specific performance when that is an appropriate remedy in a matter within the admiralty jurisdiction. 

Farrel lines v Ceres Terminals 

Rule

· The admiralty court can grant any equitable relief even when the relief is subsidiary to issues wholly within admiralty jurisdiction.

· In proper cases admiralty courts may issue injunctions, including anti-suit injunctions. 

· In this case, the court has the power to enjoin the defendant from pursuing the Italian action. 

Products
East River v Transamerica

Supreme Court 1986

Facts 

· In 1996 Shipbuilding, a wholly owned subsidiary of Seatrain, announced it would build the four oil-transporting supertankers in issue (Stuyvesant, Williamsburgh, Brooklyn and Bay Ridge).

· Shipbuilding contracted with respondent, known as Transamerica Delaval to design, manufacture and supervise the installation of turbines.

· East River chartered the Brooklyn.

· Each petitioner operated under a bareboat charter by which it took full control of the ship for 20 or 22 years as though it owned it, with the obligation to return the ship to the real owner.

· Each charter assumed responsibility for the cost of any repairs.

Procedural Posture

· Complaint filed alleges tortuous conduct on the part of Delaval and seeks $3.03 million in damages for the cost of repairing the ships. The first four counts allege that Delaval is strictly liable for the design defects in the turbines.   The 5th count alleges that Delaval negligently supervised the installation of a valve in the Bay Ridge. 

· The first, second, third and fifth counts clearly fall within the admiralty jurisdiction.  The claims satisfy the locality requirement from The Plymouth.  The injuries of the turbines of the Stuyvesant and the Bary Ridge happened in high seas. The injury of the Williamsburgh and Brooklyn was discovered in port.

· Maritime nexus: when it happens in high seas there’s no need to establish the nexus. It is clearly met for the ships were engaged in maritime commerce. 
Issue

Whether a commercial product injuring itself is the kind of harm against which public policy requires manufacturers to protect, independent of any contractual obligation. In other words, whether injury to a product itself may be brought in tort.

Holding 

No it may not be brought in tort.
A strict products-liability theory or recovery is unavailable to the charters.

Rule 

· No products-liability claim lies in admiralty when the only injury claimed is economic loss. 

· A manufacturer in a commercial relationship has no duty under either a negligence or strict products-liability theory to prevent a product from injuring itself (Seely case). 
· Product value and quality are the purpose of express and implied warranties. 

· A claim of non-working product would be brought as a breach-of-warranty action or the customer could reject the product and sue for breach of contract. 

Rationale

· Products Liability: Products liability is part of maritime law, including strict liability.  People need more protections from dangerous products than is afforded by the law of warranty. 

· In the traditional property damage cases, the defective product damages other property.  In this case there was no damage to “other” property.  Rather, the defectively designed turbine damaged only the turbine itself.

· The installation of Delaval was wrongly done. 

· Two poles of cases:
· Seely: the law of warranty precludes imposing tort liability if a defective product causes purely monetary harm

· Santor: a manufacturer’s duty to make non-defective products encompassed injury to the product itself, whether or not the defect created an unreasonable risk of harm. Safety and insurance rationales behind strict liability apply equally where the losses are purely economic. There’s no difference between economic loss and personal injury because they are caused by the defendant’s conduct. 

· Between the two poles are various cases that would permit a products-liability action under certain circumstances when a product injures only itself.  They differentiate between the disappointed users and the endangered ones. And only for the endangered ones permit the use of tort. 
· The court adopts Seely.   Damage to a product itself is most naturally understood as a warranty claim.  Such damage means that the product has not met the customer’s expectations or it received insufficient product value.

· Product value and quality are the purpose of express and implied warranties. 

· A claim of non-working product would be brought as a breach-of-warranty action or the customer could reject the product and sue for breach of contract. 

· The manufacturer can restrict its liability. 

· The charterers took the ships in “as is” and assumed full responsibility for them.   The contractual responsibilities were clearly laid out. 

Class notes:
Torts on high seas are also involved in the locality test.

Products-liabiltiy claims are maritime torts.

The locality in the high seas is enough, no need of the “+” requirements. 

February 6, 2006
New Titanic Case

2006

Key point: salvage law applies to historic wrecks.  

The negotiators of the UNESCO treaty tried to avoid this decision because they didn’t want salvage law to apply to historic wrecks. 

The decision about not having in rem jurisdiction over the artifacts in France is emphasizing what in rem is. It’s an interesting point. 

67-73

Uniform Maritime Law

cLASS NOTES:

uniformity in Maritime law is very important.

We try to have uniformity in foreign law.

Occasionally the US rejects uniformity because Congress might not think that the treaties were tough enough, such as the pollution treaties. 
Maritime actions in Federal Courts

Note on Maritime Cases in the US 

If there were federal and state admiralty courts there would be a well-understood boundary called “admiralty jurisdiction” and a uniform maritime law for admiralty cases. 

Alas, a maritime case may be tried in federal court under the admiralty jurisdiction, the federal question jurisdiction or dthe diverisity jurisdiction. Or the case could be tried in state court. 

The supreme court has the ultimate power to produce a uniform maritime law.

Note on exclusive admiralty jurisdiction

· Congress implemented exclusive admiralty jurisdiction in the federal district court because Congress conferred it to them in the Judiciry Act of 1789 through article III of the Constitution which vested “the judicial power of the US in such inferior courts as the congress may from time to time ordain and establish”. 

· Congress shared some admiralty and maritime cases with the state courts in the Judiciary Act of 1789, retroceding concurrent jurisdiction in the “saving the suitors” clause.  “concurrent jurisdiction” did not mean that two courts might try the same case at the same time, but lawyers could take within the same family of maritime cases, a case to federal court or state court. 
The US District Courts have exclusive original (trial) jurisdiction of the following maritime actions:

1) Prize cases. 

2) Actions in rem.

3) Actions in personam.

4) Actions against the US under the Suits in Admiralty Act. 

5) Possessory, petitory, and partition actions in rem.

6) Actions to foreclose preferred ship mortgages under the Ship Mortgage. 

7) Actions fro exoneration from or limitation of liability.

· Actions under the death on the high seas Act can be brought in state or federal court upon election of plaintiff, but the law is federal. 

· Supplemental Jurisdiction: recent development which takes parties and claims away from the states and into federal jurisdiction case-by-case rather than by subject-matter classes. 

Romero v International Terminal 

Supreme Court 1959
Rule

An admiralty case is not a federal jurisdiction case.  Admiralty jurisdiction does not derive from section 1331. 

Getting into federal court in admiralty case is not a federal question.
If you get an admiralty case is not a federal question. 

Facts

· Spanish man signed on as a member of the crew of a Spanish steamship.

· Compania was the Spanish line that operated it. 

· Romero was injured when struck by a cable on the deck.

Rationale

· Romero filed suit in the District Court of New York. 

· The complaint claimed damages from four separate corporate defendants from NY which acted as the husbanding agent for Compania’s vessels while in the port of NY. 

· Jurisdiction of the court was invoked under the Jones Act and section 1331 re a federal question jurisdiction. 
· In a pre-trial hearing the court dismissed the complaint for lack of jurisdiction because the Act didn’t provide a right of action for an alien seaman against a foreign ship owner. 

· The claims under the general maritime law were also dismissed because the parties were not of diverse citizenship.

· The court of appeals affirmed.

· Contacts with the US were insufficient, but it left complete diversity of citizenship among Spanish subject Romero and three US corporations and so the action was remanded. 

Class notes:

Insufficiency of contacts is regarding the Jones Act. 

The court said that there isn’t a1331 jurisdiction, so there’s no federal jurisdiction.

Authority on supplemental jurisdiction

28 USCA 1367- Supplemental Jurisdiction:
a) Except as provided otherwise, the district courts shall have supplemental jurisdiction over all other claims that are related to claims in the action within such original jurisdiction that hey form part of the same case under article III. 
b) Diversity cases are excluded.  The statute says nothing about admiralty cases.

c) The district court may decline to exercise supplemental jurisdiction over a claim under subsection a) if:

a. The claim raises a novel or complex issue of Sate Law. 

b. The claim substantially predominates over the claim or claims over which the district court has original jurisdiction.

c. The district court has dismissed all claims over which it has original jurisdiction. 

d. In exceptional circumstances, there are other compelling reasons for declining jurisdiction. 

Class notes:

If there is admiralty jurisdiction the court can also exercise admiralty jurisdiction under non-admiralty actions. So, when there’s an admiralty case with a non-admiralty they can join them. 

Note on Supplemental Jurisdiction in Admiralty

The capacity of federal courts to hear and decide cases is limited by subject matter jurisdiction. Another principle enables federal courts to draw into existing federal cases claims and parties that are clearly outside the reach of federal subject matter jurisdiction. 

The second principle calls both for close reading of the Constitution and for broad thinking about the proper functioning of US courts in the federal system. 

Article III of Constitution confers upon federal courts the judicial power of the US over cases that involve federal questions and admiralty and maritime cases and controversies.

….

Pendant jurisdiction is not obligatory.  It is a doctrine of discretion.

….

Supplemental jurisdiction is very convenient in admiralty cases and the courts use it without questioning its applicability. 
76-91
Maritime cases in state courts
The Moses Taylor 
There is concurrent jurisdiction between federal and state court.   The plaintiff can go to a federal court with admiralty jurisdiction or staying in federal with diversity jurisdiction or he can go to state court. 

It nails down the concept that an in rem action can only be brought in a federal court.   
The ss ss clause didn’t apply because it’s an action in rem.  The action in rem is a civil law remedy not a common law remedy.

Because not common law remedy not saved by “savings to suitors” clause

Only common law remedies are “saving to suitors” clause.

The Lewis v Lewis & Clark Marine 

MISSING OUTLINE
Note on the Removal of Maritime Cases

· You get sued in state court and you get it removed to a federal court.

· General maritime law won’t change.

· You can get a different kind of jury. 

· Why is removal important? If you don’t like the judge or the jury then you could ask for removal.  It’s very used in practice for those reasons. 
· You can remove because of diversity. 

· If it’s admiralty case, can you remove it to a federal court? Just because it’s admiralty you can’t remove it.  The mere existence of admiralty jurisdiction gives a legitimates basis for removal.

· Diversity jurisdiction is good for removal.

· If there’s a case brought in state court that has admiralty jurisdiction can you remove the case? You cannot remove a Jones Act case because Congress wanted to give the right to choose the form and keep it. So, Jones Act cases have to stay in State Court. 

· If you have a maritime case you can remove it.  If you have an admiralty case the removal will not affect the law that applies.  It only affects the forum. 

Garret v Moore-McCormack Co.

· What do you have to prove to have a valid release?

· Release: Relinquishment of the rights for which you have a right to sue. 

· Why the release wasn’t valid?

· Under Federal law who has to prove what? The burden is under the one who sets up the release as defense to prove its validity.

· Under state Law who has to prove what? The other way around. 

· This release is invalid.

· Admiralty law prevails. 

· The court has the power to declare federal and state law unconstitutional if they are in violation of maritime law.

· This is a major source of power of the court.

· Court doesn’t say that there is no scope for state law to operate.  There’s room for state law to operate as long as it’s not in conflict with maritime law. 

· The supreme court decides what maritime law is and once they do so that is the law of the land and everything conflicting it is unconstitutional. 

· The New York law was later used as a model for federal law.

Dissent:

By Justice Holmes

“the common law is not a brooding omnipresence in the sky but the articulate voice of some sovereign or quasi-sovereign that ca be indetified”.

State Law in Maritime Cases

Southern Pacific v Jensen

This is a tragedy.
This is a 4 to 5 decision.

As a plaintiffs lawyer is a compelling case. 

A guy died.

What happened?

He banged his head driving a truck in and out of the ship, broke his neck and died. 

This is contributory negligence. 

Note on Uniform Maritime Law and Maritime-But-Local 

Yamaha Motor Corp. v Calhoun

MISSING
Wilburn Boat v Fireman’s Fund

MISSING
Norfolk Southern Railway Company v James N. Kirby

US, 2004

Parties:

Kirby and his insured are the claimants.

ICC: non-vessel operating carriers, intermediaries

Hamburg: Carrier

Norfolk: Railway

Kirby    →     ICC   →    H    →    N


B/L              B/L
Kirby has contracts with ICC in a bill of lading form.

ICC contracts with H through another bill of lading. 

H contracts with N

Facts

· Kirby, an Australian manufacturer, hired International Cargo Control (ICC) to arrange for delivery of machinery from Australia to Huntsville, Alabama through end-to-end transportation.

· Limitation clause: bill of lading (contract) that ICC issued to Kirby designated Savannah, Ga. As the discharge port and Huntsville as the ultimate destination, and set ICC’s liability limitation lower than the cargo’s true value, using the default liability rule in the Carriage of Goods by Sea Act (COGSA) for the sea leg and a higher amount for the land leg.

· Himalaya clause: the bill of lading also included this clause which extends liability limitations to downstream parties.

· Kirby separately insured the cargo for its true value with Allianz Inc. 

· ICC hired a German shipping company (Hamburg Sud) to transport the containers which issued its own bill of lading to ICC designating Savannah as the discharge port and Huntsville as the ultimate destination. This also adopted the default rule.
· Hamburg hired Norfolk Railway to transport the machinery from Savannah to Huntsville.

· The train derailed causing an alleged $1.5 million in damages.

Procedural Posture

· Allianz reimbursed Kirby and then joined Kirby in suing Norfolk in a Georgia Federal District.

· Norfolk argued that Kirby’s recovery could not exceed the liability limitation in the 2 BOL.  The district court agreed and granted Norfolk partial summary judgment.

· Kirby appealed.

· The court reversed saying that Norfolk could not claim protection under the ICC’s Himalaya clause because it had not been in privity with ICC when that bill was issued and because linguistic specifity was required to extend the clause’s benefits to an inland carrier.  It also held that Hamburg was not bound by the Hamburg Sud bill’s liability limitation because ICC was not acting as Kirby’s agent when it received that bill. 

Issue

· Whether federal law governs the BOL. 

· Whether Norfolk is entitled to the liability limitation of both BOLs from the Himalaya clause.  

· Whether traditional agency law rather than the Great Northern rule should govern here.

Holding

· Federal law governs the interpretation of the ICC and Hamburg Sud bills.

· Norfolk is entitled to the protection of the liability limitations in both BOL. The court of appeals erred in concluding that the Himalaya clause requires such linguistic specificity or privity rules.  The Herd case simply says that contracts for carriage of goods by sea must be construed like any other contracts: by their terms and consistent with the intent of the parties.
· The Great Northern rule should rule.  There was no traditional indicia of agency between Kirby and ICC.  
Ruling

· When a contract is a maritime one and the dispute is not inherently local, federal law controls the contract interpretation. 

The bills are maritime contracts:
· To ascertain a contract’s maritime nature, the court looks at the “nature and character of the contract”. The true criterion is whether it has reference to maritime service or maritime transactions.  
· Fundamental interest of maritime jurisdiction is the protection of maritime commerce. 

· The fact that the bills call for the journey’s final leg to be by land does not alter the contracts’ essentially maritime nature.  The shore is now an artificial place to draw the line.  Cargo owners can contract for transportation across oceans and to inland destinations in a single transaction. The assimilation of land legs into international BOL should not render bills for ocean carriage nonmaritime contracts. 

· According to Kossick, so longs as a bol requires substantial carriage of goods by sea, its purpose is to effectuate maritime commerce, and thus it is a maritime contract. 

· The body of law governing the BOL provides a limitation of liability. 

· The Hamburg and ICC bills are maritime contracts because their primary objective is to accomplish the transportation of goods by sea from Australia to US.

· Kossick: “fringe benefit”.

· Through bills of lading: cargo owners can contract for transportation across oceans and to inland destinations in a single transaction. 

· The case is not inherently local. 
· Kossick: When state interest cannot be accommodated without defeating a federal interest, as is the case here, then federal substantive law should govern. 
· The touchstone here is a concern for the uniform meaning of maritime contracts.  Applying state law to cases such as this one would undermine the uniformity of general maritime law. 
· Confusion and inefficiency will inevitably result if more than one body of law governs a given contract’s meaning. 
ICC bol liability limitation:

· Himalaya clause: these clauses extend the benefit of its liability limitation to all agents, carriers and all independent contractors whatsoever.  These conditions for limitations on liability apply whenever claims relating to the performance of the contract evidenced by this BOL are made against any servant, agent or other person including any independent contractor whose services have been used in order to perform the contract. 

· COAGSA package limitation operates as a default rule, but it also give the option of extending its rule by contract. 
· the plain language of the Himalaya clause indicates an intent to extend the liability limitation broadly and corresponds to the fact that various modes of transportation would be involved in performing the contract.  Because it is clear that a railroad was an intended beneficiary of the ICC bill’s broadly written clause, Norfolk’s  liability is limited by the clause’s terms. 
· The same liability limitation in a single BOL for international intermodal transportation often applies both to sea and to land. A single Himalaya clause can cover both sea and land carriers downstream.
Hamburg bol libility limitation:
· Great Northern rule: when an intermediary contracts with a carrier to transport goods, the cargo owner’s recovery against the carrier is limited by the liability limitation to which the intermediary and carrier agreed.  The intermediary is not the cargo owner’s agent in every sense, but it can negotiate reliable and enforceable liability limitations with carriers it engages.  This is a limited agency rule.
· Great Northern rule requisite: The Great Northern rule only requires treating ICC as Kirby’s agent for a single, limited purpose: when ICC contracts with subsequent carriers for liability limitations.
· Limited agency rule rationale: 
1) tracks industry practices

2) if liability limitations negotiated with cargo owners were reliable while those negotiated with intermediaries were not, carriers would likely want to charge the latter higher rates, resulting gin discrimination in common carriage, 
3) this decision produces an equitable result, since Kirby retains the right to sue ICC for any loss exceeding the liability limitation to which they agreed. 
Class notes:
Why is there a Himalya clause? Because the separate agents will be liable. 

This is a diversity case, so federal law should apply.

Justice O’Connor rejects the application of state law. 

O’Connor affirms the power of the court to decide maritime law. 

Norfolk wanted maritime law to apply so their contract would be a maritime contract and the himalaya clause would apply to them. 

February 21, 2006

Charters

· The basic means of separating ship investment from ship operation is “chartering”. 
· Charter parties: a charter is a maritime contract. A service contract performed over time that is to be administered within the terms stated, according to the customs of the trade, so as to produce sensible commercial results. 

· Charter is the agreement.

· Chartering is the process that leads to concluding or fixing the charter.

· The charter party is the document that records the agreement.

· In the administration of a long-term service contract:

1) not every deviation from literal performance is a breach of contract.

2) Not every breach of contract is compensable, and

3) Not every compensable breach is “fundamental” so as to terminate the obligation to perform on both sides. 

Class notes:

· Disponent 

· Three main types:

· Denisse or variable charter party: gives the charter the exclusive right to use the vessel and the charter is responsible for the navigation of the vessel.

· Time charters: contract for a period of time.

· Voyage charter: contract for a specific voyage.

· There can be hybrids. 

· It’s common to have a vessel subject to a number of charter parties at the time and sub-charter parties.  This is important because when it comes to the bills of lading there are indemnity claims that can go up in the chain of charter parties.
· Principles that apply to all charter parties:

· The first question when we have a charter party is what law governs, must charters are governed by English and US law. If US law applies, then the general maritime law applies.   Under the general maritime law contracts are valid and enforceable. 

·  The UCC doesn’t apply.

· Arbitration plays a very important role; most conflicts are resolved in arbitration.  Arbitration agreements are enforceable only if they are written. 

Star SS Soc v Beogradska Plovidba (The Junior K)

Queen’s Bench Division

Facts

· Plaintiff - Star Steamship Society, a Lebanese concern which was the owner of the vessel Junior K.

· Defendants - Beogradska Plovidba, a Yugoslav corporation, and they were the proposed charterers.

· The critical events took place on October 4, 1975, on that day there were various telex exchanges and telephonic discussions, between the brokers who acted on behalf of the parties. 

· The last telex was from the plaintiff’s brokers to the defendant’s brokers - the “recap” telex. See page 384.
· There were no phone conversations. 

· It is common ground that the contract is concluded by the dispatch and receipt of the recap telex. 

· On October 5, the defendants indicated that they didn’t wan to proceed with negotiations.  It was viewed as a repudiation of a concluded contract by the plaintiffs. 

· On October 7, they accepted that alleged repudiation, subject to damages. 

· On august, 1986 leave was granted to the plaintiffs to issue and serve proceedings against defendants. 

· The defendants now apply to set aside that order and service pursuant to it. 
· The owners sought damages for the charterers’ repudiation of the charter, the proposed charterers denied that a charter was fixed. 

Issue

Whether the contract was concluded.

What is the meaning of “subject to details”

Holding

There was no binding contract. 

Rationale

· The “recap” telex had all the essential terms of the charter-party. 

· The plaintiffs argue that “subject to the details of Gencon charterparty” had been specifically raised in the negotiations which remained unresolved.

· If there has been a complete and unqualified acceptance of an offer, a contract comes into existence even if the parties intend to reduce the agreement to writing.

· However, in negotiations parties are free to stipulate that no binding contract shall come into existence, despite agreement on all essentials, until agreement is reached on yet unmentioned and unconsidered detailed provisions. 

· The Gencon charter-party is a detailed and well-known standard form.

· The parties had in mind a contract on the Gencon form but they had not yet considered the details of it. 

· “subject to details on the Gencon charterparty”, the owners made clear that they did not wish to commit themselves contractually until negotiations had taken place about eh details of the charterparty. 

· It is a common occurrence that some of the detailed provision of the Gencon form to be amended during the process of negotiation. 

· It was stipulated that there was to be no contract until agreement had been reached on the details of the Gencon charter-party. 

· Great Circle v  Matheson (The Cluden): the suggestion made in this case is that details are unimportant and that one can simply go back to the printed form, doesn’t always work.

· There is no unanimity in the US.

· Arbitration award in the US: until all terms have been agreed no fixture has been concluded. 

· The expression “subject to details” enables owners and charterers to know where they are in negotiations and to regulate their business accordingly.  It is a device which tends to avoid disputes, and the assumption of those in the shipping trade that it is effective to make clear that there is no binding agreement at that stage ought to be respected. 
Note on “subject to details”
· Letter of intent: a record of agreed terms without having an enforceable agreement, if negotiations are not completed. 

· It contains a reservation clause which states that the document is non-binding and unenforceable. 

· In charter party brokering practice, the negotiations are recorded in the “recapitulation” and the reservation is expressed as “subject to details”.

· However the Second Circuit has a contrary understanding of “subject to details” shown in the Great Circle Lines v Matheson case.

· Great Circle Lines v Matheson (Second Circuit): “a fixture sub details is an agreement on the main terms of a charter party, including the printed form to be used, subject only to negotiating details the parties did not manifest were material to the charter”.

· Barebones and fixtures: Charter parties are formed in two stages.  First, significant “main” terms are negotiated through brokers.  These terms are considered the “barebones” and include the name of the charterer, mane of owner, ship and its characteristics, time and place of delivery, duration of charter, place of redelivery, hire rate, printed form upon whish the contract is base, other terms.  These main terms where agreed upon are entitled a “fixture”. 
· Details: after a fixture has been reached, the parties continue to negotiate “details” amending the form contract specified in the fixture.  These minor issue “flesh-out” the original agreement or fixture.  The details include: speed of vessel, ship’s condition, cargo capacity, etc. 

· Where no amendment of details is agreed upon, the terms of the printed form govern.
· In recent litigation the Second Circuit maintained and even strengthened position:
· US Titan v Guangzhou Zhen Hua Shipping (The Bin He): Zhen Hua calls for the overruling of Great Circle Lines.  But the court says that unpopular though it may be, Great Circle Lines is binding precedent and they would not “overrule a prior decision of a panel of this court absent a change in the law by higher authority or by way of an in banc proceeding of this Court”.

Note on canceling and Laytime

· After a charter has been fixed, the chartered ship may arrive in port late or early. 

· The charter party may provide for both possibilities.

· If the ship is late, the charterer may cancel the charter, which is drastic relief.

· Uniform General Charter (GENCON 1994).9. Canceling Clause: 

· a) should the vessel not be ready to load on the cancelling date, the Charterers shall have the option of cancelling this Charter Party. 

· b) Should the owners anticipate that the Vessel will not be ready to load by the canceling date, they shall notify the charterers stating the expected date and the charterers may cancel or agree to a new cancelling date. 

· The remedy is only to cancel, there are no damages, if there’s a different representation then the charterer can claim damages.

· If the ship is early, the charterer will not have to begin paying charter hire until a fixed date if the voyage charterer contains a negotiated rider “laytime shall not commence before [date]”.

· Both laytime and canceling can be covered by adding “and if notice of readiness to load shall not have been tendered before 4 pm on [date], Charterers shall have the option of canceling this charter party”

· If a charter party specifies no readiness-to-load date in the case of a voyage charter, or delivery date in the case of a time charter, the owner’s obligation is simply to tender the vessel with reasonable dispatch.  If the owner does that, but the vessel nevertheless misses the canceling date, the charterer may cancel, but it has no action for damages since the owner didn’t breach.  This means that the only remedy is to cancel, there cannot be actions for damages. 
Laytime
· In Voyage Charters, laytime is very important. 

· For payment of freight, the charterer gets a certain amount of time to load and discharge the cargo. Sometimes, the amount of time will be specified, sometimes it’s expressed.  That time is referred as to laytime.  

· It usually exceeds the time in the contract, so the charterer will have to pay extra freight to the owner, this extra payment is called demurrage. 

· Under most voyage charters there will be a provision which outlines exceptions of the running of laytime.

· Once the laytime expires and the vessel goes into demurrage, there are no exceptions and the charter has to pay demurrage.  Once in demurrage, always on demurrage.  This is known as an extended freight. 

Abby v States Marine Corp

US court of appeals, 1950

Facts

· The time charter party contained a typical off-hire clause: in the event of loss of time, the payment of hire shall cease for the time thereby lost.  And if the speed is reduced, the time lost and the cost of extra fuel shall be deducted. 

· Delivery of the vessel was to take place no later than December 31 at 4 pm.

· From December 15 to about 3 pm on December 31, the vessel was being repaired in Norway.

· But delivery was tendered there at about 3:30 pm on December 31. 

· The charterer’s surveyor inspected the vessel and found no defects. 

· A certificate of delivery was signed. 

· The vessel sailed that day.

· At about 4 pm, a steel shaft broke and the vessel stopped at about 4:20 pm. 

· They had to repair the vessel and the total delay on January 3 was of 2 ½ days. 

· On Jan 3, the charterer informed the owner’s agent that if refused to accept delivery and that they cancelled the charter party. 
Procedural Posture

· Appeal from an interlocutory decree for the Aabys, the owners of the Norwegian diesel Tento which was entered after the trial of alibel by them for damages from the appellant, States’ Marines’, repudiation of a twelve month time charter of the ship. 

Issue 

Was repudiation justified?

Was there a warranty of seaworthiness. 

Holding 

Repudiation was not justified, 2 ½ days’ delay in the course of a 12-months’ time charter is insubstantial as to frustrate the purpose of the charter. 

Rule 

Warranty of seaworthiness: The right to repudiate depends upon whether the object of the charter is substantially frustrated by the breach. 

Rationale
· From the fact that the shaft broke almost immediately after the delivery of the vessel it could properly be inferred that it was defective at the time of delivery.

· The exercise of diligence to discover the defect is immaterial.

· But this doesn’t mean that there was necessarily a breach of the undertaking expressed here as the “vessel on her delivery to be tight, staunch, strong and in every way fitted for the service”.  Such an undertaking seems to be equivalent to a “warranty of seaworthiness” that is implied in all contracts concerning vessels in the absence of an express and unambiguous stipulation to the contrary. 

· Not every defect needing repair or causing damage amounts to a breach of undertaking. 
· Repudiation by a charterer is permissible only where the breach of the owner’s undertaking of seaworthiness is so substantial as to defeat or frustrate the commercial purpose of the charter. 

· Warranty of seaworthiness: an insubstantial breach of it, not going to defeat the object of the contract, will not justify repudiation. 
Class notes:

· Warranty of seaworthiness will come up in bills of lading.

· We’ll see it again in injury cases and we’ll see that works in a different way.

· We’ll also see it in insurance contracts and it will work in a different way. 
· So, we have to be careful when using this word.

· If the defect was apparent at delivery and the charterer would have not accepted the vessel, then the charterer had a right to repudiate the contract.  However, since the vessel was already accepted, the standards are different.

· Two day did not frustrate the commercial purpose of the charter. 
Note on “Warranties” and “Covenants”

· Charter parties contain a number of representations concerning the vessel. 

· Time charters: describe the vessel’s condition and seaworthiness, gross and net tonnage, deadweith carrying capacity, volume capacity, engine horsepower, and present location. Fuel and speed are important for time charters. 
· Voyage Charters: a voyage charterer who pays “lump sum” freight will be concerned with the vessel’s deadweight carrying capacity for a heavy cargo, or with its cubic capacity for a light cargo.

· Warranties: These are representations of a chartered vessel’s characteristics. The consequence of breach of warranty is to avoid the contract. 

· The charter party is spoken of as a “covenant” in which the shipowner “warranted” the usefulness of the ship. 

· In an action for breach of contract fault is irrelevant, but plaintiff must plead and produce evidence that the breach caused harm.

· In an action for breach of warrant, causation is not part of the plaintiff’s case.  If neither charterer nor owner can produce evidence of why the breach occurred, only that id did occur with harm to the plaintiff, judgment goes for the plaintiff.

· Charter parties are unregulated private contracts between well informed equals, and fairness is not a factor. 

· Covenant and warranty demonstrate the parties’ desire for certainty in allocating losses between parties and their insurers, not their desire in fairness. 

Class notes:

· There is some confusion as to the appropriate legal terminology. 

· Doesn’t matter what label you use, but if there’s a breach when did it occur and what is the consequence of the breach?
Mobil Shipping & Transp. v Wonsild Liquid Carriers

US court of appeals for the Second Circuit, 1999

Facts

· In late 1994 Mobil Shipping (Mosat) chartered a freighter named the Alsterstern from Wonsild.

· Under the charter, Wonsild warranted that the vessel “shall be in good working order and condition and in every way seaworthy and fit for the carriage of the cargo”.

· The vessel lost power while proceeding to a discharge and crashed into the discharge berth. 

· A surveyor hired by Wonsild determined that the vessel could navigate if the vessel sailed at the safest speed, in favorable weather and the hull damage was monitored. 

· The vessel’s captain said he could navigate to Hong Kong before making the repairs.

· Mosat told Wonsild that it was contemplating a discharge of the Hong Kong cargo in Singapore and it instructed the vessel to remain in Singapore. 

· Wonsild told Mosat that the costs of doing that would be bear by Mosat, since the vessel was able to navigate. 

· Mosat directed Wonsild to have the remaining oil discharged in Singapore. 

· Mosat paid the full freight as if the cargo had been transported to Hong Kong.

· Mosat incurred in additional costs to off-load the oil, store it and obtain another vessel.

Procedural Posture

· Mosat commenced a breach of contract in the southern district of New York.

· The court held that Wonsild breached its contractual warranty that the vessel would be seaworthy throughout the voyage. 

· There was a heightened standard because the vessel was transporting hazardous oil. 

Issue

Whether the vessel was seaworthy.
Holding

No, the ship was not seaworthy. Therefore, Wonsild breached its contractual obligation that the vessel would be fit to carry the oil throughout the voyage. 
The district court opinion is correct and is affirmed.  

Rationale

· Seaworthiness:

· A vessel is seaworthy when it “is reasonably fit to carry the cargo which she has undertaken to transport”. 

· In this environmentally -sensitive era, consideration of the potential environmental impact of a disaster comports with modern notions of what goes into the “seaworthiness” calculus. 

· The vessel must be equipped to store and transport the fluid safety. 

· The hazardous nature of the cargo is a relevant factor when determining the seaworthiness. 
· The seaworthiness depends on timing, upon delivery or afterwards. 
· Latent Defect.... the mere existence of a latent defect doesn’t terminate ipso facto the liability either under COGSa  or under the Hague-Visby Rules.
· Wonsild decision of not repairing the vessel was a superseding, intervening act breaking the chain of causation that is necessary to excuse its failure to perform its contractual obligations. 

· The shi

Authority on Safe Ports, Berths and Places

New York Produce Exchange Time Charter Party Form (NYPE 93)

· Trading Limits: the vessel shall be employed in lawful trades between safe ports and safe places.

· Berths: the vessel shall be loaded and discharged in any safe dock or at any safe berth of safe place that charterers or their agents may direct. 

Uniform General Charter (GENCON 1994)

See pg. 398

American President Lines v United States

· When a charterer directs a vessel to a port the captain believes to be unsafe, the is confronted with a difficult dilemma.  

· He may refuse to comply and assume the risk that the port was not unsafe.

· Or he may attempt to comply and making the risk of making miscalculation in seeking to avoid danger. 

· In any case, the charterer is not relieved of legal responsibility of the consequences of his breach of contract unless the course followed by the captain is so imprudent that it can fairly be said to be an intervening act of negligence. 

· To constitute an intervening act of negligence, the course followed by the captain must entail an unreasonable risk. 

Note on “Safe Port”, “Safe Berth” and “Safe Place”

· A charterer’s covenant that the vessel will be ordered to “safe” berths or “safe” ports is commonly described as a warranty.

· New York is considered a safe port for all but very deep draft vessels.

· To be “safe”, a port or berth must be safe, not simply for some vessels, but for the chartered vessel.

· The charterer is obliged to nominate a specific berth and not simply a loading or discharging area.  The “place” must be one “at” which the vessel can lie.  This is appropiate language to refer to her specific berth while at anchor, but is wholly inappropriate if “place” is cosntrued to include an area as large as Hingham Bay. 

· The natural meaning of “safe place” is a place entirely safe, not an area only part of which is safe.

Class notes:
· The safe port/berth has to be practically safe for the vessel. 

· The safe berth warranty requires that the berth can leave the loading port without being exposed to risk of physical damage.

· The warranty can vary for geographical reasons. 

· Basic concepts of negligence can apply. 

· The safe port warranty is not absolute, it can be waived. 

Orduna, S.A. v Zen-Noh Grain Corp.

US court of appeals for the Fifth Circuit, 1990
Facts

· In March 1984, a steel loading arm fell from a grain elevator on the Mississippi River onto the deck of the motor vessel Trebizond, which was loading cargo in the berth below. 
· This damaged the ship and delayed its departure.

· Orduna, the shipowners, sued its voyage charterers, Euro, the owner and operator of the elevator, Zen-Noh, the design engineer of the structure (F&P) and the loading arm manufacturer. 

Procedural Posture

The district court found Zen-Noh, F&P liable.  Euro was also found liable, but was granted indemnification from Zen- Noh and F&P.

Rule

A charter’s party’s safe berth clause doesn’t make a charterer the warrantor of the safety of a berth.  Instead the safe berth clause imposes upon the charterer a duty of due diligence to select a safe berth.

Rationale

· The master on the scene, rather than a distant charterer, is in a better position to judge the safety of a particular berth.  The master is an expert in navigation.  The charterer is usually a merchant.  The charterer customarily chooses ports and berths based on commercial as opposed to nautical grounds. 
· The standard safe berth clause doesn’t compel the master to take a vessel into an unsafe berth. 

Class notes:

This case is wrong.
The policy issues is wrong in this case.  Why is this a violation of public policy.

The analysis is strange because the charterer is selecting the port because it has more knowledge of selecting the port than the owner. 

If the second circuit would have have this case it would be different.

There are some clauses where it says that the obligation of the charterer is to select a safe port and if the parties agree, then it shouldn’t be a matter of public policy. 

Earn Lines v Sutherland (The Claveresk)

US court of Appeals for the Second Circuit, 1920

Facts

· Sutherland time-chartered Claveresk to Earn Line for about five years. 
· The charter party contained the usual breakdown and restraint princess clauses.

· Sutherland received a formal requisitioning letter from the governemtn. 

· The substraction of the steamer from Earn Line’s service was treates as a refusal by Sutherland to perform the charter party and a repudiation thereof. 

Rationale

· Contracts of carriage, voyage charthers, and other short-term agreements may be terminated by “restraint of rulers”, as well as any other exception, if there is enough of it. 

· The charter party was terminated by frustration.

· But there was no breach, therefore there can be no damages. 

Note on Frustration of Charter Parties

· Requisition is one form of frustration. 

· New York Produce Exchange Time Charter Party, see pg. 405.

· If the vessel is requisitioned by the government during the charter party, the vessel shall be deemed to be off hire.  This period shall count as part of the period provided for in this charter party. 

· If the requisition exceeds x time, the charter party may be cancel and no consequential claim may be made by either party. 

· War and civil insurrection also may frustrate a contract. 

· Wong Wing Fai v United States: Frustration of a charter party is a change of conditions so radical that accomplishment of the commercial object of the charter is made impossible.  When a charter is frustrated, the charter is canceled and the parties are released from their respective obligations.

The charter party can be cancelled when the government of the shipowner has requisitioned the ship,  when war between the government of the shipowner and the destination country becomes imminent while the ship is en route, and when the ship has been destroyed. 
Class notes:

· In order to have frustration of contract you must have an unforeseen event for which there’s no allocation of risk in the contract and which renders performance of the commerciality of the contract impracticable.
Time Chartering

· It’s always a condition that the vessel is seaworthy.

· It’s the owner’s crew under the charterers command. Owner provides crew and operates the vessel under the charterer’s direction.

· The owner has the obligation to load the vessel and direct the same.

· The charterer must pay the hire.

· Charterer must pay for fuel.

· Charterer must designate safe ports and berths for the loading and unloading of the cargo.

· Charterer must redeliver the vessel on time at an agreed place. 

· A time charter contemplates a number of different trips or rarely only one trip. So, the charterer will take the vessel to numerous places. 
· As a quid pro quo for the agreement, the owner requires that the charterer agree to designate safe ports and berths to load the cargo and discharge the cargo.

· In a time charter, the charterer has more options and the owner won’t know in advance were those places are going to be. So, the safe port and safe berth are important (in voyage charterer the safe ports are specifically mentioned). 

Authority on Time Chartering
New York Produce Exchange Time Charter Party Form (NYPE 1993)
See pg. 409

· Confers only the use of the chartered vessel upon the charterer.

· The charterer acquires no property interest in the vessel. 

See pg. 410

· A time chartered vessel remains in the owner’s possession during the charter period. 

· A time charterer is liable to the owner only for damage resulting from negligence in loading, stowing, or discharging or from a breach of a charter party warranty that the charterer will order the vessel loaded only at safe ports and places, or from the carriage of dangerous or injurious cargo contrary to the terms of the charter. 

See pg. 412-414

Voyage chartering 
· Contract is for a voyage from A to B

· Owner employs crew and is in charge of navigation of vessel

· Owner loads cargo provided by charterer.

· There may be a safe port, safe berth provision. 

· In a voyage charter the safe port and safe berth are specifically named before the voyage starts. 

Authority on voyage chartering

Uniform General Charter (GENCON 1994)

· A voyage charter or “trip charter” focuses on the cargo instead of the vessel.  
· It is a contract of affreightment (COA), a contract for the carriage of goods from one or more loading ports to one or more discharging ports, on one or a series of voyages. This contract from a commercial point of view means the carriage of a specified quantity of cargo during a specified period on vessels to be designated by the shipowner. 

· See pg. 414-420

Remedies for Breach of Charter

The basic remedy is damages.  It tries to put the parties in the position as if no breach had happened. 

Relief for Breach of Charter

Clyde Commercial v West India

· A vessel was quarantined for 40 days according to government’s orders. 

· Article 15 - in the event of the loss of time from deficiency of men or ... for more than 24 hours, the payment of hire shall cease until she be again in an efficient state to resume her services and the charterer was entitled to deduct charter hire for that time. 

· Detention by quarantine authority is a restraint of princes or people. This exception relieves the owner from liability to the charterer for the delay so caused. The case is to be treated as if no delay had occurred.
Note on “Off-Hire” and Damages

· Hire continues to run from the time the vessel is placed at the charterer’s disposal until the vessel is placed back at the disposal of the owner, except with the charterer is relieved from making a hire payment for a cause included in the general exceptions clause (clause 21) or when an event occurs that calls for the cessation of hire under the off-hire clause (clause 17).
· If the owner is shielded from liability under the general exceptions clause, the charterer has to pay even if unable to use the vessel. 

· The right to off-hire did not depend upon loss of profits, but upon the fact that the vessel was not in a “thoroughly efficient” condition. 

· Off-hire provides a floor for recovery where the charterer’s loss of use arises from a listed cause.

· Off-hire also provides a ceiling on compensation for the charterer’s loss of use.

Class notes:

· This clause deals with the scenario that there’s a problem which suspends the use of the vessel and which suspends the payment of the hire.

· See clause 17 in page 60 of the supplement. 

United Transp. V Berwind-White Coal-Minning (The Kerry Range): 
The court granted a solatium (compensatory damages) to the injured shipowner in the difference between what he did earn and what he would have earned during the time that would have been required to fulfill the charter of which he was wrongfully deprived. 
· Where the shipowner breaches the charter party, damages are the difference between the cost of charter and the cost of transportation by substitute means. 

Osaka Shosen Kaisha v Pacific Export Lumber (The Saigon Maru): 

The contract of affreightment doesn’t create a lien.  The lien created by the law must be mutual and reciprocal. 

The obligation between ship and cargo is mutual and reciprocal and does not attach until the cargo is on board or in the master’s custody. 

The lien of the cargo owner upon the ship is limited by the corresponding and reciprocal rights of the shipowner upon the cargo. 
Kraus  Bros Lumber v Dimon SS (The Pacific Cedar):

Lack of knowledge by the parties at the time of the payment that the freight demanded was excessive should have no bearing on the existence of the lien.

Luckenbach v Pierson

· It involves a time charter. 

· The withdrawal of a vessel from a charter party means that the owner shall deprive the charterer of any further enjoyment or use of the vessel and take it into his own exclusive possession. 

· This can be done, even where the vessel is at sea, provided she is light, but if there be any cargo on board no withdrawal can be made until the cargo be relanded, if the vessel is at the loading port, or until it be discharged if she is at sea or at destination. 
Class notes:

· The owner has the right to withdraw the vessel of use from the charterer.
· If the charterer fails to pay hire, the owner can withdraw the vessel. 

· The right to withdraw is very important. 

Charter parties and bills of lading
Authorities on issuing bills of lading 

Liner Bill of Lading

The form begins with lines on which to list the Shipper, consignee, vessel and port of discharge.
See pg. 445 and 446

Continental v Polish

· Where terms of the charter party are expressly incorporated into the bills of lading, they are a part of the contract of carriage and are binding upon those making claim for damages for the breach of that contract, just as they would be if the dispute were between the parties to the charter agreement. 
· To incorporate a charter party, it must me specifically refer and use unmistakable language indicating that it is incorporated. 

· By mentioning the location and parties involved, we find that the specification of the date of the charter party, along with the references to charter parties made on the bill’s face and overleaf, suffice to identify the relevant charter party with the specificity needed to give effect to the intended incorporation. 
Note on conflicts of documentary terms

· The voyage charter party governs the relations between the owner and the cherterer/shipper with respect to the vessel, and the voyage charter party is a private an unregulated contract. 

· The cargo is usually covered by a bill of lading issued by the owner to the charterer/shipper.

· The bill of lading applies as private contract and the owner is a bilee for hire, not a common carrier.

Continental Grain v Puerto Rico Maritime Shipping

· The duty to load, stow, trim and ultimately discharge a vessel’s cargo generally falls on the shipowner, who also bears the consequences of any failure. 

· However, the parties can alter this.
· Parties entering into charter contracts for private carriage of goods at sea are free to allocate risks contractually either by express contractual provision or by allocating specific duties concerning the cargo and the voyage, with the result that the responsibility for cargo loss fall son the party who agreed to perform the duty involved. 

· In private carriage, the burden of proving the cause of the damage remains always with cargo.  

· Under COGSA, by contrast, cargo need only establish a prima facie case of causation; then the carrier has the burden to show that the damage did not result from its negligence. 

Bills of Lading
Carrier liability for cargo casualty
1. Cargo casualty without carrier liability

Authorities on cargo casualty without carrier liability
The Niagara v Cordes:
In the absence of legislative provisions carriers by water are insurers and liable in all events for every loss or damage, except when it happens without any fault or negligence on the part of the carrier. 
Harter Act Section 3:

The owner of a vessel transporting merchandise to any port in the US shall exercise due diligence to make the vessel seaworthy.  The vessel, owner, charterers, agent or master shall not be held liable for losses arising form dangers of the sea, acts of God, public enemies or the inherent defect, quality, insufficiency of the package… or for loss resulting from any act or omission of the shipper or owner of the goods or from saving or attempting to save life or property at sea…

Carriage of goods by Sea Act section 4:

Rights and immunities of Carrier and Ship, see pg. 315

United Nations convention on the Carriage of Good by sea, 1978 (Hamburg Rules):

Art 5 - Basis of Liability: The carrier is liable for loss or damage of goods and delayed delivery if it took place while the goods were in his charge, unless the carrier proves that he took all measures that could reasonably be required to avoid the occurrence. 
Note on Cargo Casualty without carrier

The authorities let escape the carrier from liability for cargo loss or damage if the carrier can prove that some other cause produced the casualty. 

No liabilities causes:

Causes outside the carrier’s control

International acts by the carrier to save life or property

Causes within the shipper’s control

2. Unseaworthiness of the vessel 

Authorities on seaworthiness of the vessel

The Niagara v Cordes:

A carrier’s duty when transporting goods is to provide a seaworthy vessel.
Harter Act, Section 2:

The duty to exercise due diligence from the owner of the vessel shall not be lessened, weakened or avoided.

Harter Act Section 3:

The owner of any vessel transporting merchandise that exercised due diligence to make the vessel seaworthy will be responsible for loss or damages resulting from faults or errors in navigation, but it won’t be liable for dangers of the sea, acts of God or public enemies, or from the defect of the goods or for attempting to save life or property at sea.
Carriage of goods by sea act, section 3:

  (1) The carrier shall be bound to exercise due diligence to:

a) Make the ship seaworthy

b) Properly man, equip, and supply the ship

c) Make the holds, refrigerating and cooling chambers and all other parts of the ship in which goods are carried. 

  (8) Any agreement relieving the carrier from negligence, fault or failure in the duties provided in this section or lessening such, shall be null and void.

Carriage of good by sea act, section 4:

The carrier will be liable for loss or damage arising from unseaworthiness only if caused by want of due diligence….  Whenever loss or damages has resulted from unseaworthiness, the burden of proof the exercise of due diligence shall be on the carrier. 

(2) Neither the carrier nor the ship shall be responsible for loss or damage arising from …     (p) latent defects not discovered by due diligence.

United Nations Convention on the Carriage of Goods by sea, 1978 (The Hamburg Rules):
Part II, article 5, Basis of Liability:

The carrier is liable for loss as well as from delay if the occurrence took place while the goods were in his charge, unless the carrier proves that he took all measures that could reasonable be required to avoid the occurrence. 

Martin Fuller v The Southwark
Supreme Court, 1903

Facts

· The Southwark was a vessel belonging to International Navigation Co.

· A shipment of beef was carried in this vessel.

· The meat was required to be kept chilled during the voyage.

· The vessel had a refrigerating system.

· The meat was received under a bill of lading. Across the bol there was a disclaimer which said that the vessel owner wasn’t responsible for the meet, including defects to the refrigeration system.
· The refrigeration system broke down. 

· Upon the arrival of the ship at Liverpool, the meat was decomposed. 

Procedural Posture

The trial court and the appeal court exonerated the vessel. 

Issue

Whether the terms on the bol are enforceable and thus the owner is not liable.
Holding

· The terms of the bol are not enforceable and the owner is liable. 

· To permit the parties the enforcement of the bol would be to allow the parties to enforce a contract in violation of the positive terms of the statute. 

· Reverse and remanded.

Ruling 
· Harter Act governs this case.
· The effect of this act is to limit the liability of the vessel owner in particular conditions.

· Before the owner can have the benefit of the relief provided by section 3, he must have exercised due diligence to provide a seaworthy vessel.

· The test for seaworthiness is:

· Whether the vessel is reasonably fit to carry the cargo which she has undertaken to transport. 

· Seaworthiness also depends on the vessel being fit to the particular cargo to be transported.  A vessel must be able to transport the cargo which it is held out as fit to carry or it is not seaworthy in that respect. 

· The shipper has no control over the apparatus.  It is under the supervision and care of the vessel owner, inspected and operated by those in his employ. 

· The burden of proof is on the owner. 

· The right of the carrier to be exonerated in the respects named in the Harter Act depends upon the exercise of due diligence upon his part in discharging the primary duty of providing a seaworthy vessel. 

· This initial duty was not done in this case.  The vessel owner had not sustained the burden cast upon him to establish the fact that he has used due diligence to furnish a seaworthy vessel.

· The Harter Act relieves carriers from some of the harsher rules of obligation in force before its passage, but this relief is conditioned upon the discharge of the carrier’s duty to use due diligence to provide that which it holds out to the shipper it is competent to furnish a seaworthy vessel, duly equipped and provided for the purposes of the voyage. 

Thyssen Inc v The Eurounity 
Court of appeals, Second Circuit, 1994

Facts 
· Thyssen and Associated are importers of steel products.

· They purchased a quantity of hot rolled steel in Europe for the purpose of resale and made arrangements to ship the steel from Belgium to Savannah and Houston aboard the vessel. 

· Atlantic Lines, the charterer of the vessel, issued the bol.

· The bol included notation that the steel was “rust stained, partly rust stained and wet before shipment”. 

· Prior to the loading of the vessel, Atlantic Lines had entered into a charter party with Licetus, the owner of the vessel. 

· Licetus warranted that the vessel was in a thoroughly efficient condition.

· Licetus guaranteed that the vessel’s hatch was watertight. 

· The charter party also included that claims for loss or damage to the cargo due to unseaworthiness would be 100% owners and claims for damage due to bad stowage or handling would be 100% charterers. 

· The vessel encountered a storm and water entered the cargo holds. 

Ruling

Liability:

· Peril of the sea: a peril of the sea occurs when conditions are of an extraordinary nature or arise from irresistible force or overwhelming power, and which cannot be guarded against by the ordinary exertions of human skill and prudence. 

· There isn’t a general standard to determine peril of the sea, it’s dependant upon the facts of each case. 

· In this case the weather conditions were not unusual in the wintertime in the North Atlantic.   The weather conditions were foreseeable and the wind, waves and cross-seas were to be expected, therefore the vessel has not proven that it is entitled to exoneration based on a peril of the sea. 
Note on when unseaworthiness occurred

The crew might be negligent, but not the owner.  It depends on the timing. 

The Silvia (1898): 

· It was carrying sugar.  
· On the compartment next to it, it had spare sails and ropes.  
· The compartment was left open, even though it could have been opened in two minutes.  There was a storm and a glass port was broken in the compartment next to the sugar one, which made the sugar get wet. 

· Since the ship was fine at the time it left the port, the ship was seaworthy. 

International Nav. Co. v Farr & Bailey Mfg. Co. (1901):

· 20 bales of burlaps were consigned to the libellant and a bol was given.   Water entered the compartment and the burlaps were damaged.

· The ship had been inspected at port and seemed to be fine.

· The omission to securely cover the porthole was a fault in management and within the exemption in section 3 of the Harter Act.  

· The obligation of the owner in section 2 of the Act is to exercise due diligence to make the vessel seaworthy, but that obligation was don tdone when this vessel sailed with a hole in her side.  

· Whether the duty of seeing that it was closed devolved on officers of the ship or the foreman of the stevedores or on all of them, the obligation was to use due diligence to make her seaworthy before she started on her voyage, and the law recognizes no distinction founded on the character of the servants employed to accomplish that  result.  

The Folmina
Supreme Court, 1909

Facts 

· The Folmina sailed from Japan to New York with a large shipment of rice.
· The BOL contained the exception of perils of the sea and a provision that the ship is not liable for sweat, rust, decay, vermin, rain or spray. 

· The rice was damaged when it arrived in NY.  

· The damaged was caused by sea water. 

· The ship was carefully examined during and after the delivery and the decks, hull, side plating and rivets of the ship were found to be intact and free from leaks. 
· No adequate means of access of sea water were found.

Ruling

· If goods are received in good order on board and are to be delivered in like good under the BOL, but if the goods are damaged, the burden lies upon the carrier to show that it was occasioned by one of the perils for which he was not responsible.
· Proof that the damages was caused by seawater doesn’t proof that it was caused by peril of the sea. 

· The carrier has the burden to proof a connection between damage by the seawater and the exception against sea perils. 

· In this case there was a failure to prove whether the presence of the seawater was caused by an accident, negligence or any other cause. 
· Since the carrier couldn’t prove it, the damage is resolved against him. 
Riverstone Meat v Lancashire Shipping Co.  (Muncaster Castle)

House of Lords, 1960

Facts 

· 150 cases of canned ox tongue were shipped in good order on board the Muncaster Castle.

· In the BOL it said that carrier were entitled to all privileges, rights and immunities contained in the Australian Sea-Carriage of Goods Act. 

· Water was discovered after 4 days of sailing and it had damaged 113 of the cases. 

· The cause of the seawater was because a fitter negligently failed to secure the nuts on the inspection cover evenly, so they loosened up and seawater entered. 
Issue 

Whether the respondents discharged the vessel seaworthy - Yes they did. 

Whether the carrier is responsible for the negligence of the fitter - Yes they are resp. 
Ruling

· The fitter was an independent contractor.

· By entrusting the vessel to reputable ship-repairers, the carriers didn’t perform their duty to exercise due diligence.

· They were vicariously liable for negligence of a servant of an independent contractor.

· The shipper is entitled to recover from the carrier.

3. Negligent care and custody of cargo

Authorities on care and custody of cargo 

See pg. 331

The Niagara v Cordes:

When the master receives the goods, it is his duty to take all possible care of them in their passage and make due transport and safe delivery. 

Harter Act, Section 1:

Stipulations relieving from liability for negligence: It’s not lawful for the owner of the vessel, master or agent to insert in the BOL that they shall be relieved from liability for loss or damage arising from negligence, fault or failure in loading, stowage, custody, or proper delivery. The clause will be null.  

Carriage of Goods by Sea Act, section 3:

The carrier shall properly and carefully load, handle, stow, carry, keep, care for and discharge the goods carried. 

United Nations Convention on the Carriage of Goods by Sea, 1978 (Hamburg Rules):

The carrier is liable for loss, damage or delay delivery if the occurrence took place while the goods were in his charge, unless he proves that they took all measures that could reasonably be required to avoid it. 

Knott v Botany Mills
Supreme Court, 1900

Facts

· Bales of wool were taken on board at Buenos Ayres and were stowed in a temporary wooden bulkhead which wasn’t tight. 
· The ship also took wet sugar.

· The wool was damage by the sugar drainage. 

· The ship was seaworthy and the damage was caused by negligence of those in charge of the ship and cargo. 

Issues 

Whether this damage to the wool was “loss or damage arising from negligence fault, or failure in proper loading, stowage, custody, care or proper delivery or cargo” within the first section of Harter Act?

Or 

Whether was “damage or loss resulting from fault or errors in navigation or in the management of said vessel” within the third section of that act?

And 

Do the words in the first section “any vessel transporting merchandise or property from or between ports of the US and foreign ports” include a foreign vessel transporting merchandise from a foreign port to a port of the US?

Ruling 

· The damage arose from negligence in loading or stowage for the cargo and not from fault or error in the navigation or management of the ship.

· There was no fault or defect in the vessel herself.
· The ship was seaworthy. The negligence consisted in stowing the wool far forward without taking care subsequently that no changes of loading should bring the ship down by the head. 

· The ship and her owner must therefore answer for the damage. 

Schnell v The Vallescura

Supreme court of US, 1934

Facts

· Shipment of onions on board of the Vallescura.

· From Spain to NYC. 

· The onions were received in good condition, but arrived in decay. 

· The damage was caused by improper ventilation of the cargo.

· The failure to ventilate was due in part by the heavy weather and by neglect of eh master and crew in failing to keep them open at nigh tin fair weather. 

Ruling

· The failure to ventilate was not a “fault or error in navigation or management” of the vessel, from the consequences of whichit may be relieved by section 3 of the Harter Act.

· The management was of the cargo within the meaning of section 1 and 2. 

· In general the burden rests on the carrier to bring himself within any exception relieving him from the liability because he is a bailee intrusted with the goods with respect to the care and safe delivery.

· When the carrier succeed in establishing that the injury is from an excepted cause, the burden is then on the shipper to show that the cause would not have produced the injury but for the carrier’s negligence.

· But, if the carrier delivers damaged goods by causes unknown, he is subject to liability. 

· The carrier must bear the entire loss where the injury appears to be from sea peril and/or negligent stowage and he fails to show what damage is attributable to sea peril. 

4. Errors in Navigation or Management of the Vessel

Authorities on Navigation or Management
See pg. 336

The Niagara v Cordes:

Carriers are insurers and liable for damages, unless it happen by the act of God, the public enemy or other accident whithout fault or negligence on the part of the carrier.

Harter Act, section 3:

If the owner exercises due diligence to make the vessel seaworthy, neither the vessel, the owner nor the agents will be responsible for damage resulting form errors in navigation or management of the vessel. 

Carriage of good by sea Act, section 4:
Neither the carrier nor the ship shall be responsible for loss or damage arising from: Act, neglect or default of the master, mariner, pilot or the servants of the carrier in the navigation or in the management of the vessel. 

United Nations Convention on the Carriage of Goods by Sea, 1978 (The Hamburg Rules):

Art. 5 - the carrier is liable for loss, damage or delay if the goods were in his charge, unless the carrier proves that he took all measures that could reasonably be required to avoid the occurrence. 

Mississippi Shipping Co. v Zander & Co. (The Del Sud)

US court of appeals, 5th circuit, 1959

Facts

· Coffee was loaded into the Del Sud. 

· Sweater damaged the goods.

· The water entered through a fracture caused by the pressure of the ship’s weight at contact with the dock.

· When the Del Sud left the Port of Santos, she bore the open wound and was unseaworthy.

Ruling

· The Harter Act says in section 3 that the owner must exercise due diligence to make the vessel seaworthy “before and at the beginning” of the voyage.  This means that to respect with the cargo being loaded, the vessel must be seaworthy at the time of the receipt of cargo and must continue in that state until the ship sails. 

· The voyage commenced at the time the wound to the ship was sustained. 

· The damage thus occurred after the voyage had begun, therefore the failure of the master to inspect and repair the damage was an error in navigation and management and excused under section 4. 

· At Santos, Montevideo and Buenos Aires, the master stood as any other servant of the shipowner, and any failure to exercise due diligence to make the vessel seaworthy with respect to cargo loaded at each respective port would be chargeable to the owner.  But at subsequent ports and with respect to cargo previously loaded, the acts of the master are those of management and navigation excusable under section 4, unless the particular activities are those concerning the care, custody, receipt and delivery of cargo. 

· The initial damage was occasioned as a result of error in navigation.  The voyage had begun and there wasn’t a failure of the master to exercise due diligence at Santos to make the vessel seaworthy.  The error was one in management of the vessel unaffected by any act of the owner.

Note on cargo losses from errors in navigation or management

· If error in navigation causes a collision and the collision causes cargo loss, the carrier is not liable.  But, the carrier must exercise due diligence to make the vessel seaworthy.

· Under the COGSA, when the cause of the loss is an error in navigation or management, the carrier is exonerated regardless of any failure to exercise due diligence in making the vessel seaworthy, re aspects unrelated to the loss. 

· Errors in navigation, exoneration granted by section 3 of the Harter Act and granted unconditionally by 4(2)(a) of the COGSA. 

· In negligence in loading, stowage, custody, care or discharge of the cargo, the carrier is responsible under both acts. 

· The problem is to differentiate negligence from errors in navigation or management. 

· The test is whether the act relates to the internal management of the vessel or to the care of the cargo.

· some fault or errors in navigation are:

· tipping a ship to examine her propeller

· leaving port in face of a storm warning

· failure to pump bilges

· failure to replace the cap of a bilge sounding pipe after taking soundings

· leaving port without a pilot

· etc. see pg. 342. 

· Examples of negligence in care and custody, see pg. 342. 

5. Fire 

Class notes:

· In the 9th circuit in order to rely on the fire exception of COGSA or fire statute the burden of proof is on the carrier to prove the seaworthiness of the ship.
· The 2nd circuit if the carrier shows the damage was caused by fire, then the burden of proof of due diligence is on the shipper.
· If there’s a fire, there are two ways to deal with it:

· Neglect of carrier or owner, then the limitation of liability is not applicable.

·  It could be due to unseaworthiness, if this is the case, then the matter is on proving due diligence.

Authorities on Fire Losses

Decisional Law:

Fire at sea was so frightening that calling it negligence wouldn’t make crews more careful, and cargo insurance would cover fire losses wherever they occurred.  

Owner weren’t liable for fire.

Harter Act: has no mention of fire. 

The fire statute (1851): 

No vessel owner shall be liable for goods damaged due to fire, unless it’s caused by the neglect of the owner. 
This is only available to vessel owners and not to time charteres or voyage charteres.  So, it’s a limited application.

If the owner is exonerated from liability, there’s no liability in rem. 

The neglect has to be personal to the owner, so where there’s a big company there has to be fault or negligence of someone who has managerial responsibility, so neglect of a crew is not neglect in this way, fault or privity. (in death or injury, master’s neglect is attributed to the owner). 
Carriage of Goods by Sea Act, section 4:

Neither the carrier nor the ship shall be responsible for loss or damage resulting from fire, unless it was caused by fault or privity of the carrier. 


This includes time-charterer or voyage charterer. 


This has a broader application. 

If the carrier is exonerated from liability, there’s no liability in rem. 

The neglect has to be personal to the carrier, so where there’s a big company there has to be fault or negligence of someone who has managerial responsibility, so neglect of a crew is not neglect in this way, fault or privity. (in death or injury, master’s neglect is attributed to the owner). 

United Nations Convention on the Carriage of Goods by Sea, 1978 (Hamburg Rules):

The carrier is liable for goods damaged by fire, if the claimant proves that he fire arose from fault or neglect on the part of the carrier. 

Earle & Stoddart v Ellerman’s Wilson Line ( The Galileo)

Supreme Court, 1932

Facts 

· Coal was found to be afire. 
· Following appropriate efforts to extinguish the fire, the vessel sank.

· The entire cargo was lost.

· The cause was the fire, which no neglect of the owner contributed. 

· The cause of the fire was the condition of the coal at the time the voyage was commenced, which made the vessel unseaworthy.

· The cause of the unseaworthiness was the negligence of the ship’s chief engineer in putting new coal on top of old one which has heated. 

Ruling

· “Neglect of owner” means personal negligence or negligence of its agents. 

· The statute doesn’t confer immunity to the owner where the fire resulted from unseaworthiness existing at the commencement of the voyage and discoverable by the exercise of ordinary care or exercise of due diligence to make the ship seaworthy. ?????
· The duty to make the vessel seaworthy before starting the voyage is non-delegable, and if the unseawrothiness could have been discovered by due diligence there was necessarily neglect of the vessel owner. ??????
· The libel was dismissed. 

· Low level crew members don’t make the owner neglect. 

???????????????????

In re Ta Chi Nav (Panama) Corp (The Eurypylus)
US court of appeals, 2nd circuit, 1982

Facts 

· The Eurypylus was owned by Ta Chi Nav.

· The vessel got fire and the ship was gutted and sold for scrap.

· Most of the cargo was destroyed. 

· The fire was spread by the explosion of cylinders containing oxygen stored near the engine room where the fire started. 

Ruling

· The storage of the cylinders made the vessel unseaworthy. 

· The COGSA states that the carrier shall not be responsible for fire damage resulting from fire “unless caused by the actual fault or privity of the carrier”.
· If the carrier shows that the damage was caused by fire, the shipper must prove that he carrier’s negligence caused the fire or prevented its extinguishment.

Notice of Claim
Class notes:
If you fail to give timely notice, you can still bring suit, but the failure to give timely notice can have an important effect on the burden of proof. 

Authorities on Notice of Claim

Decisional Law: if the bill of lading contained a notice of claim provision, the courts would enforce it.  The timeliness of actions for cargo loss was governed by the laches principle.   The court will look at the State’s Satute of limitation to determine whether the delay is unreasonable.  If this delay has caused prejudice to the other party, the case will be dismissed. 
The Harter Act has no notice of claim provision.  Time-for-suit clauses in bills of lading are enforced, provided they are reasonable, doctrine of lacis - a claim could be dismissed if the claim is brought unreasonably late. 
Carriage of Goods by Sea Act, section 3: 
· unless notice of loss or damage is given in writing to the carrier at the port of discharge before or at the time of the removal of the goods into the custody of the person entitled to delivery, such removal shall be prima facie evidence of the delivery by the carrier of the goods as described in the bill of lading.  If the loss is not apparent, the notice shall be given within three days.
· The carrier and the ship shall be discharged of liability in respect of loss or damage unless the suit is brought within one year after delivery of the goods or the date when the goods shall be delivered. 

Arbitration:

· Arbitration is not considered a suit, so the statute of limitation doesn’t apply and the arbitrators will decide whether to apply it or not. 

· In NY the arbitrators have held that the one year limitation should apply. 

United Nations Convention on the Carriage of Goods by Sea (Hamburg Rules), Article 19-20: 


Article 19: unless notice of loss or damage, specifying the nature, is given in writing no later than the working day after the day when the goods were handed over to the consignee, such handing over is prima facie evidence of the delivery by the carrier of the goods as described in the document of transport.  

If notice is not apparent, notice should be given within 15 days after the day the goods were handed over to the consignee.

 
If the state of the goods at the time they were handed over to the consignee has been the subject of a joint survey or inspection by the parties, notice in writing need not be given of loss or damage ascertained during such survey or inspection.


Article 20: any action relating to carriage of goods is time-barred within a period of two years. 

Bally Inc. v The Zim America

US Court of Appeals for the 2nd circuit, 1994

This case talks about how the burden of proof works (the pin-pon thing).

Facts 

· In August of 1990, Bally engaged Odino-Valperga, a large freight-forwarding agency, to consolidate several shipments of leather goods that Bally had purchased from six different Italian manufacturer and arrange for the shipment to NY.
· Zim was the vessel where the goods were ship in. 

· There were 301 cartons of goods.

· The goods were put in a container and the container was locked and sealed. It was also sealed with a rope. 

· The sealed should remain unbroken until the cargo is delivered to the consignee.

· The goods were loaded on August 23, 1990 and arrived in NY in good order. 

· 65 cartoons were missing out of 301, but the seal and the rope were intact. 
· Three weeks after delivery, Bally sent Zim a claim statement dated October 10, 1999 for the amount of the loss.

· Zim denied liability and refused to pay. 

Rationale

· That the goods were damaged while in carrier’s custody can be proven by:
· Delivery of the goods to the carrier in good condition.

· Outturn by the carrier in damaged condition

Delivery of the goods to the carrier in good condition (proved):

· The weight listed on a bill of lading is prima facie proof of receipt by the carrier of that weigh regardless of attempted reservations like “said to weigh”, “shipper’s load and count” and “contents of packages are shipper’s declaration”.

· A clean bill of lading does not, however, constitute prima facie evidence of the condition of goods shipped in sealed packages where the carrier is prevented from  “observing the damaged condition had it existed when the goods were loaded”.

· In this case the bill of lading was prima facie proof of the weight of the cargo, but not the number of the cartons because it couldn’t be ascertainable from any external examination. 

· Trinca testified that he observed 301 cartons being loaded, so Bally established the first prong of its prima facie case. 

Outturn by the carrier in damaged condition (failed to prove):

· Based on the parties’ stipulation that 65 cartons were missing, proves a shortage of cargo at outturn. 

· Weight: It is generally the carrier and not the consignee that has the obligation of weighing a sealed container upon delivery at the port of destination. 

· The carrier doesn’t have the obligation of weighing cargo at the time of delivery, the COGSA doesn’t impose such obligation. 

· Bally didn’t prove that the cargo was lost while it was in Zim’s custody, if he would have weighed the container while it was sealed and thereby demonstrated a shortfall in weight, Bally would have had a better case. 

· Timely notice (not given): COGSA section 3(6) - Bally didn’t give Zim a timely notice of the missing goods. Bally didn’t provide Zim with a written notice of the missing cartons until three weeks after it discovered the loss, even the phone call was until 8 days after delivery. 
· Therefore it creates a presumption that the carrier delivered the cargo in good order. This wouldn’t be conclusive if there was enough evidence to prove that the goods were lost while in Zim’s custody, but in this case there isn’t enough evidence. 

· There is insufficient evidence in the record to support a finding that the 65 cartons of leather goods were missing at outturn.  Even if we had some doubt on this point, there certainly was insufficient evidence to overcome the presumption of good delivery created by 3(6).

· Bally failed to prove the second prong. 

If you give timely notice, then the carrier has the problem to prove that the goods were in good condition. 

The package limit on damages
Supplement p. 90, section 5

Class notes:

Value of Cargo:

· The amount of loss on the cargo is determined at the value of the goods at the discharge port. 

· You can prove it by an invoice, this would be good evidence, not conclusive, but good. However, some goods change in value in a big way between the loading and the discharging port, so invoice might not be a good evidence. 

· Lawyers look at sound market value. 

· In 1936, in the Hauge Rules $500 dollars was the package limitation on liability. The industry uses this as the measure of the loss. 

· CIF - this is a way of putting price on goods. 

· Let’s assume the value of the cargo is $10,000 and the cargo arrives damaged.  Let’s say that there’s a duty to avoid loss, the sound market value is $4,000, so the damage is $6,000, if this is one package the carrier liability is in $500.

· In the Kirby case the total liability was $500

Authorities on limiting carrier liability per package

See pg. 359 - 362

Decisional law and Harter Act: In a bill of lading a provision that sets a ceiling on damages is enforceable. 

Carriage of goods by sea act, section 4:

Note on cargo damage
Pg. 362
· Money damages for loss or delay in the delivery of cargo are based upon market value at the port of destination on the date when the cargo was or should have been delivered.

· If cargo is harmed, the damages are the percentage of market value lost at destination.
· Where the $500 per package applies, the damages are still the percentage of market value lost at destination, but not in excess of $500.

· An “invoice value clause” is an agreement that if the value of the goods at shipment is less than $500 per package or other customary freight unit, the value for purposes of adjustment of claims shall be the invoice value (cost) plus insurance and freight (CIF), whether the value is greater or less at destination. 

· This clause has been held invalid by the COGSA, but cargo claims are frequently settled on the basis of CIF because the expense of proving market value at destination exceed the additional value recovered. 

· How much notice should the carrier give to the shipper that the carrier will accept liaibity in excess of $500 per package limitation upon payment of additional freight. 

· Ninth circuit invalidated a bill of lading providing that “in no case” would a recovery for cargo damage exceed $500 per package, imposing on the carrier the burden of showing that the shipper had been offered an opportunity to increase the limitation upon payment of additional freight.

· On the other hand, the Fifth Circuit that under an identical “in no case” provision, the stevedore was entitled to the $500 limitation. 

Monica Textile Corp v The Tana

US Court of Appeals for the 2nd circuit, 1991

Facts 

· Monica Textile, the shipper, engaged The Tana to transport a container from Africa to Savannah, Georgia.
· The bill of ladind said that the total number of packages was one, because the single container rather than the 76 bales stowed therein was the package. 

· The goods were damaged in transit and Monica brought suit. 

· The carrier invoked liability to $500 pursuant to the COGSA liability limitation provision.

Rationale

Meaning of Package:

· Although there is no definition for package, the courts refer to the intent of the contracting parties, when it is clear and reasonable. 

· Standard Electrica case: the pallet is the relevant package. 

· Leathers best case: The “container revolution” added a new dimension to the problem and “package” is thus more sensibly related to the unit in which the shipper packe d the goods and described them than to a large metal object in which the carrier caused them to be “contained”. So, a container rarely should be treated as a package. 
· Functional economic test was inconsistent with Leather’s belts. 

· Mitsui decision: when a bill of lading discloses on its face what is inside the container and those contents may reasonably be considered COGSA packages, then the container is not the COGSA package.  This case has been followed by other courts. 

Class notes:

· The general rule is that the container is not he package, normally look at how many packages are inside the container.  The BOL normally states how many packages are inside the container. 

· It is still open to the parties if the container is a package.

· The best description of how many packages there are is the BOL

Choice of Forum and Law

The usual rule is that in maritime cases, clauses in BOL that provide choice of law or forum will be enforced. 

Even in passenger ship contracts, choice of law or choice of forum are enforceable. 

Vimar Seguros y Reaseguros v The Sky Reefer

· The arbitration clause provided was in Japan. 
· The court enforced the arbitration clause.

· The argument against it, says that there’s a provision in COGSA that you can’t have a clause that will lessen the carrier’s liability and this clause would do it.

· The clause says “any dispute arising from this BOL shall be refered to arbitration in Tokyo” the clause also said “ the contract evidenced by or contained in this BOL shall be governed by the Japanese Law”.

· An issue in this case was that Japanese court might not apply the COGSA properly and that the costs would be higher.

· So, it doesn’t even states that you’re going to a court in Japan.

· The court retains jurisdiction in this case.
· The cargo was going from Morocco to Massachusetts. 

Marine insurance

Missing beginning of the class

Psoriano case
Psoriano was a crew member. He had married a Texas woman.  Remember there was a crack in the hull, there was corrosion.  There was a ship of warranty regarding the state of the vessel so the P&I club denied the coverage. 

Marine Insurance is English law, although there are some differences in US law. 
Cuisano … case

Key- whether the insured made disclosure of all facts that are material 

They voided the insurance.

What’s the rationale for voiding it?

 Because the insured didn’t have the contract than what the insurance company thought so.  This is a fundamental breach

The pacific fisheries case

The insurer agrees to insure vessels as long as they trade/navigate in certain areas.
Insurers will charge additional fees if the vessel wants to go to other areas. 

California law applies because the vessel departed from San Francisco.

How is the rule of California law being applied here?

There are Hull insurance, 

Willburn Boat v Fireman’s
That is why every insurance policy has a choice of law clause. Houseboat, fire, it is a clash between maritime law and maritime law, breach of warranty, maritime law requires strict compliance with warranty, if not voids the policy. Texas law has a different rule. The Supreme Court said, there was not great need to apply admiralty law, it is a good example of maritime but local. Insurance is a state regulated thing; there is no federal law insurance. The dissent said English law is the law to follow; London is the leading commercial center. There was a need for uniformity.

Facts 

Texas build/buy a house boat.

Destruction of a boat house by fire. 

Did the fifth circuit correctly applied the ____ vote test?
State law could superside maritime law - but this isn’t right.

They default to state law.

The supreme court didn’t take the case
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Types of insurance

Property insurance:

Types:



Cargo



Hull 



Piers and warehouses



Equipment involved in loading the cargo.

Legal expenses
Operation of the vessel

Protection and indemnity insurance

Charter party claims - prosecuting or defending claims. 

Insurance for brokers in errors and omitions. 

Oil pollution is very important in marine insurance. 

Waterfront worker on Seaman

McDermott Intl. Inc. v Wilander

Supreme Court of the US, 1991, Justice O’Connor

Facts

· Jon Wilander worked for McDermott international as a paint foreman.

· On july 4, 1983, Jon was inspecting a pipe on one such platform when a bolt serving as a plug in the pipe blew out under pressure, striking Wilander in the head. 

· At the time Wilander was assigned to the American flag vessel Gates Tide, a paint boat chartered to McDermott. 

· Wilander sued McDermott in the US District Court of Louisiana. 

Issue

Whether Wilander should be precluded from seaman status because he did not perform transportation related functions on board the Gates Tide.

Holding

No, Wilander should receive seaman status.

Rationale

Notwithstanding the aid in navigation doctrine, federal courts throughout the last century consistently awarded seamen’s benefits to those whose work on board ship didn’t direct the vessel. 
The passage of the Jones Act that general maritime law did not require that a seaman aid in navigation. 

The key to seaman status is employment-related connection to a vessel in navigation.  A necessary element of the connection is that a seaman performs the work of a vessel. 

Southwest Marine v Gizoni

Supreme Court of the US, 1991, Justice White
Facts 

· Southwest Marine operates a ship repair facility in San Diego. 

· In connection with the repairs, Southwest owns several platforms. 

· The platforms have no means for navigation, they are move alongside the vessels under repair.
· The platforms are used to move equipment and on to an off of the vessels under repair.  

· Byron Gizoni was employed by Southwest as a rigging foreman.

· Gizoni worked on the floating platforms and rode them as they were towed into place. 

· Gizoni suffered disabling leg and back injuries in a fall when his foot broke through a thin wooden sheet covering a hole in the deck of a platform being used to transport a rudder from the shipyard to a floating drydock. 

Rationale

· The LHWCA preserves the Jones Act remedy for vessel crewmen, even if they are employed by a shipyard.  A maritime worker is limited to LHWCA remedies only if no genuine issue of fact exists as to whether the worker was a seaman under the Jones Act.

· Where the evidence is sufficient to send the threshold question of seaman status to the jury, it is reversible error to permit an employer to prove that the worker accepted LHWCA benefits while awaiting trial.

· An employee who receives voluntary payments under the LHWCA without a formal award is not barred from subsequently seeking relief under the Jones Act.

· Any amount paid to an employee for the same injury pursuant to the Jones Act shall be credited against any liability imposed by the LHWCA.

Class:

Can a man working in a platform be a seaman?
There’s no real resolution because there are questions of fact as to whether the platform is a vessel and whether Guizoni has connection with it. 

Chandris v Latsis

Supreme Court of the US, 1995, Justice O’Connor

Facts 

· In May 1989 Antonios Latsis was employed by Chandris as a salaried superintendent engineer. 
· Latsis was responsible for maintaining and updating the electronic and communications equipment on Chandris fleet of vessels. 

· His duties included overseeing the vessels’ engineering departments which required him to take a number of voyages and planning and directing ship maintenance from the shore. 

· Latsis claimed that he spent 72% of his time at sea, his immediate superior testified that he spent 10%.

· On May 14, 1999 Latsis sailed for Bermuda aboard the Galileo to plan for an upcoming renovation of the ship.  

· Latsis developed a problem with his right eye on the day of departure.

· He saw the ship’s doctor, while at the dry dock.
· The doctor diagnosed a suspected detached retina but failed to follow standard medical procedure which would have been to direct Latsis to see an ophthalmologist on an emergency basis.

· Latsis lost 75% of his vision in his right eye. 

· Latsis sued for negligence of the ship’s doctor. 

Rationale

· A maritime worker who spends only a small fraction of his working time on board of a vessel is fundamentally landbased and therefore not a member of the vessel’s crew, regardless of what his duties is.

· The fifth circuit standard (just a guideline):

· It has identified an appropriate rule of thumb for the ordinary case, a worker who spends less than about 30% of his time in the service of a vessel in navigation shouldn’t qualify as a seaman under the Jones Act.  This is a guideline.

· The question whether the Galileo remained “in navigation” while in drydock should have been submitted to the jury, and because the decision in that issue might affect the outcome of the ultimate seaman status inquiry, we remand for a new trial.

Dissent

Justice Stevens with whom Justice Thomas and Justice Breyer join, concurring in the judgment:

· An employee of the ship who is injured at sea in the course of his employment is always a “seaman”.

Class notes:

A jury should find how much time he really spent navigating.

The issue that they are deciding is whether the employment-related connection to a vessel in navigation must be substantial to the permanent stay in the vessel or substantial work.

Essential elements of seamen:
· The employee duties must contribute to the function of the vessel.

· The employee must have a connection to the vessel that is substantial in terms of the time and the work. 
Harbor Tug & Barge v Papai

Supreme Court of US, 1997, Justice Kennedy

Facts

· John Papai was painting the housing structure of the tug Point Barrow when a ladder he was on moved, causing him to fall and injure his knee.

· The employment was supposed to begin and end the same day and Papai was not going to sail with the vessel after he finished painting.

· Papai worked in several vessels for over 21/2 years for short jobs.

· He got hired through the hiring hall. 

Rationale

· Jones Act coverage is confined to seamen, those workers who face regular exposure to the perils of the sea.

· The Substantial Connection Test: an important part of the test for determining who is a seaman is whether the injured worker seeking coverage has a substantial connection to a vessel or a fleet of vessels, and the latter concept requires a requisite degree of common ownership or control. 

· This test is important in distinguishing between sea-an land-based employment, since land-based employment is inconsistent with the Jones Act. 

· The only connection among the vessels Papai worked aboard is that each hired some of its employees form the same union hiring hall where it hired him.  

· That is not sufficient to establish seaman status under the group of vessels concept.

· Summary judgment for Harbor Tug is affirmed.

Dissenting:

The court of appeals correctly concluded that Papai’s status as a seaman should be tested by the character of his work for the group of vessel owners that used the same union agent to make selections from the same pool of employees. 

Class notes:

As a matter of law the worker lost.

Stewart v Dutra Construction

Supreme Court of the US, 2005, Justice Thomas

Facts

· The commonwealth of Massachusetts undertook to extend the Massachusetts Trunpike through a tunnel running beneath South Boston and Boston Harbor to Logan Airport.
· The commonwealth employed respondent Dutra Construction to assist in that undertaking. 

· Dutra owned the world’s larger dredge, The Super Scoop.

· The Super Scoop is a massive floating platform from which a clamshell bucket is suspended beneath the water.

· The Super Scoop has some common characteristics to seagoing vessels, such as a captain, crew, navigational lights, ballast tanks and a crew dining area, but it lacks others such as limited means of self-propulsion. 

· Dutra hired Willard Stewart, a marine engineer, to maintain the mechanical systems on the Super Scoop.

· Stewart was feeding wires through an open hatch located about 10 feet above the engine area.  

· While Stewart was perched beside the hatch, the Super Scoop used its bucket to move the scow.  

· In the process, the scow collided with the Super Scoop, causing a jolt that plunged Stewart headfirst through the hatch to the deck below.  

· He was seriously injured.

· Stewart sued on two grounds: as a Jones Act crew member and alternatively as a waterfront worker uner LHWCA. 

Issue

Whether the Super Scoop was a vessel at the time of the accident?

Holding

· Since the Super Scoop was engaged in maritime transportation at the time of Stewart’s injury, it was a vessel within the meaning of section 3.

Rationale

· Seaman: the worker must have a relationship to a vessel in order to be a “master or member” of its crew.
· Maritime worker under the Jones Act: in order to qualify as a “seaman” under the Jones act, a maritime worker must also prove that his duties contributed to the vessel’s function or mission and that his connection to the vessel was substantial both in nature and in duration.

· Vessel: Jones Act didn’t define either seaman or the term vessel.

· At the time of the LHWCA enactment, section 1 and 3 of the Revised Statutes of 1873 specified:

· The word vessel includes every description of water-craft or other artificial contrivance used, or capable of being used, as a means of transportation on water. 

· A structure’s status under section 3 depended on whether the structure was a means of maritime transportation.

· Section 3 wouldn’t sweep within its reach an array of fixed structures not commonly thought of as capable of being used for water transport.

· Structures may loose their character as vessels if they have been withdrawn from water for extended periods of time.

· Prior to LHWCA and the Jones Act, courts had concluded that a dredge was a vessel.

· A watercraft is not capable of being used for maritime transport in any meaningful sense if it has been permanently moored or otherwise rendered practically incapable of transportation or movement. 

· Section 3 requires that a watercraft be “used or capable of being used, as a means of transportation on water” to qualify as a vessel, it doesn’t require that the watercraft be used primarily for that purpose.

· The Super Scoop was used to transport equipment on water.

· It wasn’t taken out of service, permanently anchored or otherwise rendered practically incapable or maritime transport.

· Also, a watercraft doesn’t need to be in motion to qualify as a vessel.

· Even though Super Scoop is a vessel, workers injured on board of it are eligible for seaman status only if they are “masters or members” of the crew.
Class notes:

Even if the voyage hasn’t commenced, the vessel is still in navigation. 
Persons

Seamen

Seamen - people who work on board of the vessels. 

Important issues:

· Who qualifies for seafarers- it involves questions of law and facts
· Damages that can be recovered (wages, damages).

· Punitive damages - this are generally unavailable to seafarers. 

Seafarers have certain rights who are not available to other people.  They have some rights under the Jones Act.

Maintenance and cure

Harden v Gordon

US Circuit Court of the District of Maine, 1823
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Facts

·  William Harden sued Joshua Gordon, master of the brig Enterprize, for unpaid wages on a voyage from Portland to the Caribbean.
· The libel also included a claim for the expenses occasioned by the sickness of the plaintiff in a foreign port in the course of the voyage. 

Rationale

· The interests of the seamen are tied to the ship’s owner. Therefore, the expenses re health are a charge upon the ship.

· The master will watch over the seamen’s health with vigilance and fidelity.  He will take the best methods, as well to prevent diseases, as to ensure a speedy recovery from them. 

· This encourages seamen to engage in perilous voyages with more promptitude and at lower wages.
· Every court should watch with jealousy an encroachment upon the rights of seamen.

· Seamen are considered as placed under the dominion and influence of men who have naturally acquired a mastery over them.

· If there is any undue inequality in the terms, any disproportion in the bargain, any sacrifice of rights on one side which are not compensated by extraordinary benefits on the other, the judicial interpretation of the transaction is that the bargain is unjust and unreasonable, that advantage has been taken of the situation of the weaker party, and that pro tanto the bargain ought to be set aside as inequitable. 

Note on Maintenance, Cure and Unearned Wages

· The seaman aboard ship receives without cost food and lodging and whatever medical and nursing care may be available.

· The seaman earns wages that will be paid at the end of the voyage.

· The sick or injured seaman put ashore during the voyage has a decisional-law claim on the ship for money to replace food and lodging (maintenance), to provide cure (medical and nursing) and to supply unearned wages to the end of the voyage.

· These claims are paid by protection and indemnity insurance. 

· The first question in litigation is whether the seaman was in the service of the ship at the time of the injury.

Maintenance and cure:

· This is living allowance.  It’s not wages.  It’s to cover medical expenses and other basic needs.

· Cure: necessary medical expenses, the issue here is whether is “necessary”.

· The period of time of maintenance is the same as cure, the extend to the time of maximum recovery, so this is when the seamen is cured or when the treatment is finished. 

· Contributory negligence is not a defense.

· The only defense is an illness gotten by the seamen for willfulness conduct, such as a venereal illness, drug addiction or alcoholism.

· The claim can be brought in rem.

· An action for cure can be brought in state court.

· The seamen can recover unearned wages for the time of the whole voyage, along with maintenance and cure.

· When the claim for the maintenance and cure is combined with a Jones Act claim, both can be submitted to a jury.

Wages

Flores v Carnival Cruise Lines

Tips are included in unearned wages. 

MISSING OUTLINE 
Warren v US:
· Warren went dancing and drinking and fell of a balcony.
· The question is whether the injury was “due to the willful act, default or misbehaviour”  - was it an accident or was it willful.
· The court decided that maintenance and cure should cover.
· Maintenance and cure extends to injuries occurring while the seaman is departing on or returninf grom shore leave though he has at the time no duty to perform for the ship.
· This is applicable to injuries received during the period of relaxation while on shore as it is to those received while reaching it. 
· The seaman got drunk. Would his negligence matter? The court said no. 

Vaugh v Atkinson

· Not only maintenance and cure must be paid, but also damages in the case that the ship owner denies the payment.

· He is entitlted to his full maintenance and cure.

· The court also orders attorney fees to be paid, this is as a punitive payment. 

Guevara v Maritime Overseas Corp

· An award of attorney fees is appropriate but it doesn’t justify punitive damages.

· Punitive damages should no longer be available in cases of willful nonpayment of maintenance and cure under the general maritime law.
· Are P damages available for failure to pay maintenance and cure? Court said not.

Baldassaro v US

· The court talked about enforcing a collective bargaining agreement.

Farrel v US

· This seams like an unfair rule, because the seaman could have a permanent disability at a short age, but in the case law that is developed it will be cover by damages. 

· The duties to pay maintenance and cure can be reactivated if there are new techniques and technology. Usually this is cover by contract, but under general maritime law there is no rule.

Jones Act 
· Seaman legal weapon. 

· Jones act means negligence. It’s a negligence remedy.

· Besides the jones act claim, the seaman usually has an unseaworthiness claim.

· The Jones Act modified common law by creating a cause of action for injury or death caused by negligence of the ship owner, the master or crew members.
· The Jones Act was designed to change the negligence issues.

· The seaman can recover if he can show that negligence had “any” part in causing the injury or deat.

· “any part” could even be a 1%, but there still has to be negligent. 
· Jury: The Jones act also provides a jury trial. The jury will decide the Jones act claim and the general maritime law claims.

· Other actions on their own (non-Jones act) wouldn’t require a jury, so if they are failed with Jones Act claims they get a jury. 

· Comparative negligence test: the contributory negligence was abolished, but in comparative negligence basis the damages could be reduced by the percentage of the seaman’s negligent.

· Statute of Limitations: 3 years from the day the injury or death occurs.  

· Jurisdiction: The district court and federal courts have concurrent jurisdiction and the plaintiff can choose the forum. If the plaintiff selects the forum there’s no right for removal. 

· Vessel not liable in rem: this is important because this is the right to mantencnace, cure, damages etc, the jones act can’t work in this way. ????

· Another Jones act: ????

Panama v Johnson

Upheld the constitutionality of the Jones Act.
MISSING OUTLINE
Separation of powers.

The Act is Constitutional. 

Note on Employers Negligence
Ferguson v Moore-McCormack Lines

· Ice cream case

· What’s reasonable forseable. 

· Duty of care.

· Whether the proofs justify with reason the conclusion that employer negligence played any part, even the slightest in producing the injury or death.

Gautreaux v Scurlock

A seaman is obligated under the Jones act to act with ordinary prudence under the circumstances.  
The circumstances not only include his reliance on this employer to provide safe work environment but also his own experience, training or education. 

There reasonable person standard becomes the reasonable seaman. 

Kernan v American  
If employer violates statutory duty can cause Jones Act claim even if there’s no negligence.

Unseaworthiness
Mitchell v Trawler Racer

· Duty of vessel owner or operator to provide a vessel fit for the voyage. 
· Negligence has nothing to do with seaworthiness.

· The absence of notice is not a defense.

· The owner is obliged to provide a vessel reasonable fit for their intended use. The standard is not perfection, but reasonable fitness.  The vessel must be fit for her intended service.

· The comparative rule applies. 

· The claim can include the ship owner, a charter operating the vessel, a claim in rem.

· Burden of proof: the seaman has the burden of proof that a unseawothy condition was the cause of the injury (unlike the Jones Act it just needs a minimal proof that negligence was a small part of the injury, in common law…???

· You can’t split the causes of action.

· Unseaworthiness. In injury and death claims unseaworthiness has a different meaning. What does it mean? It has a similar definition. Reasonably fit for the intended voyage. But if you have an injury on board a vessel that is caused by anything on the vessel you have an unseaworthy vessel. The doctrine imposes an absolute non-delegable duty on the ship owner to provide a seaworthy vessel. It includes the crew, a seaworthy crew; it is qualified to the extent of reasonably fit. It would not include every accident, the basic test is in   488. The duty is absolute. 

· The comparative fault rule applies to unseaworthiness, the burden of proof is on the seaman. He needs to prove that this condition cause the injury. He has to prove that it was the cause of the result or a reasonable cause.

· Who can be sued? This is general maritime law, injury caused by unseaworthy condition, the vessel is liable in rem. In addition seaman can sue the owner, bareboat charterer.  It can be joined with the Jones act, and get a jury trial. They have to be joined and tried at once. 

Boudoin v Lykes Bros

If a seaman has a savage and vicious nature, then the ship be comes a perilous place.

If a member of the crew is not competent there is a breach of the warranty of seaworthiness.

McAllister v Magnolia Petroleum
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Foreign Seamen in US Courts
Gonzalez v Naviera Neptuno

· Balancing test.

· If US law applies then, the he is a seamen under the Jones Act, if foreign law applies then the seamen is not entitled to bring a claim under the Jones Act.

· Basically there has to be a connection to the US. 

· This has become a very important rule even outside the area of the Jones Act.

Miles case - very important for death in the high seas. 
Jurisdiction and practice
1. Death and survival actions
Class notes re Wrongful Death:

· We’ll focus on the DOHSA, the Jones Act and general maritime are which is unseaworthiness. 

· The Jones Act created remedies for seaman.

· Then harbor workers got the Longshorman Act for recovery for wrongful death.

· In 1970, the Moragne case, the court overruled the Harrington case and finaly recognized a recovery for wrongful death in any navigable waters. 

· Then Millestone came where the court recognized that seamen had a cause of action in wrongful death.

· State laws still apply, but have a limited application.  They have the location boundaries up to the territorial sea.

· The DOHSA has a broader context; it applies to everybody that dies in high seas, not only to seamen.  But it only applies in the high seas. 

· In General maritime law we have the Mills case.

· When looking at a seaman and death claim the point of enphasis will be:

· The location

· The status of the person (jones act seaman or other). 

· Theory of liability: negligence, unseaworthiness or other type of duty.

·  If damages are recoverable:

· Seaman’s estate

· Rights of the seaman’s dependants. 

· Seaman’s own rights - survival rights. 

· There’s a difference between the restriction on seafarer’s claims and passenger or non-seafarer people when the death occurs in territorial waters.   Seafarers have more restrictions.  

· The court has said that Congress has told the court what to apply to seafarers, Jones Act, DOHSA.  In Miles they said those acts would apply, in Yamaha, DOHSA doesn’t apply, so there’s a difference, Congress hasn’t approach it as much. 

Note on wrongful death and survival law

· Under decisional law, UK and US courts provided no relief for the dependents of persons who died from negligence or intentional torts.  In the mid 19th century, Parliament and state Legislatures provided statutory claims for wrongful death.
· Today a number of themes are interwoven.

· Themes intersect in the following areas:

· Claims at death (whether surviving or new)

· Damages (whether those of decedents or dependents and whether pecuniary or non-pecuniary)

· Locations (whether the high seas or state territorial and inland waters)

· Wrongful death law is universal in the US, but the survival of decedent’s personal tort action is not. 

· Wrongful death and survival cases are about damages (negligence and unseaworthiness claims are not at issue).
The Harrisburg
1886 (this case was later overruled by Moragne)
· The steamship Harrisburg collided with the schooner Marietta Tilton in Mass. Territorial waters of Martha’s Vineyard.

· The schooner’s first mate drowned.

· The Harrisburg home port was Philadelphia

· The mate’s widowed sued in Philadelphia.

Rationale 

· By the common law no civil action lies for an injury which results in death.

· No action at law can be maintained for such a wrong in the absence of a statute giving the right.

· No such action will lie in the courts of the US.

Old Dominion SS Co. v Gilmore Adm’r (The Hamilton)

1907

· The Hamilton and the Saginaw collided on the high seas.

· The Saginaw sank, and her chief mate and some of her crew and passengers drowned.

· Both vessels belonged to corporations of the state of Delaware, and both vessels were to blame.

· The state of Delaware had a wrongful death statute.

Rationale

· The grant of admiralty jurisdiction followed and construed by the judiciary act of 1789, “saving suitors in all cases, the right of a common-law remedy where the common law is competent to give it, leaves open the common-law jurisdiction of the state courts over torts committed at sea.
· It doesn’t matter whether the accident happened near shore or in mid-ocean.

· Whether the state law being valid, will be applied in the admiralty.

· The Delaware act, being valid, created an obligation from the owner of the Hamilton to the claimants of personal liability.

· The admiralty wouldn’t disregard this obligation when brought in a legitimate way.

· It wouldn’t give a proceeding in rem, but it would be in personam.

· Liability would be recognized in all.

· There wouldn’t be any lack of uniformity.

Class notes:

· The court recognized that the general maritime law didn’t recognize a cause of action for a wrongful death in the sea.

· Seamen were permitted to claim under local law to recover, if the statutes had the remedy.

This opinion pressured for a federal wrongful death act.

Authority on wrongful death on the high seas
The Death on the High Seas Act (DOHSA), 1920
See pg. 578

· Whenever the death of a person shall be caused by wrongful act, neglect or default occurring in high seas beyond a marine league (3 miles) from the shore of any State, the personal representative of the decedent may maintain a suit for damages in the district courts of the US in admiralty.

· So the act doesn’t apply in navigable waters of the US.

· A case called TWA that happened in Long Island, 8 miles away from shore.  The court ruled that the high seas begins 12 miles beyond the shore of the US. So if the death occurs between the 3 and 12 miles, DOHSA doesn’t apply.  Congress intended it to apply beyond 3 miles.  After the TWA case the statute was amended to include the limitation to apply DOHSA to aviation cases. 

· We know for sure that beyond 12 miles DOHSA does apply.

· Between 3 and 12 miles it’s not clear, if another court disagrees with the second circuit then the Supreme Court would rule or Congress must enact something.

· Standing:

· Who can bring suit: spouse, child, parent or other dependant.  They have to be a clear dependant. 

· Defendants:

· The vessel in rem, the vessel owner and any other person that would have been liable of the death. 

· Theories of liability:

·  It includes any claim for any type of wrongful act, includes negligence, intentional conduct, product liability theories, strict liability theories, unseaworthiness if the deceased is a seamen.  Passengers can’t sue for unseaworthiness, they can only sue for negligence.
· Section 764, liability can be based on an applicable foreign law: this is important for foreign seamen serving for foreign sea vessels, we always have the choice of law.  If the statute would preclude the application of foreign law, then the seafarers wouldn’t be able to sue under DOHSA.

· State remedies:

· They are preempted under DOHSA, so the claimant cannot rely on any of the state remedies if invoking DOHSA. 

· DOHSA action:

· It can be brought as an admiralty claim, which means that there’s no right to jury trial under DOHSA.  

· Seafarers:

· In the case of seafarers covered by the Jones Act, then you can combine DOHSA action with the Jones Act action and by joining the claims of both statutes you can get a jury trial for all of the claims. 

· In the case for Jones Act seafarers, the DOHSA can be brought in state court because Jones Act claimants can choose to bring the action in state or federal courts and therefore bring the DOHSA claims into the state court. 

· Non-seafarer:

· Can sue in state court and get a jury in a DOHSA case filed in a state court.

· If there’s diversity jurisdiction you can bring a DOHSA in federal court and get a jury.

· Wherever the claim is filed, DOHSA will apply instead of state law.

· Damages:
· Recovery shall be a fair and just compensation for the pecuniary loss.
· Pecuniary damages: loss of support, expenses,…. it excludes damages for pain and suffering, emotional distress and loss of society. 

· Punitive damages are not allowed, but they still remain for lititgation because Congress hasn’t enacted a clear rule.  This is important for seaman. 

· Statute of limitations:

· A suit for recovery of damages shall not be maintained unless commenced within three years from the date the cause of action accrued.

· Contributory negligence:

· It’s not barred.  If the decedent has been guilty of contributory negligence shall not bar recovery, but the court shall take into consideration the degree of negligence attributable to the decedent and reduce the recovery accordingly. 

· The provisions of any State statute giving or regulating rights of action or remedies for death shall not be affected by this chapter. 

· Aviation:

· This act will not apply to commercial aviation accidents in high seas.

Moragne v States Marine Lines 

Supreme Court, 1970

Facts

· Edward Moragne was killed while working aboard the Palmetto on navigable waters within the State of Florida.
·  His widow and representative of his estate brought this suit in a state court against respondent States Marine Lines to recover damages for wrongful death.
· The claims were predicated upon negligence and the unseaworthiness of the vessel.
Issue

Whether the state wrongful death statute allows recovery for unseaworhtiness. 
Holding

The confusion is in the Harrisburg case and it shouldn’t be followed anymore. 
Harrisburg is overruled. 

An action does lie under general maritime law for death caused by violation of mairitme duties. 

Rationale 

· The only issue that the Supreme Court dealt with was only for unseaworthiness.

· This case establishes the unseaworthiness claim for wrongful death.

· Where existing law imposes a primary duty (violations of which are compensable if they cause injury), nothing in suggests that a violation should be non-actionable simply because it was serious enough to cause death. 

· Because the primary duty already exists, the decision whether to allow recovery for violations causing death is entirely a remedial matter. 

· Several statutes make it clear that there is no present public policy against allowing recovery for wrongful death. 

· This decision doesn’t require the fashioning of a whole new body of federal law, but merely removes a bar to access to the existing general maritime law.

· In most respects, the law applied to personal-injury cases will answer all questions that arise in death cases. 

· The one aspect of a claim for wrongful death that is not precise is the determination of the beneficiaries who are entitled to recover.

Note on the aftermath of Moragne
· Moragne changed the law dramatically.

· It left some issues open.

· The Supreme Court left to the lower courts to figure out the elements of recovery and eligible survivors. 

· Sea-Land Services v Gaudet: the court accepted the pecuniary elements of support and services, and it accepted the non-pecuniary element of lost society, but it rejected psychic harms (grief and sorrow).

· Miles v Apex Marine Corp: the court took away the lost society element.

· Did overruling the Harrisburg, in order to establish the unseaworthiness claim in principle, create a maritime negligence claim? In Chelentis v Luckenback, the court held that a statute that deleted the fellow-servant defense to a negligence claim failed to create an action for negligence.

Norfolk shipbuilding v Garris

2001
· Since Moragne’s facts were limited to the duty of seaworthiness, the issue of wrongful death for negligence has remained technically open.

· However, there isn’t any rational basis for distinguishing negligence from seaworthiness.

· The general maritime law has recognized the tort of negligence for more than a century and it has been clear since Moragne that breaches of a maritime duty are actionable when they cause death, as when they cause injury.

· The maritime cause of action that Moragne established for unseaworthiness is equally available for negligence.
Offshore logistics v Tallentire

Supreme Court, 1986 - O’Connor
· Respondents’ husbands were killed while being transported in a helicopter from a drilling platform (where they were working) to Houma, La.  The crashed occurred in highs seas. 
· Respondents filed claims under the DOHSA, the Outer Continental Shelf Lands Act (OCSLA) and the Louisiana wrongful death statutes. 

· Claimants want the Louisiana statute to apply for the non-pecuniary remedies.

· Respondents want the pecuniary remedies as well as the non-pecuniary remedies provided in state statute. 

· The defendant admitted liability and the trial was limited to the question of damages.  

Rationale 

· DOHSA is intended to provide a maritime remedy for deaths stemming from wrongful acts or omissions occurring on the high seas.

· OCSLA provides non-maritime remedies and controls only the subsoil and seabed of the outer continental Shelf and artificial Islands and fixed structures erected thereon, but it shall be construed that the high seas shall not be affected. 

· The OCSLA intent was to treat the artificial structures as upland islands or federal enclaves and not as vessels.

· However, the court doesn’t permit to apply the OCSLA to the platform workers in this case who were killed miles away from the platform and on the high seas simply because they were platform workers.

· The general scope of OCSLA is determined by the location, not by the status of the individual injured or killed. 

· In this case DOHSA applies. 

· Respondents may secure non-pecuniary damages if DOHSA doesn’t preempt state remedies.

· However, DOHSA does preempt conflicting state wrongful death statutes. Therefore they can’t recover non-pecuniary damages. 
· Section 7 of DOHSA acts as a jurisdictional saving clause and not as a guarantee of the applicability of state substantive law to wrongful deaths on the high seas.

Hypothetical:

· Let’s say the crash was within territorial waters.

· The Louisiana state law would have definitely applied. 

· DOHSA wouldn’t apply. 

Class notes:

· What’s the rationale for the court to be so location-oriented and to have DOHSA preempt state law?

· Congress has acted to preempt state laws to establish uniformity for wrongful death in the high seas.  Maybe it’s arbitrary, but that’s the way Congress did it. 

· What if the men were Jones Act seamen?

· To think about it. Jones Act and DOHSA would have applied. 

Miles ve Apex Marine Corp.

Supreme Court, Justice O’Connor, 1990

This is a very important case for death on the high seas. 
· Torregano was stabbed in a vessel and died from the injuries.
· The plaintiff was the mother.

· Torregano’s mother sued alleging negligence under the Jones Act and breach of warranty of seaworthiness under general maritime law for hiring a crew member unfit to serve.

· The death occurs in a vessel docked in the harbor of Vancouver.

· The claims are for loss of society, loss of support (amount of financial support giving to his mother) and services, Torregano’s pain and suffering, lost of future income (how much money he would have made working for the vessel). 

Rationale 
Theories of liability:

Jones Act negligence.

Breach of unseaworthiness
· The court relies on Moragne: Congress retains superior authority in these matters and the statutes should be followed.

· The court extends Moragne from its facts applying it to true seaman rather to a harbor worker.

· There is a general maritime cause of action for the wrongful death of a seaman.

· This is a big deal because the law wasn’t clear, so the court adopt the ruling from the Moragne.

· The court makes it clear that there is a right under this claim.

· Unlike DOHSA, the Jones Act doesn’t limit damages to any particular form.

· There is no recovery for loss of society in a Jones Act wrongful death action.

· The JA applies when a seaman has been killed as a result of negligence and it limits recovery to pecuniary loss. 

· There is no recovery for loss of society in a general maritime law action for the wrongful death of a Jones Act seaman. 
· The court limits the recovery for general maritime law to pecuniary damages.

Issue: whether in a general maritime action surviving the death of a seaman, the estate can recover decedent’s lost future earnings. 
· Under traditional maritime law, as under common law, there is no right of survival, a seaman’s personal cause of action does not survive the seaman’s death.
· Where there’s no state survival statute, there is no survival of unseaworthiness claims absent a change in the traditional maritime rule. 
· The court holds that the income decedent would have earned is not recoverable.
· Recovery for lost future income in a survival suit will, in many instances, be duplicative of recovery by dependants for loss of support in a wrongful death action, that support would have come from the seaman’s future earnings.
· In the JA, recovery is limited to losses suffered during the decedent’s lifetime. Thus future income cannot be recovered. 

· Because Torregano’s estate cannot recover for his lost future income under the JA, it cannot do so under general maritime law. 

Class notes:
· For a seaman this decision, greatly restricts the rights to recover damages. 
· The court says here that seaman rights should be uniform whether the death occurs in navigable waters or the high seas. 

· Non-pecuniary damages are non-recoverable by the seafarer’s estate in DOHSA and general maritime law.

· The non-recovery of future wages is the same in general maritime law and the Jones Act. 
Yamaha Motor Corp v Calhoun
Supreme Court, 1996

Pg. 589

Facts 

· A 12 year old girl died while using a jet ski in Puerto Rico.
· The girl collided with a vessel anchored in the waters off the hotel frontage.

· The Calhouns sued Yamaha.

· They sued on negligence, breach of warranty, strict product liability and wanted state law to apply.

Issue
Whether state remedies can supplement general maritime law (as they did before Moragne)

Rationale 

· Because this case involves a watercraft collision on navigable waters, it falls within the admiralty’s domain.

· Maritime policies demanded uniform adherence to a federal rule of decision with no leeway for variation or supplementation by state law.

· Moragne centered on the extension of relief, not on the contraction of remedies.

· The court preserves the application of state statutes to deaths within territorial waters.

· Damages available for the jet-ski death are properly governed by state law.

· This is not a seafarer death. With seafarer there are many restrictions to recover than for non-seafarer. 

For Non seafarers where you die is important, if in territorial waters, the Yamaha case will apply and state statutes will apply, if in high seas DOHSA will apply. 

Note on Developments in the Calhoun Case

Again on interlocutory appeal, the Third Circuit revised the district court’s formulation into a three way depacage:

· Liability would be set by maritime law.

· Compensatory damages would be set by an unusual Pennsylvania law.  The survival damages include a decedent’s loss of earning capacity or potential, less personal maintenance, from the time of death through the decedent’s estimated lifetime employment period.
· Punitive damages would be set up by Puerto Rican law, which provides no relief.

The jury found for Yamaha on liability, the watercraft was not defective, so there couldn’t be inadequate warning.

Survival of maritime action 

Dooley v Korean Air Lines

Supreme Court, 1998
· Korean air lines plane was shot down over the sea of Japan.
· All 296 people on board were killed.

· It’s stipulated that Evelyn survived the missile impact and experienced decompression pain.

· DOHSA governs and personal representatives could not recover damages for the non-pecuniary element of loss of society.

· DOHSA doesn’t authorize recovery for a decedent’s pre-death pain and suffering, petitioners seek to recover it through general maritime survival action.

· DOHSA limits the recovery damages to pecuniary losses.

· Since Congress has already decided these issues, it has precluded the judiciary from enlarging either the class of beneficiaries or the recoverable damages.

· Congress didn’t limit DOHSA beneficiaries to recovery of their pecuniary losses in order to encourage the creation of non-pecuniary supplements. 

· Because Congress has not authorized a survival action for a decedent’s pre-death pain and suffering, there can be no general maritime survival action for such damages.

· Zuckerman case - DOHSA doesn’t allow the loss of society.

· For Non seafarers where you die is important, if in territorial waters, the Yamaha case will apply and state statutes will apply, if in high seas DOHSA will apply. 

2. Jury Trial

Note on Jury Trials in Admiralty Cases
· The basic rule in admiralty is that you don’t get a jury unless there’s a statutory exception. 

· The plaintiff may not demand jury trial in an action in admiralty, and neither may the defendant.
· The no-jury rule seems to rest on statutory and customary foundations, not the Constitution.

· Jury trial appears today in the Judicial Code, the cases decided under it include personal injuries and the jury’s verdict is mandatory, not merely advisory.

· When the action arose from personal injury or property damage, the plaintiff has been forced to elect between jury trial and arrest in rem.

· Maritime claims tried in state courts under the saving clause and maritime claims tried in federal courts under the federal question and diversity jurisdiction, are jury-triable, subject to the usual provisions for jury waiver or demand. 

· Only the plaintiff has the option to demand jury trial under the Jones Act.

· Defendant can’t (normally) remove maritime action from state courts to admiralty, where the plaintiff’s jury demand would be lost, and Jones Act actions are non-removable by statute.
Fitzgeral v US Lines Co.

Supreme Court, 1963

This case tells us that if you have a seafarer claim in the Jones Act and other acts, all those claims must be joined and all the claims must be submitted to the jury.

Facts

· Andres San Martin twisted and strained his back while working for US Lines.

· He brought action in the Southern District of New York, he claimed damages based on negligence and unseaworthiness of the ship, based on failure to provide him with medical attention, maintenance and cure and wages. 
· The Jones act provides a jury trial for negligence, but the actions for unseaworthiness, maintenance and cure are traditional admiralty remedies which in the absence of a statute do not ordinarily require trial by jury.

· Andres demanded jury trial for all the actions.

Rationale

· Although remedies for negligence, unseaworthiness, maintenance and cure have different origins and may call for application of different principles and procedures, they nevertheless, when based on a unitary set of circumstances, serve the same purpose of indemnifying a seaman for damages caused by injury, depend upon the same evidence and involve some identical elements of recovery.
· Requiring a seaman to split up his lawsuit complicated and confuses the trial.

· The judge must try to solve the puzzling problem of the bearing the jury’s verdict should have on recovery under the different standards of the maintenance and cure claim. 

· While this court has held that the Seventh Amendment doesn’t require jury trials in admiralty cases, neither that amendment nor any other provision of the Constitution forbids them.   Nor any statute of Congress or rule of procedure, civil or admiralty, forbid jury trials in maritime cases.

· Since the Jones Act requires jury in negligence actions, we would not be free to require submission of all the claims to the judge alone.

· A maintenance and cure claim joined with a Jones Act claim must be submitted to the jury when both arise out of one set of facts.

Fernandez case in footnote

A claimant has been forced to elect between a jury trial and an in rem action. 
You can’t bring an in rem action and combine it with a Jones Act remedy. So, you are stuck with the in rem case, if you decide to go with the Jones Act you get a jury trial.  So, you don’t see a seafarer arresting a vessel because that’s an in rem action and you would get stuck with it and wouldn’t have a jury trial. 

c. Partial Settlement

McDermott Inc. v AmClyde

Supreme Court, 1994

This is a property damage case, not a personal injury case, but it has been applied to injury cases where there are multiple defendants. 

Facts

· McDermott purchased a crane from AmClyde.

· In the first attempt to use it, a prong of the crane’s broke.

· McDermott brought suit against AmClyde, River Don (hook supplier) and the three sling defendants (steel sling suppliers).

· McDermott agreed to dismiss claims against the sling defendants since it got a $1 mill settlement. 
· The jury allocated the following responsibility:  32% to AmClyde, 38% to River Don and 30% jointly to McDermott and the sling defendants.

· The court denied a motion to reduce the damages by 1 million of settlement.  So the judgments plus the settlement exceeded the total damages found by the jury.  However, the district court concluded that McDermott had not received a double recovery because the settlement had covered the crane damages and the deck damages.

Rationale 

· It is generally agreed that when a plaintiff settles with one of several joint tortfeasors, the non-settling defendants are entitled to a credit for that settlement. 
· However, there is a divergence among respected scholars and judges aobut how that credit should be determined. 

· The “one satisfaction rule” has been repudiated.

· The law contains no rigid rule against overcompensation.

· Paying for the damage caused can be more important than preventing overcompensation. 

· A plaintiff’s good fortune in striking a favorable bargain with one defendant gives other defendants no claim to pay less than their proportionate share of the total loss. 

· One of the virtues of the “proportionate share rule” is that, unlike the pro tanto rule, it does not make a litigation defendant’s liability dependant on the amount of a settlement negotiated by others without regard to its interests. 

· There is no reason to allocate any shortfall to the other defendants, who were not parties to the settlement.
Note on the McDermott case

· McDermott is also applied to personal injury and death cases.

· We see it a lot in asbestos litigation in seafarers. 

· The issue is when some defendants have settled and some not.

· So, is there any credit given to those who settle.

· Pro tanto rule

· Proportionate share rule:

· What the jury has to do is decide what parties caused the injury and assign a proportion of fault to those parties. 

· The jury has also to decide what the total damages are. 

· There is no credit for the amounts recovered by settlement. 

· In some cases the plaintiff has recovered more than the amount awarded by the jury when you sum the jury award and the settlement. 

· It was argued in SC that this was “inequitable”, but the counter argument is that if the plaintiff had settle for less, the damages would be less than the damages awarded by the jury. 

· The whole concept is to take the risk of settling out of the equation and let the jury focused only on the fault and damages. 

Practice in admiralty cases
Limitation of liability

Class notes:
· The statute was enacted in 1850’s and the one we have today is essentially the same.

· Some of the criticisms is that corporate law and insurance was not a practice back then.

· If there’s a major casualty it’s likely to result in a limitation of liability casualty. 

· Most of the insurance underwriters are determined for limitation of liability. 

· If there’s a disaster the shipowner may have a right to limit the liability.

· The insurance industry and the owners are happy with the way it works.

· It doesn’t bother cargo owners.

· US limitation of liability is different than from other countries.

· There’s a limitation of liability Convention which is different than US law because the sealing is higher than the one in the US, but that’s all.  This Convention is enforced in most European countries and some Asian countries. 

· In US law there are some federal statutes which specifically provide that the limitation of liability act doesn’t apply to federal government claims.  Such as oil pollution, which is set to different standards. 

· There are two ways to acert the Limitation of liability:

· The first part is whether the shipowner is liable.

· If he is liable, then the owner will try to get a limitation of the amount.

· The owner files a complaint under the limitation of liability ac for exoneration.

· If the owner is liable (if exoneration is denied), then he asks for a limited amount.

· Federal jurisdiction is exclusive, cannot be filed in state court.

· Alternative procedure is to raise the limitation of liability as a defense and this can be done in a federal and state court.

Fundamentals of limitation

Overview of limitation of liability

Note on the limitation of shipowner liability

· Limited liability usually means liability in personam with a limit on recoverable damages. 
· In admiralty, the carrier of goods by sea is not liable at all for losses caused by negligent navigation and management of the vessel and even for losses caused by negligent care and custody, carrier liability normally is limited to $500 per package.

· The general policy of the law is to make persons liable for harm caused by their fault.

· The maritime law sometimes supports the businesses, enabling them to shift liability or limit recoverable damages by contract, and sometimes it does not.

· But where there isn’t a prior contract, limiting the liability of shipowners has to rest upon law rather than contract. 

· Foundation of shipowners’ limitation of liability: The Act of Mar 3, 1851 set a ceiling on damages recoverable on account of the shipowner’s vicarious liability in personam for the conduct of employees.  The shipowner remained fully liable for personal fault, that is, for torts committed within the shipowner’s “privity or knowledge” and for “personal’ contracts and warranties. This rests on the admiralty jurisdiction clause.
Authority on limitation of shipowner liability

The limitation of shipowners’ liability act

46 USCAApp. 183.  amount of liability, loss of life or Bodily Injury, Privity Imputed to Owner, “seagoing vessel”.
a) The liability of the owner of any vessel for any embezzlement, loss or destruction by any person of any property, goods or merchandise shipped or put on board of such vessel of for any loss damage or injury by collision… caused without the privity or knowledge of such owner, shall not exceed the amount or value of the interest of such owner in such vessel, and her freight then pending.
· The right to seek limitation is open to American shipowner and foreign ones.

· Charters can also seek limitation, time and voyage charters can’t.
b) If the amount of the owner’s liability as limited under subsection (a) of this section is insufficient to pay all losses in full and is less than $420 per ton, such portion shall be increased to an mount equal to $420 per ton, to be available only for the payment of losses in respect of loss of life or bodily injury.  If such amount is insufficient, they shall be paid therefrom in proportion of their respective amounts. 
· Supplemental limitation fund for injury and death claims if the basic limitation fund is not adequate, so the shipowner would have to provide additional security ($420).

c) The tonnage shall be the gross tonnage without deduction.

d) The owner of any such seagoing vessel shall be liable in respect of loss of life or bodily injury arising on distinct occasions to the same extent as if no other loss of life or bodily injury had arisen.

e) In respect of loss of life or bodily injury the privity or knowledge of the master of a seagoing vessel, or the superintendent or managing agent, shall be deemed conclusively the privity or knowledge of the owner of such vessel.

f) Seagoing vessel shall not include: pleasure yachts, tugs, towboats, towing vessels, tank vessels, fishing vessels or their tenders, self propelled lighters, canal boats, scows, car floats, barges, lighter or non-self propelled vessels.

· It covers must types of vessels.

· Pleasure boats are covered.

· Any vessel that works in navigable waters. 

g) Liability of doctor, hospital, etc.

Claims must be in admiralty claims:

· Collision claims, cargo claims

· Personal injury claims 

· Any kind of tort the vessel commits

· Oil pollution

· Most type of federal government claims are excluded

· Personal contract doctrine: bills of lading are not personal contracts, but charters are.

Authority on limitation proceedings
Federal rule of civil procedure

Supplemental rules for admiralty and maritime claims

See. Pg. 838

Rule F:
Limitation action must be filed within 6 months after receipt of a claim in writing.  

The lawyer must file the action within 6 months of the casualty to avoid the argument of whether the written notice was given or not.

Complaint: it shall set forth the facts.  It shall state the voyage, its date and place of its termination.  The amounts of all demands. 

Shipowner files complaint.  With it a stipulation of the value of the vessel is filed.  Bond for cost (limited to $250).

Claims against owner; Injunction: the court shall enjoin the further prosecution of any action or proceeding against the plaintiff or this property with respect to any claim subject to limitation in the action. 

Set up a limitation fund: normally security is posted by a bond or a club letter of undertaking.

There can be petitions for injunction. It stops any pending action.  All defendants must file claims in the limitation action. This is binding on US and non-US parties.

Notice to Claimants: the court will issue a notice to all persons asserting claims with respect to which the complaint seeks limitation, admonishing them to field their respective claims.  The time to answer is flexible:
The date is no less than 30 days after issuance of the notice.  

The court may enlarge the time. 

Claims and Answer: each claim must specify the facts upon which the claimant is relying.

If a claimant desires to contest either the right to exoneration from or the right to limitation of liability, he should file an answer to the complaint unless his claim has included an answer. 

Info to be Given to claimants…

Insufficiency of Fund or Security: Claimants are entitled to challenge the limitation fund if the funds are less than the value of the plaintiff’s interest in the vessel and pending freight.

If the court finds that the deposit or security is either insufficient or excessive it shall order is increase or reduction. It will do the same after the claimant has alleged the funds and if it considers it proper.

Objections to Claims: They can challenge other claims that are filed, in case they are inflated.

Upon determination of liability the fund deposited will be divided pro rata among all claimants in proportion to the amounts of their respective claims.

Venue, transfer: this dictates where the limitation claim can be brought.  

If the vessel is arrested or attached it has to be in the district where it occurred.

If the vessel hasn’t been arrested or attached, but the owner has been sued, then the limitation action has to be in that district.

If no sue has been brought and vessel is in US, the proper thing is to sue in the district where the vessel is located.

If no sue has been brought and vessel is outside the US, the action can be brought in any district. 

Note on Mechanics of Limitation under the act 

Key points:
Limit of Liability:

· Value of the ship at end of voyage: value of the ship in damaged collision, before it has been repaid.

· Pending freight: any freight that has been earned, such as charter hire

Privity and knowledge
· The shipowner can only get limitation of liability if he can show that it was out of his privity and knowledge.

What claims are covered?

· It covers any claims arising during the voyage. 

Plaintiff: shipowner.  

· The shipowner commences the action and the claimants have to file answers to the complaint.  You can have cross claims, third party claims. 

Concurses: 

· The plaintiff creates a “concourse of claims” by obtaining an injunction that stays the further prosecution of any actions that may previously have been brought in respect of the casualty and prohibiting the institution of new actions in any federal or state court. 

· All of the claims arising out of a voyage have to be brought in one single proceeding. The Limitation of Liability Act is designed to avoid multiple proceedings against the shipowner.  

· Equity to provide for distribution of equity fund.

· Public policy benefit or minimizing the burden on the courts.

· Claimants like to have a limitation of liability act because it becomes a much easier procedure. 

Possible Results:

· The best result for the shipowner is exoneration → neither the shipowner nor the servants were at fault, thus the owner doesn’t owe anything to the victims.

· The next best result, if exoneration is denied because the shipowner’s servants were at fault, is a judgment for a limited amount. 

· The amount is measured by the value of the ship at the end of the voyage, plus the gross earnings of the voyage and an additional amount for personal injury and death claims. 

· The worst result is to be held liable and denied limitation of liability because of personal fault in tort or contract, “privity or knowledge”.  The victims will be entitled to judgment for the full amount of their damages and their judgments can be executed to the full extent of the shipowner’s assets. 

Re the limitation of shipowner’s liability, four types of losses need to be considered:

1. Liability of the shipowner to cargo on board for causes of damage and loss such as fire, negligent navigation or management.  

· Most of these liabilities disappeared with the Harter Act and the COGSA. 
2. Liability to the owners of other vessels and their cargoes, and their underwriters, in casualty cases.  

· This liability is covered by hull insurance running-down clauses or P&I and indemnity insurance. 

3. Liability for personal injury and death claims: large loss-of-life disasters have precipitated enlargements of the fund available to injury and death claimants, while preserving limitation of liability, but the amounts have not increased enough to satisfy the personal injury bar in the US.

4. Liability for claims for cleanup costs, environmental harm and economic damage arising form oil pollution in coastal waters.  This is the largest and the most difficult to insure adequately. 

Right to limit can be raised as an affirmative defense – when this can be raised is different than the deadline for the commencement of the action. 

The shipowner doesn’t have one single limitation fund applying to all claims.  There are multiple limitation funds for multiple claims. So to raise the limitation fund may not be the best. 

Shipowners and claims
Note on qualified shipowners and claims

· Limitation of liability aids shipowners.

· Who qualify as owners?

· Charterers, ship operator without a charter but who acts as “owner pro hac vice”, a mortgagee in possession of a vessel following the borrower’s default, a bank as an active trustee.
· A boat owner of a pleasure vessel. 

· Who don’t qualify?

· Time and voyage charterers because they don’t own ships, bailees, the manufacturer who holds title to a boat only as security, the former owner of a vessel sued for personal injuries allegedly caused by defect in the vessel existing before the transfer of title.

· Only a party owning the vessel at the time of the casualty is entitled to limitation.

· Limitation will be denied where a casualty happened on waters that were not navigable in commerce, so the case is not in admiralty jurisdiction. 

· The Extension Act:

· It mooted the basic ship-to-shore problem and the act has reached as far as disembarked passenger who was involved in an auto accident in a parking lot.

Privity or Knowledge 
Linseed King
· Ferry from New Jersey to NY.

· It crashed with ice and sinks.

· Some were dead, some were injured.

· Plant manager knew about the ice.

· The important part is whether the manager had decision power and could have taken an action and made a decision to stop the ferry.

· If a person with managerial level has privity and knowledge, then the owner is chargeable with negligence in not taking measures for the safety of the passengers which the weather conditions required. 

· If executive officers know about the problem, they meet privity and knowledge. 

· This case divided corporate agents into two groups:

· Employees such as the shipmaster, whose negligence would not be deemed within the privity or knowledge of the corporate owner, and

· Corporate officers and managerial employees, whose privity or knowledge would be considered that of the corporation.  The function of the officer seems to be the key, if there’s negligence on his part then there’s corporate privity and limitation is denied. 
· The court talks about how a shipowner who sends the vessel to see how provides a seaworthy vessel and competent crew and then during the voyage something comes up and the owner has no control over it, then there’s no privity or knowledge for the owner.

· However, in this case, the owner could have walked to the dock and affected the situation, so the owner did have some control over what was happening.  So he has privity and knowledge and is chargeable with negligence. 

Note on Privity or knowledge

Privity: fault or neglect in which the owner personally participates.

Knowledge: personal cognizance or means of knowledge, of which the owner is bound to avail himself of a contemplated loss or condition likely to cause or contribute to loss, unless proper means are adopted to prevent it. 

· The amendment of 1884 made co-owner limited liabilities joint, not several.

· To be a co-owner of income-producing property is not necessarily to be a partner in the act of operating the property so as to loose limitation of liability.

· The owner has the obligation to make the vessel seaworthy and properly equipped and to see to it that her crew is trained to cope with rough weather, to estimate the position of vessels and other objects at sea and to plot and follow a course.  This resembles unseaworthiness:

· If the owner fails to make the ship seaworthy he doesn’t have “privity or knowledge” of the unseaworthiness under the Limitation Act, so he is not denied limitation of liability on the cargo claims. 

Privity and Knowledge = Due diligence:

· Privity and knowledge can be treated as due diligence.

· Also, improvement of radio communications has made it possible for shipowners, officers or managers to make decisions for shipmasters, thus exercising control of ship operations and making privity or knowledge possible during the voyage. 

Burden of proof:

The burden of proving fault is on the claimant.

But the burden of proving that the owner was without privity and knowledge with respect to any fault is on the owner.

No fault = exoneration

Fault without privity and knowledge = exoneration.  Example → in a collision case if fault is found, the attorney will try to meet the client’s burden of proving that no undermanning or unseaworthiness within its privity or knowledge contributed to the casualty.
Hartford Accident v Southern (The Bolikow)

· Even non-admiralty claims can be brought in the same court as the admiralty claim.???

· It’s an in personam and in rem proceeding.  The claims filed against the shipowner are in personam, the claims filed against the value of the vessel are in rem. 

· The jurisdiction of the admiralty court attaches in rem and in personam by reason of the custody of the res put by the petitioner into its hands. 

· If Congress has constitutional power to gather into the admiralty court all claimants against the vessel and its owner, whether their claims are strictly in admiralty or not, as this court has clearly held, it necessarily follows, as incidental to that power, that it may furnish a complete remedy for the satisfaction of those claims by distribution of the res, and by judgments in personam for deficiencies against the owner, if not released by virtue of the statute. 

· In the character of the limitation of liability proceeding in reference to such non-admiralty claims, the jurisdiction to fulfill the obligation to do equitable justice to such claimants by furnishing them a complete remedy.
The limitation fund

Place v Norwich

Pg. 854

· Insurance proceeds don’t go into limitation fund.

· Note for practicing: If you are the claimant and you know there’s a hull insurance for the owner, you may try to attach them.  The owner may prevent it by enjoining the action.  Some courts have allowed claimants to get the security with the insurance for the limitation. 

· Salvage operations don’t go into the liability fund.

· The vessels are appraised at the termination of the voyage – the vessel is to be appraised and the freight is to be added to the account to show the amount of the owner’s liability.

· If the voyage is never completed, the value of the ship as at the time of the wreck.

· In most cases of wreck, no freight will be earned, but if any shall be earned it will be added to eh value of the ship.

· If the vessel goes to the bottom and earns no freight, the value at that time is the criterion. 

· The owner is not obliged to have property insurance.

· The word “interest” refers to the extent or amount of ownership which the party had in the vessel.

Thommessen v Whitwill (The great Western)

Pg. 860
· The owner shall not receive pecuniary benefit from his interest in the vessel doing the wrong, which shall not inure to the compensation of him who has suffered the loss which it has caused. 
· The word “interest” means that the owner must surrender and transfer, as the price of his immunity from personal liability, because it is appropriate to convey the idea, being large enough to embrace every claim and benefit which constitutes to the owner its substance and value, capable of measurement in money.??????????

· This case was unusual, but not unique.

· The Limitation Act now requires the shipowner to provide a separate limitation fund for personal injury and death claims “arising on distinct occasions” which may require two or more limitation of liability actions.

Note on what constitutes a Vessel
· The Morro Castle amendments of 1936 gave personal injury and death claimants special rights in the case of  any “seagoing vessel”, this excluded a number of vessel types, even if they were “seagoing vessels” for property damage purposes under 188.

· Oil rigs drilling on the high seas are not included. 

· The Fifth Circuit has said:

· To determine whether a vessel is “seagoing”, the vessel must navigate beyond the Boundary Line in the regular course of its operations.
· Flotillas: where several connected vessels comprise a flotilla that is engaged in a common activity, all are liable for the fault of one, and the value of all must be included in the limitation fund.  Even if contact takes place only between one of the vessels and another. 

· Where the towed vessel is passive, its value doesn’t have to be included.

Note on the amount of the limitation fund

· The US has kept the basic rule of The Great Western, but it has worked out related issues through opinions and amendments.

· The Main v Williams:

· Value of the ship: it includes all that belongs to the ship, such as the hull, the boats, tackle, apparel and furniture.  However it doesn’t include the cargo which doesn’t belong to the owner of the ship.
· “Freight”: compensation for carriage of goods. 

·  “Freight pending”: it represents the earning of the voyage, whether from the carriage of passengers or merchandise.

Note on the creation of the limitation fund

· A shipowner seeking limitation will have the vessel valued by a recognized ship appraiser.
· Things to take into accounts: age, type, features, status of her classification, repairs, if it is repairable, towage, drydocking, gas-freeing.

· Along with the complaint, the owner will file an affidavit stating the appraiser’s opinion of the vessel’s value at the end of the casualty voyage, evidence of the voyage earning, if any, a temporary bond (ad interim stipulation), a form of order for the court’s signature enjoining the prosecution of claims except in the limitation action and a form of notice to claimants. 

· The notice must be sent to the parties that have made already claims. 

· The order enjoining the prosecution of claims outside the limitation proceeding will set a time limit on the filing of claims. This limit may be extended by the court.

· In lieu of a bond, the deposit may be made in cash or the vessel may be rendered to a trustee for operation. 

· Where there are few claimants, a special security arrangement may be agreed upon.

· If the total amount of claims is expected to exceed the value of the vessel and the voyage earnings, the shipowner will usually file a limitation complaint as quickly as possible.

· Where there are multiple claims, raising the limitation defense by way of answer means that he shipowner can be held liable up to the limitation amount in a number of actions, at least if they are not all brought in the same court. 

· If there’s one claimant or all have joined one action, it’s better to raise limitation by way of answer. Saving money from filing, appraisal, notices and bond.

Conflicts of courts

Limitation practice in federal courts

Authority on commencing the action for limitation

The limitation of shipowner liability act

Note on filing for limitation of liabiity

Lewis v Lewis

Pg. 878

· If you have an injury claim, claimants are happier to raise them in state court.

· Shipowners raising limitation of liability would rather do federal courts because they won’t have to pay as much.

· In limitation of liability case there’s no right to jury trial (as in all other admiralty cases). 

· But if limitation is raised as defense, it’s possible that the jury can decided the limitation defense. 

· There’s almost a rule where there’s no jury in a limitation of liability action. 

· Where the limitation fund exceeds the value of all claims.  Let’s say the fund is $5 mill and the claims are $1 mill, then the limitation has no issues. 

· When you have a single claim in the limitation action the court will permit that action to be liquidated by rail and state court before a jury and once they part of the case is over, if the verdict of the jury exceeds the limitation fund the case will return to federal court to determine whether or not the shipowner is entitled to limitation.

In this regard we have the Specific case, Mapco and Lewis.

Limitation of liability and foreign law

Oceanic steam v Mellor

· The best example is the Titanic case.  It raise the question of how the law would work. 

What was the big question raised in the titanic case?

· Whether US law applied or the one of another country.

Who was raising the question?

· A citizen of the US – He preferred British law because the value of the vessel after sinking in the US, it would be zero, but British law would give more.
· The court says that they have a limitation of liability, so foreign claimants can claim it in the US, they are not forced, but they may do so and they would be entitled to get what US law gives them.
· How does the court decide in whether what law should apply?

· You have to divide your issues – your liability issue, the limitation of the liability and …

· The conflict of laws applies to the three issues.

· Underlying claim:

· You must look at the choice of law issues. You decide what law governs and then apply it.

· Procedural law re limitation of liability:

· If the claim is brought under the Limitation of liability Act, then the court will apply the federal procedural rules.

· Subsequent cases that added to the positions:

· Black Pearl case: the underlying claim are made under foreign law which includes as a matter of substantive law a provision about determining the limitation of liability fund. 

If a shipowner succeeds and gets a limitation, how is the fund distributed?

· Doctrine of Equitable subordination.
· Late claims are subordinated to timely filed claims. 

· All the claimants share equally prorated basis.

· Death and injury – there’s an additional fund.

………
Oil Spills

Class notes:
· This is a maritime tort.

· If you have a maritime tort you have admiralty jurisdiction.

· So oil spills can be pursued in admiralty jurisdiction in federal court.

· Also, if there are claims that arise under maritime law, there are claims that can be pursued in state court.

· It’s important to recognize who the potential claimers might be. 

· Private claimers: property owners, dock owners, boat owners, hotel owners, fisherman – people who own property on the water or by the water, people who may be affected by tourism.

· Local government, state government and federal government – they have different interests in preventing oil spills, therefore they have enacted laws. 

· Claims for cleanup expenses.

· Claims for government property – parks, beaches, etc.

· Claims for civil penalties – of great importance.

· Claims for criminal penalties – they will become of great importance.  The criminal aspect of the case takes priority over everything else, gathering evidence, questioning of witnesses. In the last few years there has been a lot of criminal activity, such as cases where the captains or the whole crew is held in captivity. This is being done worldwide.   In the US there are other laws besides the criminal, such as arrests to ship officers who have been involved in affecting the function of the oil separators.
· For the owner of the cargo of oil – the oil spills represent a loss of cargo and it represents any loss of cargo, therefore it can have claims against the ship owner for:

· Cargo claim – most ship owners have insurance for this and P&I would be involve.

· P&I will also cover liabilities arising from oil spills. 

· Claims would be covered by P&I insurance to a certain amount.

· Hull insurance will also be involved in the spill involves a collision and damage to the hull. 

OPA 90

· Focus on section dealing with liability for oil spill clean up and damages claim. 

Pollution and Insurance
Note on the aftermath of the Torrey Canyon Casualty

Background and historical overview:

· The Torrey Canyon was a very large tanker for 1967.

· It was a subsidiary of UNOCAL that was incorporated in Liberia and headquartered in Bermuda which were lawful business.

· Three ships comprised the Barracude fleet.

· On March 16, 1997, the Torrey Canyon was carrying a cargo of crude oil from Kuwait to Mildord Haven, Wales.

· She went aground on Pollard Rock.
· The Dutch firm of Wijsmuller commenced salvage operations the same day, but it didn’t work.

· On March 26, the ship broke in two and released oil from her cargo tank.

· Wijsmuller abandoned salvage efforts.  The efforts were performed in a no-cure no-pay Lloyd’s Open Form salvage agreement. 

· Legal proceedings were brought in the US.

· This case overwhelmed the commercial, decisional and statutory compensation systems then in place and there was an outcry for international action that would impose new liabilities and the means to pay for them.

· Two non-governmental systems were created quickly to create a stop-gap compensation system for environmental harm. 

· TOVALOP 1969 was formed by a number of tanker owners and operators to provide limited compensation for oil pollution damage without proof or concession of fault.  

· Signatories of this agreement were entitled to raise certain defenses, and liability under the agreement was limited to $10 million. 

· If the money wasn’t enough then a second layer of funding would provide up to $30 million under CRISTAL.

· These two agreements were allowed to expire in 1997.
· Governments were concerned about two issues:

· the consequences of large oil spills by the vessels of insolvent owners, or by the vessels of solvent owners that might limit their liability to small amounts relative to the harm done. 
· Being unable to show sufficient fault of navigators and owners in future casualties. 

· Therefore governments strove for conventions, statutes providing strict liability, high limits of liability, compulsory liability insurance and the right of direct action against insurers.

· Shipowners and insurers were concerned about the capacity of the insurance market to provide hundreds of millions of dollars in coverage – unlimited liability would be uninsurable at any premium. 
· The Intergovernmental Maritime Consultative Organization (IMCO) along with the Comite Maritime International (CMI) drafted the Civil Liability Convention 1969 (CLC).

· CLC:

· Proof of fault of the shipowner is unnecessary, the shipowner is strictly liable for pollution damages including the cost of preventing measure resulting from the discharge of oil.

· The shipowner is relieved of strict liability if it can prove that he sole cause was (1) hostilities, (2) natural phenomena of “an exceptional, inevitable and irresistible character”, (3) governmental negligence in the maintenance of navigational aids, or (4) acts or omissions of third parties “with intent to cause damage”.
· No separate fund was provided by the CLC, instead the shipowner was to obtain liability insurance up to $128 per ton up to $13 mill, except where the discharge was caused by the “actual fault or privity of the owner”.
· Amounts in excess of a small deductible would be paid by the shipowners’ insurers and in most cases the insurance was expected to be sufficient to pay claims.

· The overwhelming majority of ocean vessels entered with one of the blubs constituting the International Group of shipowners’ Protection and Indemnity Associations. After the Torrey Canyon, the clubs set limits on the amount of coverage available for oil pollution. In January 2005 the limit was $1 billion. 
· The coverage of the Clubs is strictly indemnity insurance: the club doesn’t have to pay unless the member was legally liable to pay and actually paid the claim “pay to be paid” principle.  Thus, if the member becomes insolvent and unable to pay a claim, the club has no liability under English law. 

· If the amount recoverable under the CLC is insufficient to satisfy oil spill claims in full, the deficiency may be recovered from the international Oil Pollution Compensation Fund. 

· Neither the CLC nor the Fund Convention has been ratified by the US which has preferred to use a series of statutes such as the Water Quality Improvement act of 1970 and culminating with the Oil Pollution Act of 1990 (OPA 90).
Note on the Exxon Valdez oil spill and litigation 
· On March 24, 1989, the supertanker Exxon Valdez set out from Alaska.   
· Two hours later after the ship set out, the Exxon Valdez went aground on Bligh Reef. 

· The tanker spilled oil. 

· The cause of spill was negligent navigation.  The third mate was alone at the bridge when there should have been two other watchstanders and a lookout, and he had spent the preceding 24 hours supervising loading.  When he became aware that the ship was off course, he forgot to turn off the autopilot and so his frantic attempt to turn right never took effect. 
· It took 14 hours for the first emergency crew to arrive at the spill site and another 21 hours to surround the tanker. 

· A 100-saquare-mile oil slick coated the shoreline. 

· The state of Alaska convicted the captain for criminal charges of negligent discharge of oil.
· Damage litigation arising from the oil spill was consolidated in District Court for the District of Alaska with Judge Russell Holland.
· The jury assessed punitive damages in excess of $5 billion.

· The judgment was appealed.

· Exxon paid cleanup costs and damages compensation of $2.5 billion without litigation, Exxon sought reimbursement of $411 million under its liability insurance policies with about 167 underwriters.

· The underwriters asserted that coverage was excluded by the finding of the Alaska court that Exxon had been reckless.

· Although litigation in state court in Texas and in Federal court in NY tested the coverage issue, the case settled in November 1996 fro $480 million.

· The ship was repaired and put to work in the Mediterranean Sea.  It was banished from the oil trade in Alaska due to a provision in OPA 90.

Note on insurance under OPA 90

· In August 1990 Congress enacted the Oil Pollution Act 1990 (OPA 90).

· Congress innovated in part, but it also amended in part, changing a web of environmental protection statutes such as the FWPCA that already dealt with oil pollution. 

· If compensation were paid only after the litigation of liability issues to final judgment, cleanup responses would be too little and too late.  Therefore the capital costs of advance planning, the operating expenses of cleanup activities and the damage claims of businesses and property owners, must all be paid soon after the oil spill.
· The process of payment calls for the accumulation of money in the Oil Spill Liability Trust Fund for quick access to liability of P&I insurance carried by the ship on the basis of which the Coast Guard issues “certificates of financial responsibility” (COFRs).

· The indemnification of the cleanup and the adjustment of payments among parties can await litigation.

· Today P&I rules provide insurance for oil pollution, backed up by inter-club sharing and reinsurance and the payment mechanisms seem to be working well. 

Class notes:

· The issues in OPA were discussed by Congress.

· The legislation preceded the OPA intended to cover the pollution. 

· It was designed to preempt state laws.

· One of the dominant issues leading to the OPA was the rules between the federal and the state government.

· It doesn’t preempt state laws.  So you have to look at all state laws. 

· So a shipowner has to comply with state law and federal requirements.

· OPA claims can be pursued in state law if desired, so it doesn’t really have to go to federal law.

· At the time OPA was passed was a big outcry in the international industry because it exceeded the conventions re damages.

OPA overview:

Scope of the statute

2701

· Navigable waters subsection 21: including territorial sea.

· Territorial see : 3 miles

· Exclusive economic zone: 200 miles this is from the UN Law of the Sea Convention, although the US hasn’t ratified it.  However, the US recognizes this concept. 

· 2702(c): EXCEPTION → OPA doesn’t apply to government vessels.

2707 

· rights of foreign claimers to make a recover under the OPA

· discharges in foreign countries.

Prevention

· OPA prevents oil spills.
· It imposes significant requirements on ship owners to prevent oil spills form happening and slaos to ensure the crews on vessels are trained to handle oil spills when they happen. 

· There are ship building requirements for vessels, such as requiring double hull vessels

· Prevention – it requirese the vessel to have a “vessel response plan” which says what should be done in oil spills.

· Qualified individual – someone that can give instructions in case of spills. It requires to be in touch or be able to contact somebody in case of an emergency because there was a problem between authority and the captain doing something.

· Coast guard authority:

· The coast guard has the authority to prohibit vessels to enter the US if there’s a risk of oil spills.

· It can tow it away and destroy if there’s a threat.

Clean up

· The ship owner must pay for clean up expenses even though the responsibility its not his.

· The ship owner must provide evidence that has financial capability that he has the resources of a clean up process in order to be allowed to come into the US (section 2716).  It must have a certificate of financial responsibility (CFR).

· In addition, the US created a trust fund which was funded by taxes from oil trade.  This is available for cleanup operations and claims.  The fund is $1 billion. So there would never be an issue of clean up operations. 

Liability

· 2702: each responsible party of a vessel from which oil is discharged is liable.
· “Responsible party” → 2701(32).

· Liability: 

· “Removal expenses” → whatever cost of cleaning.  The coast guard will take charge and the functions can vary.

· “Damages” 2702(b)(2): ability to recover damages:

· Natural resources sect. 2706: this is a very broad category.  Difficult to determine.  The studies to determine the damage are very expensive and time consuming.

· Real or personal property: this is more easy to determine but broad.  It would cover houses, boats, etc.

· Subsistence use: this goes to users of natural resources. The problem is that they don’t own the natural resources, but they use it.  

· Revenues: it applies to governments, taxes, royalties.

· Profits and earning capacity: this clarifies the fishermen for loss of profits and earning capacity.

· Public services: expenses incurred by the government to put men on the scene and deal with all the situations that might arise.  All those expenses are recoverable damages. 

Defenses / section 2703
· OPA is not a strict liability statute, therefore there are defenses available. 

· Act of God

· Act of war

· Act of third party: 2702(d), 2703(a)(3) → act of a third party is a defense, but the statute is structured that even if a third party is designated as a responsible third party or if the vessel can prove that the third party was the true responsible party.  The spiller still has to pay for the removal cost, damages as if it was the responsible party and then the spiller can sue the third party for recovery of those expenses.  In addition the third party has a right to proceed against the Fund to recover the amount.  The spiller party can be made whole either by the third party or the Fund. 
· Limitations of defenses (subpart c): this is very important part:

· If you fail to report the incident as required, you can loose the defense.

· If you fail to cooperate with the coast guard, you loose the defenses. 

· If you fail to comply with any other order, you loss the defense. 

Limitation of liability / 2704

· The limitation of liability act of 1951 doesn’t apply to OPA (2718). But both can apply at the same time if there’s a oil spill, but is for different things

· Before OPA there were very few cases where ship owners could limit liability under the 1951 limitation act. But it did apply to state government and local expenses. OPA changed this - there is no right to limit liability outside OPA with re to local or state government claims. 

· OPA has its own limitation of liability in 2704 different from the 1951.

· The shipowner may indeed have a right to limit the liability.

· It depends on the type, size of the vessel.

· It doesn’t mean that the limitation of liability act has no application in an oil spill.  For example if there’s a loss of cargo, the shipowner can still set a limitation under the 1951 act.  Also, if there’s a collision it can be a limitation under 1951.

· OPA doesn’t have a fund.

· OPA doesn’t establish concourses. 

· Loosing the limitation 2704(c)(1):

· Gross negligence

· Misconduct

· Violence of federal laws

· Failure to cooperate

· To report the incident

· Failure to comply with order.

· The shipowner pays all the money (the insurance) and then the shipowner is entitled to limitation, then the shipowner can recover from the pollution fund the excess paid. 

Claims

Cleanup claims by state and local government.

Loss of profits.

Claims can be pursued in federal or state court.

Claims can be decided by a jury.

There is a statute of limitation for OPA claims for two years.  Although states can do what they want.

Claim procedures 2703-2705

· It’s a mandatory procedure. 

· Claims have to be handled as stated in these sections.

· The responsible party is appointed by the coast guard.

· The responsible party is responsible with cleanup.

South Port Marine LLC v Gulf Oil Limited Partnership, Boston Towing
US court of appeals for this first circuit

Class notes:

· Rule → General admiralty and maritime law has traditionally provided for the general availability of punitive damages for reckless conduct, but punitive damages are not available under the Oil Pollution Act. 

· The Plaintiff blew it in failing to properly raising claims under the Main State law.  Therefore he was only permitted to pursue its OPA claims. So the only issue was damages and an issue about a jury trial. 
· This decision doesn’t tell us whether you can or cannot have punitive damages under state law, because the plaintiff failed to claim under it. 
Facts

· Appellant: South Port Marine is a family-owned marina located on a cove in Portland Harbor, Maine.
· The marine is mainly for recreational vessels.

· In the winter of 96 South Port’s owners planned to dredge the marina and parts of the surrounding cove to allow access by larger boats.

· Appellee: Gulf Oil is a Massachusetts based petroleum company.

· It operates a distribution facility on Portland Harbor where petroleum products are pumped into barges for transportation to other ports.

·  Appellee: Boston Towing and Trasnportation operates tug boats and tank barges for the purpose of oil transportation.
· Gulf Oil was pumping gasoline into a barge owned and operated by Boston Towing at the time of the incident. 

· A Boston Towing crew member left a barge that was been filled with gasoline unattended which made the gasoline overflowed and flowing into Portland Harbor. 

· Between 23,000 and 30,000 gallons were spilled into the water. 

· The foam of the docks began to disintegrate causing the docks to sink and some electrical posts fell off the docks into the water. 

· South Port argument: It alleged damages falling into: extensive property damage, lost profits and “other economic losses” including loss of goodwill and business stress. The amount of $1 mill. 

· South Port filed a complaint under the OPA and demanded trial by jury. 

· The court also decided that punitive damages were unavailable under the OPA.

· The jury returned a veridict in favor of South Port for $181,964 for damages for injury to property, $110,000 for lost profits and $300,000 for injury to good will and business stress. 

· South Port appealed challenging the refusal of the court to give punitive damages and the sufficiency of the evidence.  Appellees have cross-appealed the decision of granting trial by jury.

Rationale

Trial by jury Issue

· Issue: whether South Port’s OPA claim is analogous to a cause of action in admiralty in 1791, to which no right to trial by jury would apply or to a cause of action at law which carries the Seventh Amendment guarantee. 
· In 1791 South Port would have brought its claim for damages to its marina under the common law rather than in admiralty.  Thus it is proper to use a jury trial.

· Although the thrust of the amendment was to preserve the right to jury trial as it existed in 1791, the seventh amendment also applies to actions brought to enforce statutory rights that are analogous to common-law causes of action rodianrilyt dcided in English law courts in the late 18th century, as opposed to those customarily heard by the courts of equity or admiralty. 

· Locality test / whether it’s of admiralty jurisdiction:

· Whether the tort occurred wholly on navigable waters. And if objects served a navigational function.
· In this case the docks were moored to a fix location and served no navigational function. Thus are “extensions of the land”, consequently a tort that causes damage to them doesn’t occur “wholly on the navigable waters” and would have constituted an action at law, rather than in admiralty, in the late 18th century. 

· Therefore, South Port’s OPA claim is analogous to a claim under the common law at the time of the Seventh Amendment’s ratification in 1791 and that South Port was entitled to trial by jury. 
· The claims would not be of admiralty and therefore would have a right to jury trial because in 1971 the dock was an extension of land, therefore it was not in admiralty jurisdiction. 

Class notes:

Professor is not sure whether the analysis of going back to 1971 is the right one. He doesn’t think so, it seems off track.

It seems the court wanted a jury trial and figured the way around it. 
Punitive Damages Issue

· UNDER OPA YOU CAN’T GET PUNITIVE DAMAGES.

· Punitive damages are unavailable as a matter of law since they are not contemplated by OPA.  

· OPA supplants the existing general admiralty and maritime law.
· Punitive damages don’t constitute a separate cause of action, but instead form a remedy available for some tortuous or otherwise unlawful acts.  Thus the claim for punitive damages must relate to some separate cause of action which permits recover of punitive damages. 
· South Port has been unable to point to a legal basis for its punitive damages claim. The two claims that the plaintiff has are the OPA claim and the general admiralty and maritime law.

OPA doesn’t provide for punitive damages.

· The OPA doesn’t mention punitive damages from its list of recoverable damages. So the question is whether leaving it out was intended by Congress as opposite to permit punitive damages for reckless behavior as it was permitted by the general admiralty and maritime law before the statute was enacted.

Congress intended the OPA to be the exclusive Federal Law governing Oil Spills.

· The question is whether Congress intended the enactment of the OPA to supplant the existing general admiralty and maritime law, which allowed punitive damages under certain circumstances in the area of oil pollution.  Congress did intend to supplant general maritime law with the OPA. 

· Since the list in OPA about damages is comprehensive is a strong indication that Congress intended to exclude punitive damages.

· In Miles v Apex Marine the court refused to allow recovery for loss of society when such damages where not provided in the statute, reasoning that “in an area covered by statute it would be no more appropriate to prescribe a different measure of damage than to prescribe a different statute of limitations or a different class of beneficiaries. 

· OPA embodies Congress’s attempt to balance the various concerns at issue, and trust that the resolution of these difficult policy question sis better suited to the political mechanisms of the legislature than to our deliberative process. 

Class notes:
· Under general maritime law, punitive damages can be awarded.

· OPA supplants general maritime law. 

· We see a reference to the Miles case – key point in South Port and Exxon. The court relies on Miles saying that Congress didn’t provide punitive damages, then they are not in OPA.
Sufficiency of the Evidence Issue

· The trial court held that as a matter of law, South Port had failed to introduce sufficient evidence to support the jury’s verdict with regard to most of the damages claimed for lost profits and “other economic harm”.  The appellate court affirms in part and reverses in part.

· Lost profit:
· The jury awarded $110,000 for lost profits – the district court vacated all but $15,000 of this award.  But the appellate court reversed and reinstated the jury’s award. 
· The court disagrees with the trial court that South Port failed to introduce evidence sufficient to support the award for lost slip revenues.
· Plaintiff presented testimony establishing the marina’s plan to dredge the cove leading to the marina, as well as parts of the marina itself and to expand the marina by some twenty-five slips. It also presented proof that the delay was caused by the gasoline spill. 

· The appellate court also disagrees with the trial court on the issue of diversion of South Port’s workforce.  The jury compensated South Port for the losses incurred by the marina when it was forced to allocate employees who normally serviced boats to dock repair necessitated by the spill. This was non-billable repair work.  The South Port’s damage expert testified to it.  This was enough to meet the minimum inferential threshold and that the jury award should not have been disturbed. 

· Other economic Losses:

· The district court also vacated the jury’s award of $100,000 loss in goodwill and a $150,000 for business stress.

· Goodwill loss = loss of value of the business after the spill.  A bad reputation which lingers could affect its expected earnings.  This loss could be calculated by discounting the estimated loss of future revenues to present value or by assessing the decrease in value of the business to potential buyers after the spill repairs. 

· The expert offerech his expert opinion that South Port’s goodwill after the spill was $100,000 but there were no concrete numbers explaining how these factors affected all of the goodwill of the business. 

· South Port didn’t provide basis for its estimation of business stress. This claim involved a form of the loss in value of the business: the reduction in the value of the business due to the bank loan default and the risk that the workout plan may  not succeed. This was estimate at $150,000.

· There was no evidence to support this amount because the expert didn’t conduct a more specific investigation regarding the market for a business like South Port Marine.

· A reasonable calculation of loss due to business stress might take into account general date concerning the reduced value of businesses in default or a specific showing that this property had declined in market value. 

· The court also notes that Congress felt very important to maintain liability caps. 
· Other decisions that deal with OPA but not other decision of circuit court decisions that deal with OPA.

In re the Exxon Valdez

Pre OPA case, 9th circuit
Facts
· The Exxon Valdez ran aground on Bligh Reef spilling oil.
· Exxon spent over $2 billion on efforts to remove the oil from the water.

· Exxon spent $300 million on voluntary settlements prior to any judgments being entered against it. 

· Exxon agreed to pay $900 million to restore damaged natural resources to the state of Alaska and the US
Issues
· This is an appeal of a $5 billion punitive damages award arising out of the Exxon Valdez oil spill.
· The verdict in this case is for damage to economic expectations for commercial fishermen. 

· The plaintiffs here were almost entirely compensated for their damages years ago.  

· The punitive damages at issue were awarded to punish Exxon not to pay back the plaintiffs. 

· Issues:

· Whether punitive damages should have been barred as a matter of law and 

· Whether the award was excessive.

Courts decision:

· There was a class action. 

· This is not a case about environment.  It’s about commercial fisherman. 

· Are punitive damages barred as a matter of law? NO.

· Reasoning: this is a different result than in the Southport case were the court concluded the opposite. 

· The Clean water act says nothing about punitive damages.

Rationale

Punitive damages Permissibility

· Exxon argues that punitive damages aren’t traditionally allowable in admiralty law. 

· A prior criminal sanction doesn’t generally bar punitive damages.

· Because the court has not been aware of a principle of law pursuant to which they should strike punitive damages award on the ground that the conduct had already been sufficiently punished and deterred.

Punitive damages in Maritime Law

· In admiralty law, punitive damages sometimes are allowable and sometimes they are not.
· Although rarely imposed, punitive damages have long been recognized as an available remedy in general maritime actions where defendant’s intentional or wanton and reckless conduct amounted to a conscious disregard of the right of others. 

· Punitive damages are available under the general maritime law. 

· Punitive damages are traditionally unavailable for breach of contract.

· The consent decree pursuant to which the case was settled states the $900 million is “compensatory and remedial” and none of the amounts are described as punitive. 

· The punitive damages in this case are for harming the economic interests of commercial fishermen, the availability of fish to native subsistence fishermen and private land. As such, the harm and the punishment is distinct from the harm to the environment and natural resources.

Statutory preemption of common law → this is the Southport core decision
· Exxon argues that the common law punitive damages remedy has been preempted by the comprehensive scheme for oil spill remedies in the Clean Water Act. 

· The issue should not be treated as waived.  Exxon clearly and consistently argued statutory preemption as one of its theories for why punitive damages were barred as a matter of law and argued based on the Clean Water Act prior to entry of judgment. 
· Because the issue is massive in its significance to the parties and is purely on of law, it would be inappropriate to treat it as waived in the ambiguous circumstances of the case. 

· The better reading of the Clean Water Act is that it doesn’t preclude a private remedy for punitive damages.

· Where a private remedy does not interfere with administrative judgments and does not conflict with the statutory scheme, a statute providing a comprehensive scheme of public remedies need not be read to preempt a preexisting common law private remedy.

· The absence of any private right of action in the Act for damage from oil pollution may more reasonably be construed as leaving private claims alone than as implicitly destroying them. 
· Miles case → it doesn’t support Exxon’s argument (different decision than in South Port).  It says that Miles was about wrongful death case.

· The Clean Water Act doesn’t preempt a private right of action for punitive as well as compensatory damages for damage to private rights / The Clean Water act doesn’t preempt the right to punitive damages.
 Rest of the case are the rules for allowing punitive damages (this isn’t admiralty law as such)
Standard of Proof
· The standard of proof in maritime cases is preponderance of evidence as opposed to clear and convincing evidence required in instances as habeas corpus and deportation.

Vicarious liability.

· Exxon argues that the district court erroneously instructed the jury that it could impose punitive damages on Exxon even if all the recklessness was by its employee Captain Hazelwood rather than by Exxon itself.  The instructions said that “a corporation is not responsible for the reckless acts of all of its employees” but for “those employees who are employed in a managerial capacity while acting in the scope of their employment”.

· The appellate court follows the of Protectus Alpha which says that punitive damages can be awarded against a principal for an agent’s torts, not only where they are authorized, ratified or approved and not only where the agent wax unfit and the principal was reckless in employing him, but also where he was “employed in a managerial capacity and was acting in the scope of employment”.
· The court affirms the punitive damages judgment because the foreman was  a managerial employee acting within the scope of his employment and had discretion in what he did. 

Sufficiency of Evidence:

· Exxon argues that there was insufficient evidence for the jury to award punitive damages against the Captain or against Exxon for the captain’s conduct. 

· There was sufficient evidence supported by testimony, exhibits and reasonable inferences from them. 

Amount of the Punitive Damages Award:

· The jury awarded $5 billion in punitive damages against Exxon (as well as $5,000 in punitive damages against the captain).  At the time it was the largest punitive damages award in American history.  
· Exxon challenges the $5 billion award as excessive. 

· The punitive damages amount is about one year’s net profits for the entire world-wide operations of Exxon, and the jury may well have decided that for such egregious conduct the company responsible ought to have a year without profit.

· Before Motor v. Oberg the court would not disturb punitive damage awards unless it appeared that the jury was influenced by passion or prejudice.  However, as explained in Ace v Aetna, under Oberg the court must consider whether punitive damages award passes “muster under federal due process analysis” in addition to reviewing whether the vidence is sufficient as a matter of law to support the award. 

· The test of whether a punitive damages award survives review cannot be merely whether there is any evidence to support it, under Oberg. 

· Two critical Supreme Court opinions decided after the district court’s decision in this case, have expanded the way courts review constitutional challenges to large punitive damage awards. 

· In BMW v Gore the court held that $4 million in punitive damages award was unconstitutional because the defendant lacked fair notice that such a severe award would be imposed (if it was so grossly excessive that the defendant lacked fair notice that it would be imposed).   In concluding the award violated the Cue Process Clause, the court established three guideposts for courts to use in determining whether a punitive damage award is grossly excessive:
· The reprehensibility of the defendant’s conduct

· The ration of the award to the harm inflicted on the plaintiff

· The difference between the award and the civil or criminal penalties in comparable cases.
· The Supreme Court reaffirmed the importance of BMW in Cooper v Leatherman – this time the courts said that considerations of institutional competence weigh in favor of independent appellate review.  “Courts of appeal should apply a de novo standard of review when passing on districts courts’ determinations of the constitutionality of punitive damages awards.

· In this case Exxon did not raise any direct constitutional challenges to the amount of the award until after the judgment.  Therefore, the court has no constitutional analysis to which exercise any de novo review. 

· The court remands the district court to consider the constitutionality of the amount of the award in light of the guidespots established in BMW. 

Class notes:

· The law in punitive damages has been in the Supreme Court many times and it has given some bright rules through the time. 

· Judge Holland have awarded $9 billion, Circuit court remanded and asked to reconsider and reduced the amount to $4 billion and Exxon appealed with State Farm.  Then Holland figured that he could award more, so he awarded to $4.5 billion. 

· In Holland’s decision there’s a specific provision about preemption in pg. 8 and he relies on the 9th circuit.

· Whether credit should be given to what was already paid in settlements – and Holland disagrees with the 9th Circuit and thinks that shouldn’t be substracte.
· State Farm case → the court thought that 1 million dollars was already paid and that is a big amount therefore should be taken into account.

· In this case there are $2.7 million already given and the court has a different view of what is substantial. 

In the pending appeal the main issues might be:
Getting credit for what we have already paid.

The amount of damages.

Difference between the Clean Water Act and the OPA are different. 

Why Exxon didn’t commence a limitation liability act?

Before OPA state claims and local claims and fisherman claims are subject to limitation in the 1951 Act.

OPA changed all that. 

Why didn’t Exxon commence a limitation liability act? Exxon executives didn’t do it because the lawyers didn’t advise it.
Maybe they wouldn’t have been able to do it because it would have had the requirements. 

Cargo owners in Alaska have liability to give expense to clean up. 

Code of professional standard.

Maritime law association 

The code was adopted 10 years ago.

Exam 

Similar to problems that we have dealt with. 

Read it carefully. 

Ten questions – some eassy some difficult, each are 10 points. 

Clarity of thought is important.

Understanding of the issues is very important. 

There’s no right or wrong answers for some questions.

Some of them are yes or no answers. 

