Admin Law Outline: 33

I. Separation of powers

A. Bottom Line: Congress can shift any power anywhere, as long as it doesn’t shift it to itself

1. History:

a) “separation of powers” is a fallacy:

(1) most “legislation” comes out of the administrative agencies

(2) most “adjudication” takes place in the administrative agencies

(3) ( so legislation, adjudication, and enforcement are all concentrated in one agency

b) New Deal: the “switch-in time” paved the way for the administrative state (except for the ICC and FTC, which were early exceptions). Before New deal, not much regulations until big monopolies caused a public outcry. New Deal rejects “neutrality” of common law. New economic bill of rights (right to education, recreation etc). New concept of federalism. The big assault the New Deal poses is to separation of powers. 
(1) 60’s rights revolution gave rights to be free from risk—expanding economic rights. 
c) Reagan Administration Justice Department and Deregulation—era of small gov (80’s-90s). Now—cost/benefit regulatory control.
(1) 1st post New Deal challenge to the administrative state

(2) concerned w/ barriers placed between the president and the administrative agencies

(3) also concerned w/ excessive delegation

(4) ( lost: administrative state survived, but became much more vulnerable
B. Congressional power and procedure
Advantages of having congress make laws: deliberative, represent the people
Disadvantages: inefficiency, biased by lobbying groups, expertise deficiency, can’t monitor regulation, legislating prospectively—might not see things as they happen and it’s difficult to tailor laws. Executive is a big source of regulation, but lobbyists and interest groups bring regulations to attention of congress—companies will want de-reg. Purpose of Bills can be found in legislative history (Scalia says maybe the tail wags the dog. Senate is more deliberative than house. 

1.  Introduction of Bill: President and many interest groups introduce.

2. Committee consideration: most things are decided through common law means (precedent and statutory jur’n). Chair of the committee is the one that can kill a bill, but this pwr has been diminished b/c anyone can bring a bill. Committee prepares a report on the bill and the whole house votes.

a) Dealmaking in congress. Senators will quorum call and then ask for more votes.

b) Process of introducing bills: get bill on agenda, build a coalition(bargaining votes). If you are opposed to a bill can try to amend it to seem undesirable. You can threaten a filibuster or a hold. Try to rally people against it. Many vetogates. Consequence is that medium positions and ominous legislation often gets passed. 

3. Theories of Legislative Process:

a) Pluralism: the importance of groups in legislation: interest groups protect people from tyrannical gov. Bargaining b/t/w interest groups is fine b/c they only stick to issues that are most imp to them. Assumption is that all groups are represented and they aren’t. What makes a voter care about an issue? Magnitude, timing, proximity, or when instigator or policy entrepreneur brings it up. Large groups face splintering, small groups—not enough $ or power. Interest groups are useful b/c they inform the congressmen. Less centrist grace. 
b) Public Choice theory: a transactional view of the legislative process: Legislative environment as a political market. Assumes that the only motivating factor for legislators is re-election. Money gets you re-elected. Intrest groups and public demand legislation. Demand patterns in market: what interest groups want: they can either be a consentual pattern(non zero) or a conflictual pattern(zero sum). In the long run, everything is zerosum—in the short run, politicians push costs onto inattentive groups or ones that don’t vote in the next election—like future generations. Interest groups sometimes make deals among themselves that benefits them at the expense of the general public=called Logrolling. Interest groups make temporary and permanent coalitiosn. Bills affecting a smaller group will promote more organizational activity than measures with distributive costs and benefits.
(1) Supply Patterns in Legislative Markets: Primary goal of legislators is to be re-elected. Can’t be involved with controversial decisions to be re-elected. You have to pretend that everyone wins or just abstain from some votes. Agencies become tools to the interests they are trying to rule: the capture theory. Legislators often delegate hard calls to admin agencies. 
(2) Implications of a Transactional Model of Legislation: Madison’s Nightmare: Legislators are not interested in statutes that benefit the general public because the are inattentive and they will not necessarily gain votes by giving better roads etc. Even if public does give them the votes, legislature is unaware of the demand b/c no interest groups b/c of the free-rider problem. Crime laws are an exception. Remedies: force representation for the under-represented. 

                  
(3) Criticisms of the Pluralist or Public choice Vision: 
Fred McChesney says that politicians obtain benefits other than what they gain from interest groups. Rent extraction: interest groups paying money so that politicians will keep favorable laws. Interest groups are more successful at blocking legislation than creating it. Also, they succeed on narrow issues more than public ones. And groups work to find the politicians that are already in their favor. Also there is a theory that legislators have some morals and want to vote on ideological paths. President is better set for enacting controversial bills than the legislature. Kingdon says that the president, his cabinet etc have more to do with policy than interest groups. Activists need a focusing event—the right time—to enact certain bills. Focusing vents can be created(eg GreenPeace); Public choice is exogenous—affected by parties and surroundings.
c) Proceduralist Theory of Legislation: Madison says that the only way to control factions is to contain their effect—keep them as a minority

(1) Vetogates: Procedural doors a bill must pass through. Allow determined   minorities to kill bills or change them. Committee chairs control vetogates. Results: Tough to adopt legislation, Ambiguity as a result of bargaining, legislation that is built to last. Enhances deliberation and promotes stability. 
d) Liberal theory: statutes should be hard to enact. The bicameral veto power and the many blocks prevents bad and good laws. Hamilton said that preventing the good laws were a good price to pay for not having bad laws—these thoughts were based on old assumptions of liberal theory or disfavor of general gov reg. Post-New Deal likes regulations—common law ordering is no longer the natural ordering. 
e) Republican theory: The deliberative value of process. Procedures can be seen(rather than blocking legislation) as the way to shape public deliberation, which is an end in itself—improves public policy. Deliberation is seen as improving the substance of legislation. But procedure does not necessarily lead to deliberation. Congress embodies everything Americans dislike about politics: large and ponderous, lots of disputes, no easy answers—the public does not like overly deliberate politics. They want to see something done quickly.The answer is improving deliberation and educating the public. Public participation and deliberation is necessary to get a just result. 
(1) Arrows paradox: People vote strategically between options that don’t mean much to them. Winner depends on the way choices are sequenced. 
Problem of majority cycling—solved by procedure limiting pure majority rule. Some things are chosen even though they do not represent a majority due to limiting procedural options. 
f) Institutional theories of legislationInfluenced by game theory and part of the public choice tradition. Reps have to factor in the anticipated responses. You have to anticipate responses and then choose the best or least bad option. Political players are goal oriented. Problem: preference is not stable and unchanging. Another assumption is that players have full info about others’ preferences. Responses in the game are governed by individual preferences and also place in the decision process—who follows you etc. Game starts with status quo that prevails in the absence of legislation. Need to figure out the preferences of the median legislator on whose vote the issue hangs. Usually don’t go forward with bills that you know the president will reject. Game shows that most problems will not generate statutory solutions and the ones that do will generate statues reflecting moderate rather than strong responses to the problem. 
(1) Even if the political system does nothing, it is doing something—saying that the bill was a waste of time. 
Distributed benefits and distributive costs(majoritarian): what kind of legislation is this? Roads, national defense, tax cuts—income, social security, subsidizing utility, prescription drugs, space, criminal laws—protect all and we are equally burdened, UCC. 

These don’t get passed—no one really does anything. What is the legislation produced likely to look like? Symbolic or general. 

Distributive benefits and costs are consentrated: cigarettes, environemental legislation, safety standards, gun control, anti-trust legislation and competition laws.

Not likely to be passed. . Interest groups lobby vigorously against them—opposition stronger than support. What characteristics do these laws have? Ambigious laws. Delegate it to an agency. 

Concentrated Costs and Concentrated benefits: safety in the workplace(employees and the bosses), labor arbitration.

Are these likely to get enacted? Delegate to agency. Easier to block than to pass—it’s easier to stop legislation. These may not get passed because status quo is better. 

Distributed costs and concentrated benefits: public healthcare to smokers, welfare, pollution allowance, deregulation—but we could say that society as a whole benefits because of welfare etc. Estate tax cuts. Bush’s tax cuts. 

Often self-regulation is the chosen policy. 
Lobbying:

Should “the people” be allowed to use any means to persuade their reps to present their views? 

Two categories of lobbying”

1. Direct Lobbying: direct presentation of group’s view to rep: speeches, writing, contributions. Most effective: member to member(insider ally). Social lobbying—at parties, gifts, 

2. Indirect Lobbying: stir up outside forces, primary constituents, to bring pressure to bear. Grassroots lobbying: influencing the behavior of outside the beltway inhabitants in order to have some effect on inside the beltway. 

Access does not equal clout. Most effective groups: large, cohesive, and dispersed membership that can be rallied quickly on issues—lots of $ to spend. Also ability to form alliances and monopoly on info. Interest groups supply legislators with lots of info. 

Lobbying statutes do not prohibit much, but they force you to disclose $ spenditures etc(disclosure act of 1995).
Why regulate lobbying? Lots of corruption leads to little public confidence. There is also market failure and info defect—lead to the federal disclosure act. 

How to regulate? Registering who lobbies contribute to and what they contribute. Attempt to balance the playing field. 

Federal Regulations of Lobbying act: purpose was so that congress would know what lobbies were doing. 

Harris: charged with not disclosing contributions of more than 50K. Statutory hook: act says that it applies to people whose “principle purpose” was to “solicit, expend, and receive.” Crt holds that the statute only applies to people who solicit $. The new law: they have to say what issue was talked about, but not with whom they met. But these laws generally do not get enforced. 
C. Congress( Agency: Crt policing DP of law-making
1. Due Process concerns with delegation: should court regulate legislative process? 
a) Munoz-FLorez: challenging revenue bill that did not originate in the House. Crt says that if it was passed by both houses, it is law. Crt is looking at what congress is doing. Is congress competent enough to decide constitutional issues. Scalia says that crt does not have the pwr to look beyond the bill. 
b) Should crts promote law-making by the most institutionally competent branch? Hampton v. Mow Sun Wong: An institutional challenge that is not likely to succeed. (odd case—crt usually doesn’t do this). Group challenging law that prohibits non-citizens from holding gov jobs. Agency gave reasons for the law. But civil services dept is in charge of efficiency and employment practices. For civil service to make the rule, it would have to be more specific. SC says that the law is invalid b/c adiminstrative convenience may provide a rational basis for the rule, but here the impact is too great and the convenience does not outweigh the public policy concern for fairness. The law would be fine if Congress had passed it.  Inaction of congress does not mean approval of the law. 
The majority in Munoz-Flores indicated that they would have been willing to go behind Congress’s statement that the bill originated in the House to make sure that it did, in fact, originate there.  (This was dicta, though, because the Court held that the bill wasn’t covered by the origination clause.)  This case therefore raises the question whether the Court should look into congressional procedures to make sure they’re followed.  And it raises a larger policy question about whether the courts should do more to ensure that Congress properly deliberates over issues.  But it doesn’t involve a comparative assessment between courts and agencies.

In Mow Sun Wong the Court concluded that the Civil Service Commission didn’t have the authority to deny permanent resident aliens jobs with the govt because that determination should have been made by Congress, a more democratically accountable institution.   So, this case does show that the court gives deference to congress w/r/t constitutional questions, but not to agencies.   

Both of these cases represent instances where the Court expressed a willingness to police “due process of lawmaking” and ensure that Congress deliberated about the issues.  

2. Non-Delegation Doctrine 
a) Non-delegation doctrine: Shechter poultry: Should congress delegate responsibility entirely to insiders? Unconstitutional delegation. The language is to promote “fair competition”. Cardozo says this is delegation run riot. There is no test by which the crt can regulate. Crt has problems w/ the lack of procedure and the vague standards of the poultry industry. Also Cardozo says there is a lack of predictability. Problem with this delegation is that it is delegated to the direct industry and an independent commission and there aren’t enough procedural safeguards. 
b) NBC vs. US: Congress delegates regulation of radio waves. Networks were controlling them. Why delegate? Maybe they are passing the buck. Want to promote competition. Also lots of expertise involved. (Congress did not itemize their duties, but gave them expansive powers). Standards given to agency: convenience, public interest, necessity. (is this any better than fair competition?) Guidelines aren’t as diff, but who is regulating is. The arbitrary and capricious is rejected by the crt. Crt doesn’t have the technological knowhow to say it is good law, but they just make sure they had a reason to make the law. 
c) One difference between Schecter and NBC is the absence of a private industry group setting the standard in NBC.  Another difference is that the FCC had procedures in place for reviewing the decision.  It’s hard to say that NBC involved more of an “intelligible principle,” but you could attempt to make the argument that it was a narrower standard because the FCC was regulating a narrower area than NIRA.

3. Non-Delegation and Interpretation of Statutes
a) Amalgamated meat cutters: Anti-Inflation statute is discussed. Standard: removal of “gross inequitites.” Judge says: no forbidden principle if there is intelligible principle. Need a principle of accountability. Congress gave pres full authority: shift blame, speedier action, people feel confidence w/ pres. The principle is just as vague as schecter, but the pres has the pwr and not private industry. Crt says it is fine—it is time limited. Self-limiting. There is procedural protection. President is limited by the crts.  Pres is limited by previous decisions. 
(1) What is non-delegation trying to promote? Political accountability and reflectiveness, promotes rule-of-law values: safeguard against self-interested people (Schecter)
b) Cost/benefit analysis and the regulation of risk: Benzene: Industry challenges the agencies limits on benzene exposure. The standard of the act was: “reasonably necessary or appropriate to provide safe or healthful employment and places of employment to the extent feasible”. There is agency review (diff from schecter): reviewed by public and crts.  Crt says the act was not meant to eliminate risk, just to avoid significant risks. Agency does not show significant risk. But they do not have to do a cost/benefit like the dissent suggests. Benzene uses non-delegation as an interpretive canon.  The cost/benefit issue is raised by Powell’s concurrence.  
c) Rhenquist looks at legislative history and finds that congress added: “to the extent feasible.” R says that non-delegation serves three functions:
(1) Ensures that imp decisions are made by congress(The most responsive to popular will)
(2) Intelligible principle to guide delegated authority: (standard of “feasible” renders judicial oversight impossible)
(3) Crts will be able to test the exercise against ascertainable standards. Rhenquist says this fails on all three accounts. 
(a) Dissent says they can regulate all the way up to the the point where industry folds. Marshall says workers health is being improved and there is an intelligible principle. The statute is about worker safety and health, not employer. 
4. The non-delegation doctrine today

a) American Trucking: EPA’s standard: “requisite to protect public health with adequate amount of safety.” Agency cannot limit it’s own discretion to avoid delegation problem. The scope of delegation is well within the outer limits of delegation doctrine. Unlikely that court will find unintelligible statute—only statute was where it said “fair competition”. Rarely second guess congress. Crts have only found two satutes invalid—the principle here is w/in outerlimits of non-delegation principle. Crt almost never feels qualified to secong guess congress. 
b) OSHA case: After AT: OSHA did not have to self-regulate, but only regulate any “significant risk” and they specify some of the concepts. Can’t save itself through limiting, but explains a bit what it means, is it a blank check? Too much discretion? 
c) American Trucking involved the Supreme Court rejecting the argument that the agency had to supply a limiting standard. Some people thought agency limitations were part of the non-delegation doctrine, so that’s perhaps the “outer bounds” reference.  
d) Some argue for the return of non-delegation doctrine—stringent requirement for laws to be made by the legislature and not by agencies—that there shouldn’t be open-ended discretion to agencies—favors private groups. But crts don’t enforce because (1) difficult to distinguish permissible delegation and (2) requiring detailed commands would produce unsound legislation. Also non-delegation would increase pwr of congressional committees, compromising political accountability. (page 78-79 B&S)
e) What is the non-delegation doctrine?
(1) The doctrine addresses when Congress can and cannot delegate authority to an agency.  The intelligible principle is part of it, but as we saw from the cases, courts have found it relevant whether a private industry group set the governing standard and whether there were procedures in place for judicial review of the agency determination.  
(2) Panama Refining and Carter Coal were the only cases.  So, since 1936, no other delegation has been found unconstitutional by the SCt.
(3) An example of no principle standard that may go too far in the non-delegation doctrine is the sentencing commission. They take averages from crts and bump it up for certain violations, but this is a core legislative duty.
(4) You can still argue today that delegation gives too much power to agencies. Checks and balances is messed up. Today, agencies have a lot of power. 
5. Why delegate?
a) Detailed commands by congress will lead to less sound governance. Non-delegation would increase the pwr of congressional committees, compromising political accountability (American Trucking). 
b) Mistretta v. United States (1989)—Sentencing Commission (independent agency w/in judicial branch)

(1) credit-claiming/ blame-shifting

(2) expertise (why more so than Congress?)

(a) ongoing review (which Congress can’t do) develops expertise

(b) on scientific/technical questions, the expertise argument is stronger

(3) efficiency

(a) time constraint to do highly detailed work

(b) flexibility over time (rather than amending legislation)

(4) Mistretta v. United States (1989, p. 52)

(a) Page 54: “So long as Congress shall lay down by legislative act an intelligible principle to which the person or body authorized to exercise the delegated authority is directed to conform . . .”

(b) intelligible principle: goals, purpose, factors to consider

(5) NBC: “in the public interest” was upheld by the Supreme Court
(6) Is “reasonably necessary or appropriate language a congressional “blank check?”
(7) note: in Chevron (1984, p. 91), the fact that the statutory ambiguity might have been a result of Congress being unable to decide an issue was not considered fatal to the delegation( suggests that not even an intelligible principle is required

D. The relationship between the President and Agencies
1. Two camps: strong executive control over agencies (scalia and federalists wanted this and liberals as well) vs. weak control(functional analyis—independence makes sense)
2. bottom line:
Congress can limit the President’s removal authority so that agency heads can be fired only for “good cause” as long as the removal restriction doesn’t impede the President’s ability to perform his constitutional duty.  In Weiner, we saw an instance where the Court concluded the President’s authority was similarly limited to “good cause” removal even though Congress didn’t state as much in the statute.  The court inferred it because the officer was exercising judicial power. 

3. Removal:

a) definitions

(1) Independent Agency( head can be removable only for cause

(2) Executive Agency( head is removable at will

b) Myers v. United States (1926, p. 141)—aggrandizement

(1) Postmaster was fired by pres and it’s OK. Postmaster is part of executive branch. Pres should not have to go to senate each time he wants to fire—makes unity and coordination in executive impossible. Congress could limit power of pres to fire inferior officers. 
(2) presidential authority to remove the postmaster (purely executive functions) implicit in executive power

c) Humphrey’s Executor (1935, p. 141)—encroachment

(1) Congressional limitation on President’s removal power over FTC commissioners to “for cause” removal. Not an executive officer—quasi-legislative and judiciary role.
(2) vis a vis Myers
(a) Myers involved aggrandizement, whereas Humphrey’s Executor only involved encroachment( Both acts entailed a shift of power away from the president (and to Congress, de facto)
d) Weiner: Pres does not have the pwr to remove the head of the war claims commisision. Judicial function. FTC not subject to any body of gov—only to people. Is that OK? This is the height of the agency phase in the modern era. Origianl constitution in favor of strong pres. 

e) Mistretta: Is it constitutional for sentencing commission to write guidelines for crts? Argument is that judiciary is too powerful when it has legislative powers. The president can hire and fire heads and the argument is that the judiciary could be swayed by this—but the crt rejects this and says that pres does not have control over judiciary. 
f) Independent counsel: Independent counsel who prosecutes gov officials is not removable by pres. 
The independent and executive agencies:

There are a few independent agencies. Independent b/c Congress has limtited pres’s pwr over them (need cause). 
Practical point of view:

(a) regardless of statute, pres can decide who runs agencies. 

(b) There are otherways to affect policies of independent agencies. DOJ. Pres retains some control over choosing agency personnell. 

(c) Pres’s can use re-organization schemes to start agencies or affect them. 
4. OMB-OIRA 

a) Reagan’s EO 12291

b) Clinton’s EO 12866

(1) similar in substance

(2) written communications must be docketed (close the loophole of ex parte communications via OMB)

c) technically, the OMB comments are merely advisory 

(1) in reality, they have a lot of power

(2) each administration has set up an arbitration mechanism

d) problems

(1) cost-benefit analysis 

(a) one-way effect of deregulation

(b) despite the fact that the EO says OMB can not come in if the statute says that the regulations must be promulgated without regard to cost, this is so open to interpretation that all major rules come in

(2) non-experts

(3) massive delay

E. The relationship between the Judiciary and the agency
1. Exploring the limits of agency ajudicative power
2. bottom line:
a)  “traditional agency model of adjudication”

(1) Congress may delegate adjudication to non-Article III courts

(2) so long as there is some review in the Art. III courts

(3) under the standards of:

(a) Chevron deference on questions of law

(b) substantial evidence on questions of fact
When the agency makes a determination of law (ie, questions involving the meaning of statutes, the constitution), those determinations are reviewed “de novo” according to the APA.  We know from Chevron how the courts will treat the statutory legal questions. 

Factual findings by the agenacy are reviewed under the substantial evidence standard if the facts are found in a formal rulemaking or adjudication.  Otherwise, factual findings are reviewed under arbitrary and capricious standard.

Summary: Crowell stands for the proposition that Congress can put agencies in charge of adjudicating public rights as long as courts review questions of law de novo.  Schor’s holding shows that agencies can even adjudicate some private causes of action.  The test from Schor re: when this is permissible is a functional one:  it depends on whether courts retain supervisory control, whether adjudicatory procedures are followed by the agency, the historical nature and importance of the private right, and Congress’ objectives in delegating to an agency.  It’s a balancing test.

3. Public v. Private rights: agency’s pwr to ajudicate
a) Crowell v. Benson (1932, p. 117)—establishes framework

(1) workers’ compensation adjudication scheme upheld b/c of specificity and expertise of the agency, overburden on crts, uniformity of judgements.
(a) The crt makes a jurisdictional/constitutional fact distinction.

(2) private rights vs. public rights

(a) private rights

(i) definition: disputes between citizen and citizen (i.e., this case, because the real parties in interest are employer and employee)

(ii) Congress can delegate adjudication to agency, but they must provide for Art. III review

(b) public rights

(i) definition: disputes between citizen and government (i.e., tax, social security, licensing)

(ii) needn’t be adjudicated in court( Congress could make the whole decision, or delegate it, w/ or w/o Art. III review, b/c “greater (sometimes) includes the lesser”

(c) note: Congress has never taken constitutional (civil rights, criminal, etc.) issues out of the Art. III courts, so it is unclear as to whether they could 
b) Northern Pipeline Construction v. Marathon Pipeline Co. (1982, p. 130)—common law private rights must be adjudicated (or at least reviewed) in Art. III courts

(1) court strikes the delegation to bankruptcy courts(who in this case were deciding an ordinary state law claim) of Art. III powers, subject to a “clearly erroneous” standard of review in Art. III court

(2) Brennan (plurality): private rights cannot be adjudicated in non-Art. III courts. Brennan distinguishes it from Crowell by saying there are diff types of private rights: common law rights and congress-created ones. Also crowell required closer crt supervision and was a public right. This is a retreat from Crowell. 
(3) Rehnquist (concurrence: narrowest, thus governing, holding): 

(a) decides only about the state court claims: only common law private rights claims can not be adjudicated in non-Art III courts
c) Thomas v. Union Carbide Agricultural Products  (1985, p. 132)—private rights bound up in regulatory scheme can be adjudicated by agency. Private rights created by congress. SC unanimously found the delegation constitutional.
(a) Q: does this completely destroy the public / private distinction?

(i) not completely: the right in Crowell is still private because it stems from relationship that pre-existed the regulatory scheme

(ii) but: workers’ compensation scheme could be reinterpreted as bound up with a regulatory scheme designed to serve the public purpose of a safer workplace

(b) another possible distinction: private right is bootstrapped to the public right and is dealt with under the agency for efficiency reasons( this case doesn’t “over-rule” Northern Pipeline, because it is sui generic (different)
d) CFTC v. Schor A functional approach(1986, p. 120)—possible return to Crowell v. Benson
(1) court upholds the jurisdiction of agency (in addition to that of Art. III court) over common law counterclaims to claims brought before the agency, subject to review in Art. III court. Ordinary state law claim b/t/w two individuals. 
II. The Constitutional Right to a Hearing

A. Adjudication versus Rule-making: substantive differences (the constitutional distinction)
Summary: Bi-metallic stands for the proposition that there is no due process right to a hearing in a rulemaking.  Londoner says you get one in an adjudication.  

1. adjudicative facts: pertain to individual circumstances

2. legislative facts: pertain to broad principles or policies

3. cases:

a) Londoner v. Denver (1908, p. 226)—adjudication

(1) the special tax assessment is invalid unless the property owners it affects have the opportunity to offer arguments and proof in opposition to passage

(2) the tax affected a small number of people

(3) individual facts important

(4) note: no matter how individualized a tax is, there is no due process problem if the tax is imposed by a true legislature( the issue arises after the legislature delegates the authority

(5) moral: when agency exercises adjudicative function, some procedural protections are required

(a) notice and written submissions not enough

(b) in this case, a hearing was required at the agency level: “right to support his allegations by argument, however brief, and if need be, by proof, however informal”

b) BiMetallic Investment Co v. State Board of Equalization, Colorado (1915, p. 230)—rulemaking

(1) if an agency rule will apply to a lot of people, the Constitution does not require that each be given the opportunity to be heard directly ( leave it to the political process

(a) tax on entire city

(b) formula involved

c) These cases are of historical significance after the APA( there has not yet been a case where the APA did not meet the requirements of due process
d) How can you tell the difference b/t/w adjudication and rule-making? # of people affected; APA says prospective rules. 
III. Due Process Limits on Agencies
For the due process clause to be triggered, you need to first find a property interest.  Once you have identified a property interest, you apply the Mathews balancing test to see what procedures are necessary to protect that property interest.

A. Goldberg v. Kelly (1970, p. 722)

1. holding: evidentiary hearing required before termination of public assistance

a) statutory entitlement to benefits + absolute necessity of the funds to live = big property interest

b) balance government and private interests

(1) huge private interest: taking benefits away from people who are living on those benefits( impossible to recover the loss with post-termination hearing. Fear of erroneous judgements. 
(2) government interest: 

(a) increase in fiscal and adiministrative budens.
(b) note: government’s interest in accurate determinations is mentioned, but probably should be left to government as a policy determination

2. note: potential benficiaries that are denied benefits in the first place are not protected
3. what kind of hearing will be given? There are still predjudices and people pay on the other end: less welfare is given b/c of the costs of the system. Does it improve dignity of people (Brennan’s intent)? There is not opp to cross-examine etc. 
4. Pre-termination hearing did not take hold—only immediate post-termination

5. Due Process two part analysis: (1)Does it apply? Based on whether it is an ajudication or a prop right? Londoner/Mathews  (2)What process is due?Mat. test?)
6. Watershed:

a) due process protection extended to “new property” (proceeds of government largesse/beneficiaries of the welfare state). 
B. New Cases

1. Board of Regents v. Roth (1972, p. 739)/ Perry v. Sinderman (1972, p. 745)—legitimate claim of entitlement?

a) Board of Regents v. Roth: 1-year contract job with no future rights( no DP rights: range of interests protected by procedural DP is not infinite (retreat from Golderg). Crt says look to the nature of the claim, instead of its weight (in comparison to other side). To have a prop interest in a benefit, need more than an abstract need or desire for it or unilateral expectation.  No rights were created here. 
(1) Marshall’s dissent: every citizen applying for a gov job is entitled to it unless gov can come up w/ a reason to deny employment. Gov needs to demonstrate that its actions are fair and equitable. 
b) Perry v. Sinderman: professor for 10 years at school with no tenure system, but a statement in the faculty guide( DP rights: expectation interests can be created by state laws, practice

c) court distinguishes between questions of 1) whether DP applies and 2) what DP requires

(1) Does DP apply( determined by the “nature of the interest”

(a) while the interests protected by the DP clause go beyond common law interests, they are still bound by the concepts of liberty/property

(i) not created by Constitution( must stem from externally defined entitlement, usually state or federal law

(ii) “legitimate claim of entitlement” (not “need or desire for”) to the benefit

(iii) here: reasonable expectation of re-employment 

(2) What does DP require(determined by weighing interests
2. Mathews v. Eldridge (1976, p. 766)—what does DP require?
a) SSI termination does not require pre-termination evidentiary hearing

b) balancing test (Mathews factors): what is the likelihood of error? What is the likelihood that a hearing will resolve? Is there a prop interest? Goldberg says that you have one if you suffer a grievious loss. 
(1) private interest that will be affected by the official action

(2) the risk of an erroneous deprivation of such interest through the procedures used, and the procedural value, if any, of additional or substitute procedural safeguards

(3) the government’s interest, including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail

(4) ( this test treats the existing procedures as the baseline against which to compare what the plaintiff is asking for
3. retreat from Goldberg
a) Roth/Sinderman defines a whole category of cases where the DP clause doesn’t even attach

b) Mathews cuts back on the DP requirements in the cases where DP does attach

c) Question: do we need both steps? why not assume that DP always attaches and then balance?

IV. The Exercise of Administrative Power: The Procedural Categories in Action

A. Londoner/ BiMetallic distinctions
1. Londoner: Complaint that tax was not divided fairly. Small grp of people get a hearing, but no hearing in Bimetallic because too many people are affected—legislature decides for all. O’Connor says “register your complaint at the polls.” How do you do that when it’s an agency. The distinction is rule making v. Ajudication, the latter requires procedures. APA is formed
B. APA provides for hearing only when a relevant statute provides for a decision “on the record.” How do you determine? Quoted language or gleaned from stat interpretation—in cases where a liability or sanction is being imposed on party (ie. Deportation if illegal immigrants). 
1. Formal On-the-record rule-making vs. Informal Notice and comment rukemaking(intent=model of legislative hearing. Purpose=enlightent he decisionmaker by exposing them to different views) vs. Informal adjudication (review should be based on administrative record)—it is an arbitrary and capricious standard. 
2. The Chart (p. 242):
	
	Rule Making
	Adjudication

	Informal
	553
	Due Process

	Formal
	556 and 557
	554; 556 and 557


a) note: trend since the New Deal is from formal adjudication ( informal rule-making
551 (4) Rule: future effect: fundamental distinction. It is all going forward. If agency affects future things. 

553 (b): Notice and comment rule-making (Informal): if agency wants to regulate something prospectively, you have to register it in the federal register. Interested persons can comment. 

553(c) last sentence refers you to 556 and 557 if the statute that gives the agency authorization congress specifies: “on the record” “after a hearing”—then they can’t use 553—have to use the other ones.

Just saying hearing is not enough—have to say on the record after a hearing. Default is that it’s informal. You don’t want those procedures to kick in if you are an agency. 
3. rule-making vs. adjudication

4. §553: Informal Rulemaking: If prospective effect, then it’s rule-making.
Unless the organic statute imposes a different standard, the APA default of arbitrary and capricious will always apply to informal rulemakings.
(1) Notice and comment rule-making—informal rule-making: notice and opportinity to comment is granted. More than bi-metallic, less than londoner. 
(2) Publication of general notice of proposed rule: federal register 553(b)
(3) After notice, 

(a) the agency shall give interested persons the opportunity to participate through submission of written data, views, or arguments with or without opportunity for oral presentation.

(b) After consideration of the relevant matter presented , the agency shall incorporate in the rules adopted a concise general statement of their basis and purpose

(c) When rules are required by statute to be made “on the record” after opportunity for an agency hearing( §556-557 instead (no comment period)—can’t use 553 then. Just saying hearing is not enough—need “on the record”
b) Formal rule-making: 557—formal rulemaking: 556/557: “on the record”: proceeding looks like a trial with ALJ presiding(these judges are protected—can’t be fired etc.) You can have oral or written testimony. Only a party is allowed to present case with evidence. In informal, all “interested persons can”
(1) Under 556d. Sometimes they might try to do this in a rate-making proceeding. You get a record of decision. Judge can’t consider something that is not on the record. 555 says you have the right to be represented by counsel. 557C says you get a statement of findings and conclusions. There are additional rules about exparte contact. Like a judicial process. 
(2) Extra process takes $ and time. Congress can saddle an agency by formal proceedings. They are a way to cut back on agency power (some say this). 

5. §554: Adjudication (Formal): same rules that get you to formal rule-making get you here (554(a), 556, 557)
(1) 554(b): says that you get notice
(2) ( only applies in case of “on the record after an opportunity for an agency hearing” (exceptions). Same rules that take you to formal rule-making, take you to adjudication. There are more procedural safeguards. 
(3) persons entitled to notice, shall be timely informed: 554(b)
(a) time/place/nature

(b) legal authority

(c) matters of fact and law asserted

(4) interested parties

(a) submission and consideration of facts, etc. when time, nature of proceeding, and the public nature permit, and 

(b) to the extent that the parties are unable so to settle( §556-557

6. §556 does provide for lack of hearing: “In rule making or determining claims for money or benefits or applications for initial licenses, an agency may, when a party will not be prejudiced thereby, adopt procedures for the submission of all or part of the evidence in written form”
a) 556(b):Provide for hearing by ALJ—looks like a crt. 556/7 lets you have oral evidence. 

b) 555: right to counsel

c) 557(c): you get a statement of findings and conclusions. 
7. Notice and comment rule-making: State Farm: Arbitrary and Capricious review. Crt is deciding whether motor vehicle association acted AC in deciding mandatory seat belt standard. An agency’s judgement is arbitrary when they rely on the factors that congress had not intended to consider, fails to consider something important, offers an explanation for its decision that runs counter to evidence the crt has, so implausible that it cannot be ascribed to a difference in view or the product of agency expertise. The crt can’t make up for an agency: can’t provide reasons the agency did not give.  Crt finds fault that agency did not consider airbag requirement. SC holds that the decision to rescind 208 was arbitrary and capricious and further consideration is needed. The agency defended b/c the statute said that the regulations had to be “practicable.”  They also defend b/o congressional inaction—not valid. A huge problem is that the agency did not show a record  of what made them make their decision. 
a) Agency seems to be making a value judgement b/o political and economic situation of the time. Crt says that political judgements should not break the tie. But this is accepted in Chevron.
b) Hard look view: agency needs to consider alternatives—reasonable ones. Agency needs to talk about it and give explanations. It is part of the process. Under arbitrary and capricious, agency needs to take all into account. 
c) Crt does not make a substantive judgement for the agency. They can just say: you didn’t consider it. Agency can still reject, but need to explain why. Hard look can be seen as paralysis by analysis—they are less likely to make rules, more careful. But agencies win 80% of the time on the DC circuit. 
(1) language of case

(a) p. 594-95: “. . . at least a presumption that those policies will be carried out best if the settled rule is adhered to.   Accordingly, an agency changing its course by rescinding a rule is obligated to supply a reasoned analysis for the change beyond that which may be required when an agency does not act in the first instance”

(b) Rehnquist dissent, p. 601:  “A change in administration brought about by the people casting their voted is a perfectly reasonable basis for an executive agency’s reappraisal of the costs and within the bounds established by Congress”

(2) note: agency inaction would probably have been presumptively unreviewable( now it has to have a reason for changing the rule

d) Negotiate rule-making (snowmobile lawyering exercise): not used very much
V. Judicial Review: Scope

A. APA §706

1. arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law (A)

B. Judicial Review of Agency Factual Determinations: substantial evidence vs. A&C
Substantial evidence for formal RM and Adj: Allentown Mack: Crt is trying to decide if the Board’s standard for polling is rational and consistent with the National Labor relations act and whether the Board’s factual determinations (that the company did not have a good faith doubt and should not have polled)in this case are supported by substantial evidence on the record. Question on review is whether on the evidence presented to the board, a reasonable jury could have found that Allentown lacked a genuine, reasonable uncertainty about whether local 724 had the support of workers. Crt says no. The board is trying to impose a good faith standard in a much harsher way that is supported by case law, but Allentown is only held to good faith doubt standard. Crt says agency is applying a law that is not stated. An agency should not be able to impede judicial review and political oversight, by disguising its policymaking as factfinding. Holding: the board’s test for employee polls is fine, but the Board’s factual finding that Allentown Mack lacked such a doubt is not supported by evidence. 
1. The crt is saying that the agency is disguising its policy-making as fact-finding. 
2. How does the crt review? Informal vs formal rule-making distinction matters w/r/t standard of review
a) 556/557: substantial evidence is required for formal adjudication (on the record)
b) 706(2): everything else is arbitrary and Capricious. For informal, there is no APA standard, but still A and C. 
(1) In practice, these are a lot alike. 
c) standard: §706(E): formal rule-making and adjudication (or otherwise reviewed on the record of an agency provided by statute)( substantial evidence
d) Why should there be any review of fact-finding? Special fact-finding competence is reason many of these agencies formed. They can change law by construing facts differently. 

(1) Should crts do de novo fact finding? Taft-Hartley act attempted to formulate an intermediate position. Judiciary does not have the resources and sometimes the technical knowhow to give adequate review of some facts. There are also has to be finality—de novo is very inefficient. Consistent standard is needed for agencies to have credibility. Seperation of pwrs problem. Congress created some agencies b/c they thought crts would be hostile to certain issues. 
3. Hush a Phone: Informal Adj ( AC review FCC accused of unlawful tariffs prohibiting the use if hush a phone. The first fact-finding is informal and they are finding out if public detriment—DC agrees with FCC that it is damaging. DC circuit denies using AC standard. Crt says it reeks of anti-competititve conduct. 

a) Usually fact-finding is a deferential standard (these two cases it was overruled) 
C. Judicial Review of Agency Determinations Beyond the Facts
1. The Hard Look Review: Crts are to set aside if A&C. Historically, the standard is very deferential, agency always wins. APA was meant to strengthen judicial review of agency decisions—sometimes it asked for denovo review. Hard look doctrine was developed—close judicial controls of the merits. The crt does not say that their choice is faulty, just say no adequate reasons. Remedy: remand for further proceedings. 
a) Scenic Hudson: substantial evidence standard.  Plant needs a lisence to make a hydro-electric plant—ajudicative type of proceeding—informal. Crt of appeals denies lisence granted and says they failed to consider viable alternatives. Crt reviews the proceeding (only 10 pages) and sends it back for more deliberation—crt is concerned w/ public policy. Sending back helps with agency deliberation. But the effect is that stalls it enough and they never build.
b) Citizens to Preserve Overton Park v. Volpe: (1971, p. 571)—“hard look doctrine” : court insists on agency explanation to facilitate review on the “whole record”

(1) in informal adjudication, agency action not properly justified( standard of review is §706(2)(A): arbitrary and capricious” crt defines this as: “whether the decision was based on a consideration of the relevant factors and whether there has been a clear error of judgement”—also there is the abuse of discretion standard. This has developed into scrutiny of the quality of an agency’s reasoning. Typically, deferential, but modern cases have been more probing.
(2) statute: can’t use federal funds to make freeways go through parks, unless (1) there is no feasible and prudent alternative, and (2) such program includes all possible planning to minimize harm

(3) court interprets “feasible and prudent alternatives”

(a) requires findings from the Secretary to justify the destruction of the park: sound engineering and cost/benefit—has to decide if relevant factors were considered.  
(i) court says that since the statute is designed to protect parks, then it must be interpreted to protect parks:

(b) if this is the correct interpretation, why didn’t Congress say “no highways through parks except in exceptional circumstances”?
(i) the language is clearly a result of Congressional compromise

(ii) It’s cheap to write a save the parks statute with no bite.  Why interpret bite into it?

(c) why no deference to agency interpretation?
(i) probably because the secretary didn’t say much—no adequate basis for review. Crt says even though there is no de novo or substantial evidence review, the decision is still entitled to a presumption of regularity—that doesn’t shield this action from a thorough, probing indepth review. 
(ii) remand to district court to review on the whole record, so “whole record” needs to be produced

(4) process of reviewing court: Secretary’s decision is entitled to a presumption of regularity, but will be subject to a thorough, probing, in depth review (a “hard look).
(a) Did the Secretary act within the scope of his authority?
(b) Was Secretary’s decision based on a consideration of the relevant factors?  

(i) Has there been a clear error of judgment?

(ii) Although this inquiry into the facts is to be searching and careful, the ultimate standard of review is a narrow one.  The court is not empowered to substitute its judgment for that of the agency.

(c) Did the Secretary’s action follow the necessary procedural requirements?
(5) The Arbitrary and Capricious standard Today: FOX and Sinclair
(a) FOX: Commission decides not to repeal the national television ownership rule—crt says it is arbitrary and capricious and remands. Crt says there was no reason to have the rule—the commission’s wait and see policy(repealing rules when no longer necessary) does not square with its statutory mandate: public interest.  Crt says no market study evidence. Commission does not justify why cap is needed for diversity. Congress’ built in two-year review shows that they go more toward repeal if not in public interest. 
(b) Sinclair:AC review. Their mandate is diversity. Crt says that the concept is elusive enough to let them decide. Same mandate as Fox, only they are given the option to retain the rule. Fox mandate is more deregulatory. 
(6) Arbitrary and Capricious review: state farm—have to consider all the evidence—here, you have to be consistent across all your proceedings. Can’t have diff results come out of same situation. Focus is on agency’s explanations, but can’t just be that there is a new pres. 
c) Chevron v. NRDC (1984, p. 614)—agency interpretation, including change of interpretation, of organic statute deserves high deference

(1) deregulation: definition of “stationary source” as bubble/plant, rather than as a single source/chimney—two adminstrations had a diff def (regan/carter)
(2) language of case:

(a) p. 618: “The fact that the agency has from time to time changed its interpretation of the term source does not, as respondents argue, lead is to conclude that no deference should be accorded the agency’s interpretation of the statute.  An initial agency’s interpretation is not instantly carved in stone”.
(b) p. 620: “an agency to which Congress has delegated policy-making responsibilities may, within the limits of that delegation, properly rely upon the incumbent administration’s views of wise policy to inform its judgments . . .”

(3) opposite result from State Farm
(a) picks up language of State Farm dissent

(i) in State Farm, change in agency approach demanded explanation (beyond policy-making in the first instance)

(ii) in Chevron, change in agency approach is seen as legitimate response to changing politics

(4) Rule:

(a) step 1: is Congress’s intent clear? has congress directly spoken to the precise issue in question? If yes, it’s over. Use traditional rules of statutory interpretation to resolve it here
(i) There is a lot of room for the crt to find specific intent. Scalia doesn’t get past step 1 very often. Breyer gets to step 2 often.
(b) step 2: defer to agency interpretation of organic statute: If not clear, Is the agency’s answer based on a permissible reasonable construction of the statute? If congress has intentionally left a gap, it is the pwr of the agency to fill it—agency decisions are given weight unless they are unreasonable or manifestly contrary to the statute. The question before the crt is not whether the regulation was inappropriate, but rather was it reasonable that they thought it was appropriate. 
(i) Reasonable = conceivable correct (not beyond a reas doubt or preponderance of evidence). Agency still has to explain why they came up w/ def or why changed it. Crts will look closely at why they want to change. 
(ii) Why does congress make it ambigious?

(a) Want to defer to agency
(b) Congress didn’t reach a consensus
(c) They never considered the issue

(iii) Why would we want it to go to the crt? More focused on issues of law. More objective. Less swayed by politics. Worried about agency capture. Can directly act instead of sending it back to agency. Added legitimacy. Crts are more expert at interpreting laws. APA gives more deference to crts.

(iv) Why defer to agency? Legal questions often involve policy judgements and better for agency to do it b/c they are more politically accountable and knowledgeable about certain fields. More uniformity. Expertise. 

d) Applying Chevron: GTE—what is “necessary?” crt says agency’s def is too broad. Step 1: necessary is too broad on its own. (you could argue that there is only one def of necessary)—so the regulation is struck down in chevron step 2.
(1) Step 2: this is not a reas def of necessary. Crt says that necessary needs a limiting standard. One of the goals of act is economic efficiency, which does not allow for this broad def. Def falls outside of bounds of what congress wanted to look at. 

(2) If you lose on these two rungs, you can still try AC review because they didn’t take X into account. Have to show that agency is inconsistent with some order—procedural arguments. 
e) Iowa Utilities Board: congress passes telecom act in 96. FCC passes regulations giving access to the ATT lines to competitors—unbundling. Guiding principles are necessary and things that don’t impair use. FCC test didn’t draw a line about necessary—companies just used resources if they were cheaper than the alternatives. Scalia says the act was to promote competition, but to a limit (policy call). Crt sends the case back to the FCC.
(1) Step 1: Necessary has to mean X, it would be unreasonable under anti-trust law to require anything else. (agencies most often lose at this stage)
(2) Argue that the agency had options and they chose the unreasonable one. Souter says this is reas.
(3) AC: Breyer says this is a state farm situation: they failed to look at unbundling costs. Breyer uses hard look instead of Step 2 to reach the same result as the majority.
(4) Procedural arguments: It was a formal adjudication. They need more procedures to make their case. 
2. The politics of Judicial review: Revesz and Edwards articles: Disagree about what is driving judges. Revesz says that they are politically driven and E disagrees. Is Hard look doctrine a good idea if judges are politically influenced? Edwards says there is self-policing among judges. 
STATUTORY INTERPRETATION
Critical for step 1 chevron analysis. 

1. Formalism: Mechanical application of law. Purpose is to make legislature think more carefully and maintain separation of pwrs. Idea that legislature can better represent people. Gives people notice. There are some exceptions: like absurd result. (No exception in Speluncian explorers). 
i. The appeal to formalism: more consistent with constitution. Statutory plain meaning is more within judicial competence. The ordinary meaning of statutory language is the common understanding of what the law is. Citizens ought to be able to open up the statute book and understand what the law requires of them. 
2. Legal Realists: Law of men, not of rules. Common sense rules.They say it is more efficient if law stays w/ public opinion. In Speluncean explorers: Handy used public poll.
3. Law and Economics: How does this law govern future behavior? State actions should be evaluated according to ex ante (rather than ex poste) criteria: Does this rule interfere with the operation of the efficiently operating mrkt? Would criticize Moragne for not considering efficiency. Calebrezi approach that allows judges to update modern laws. Anticipated response: once judges have the ability to overrule and sometimes expand statutes, legislature will be less willing to enact laws. 
a. Economic theories of statutory interpretation: ex ante thinking as a basis for formalism. They are concerned not about results in a particular case but its incentive affect on the general population. 
b. Ex-ante justification of the new textualism? Easterbrooke says that intentionalist approaches are incostintent with the rule of law, w/ separation of powers, and with the prohibition on delegation to legislative subgroup (committee) instincts. Legal process justifications: judges are not competent to evaluate legislative history—gives a willful judge a mechanism to evade rather than enforce the law. Libertarian presumption (Chicago school): it is easier for an agency to justify revocation of rules than creation of new rules—they are for less gov activity. A better ex-ante argument is an institutional one: sends a message to judges not to make policy and to legislators to write clearly. If tough love, crts will enhance democracy and legislative accountability. There are lots of economic arguments for flexible approach: relentless textualism will undermine rather than cultivate the conditions of the legislature. b/c deals wont be enforced, legislators will be more reluctant to make them. Legislators will lose confidence that crts will carry it out fairly. 
4. Critical scholars: good deconstructionaists—no real alternatives. Critical scholars say that all law (legislative and judicial) is arational, subjective, and political; the diff between efficient law and rent seeking is hard to divine and impossible to apply. In a pluralist society, a rule of law cannot be neutral. It is important to focus on who makes legal decisions. Often, they are made by a narrow elite group. 
5. Legal Process: Hart and Sacks and current day era—most effect on law: A judge’s interpretation of a statute must first identify its purpose and what policy or principle it embodies. Crts can correct the mistake of the legislature. Crt in trying to understand legislative purpose, should ask: why would reasonable men confronted with an old law need to enact a new law? Whole context of law should be examined.  How broadly you cast the net of purpose affects the outcome. 
a. Concerns about Legal process theory: 

i. Does the Hart and Sacks approach submerge substantive issues too much? Why not take an openly intstrumentalist view to statutes? It is impossible to have an imparcial method of adjudication in a liberal society. So don’t claim to avoid choice. Construction of statutes means choice. And choice confers pwer. Crts that see law as clear are worthy of suspicion.
Rules for interpretation:
A. The Mischief rule: Heydon’s case.

a. What was the common law

b. What was the mischief for which the common law did not provide?

c. What remedy did parliament resolve and appoint to cure the disease. 

d. The true reason of the remedy. 

B. The “Golden” rule: always express the intent of legislature. Give words their ordinary significance, unless we are convinced the legislature did not intend that. 

C. The literal rule: if statute is plain, apply it-even if unjust results. Interpret literally and then leave the legislature to set it right—
D. A second breath of fresh air: Lieber, Legal and political hermeneutics: house maid knows when he is told to fetch some soup meat that several things are assumed and you can’t ask for an interpretation of each thing. You must put common sense into understanding statutes, not more words provided by legislature.
Moragne: Spouse has no remedies under DOHSA—crt says she does. Crt looks at the purpose of the high seas act. Crt gets rid of stare decisis b/c of policy. Crt says it was not congress’ intent to exclude the territorial waters (there are doubts—congress overrules this case). This case shows legal process school of interpretation.  Court creates a common law cause of action on the basis of statutory developments and a desire to harmonize the law.
6. Three theoretical approaches to statutory interpretation: 
a. Intentionalism: interpreter identifies and follows the original intent of the drafter. Arrows theorem shows that it is hard to prove intent. Radin says that impossible to get at intent. What gives their intent force anyway? Their job is to pass statutes, not impose their will on citizens. Looks more to the legislative history than purposivist, who looks at what one could reasonably expect. 
i. If you find no evidence of clear intent, you can engage in imaginative reconstruction: Judges further what the legislature had in mind—put yourself in their shoes(background, context, history). Judges as deal-enforcers.
b. Purposivism: interpreter chooses the interpretation that best carries out the statute’s  (broad)purpose. (New Deal—Hart and Sacks). Judges as relational agents(help legislator result the broader purpose). Judge can adapt the law to solve problems. State is being more proactive over vetogates. 
i. Face the fine line between legit and “spurious interpretation”: introducing personal element into judicial administration. 
c. Textualism: Interpreter follows the plain meaning of text. (Scalia crt). Shouldn’t go rummaging around for meaning. What do the words mean? Judge as honest agent. Respect the test (least violence—Scalia in Bock Laundery)
i. Pound rejects that this is not spurious interpretation too and should be called as it is. This is interpretation like the rest of them.

ii. Fishgold case: Laid off when he comes back from service. The statute rules against being discharged. Argue that what congress wanted in the 40s is not the reality now. Can judges take a broader approach b/c congress would have wanted this?Judges fix legislative incapacity? Hand says sorry—Congress had not meant it to be this broad. 
7. Holy Trinity: All three theories in action (use this case when text is completely against you and there in no other hope) Pastor cannot come to America b/c of statutory restriction. The statute says labor and services “of any kind”. Brewer argues that this is just aimed at laborers and not professional men. There is a list of exceptions, but pastor is not included. Looks to legislative history and sees that congress only meant unskilled laborers—they almost added the word “manual” but no time. This is a Christian nation etc. You can make an argument w/in the text that he is not a laborer. Why should you go past the text? Blackburn’s Golden rule says that you can avoid text if the words will bear this interpretation. Intentionalist argument: this law was just about laborers flooding the market. 
8. Dynamic Interpretation: Statutory interpretation in the light of changed circumstances: can judges updage legislation (adoption case?). Need to practically accommodate a directive in new circumstances. Need to consider changes in social context, new legal rules and policies (one statute is often given a narrow interpretation in order to accommodate the policies of a later statute), or new meta-policies (modifying an original statutory policy to take account of supervening statutory polices—interpreting a statute narrowly to avoid constitutional problems). Sometimes stautes give directions on how to interpret. CA mandates a liberal interpretation. You can see it as a partnership b/t/w crts and legislature updating laws. It is impossible for legislature to be specific in all things.
This is a theory of interpretation.  There are no hard and fast rules about this.  But we talked in class about ways you could limit or expand a dynamic approach to interpretation depending on the language of the statute, how old it is, etc.

a. Li: Crt updates old neg statute to mean comparative neg: you can reasonable read the statute to fall into either category, and the ideals of justice and economic incentives are pushing for it and it is an area where both branches are competent. 
b. Jacob: Statute says that natural parents give up rights after adoption. Crt revises it to allow homosexual couple to adopt. Legislature’s purpose was to sever family ties. Crt says that the pattern of amendments was toward expanding adoption rights. Crt says: Where the language of the statute is susceptible to two constructions, the crt will adopt that which avoids injustice, hardship, constitutional doubts or other objectionable results. Text does not bear the interpretation—Judge has to ignore it to achieve progressive means. 
c. TransAm: Constitutioanl issues deter the crt from strict construction. 

d. Female Juror: The law was not considering women when it was passed. Text can bear the interpretation here. 
e. Public citizen: 
f. Why shouldn’t judges do this? Legislation is the best way to make a public policy choice. Not every statute is ambigious. Judges may be overriding the purpose of the legislature. When should they? Text is ambigious(female juror), Statute is sufficiently old (female juror, Jacob), when issues involve judicial expertise (Li, Public citizen), or never? 

9. The NewTextualism: language is key. Textualists look first to words, then to context of statute, then to other statutes—when congress does something, it means to be consistent. They are willing to look at absurd results.  Dogmatic vision of what words mean. Criticism of textualism: language is not neutral. Doesn’t get at intent of legislature. Sometimes legislature does not know what words to use. 
a. Scalia: A matter of interpretation: An equitable common law approach in statutory interpretation is not appropriate in a democracy. In a democracy, more important to be held to legislatively enacted law than to do justice in individual cases. Lodestar is not legislative intent. We are led by law. A word should be read reasonably. Judge’s should never consult legislative history. Law must be objective and impersonal. Legislative history is not proof of intent. Crt’s reliance on it has caused congressmen to say things just to get them on the books. There is something for everyone in legislative history: it’s like looking over the heads of the crowd to find your friends. 
b. Locke: submitted on 31st and act says must be prior to 31st. Crt says tough luck. Lawyer can argue that this is an oversight, not the intent of congress. Marshall looks at legislative history but concludes that it does not override very plain meaning. There is a difference b/t/w filling gaps and re-writing the rules even when unjust results (here). 

c. US v. Marshall: LSD case. D argues that “mixture” does not include the paper carrier. Statute also says “detectable amount” which crt says is the opposite of pure. The crt uses the ordinary dictionary def that would include it, but this causes absurd results—unfair sentencing. As crt is deciding, there is pending legislation to change it, but it doesn’t matter to them. Congress could just not have understood what was going on. Posner argues that there is a constitutional issue (unfair sentencing) and it is better to nullify congress’ action than to expand constitution. Shouldn’t embarrass congress. 

d. Bock Laundery: Man has hand cut off by dryer and the prosecution is allowed to bring in evidence of past criminal record. The statute governing this says: Defendan’t testimony needs to be weighed. He is a Plaintiff in a civil suit—does the balance test still apply? Crt says no. Legislative history shows that they intended to protect Ds in criminal trials. Scalia suggests that the best interpretation is to place “criminal” before D—least violence. You can argue that this is unconstitutional or absurd results if statute is read on its face. 
10. The pragmatic theory: Estridge and Ficley critique each “foundationalist” (single factor) cannon because they all lack in some way. SC does not follow any one theory. Interpretation is not independent of the culture and surroundings of the reader. Hermeneutics suggests that the text lacks meaning until it is interpreted. Gadamer and Aristotle argue that one does not understand a text in the abstract, w/o an application of the text to a specific problem. There is no interpretation without an interpreter, and the interpreter will interact with the text or historical event. Judges are involved in creative supplementing of the law—making the law concrete in a specific case. Many statutes leave key terms ambigious, often intentionally, in order to delelgate responsibility to crts or agencies. Decision making is polycentric and cannot be linear and purely deductive. There are a web of beliefs that come into statutory interpretation. Cable-like arguments: each thread alone is not persuasive, but together it is powerful. Gadamer employes the hermeneutics circle: we put our preunderstandings onto a text. Preunderstandings are conditioned by tradition. But the circle suggestst that a true dialogue with the text requires the interpreter to reconsider the text in light of the facts of the case. Diagram: page 804. 

i. Judge Easterbrook article(textualist): if it looks to judges that a statute is just a rent=seeking deal, those statutes should be narrowly construed. Why make it a broad law when it was for one group, but when remedial statute that applies to everyone, interpret it broadly. How do you know the difference? Detailed statute is the work of an interst group, or an obvious subsidy—only names one industry. If we know public choice theories are out there, we can come up with ways to interpret them. 

11. Funnel: Start with text, then Specific legislative history, then general legislative history, legislative purpose, evolution of statute, current policy.

Statutory cannons:
a. Textual cannons: Intrinsic to statute, rules of grammar, relationship to whole statute. 
b. Substantive cannons: Presumptive policy decisions. Substantive principles drawn from the common law, other statutes or the constitution. 
c. Extrinsic aids: what kinds of things should we be looking at? common law, related statutes, legislative history. 

Textual Cannons

Maxims of word meaning and association:

1. Ordinary (and technical) meanings of words: Crt assumes that the legislature uses words in their ordinary sense (Scalia assumes in the most correct sense—MCI: “modify”). Judges rely on their own linguistic understanding and use the everyday understanding instead of the technical one, except in technical trades. 
a. Nix v. Hedden: Look at common usage and statement of vendors. Crt looks first at common usage. Technically, tomatoe is a fruit. Would want to know the purpose of the statute. 

Noscitur a Socis—words are known by their associates. See what surrounds a word to determine what it means.
Ejusdem generic—where specific words are accompanied by general words, the specific meaning narrows the general one. Try to figure out what general terms include.
Heathman v. Giles: “Other persons” refers to the same class of people listed in the statute. But Ejusdem does not apply when things enumerated are not alike. 

Expression unius: words omitted may be just as significant as words set forth. Negative implication. Holy Trinity: crts feel free to refuse the maxim when they believe it would lead to an improper result. This cannon assumes that the legislature thinks through all the words. Some judges suggest that this maxim is faulty. A limitation of this canon is that context must or ought to determine whether it’s applicable. 

Chan v. Korean Air: by negative implication, Scalia construed article 3 not to have the remedy that had been clearly provided in the other articles. 

Grammar cannons

Punctuation rules: 
1. Punctuation forms no part of the statute

2. it can be allowed as an aid in statutory construction

3. it can be a last-ditch alternative aid in statutory construction. 

An act should be read as punctuated unless there is a good reason not to. 

Tyrrell v. NY

Puncutation was decisive in the case. 

Referential and qualifying words: the last antecedent rule

Qualifying words and phrases refer only to the last antecedent, unless contrary to legislative intent derived from the whole section. This rule can be trumped by the punctuation rule. Some crts follow “across the board rule”—when a clause follows several words it is applicaple to all. .

Conjunctive vs. disjunctive connectors: The and vs. the or rule: in Garcia b/c the statute connected w/ or, said to include all options. Words connected w/ “or” read to have separate and independent meaning. 
Mandatory vs. discretionary language: the may vs. shall rule: When statutes use mandatory language (shall rather than may) courts often interpret the statute to exclude discretion to take account of equitable or policy factors. But in In re Cartmell’s Estate: the word “may” can be construed as shall and must if such is the legislative intent.

Singular and Plural numbers, Male and Female pronouns: not a rule that is often followed. Words generally apply to the plural unless contrary to the intent of the legislature. 

The Golden rule—the Nietzshe Rule

Catchall rules that provide a mental check for the technical process of word-parsing and grammar-crunching. 

Golden rule says that the interpreter should use the ordinary meaning unless absurd result and in that case vary it slightly to avoid inconvenience, but no further. 

Crt should be willing to revise scriveners error. 

Nietzshe rule: be humble. Consider how others use language. Be helpful to the project rather than hypertechnical. Hayden’s case: what was the mischief they were trying to correct? 
The whole act rule

Other maxims focus on the context of the language w/in the whole statute. Resolution of ambiguities b/o the goals set forth in the preamble. Isolating any one part can distort the legislative intent. A critical assumption of this approach is coherence. Assumes that legislature created a statute as an internally consistent document that is internally consistent in its use of language. It is an unrealistic presumption. Posner rejects looking at the whole act because it assumes that the legislature is omniscient.
Titles of the act are provided by clerks. English rules was that they could not be used for interpreting. But they are used now b/c legislative practice now requires title to laws. 

Preambles and Purpose clauses: Traditional English law gave great weight to these. American crts don’t give it any deference. It can’t overrule clear language, but can be used for help in unclear language. 

Provisos: Restrict the effect of statutory provisions or create exceptions to general statutory rules. If there is doubt about the proviso, it should be read narrowly. 

The rule to avoid surplusage : Under the whole act rule, the presumption is that every word or phrase adds something to the statutory command—nothing should be construed to be entirely redundant. This rule is more at odds with the legislative drafting process than most of the other whole act rules b/c words and phrases are added to legislation at the last minute all the time.

Presumption of Consistent usage—and of meaningful variation

Where congress has particular language in most parts and then omits it in one, presume that it is intentionally excluded. 

Rule against Interpreting a provision in derogation of other provisions

One provision of a statute should not be interpreted in such a way as to derogate from other provision of the statute. 

Substantive Cannons 
1. Tie-Breaker: Crt will treat substantive cannon as only a tie-breaker that affects the outcome only if at the end of the interpretive process, court is unable to choose between two competing interpretations. The relevant cannon comes in at the end.
2. Presumption: Crt treats a substantive cannon as a presumption that, at the beginning  of the interpretive process, set up a presumptive outcome, which can be supported by persuasive support for the contrary interpretation. Presumptions will generally not trump a contrary statutory text, legislative history, or purpose. 
3. Clear Statement: Assume X unless statement to the opposite. Catholic Bishop. There are also “super strong clear statement rules.” Gregory.The cannon is doing a lot of work. 

a. Why do we have substantive cannons?
i. The actual substantive underlying value of the cannon. 

ii. They are deliberation enhancing (public choice rationale)—Federalism cannon attracts congress’ attention to federalism. Chevron makes congress mean not to delegate. If they don’t want to delegate, they must retain their powers (could argue aquiesence doctrine?). 

iii. Cannons are efficient: If they reflect what congress would want. There are benefits to brightline rules.They are market-mimiking? (A chevron presumption is efficient if we think congress would delegate)

iv. Cannons are more respectful to congress. 

Rule of lenity in criminal case: Mostly used in malum prohibitum cases: not inherently bad, only by law. Muskarello:Was he “carrying” a gun (which violates a statute and gives a higher sentence? Defense says he was transporting and not carrying. But is carry a firearm a term of art? B/c of the rule of lenity,accused gets the benefit of the doubt. This could be used as a tie-breaker, presumption, or clear statement.
· Justifications for the rule of lenity: Notice, Mens rea, Control prosecutors, separation of pwrs (moral condemntation for crimes should only be given by elected powers), public choice (considers how congress acts—using lenity is the best way to get congress to respond). In practice, the rule is inconsistent. 
· Austin rule: if you have counsel—less application of the rule of lenity. (you have notice)
Avoidance Cannon: Crts will try to avoid a constitutional question. 

Catholic Bishop: Labor board’s possible exercise over religious schools in question—if they do have jur’n over religious schools, there is a constitutional issue. Did congress intend the board to have jur’n over these schools? An act should not be construed to violate the constitution if any other possible construction is possible. The crt uses the Clear statement cannon. Brennan advocates more presumption or tie-breaker. In Alamadrez: Scalia gives it a weaker version—presumptive or tie-breaker test. Congress would need to express that they wanted to cover them. Expressio unius would show that they are included, but they overlook that. (chevron case). 
· Justification: crt is being respectful of Congress—they would not write unconstitutional statutes. Promotes dialogue b/t/w the two branches. Congress needs to be clear about their intents w/r/t the constitution. 

· Avoiding non-delegation doctrine in Harris: interpret statute narrowly.

New Federalism Cannons: Courts protecting federalism (rhenquist crt is known for this). When something goes to the core of the state function, Congress can’t interfere. 
Gregory v. Ashcroft: Super Clear Statement cannon used to protect state rights. ADEA prohibits mandatory retirement ages, but Missouri has one for its judges. Congress has to clearly state it before crt will let them alter the balance. The statute states that it does not apply to employees on the policy level. Are judges policy-making? Noscitur cannon would say yes b/c elected judges are covered. Crt makes it hard for congress to infringe on state’s rights. White and Stevens say that this case can just be resolved by statutory interpretation. 
· Relationship b/t/w textualism and super clear statement rule: Critics say that Gregory shows that textualism fails to live up to its promise of providing objective interpreting methods in the face of outcomes judges cannot tolerate. Liberals (using Holy trinity) would say that purpose trumps plain meaning. But textualists are boxed in by Gregory and have to create a cannon that trumps clear meaning. 

Debunking and defending the canons of statuory interpretation

Llewellyn—What’s wrong with cannons? 
The unfortunate convention in crts when interpreting is that only one correct meaning exists. Llewellyn’s showing of the diff sides debunks legal formalism. Canons of construction are useful only as a façade, which for an occaisional judge may add luster to an argument persuasive for other reasons. Canons are a pretense that legislature goes by making rules ina methodical way.

Legal process defense of canons

Hart and Sacks respond to Llewewllyn: Of course there are pairs of maxims that can be invoked against each other. Maxims should not be treated to say that a word MUST have a given context, but they just answer the ? whether a particular meaning is linguistically permissible if the context warrants it. 

Law and Econ against canons:

Posner says most canons are wrong b/c 1. they don’t reflect a code by which legislatures enact statutes, 2. not even common sense guides 3. don’t constrain the discretion of judges 4. don’t force legislatures to draft statutes w/ care. 

Pragmatism: the last line of defense

Canons are just a checklist of things to think about when approaching a statute. Context may guide interpretation and canons are just a catalogue of contextual factors. 

They provide legal stability: continuity vs. change. 

Scalia says that cannons work against objectivism, but defends some like the rule of lenity b/c of its antiquity,

Does use of canons compromise legislative supremacy?
Extrinsic Sources
Common law, legislative background, other statutes. Traditionally not used when plain meaning, but they can be used to show plain meaning. 

1. The common law: crts generally presume that the common law meanings were assumed by congress. Crts will look to the common law background. Purposivist might try to see what congress was trying to fix (mischief). 
2. Legislative background and History:
i. Leo Sheep: Issue is whether the gov has the right to build a road across land that was originally granted by the Union Pacific Act. Gov says they have an implied easement to the land. The crt ruled in favor of settled expectation. Crt uses imaginative construction and puts themselves in the place of congress at the time. They say that the pertinent inquiry is what congress intended. But context has changed a lot since the enactment of this act—should we be more dynamic? 
ii. Blanchard: Should statements made in committee reports be given more weight? They are the most well-informed, but also ambigious because they are the results of bargains. Reliability of language comes into question b/c lobbyists add words etc. Here, issue is lawyer’s fees. IS the agreed amount the cap or should crt pay a reasonable fee? Crt relies on legislative history, which relied on Johnson and said that should consider reasonable fees—not what was agreed. But never greater than what was contracted? Crt says there is no ceiling. Intent of congress was to encourage successful civil rights litigation—if they affirm judgement, bad incentive for lawyers to give cheap help. Scalia says that legislature probably didn’t even read the cases mentioned—a young staffer just puts it in. Why have committee reports? Sway the votes of congress. The text always beats out the legislative history. 
1. The textualist critique of committee reports: They are untrustworthy. Gives power to staff and not legislators. Not read by congressmen. Breyer uses, Scalia and Thomas never do. 
iii. Sinclair: Statute says that conversion is impossible, report says that it is possible (discretion should be used), which do you use? The text must prevail. Congress says it was an oversight, but can’t overrule text. This case even overrides the purpose of the statute—to protect farmers. Evidence that addition was slipped in. Plain meaning approach assumes that words have meaning w/out their context. Clarity depends on context, which legislative history can illuminate, but diff to say that legislative intent is the basis for interpretation. The law is legislative intent—not their motives and beliefs. Desired become rules only after clearing procedural hurdles. 
1. Hearings and floor debates are given less weight. Depends on how well-informed the author is. SC generally does not use, Oconner uses it in FDA v. Brown. 
iv. Funnel: Most persuasive to least: Conference and committee reports; Sponsor statements; History of Bill, rejected proposals; Floor and hearing colloquy; Views of non-legislative staffers (DOJ, lobbyist); Legislative inaction; Subsequent legislative history. (Usually presidential statements mean nothing).
v. Montana Wilderness: Does a section in the Alaska lands act apply to whole country or to just Alaska? Crt here says: just Alaska. Crt uses: Act itself(“expand” is in the act): w/o clearly expressed legislative intent to contrary, statute must be regarded as conclusive. Legislative history used: Sponsor of the bill, afterwards, says it is nationwide, but other legislators say just Alaska. Crt uses the failure to bark cannon. Exchanged letters w/ AG also show nationwide, but those are given little weight. A UT crt case discussed in statutory history that shows nationwide was considered—also ignored.(what is given weight also depends on where bill originated—House or senate—Monterey coal). 
vi. Montana 2: Same judge, but a new statute(Colorado wilderness act) tips the scale(b/c of the “closeness of the issue”)—it says nationwide—enacted 3 wks after the original act and made by people that had “an intimate knowledge of the act”. But this is post-hoc legislation. 
3. Legislative Inaction: 
Canons of continuity.

The acquiescence rule:  If congress is aware of judicial interpretation of the rule and doesn’t amend it, the crt assumes that they have acquised in the interpretations correctness. The rule is more likely involked when congress was actually aware.

Reenactment rule: If congress reenacts a statute w/o making material changes in wording, the crt will often presume that congress intends to incorporate authoritative agency and judicial interpreations of that language into the reenacted statute. More likely involked when the interpretation is a foundational one. 

The rejected (or neglected) proposal rule: If congress or committee considers and rejects specific statutory language, crt reluctant to interpret it that way. The rejected proposal argument in catholic bishop. 

1. Bob Jones: IRS decides that Bob Jones is not tax exempt as a charity b/c it violates established public policy of non-discrimination. Crt looks to common sense and legislative history—they see that charitable organizations were excluded b.c they provided a useful social service. Congress’ failure to act on the IRS bill (especially since they convened only one month afterwards) shows acquiescence. They affirmatively showed acquiescence. Flaws w/ majority arguemtn: it says educational or charitable. 
a. Dissent says Congress failed to act, but did not acquiesce. Congress was not creating a term of art when creating “charity”. Congressional inaction is of no weight. IRS cannot create public policy. 
b. Most persuasive: inaction in the face of a SC case, big amendment process, re-enacted and settled interpretations, or any affirmative step. Can be a failed proposal on the floor. 
2. Morton v. Mancari: Non-Indians are challenging the BIA’s preference for Indian workers. They say that the Equal Opportunities act that was passed after this act pre-empts it. Crt says congress had no intention of repealing this act. Congress recognized in a later amendment to this act that it did not constitute racial discrimination. Three months after the EOA Congress passed a new Indian preference law. Absense of any express exemption to 72 act gives a stron expression unius. Cardinal rule is that repeals by implication are not favored. The only time it is a repeal is when the earlier and later statutes are irreconcilable. 
a. Repeals by omniscience cannon naively assumes legislative omniscience. Maybe you can say that cannons w/ long-standig policies should not be repealed by implication. Treaties are not to be repealed unless clearly expressed intent by congress. This cannon might create an incentive for Congress to seek out previous statutes. 
Statutory interpretation: Agencies vs. Courts
(1) re-evaluating chevron: Crt versus agency statutory interpretation

a. MCI v. ATT

i. “Commission may, in its discretion and for good cause shown, modify any requirement made by or under the authority of this section either in particular instances or by general order applicable to special circumstances or conditions except that the commission may not require the notice period specified in paragraph (1) to be more than one hundred and twenty.”
ii. The law is about filing rates and the agency decides that MCI and Sprint don’t have to. Could argue that “discretion” and “good cause” imply deference. But “modify” used to show that it is narrow—also the last clause. Crt says modify means small things. Only one dictionary said it was big things and that dictionary is not credible. Should common usage be ruled out? Scalia doesn’t go beyond chevron step 1. Judges will look at legislative history, but some crts won’t look at expression unius. Why not? Assumption is made that legislature understands the best usage.
b. Sweep Home: what does “take” mean? Does it include indirect harm? Majority says that indirect harm is included, the statute says “harm”—they say that is the plain intent (crt looks at statutory history)of the statute—resolved under chevron step 1. Stevens asks what kind of agency and should we defer, once you get to step 2, shouldn’t even ask. But stevens and breyer don’t like the automatic deference. 
i. Dissent(Scalia and crew) say that “take” is a term of art and only applies to direct harm (looks at the whole act)—looks at the whole list of words and at legislative history (should a textualist do that?). But their reasoning is after they state that this rule would pose a huge financial burden etc (policy concerns).
c. USTA v. FCC and Iowa Utilities: agency’s 2nd attempt after Iowa of forcing companies to share. What is “necessary”?FCC says that you have to compare costs to a third party supplier and it cannot materially diminish, crt says no b/c it is a national req. FCC defends by saying that it will promote competition. But this dampens incentive to be innovative. Agency should have hired economists and done studies that said that this act would not dampen competition. Majority treats it as a step 2, but Breyer treats in as AC and cites State farm. (seems more like AC). Does the crt know more than FCC? Should this have received deference under chevron? 
d. Motion pictures ass’n: Under chevron step 1—no authority. FCC mandated a voice program for the blind. Crt says you can’t regulate artistic content. Crt notes that FCC voted 3-2 on this. Should we care? Is that relevant? 
Summary of statutory Interpretation:
a. Choosing a theory: how do you choose one? consider

i. Institutional questions (are crts good at this, agencies?): are crts/agencies good/bad textualists/intentionalists etc? 

ii. What produces the “best result? (measured by justice? Efficiency? Civic republican values of deliberation? Something else?): Do you do it case by case? How do we decide what is best? Maybe we want to measure them on some measure of justice. Make the law the best it can be—deference to legislative body. Do they promote deliberation? 

b. Doctrine:

i. Textual cannons

ii. Substantive

iii. Extrinsic sources (common law, legislative history, other statutes)

c. Importance of statutory interpretation of the regulatory state

i. The power to interpret—pwr over regulatory policy: who has the power to make these policies? If agency is not making regulatory judgements, the crts are. How is pwr allocated? Is agency getting too much deference?

Private Cause of Action: 

Does a private party have the right to enforce a staute even though the statute does not set forth and explicit c/a? Usually you can find implied c/a in statutes. 
Cannon v. U of Chicago: Cort test is applied. Woman not admitted to med school based on sex wants to sue under equal protection statute. 
How can you tell a private remedy is implicit in a statute? 

1. P is one of the class for whose special benefits the statute was enacted—does the statute create a federal right in favor of the P? Relevant class can be defined narrowly or broadly. Don’t want to over-deter and have too many law suits. 
2. Is there any indication of legislative intent (explicit or implicit) either to create such a remedy or deny one? Could look right at the text. Can look at other like laws (title 6). Stevens looks at legislative history (he’s an intentionalist) and says that there is a right given b/o title 6. 
3. Is it consistent with the underlying purpose of the legislative scheme to imply such a remedy to the P? How do you determine purpose? Was the purpose to cut off federal funding for those that don’t comply? What kind of remedy does congress have in mind? (look to remedies and the whole statute)
4. Is the c/a primarily a state function—traditionally relegated to state law, in an area basically the concern of the states, so that it would be inappropriate to infer a c/z based soley on federal law?

Should there be a presumption one way or another? You can presume that there is a private right of action unless congress states no. There is no presumption now, just the test. 
What remedy? Enough for sufficient deterrence. Probably not punitive damages. Virginia Bankshire and Franklin: Majority says that once you have c/a, you can have all remedies. Scalia and crew dissent and say judicially created c/a’s should have as narrow a scope as possible. 
Crts v. Agencies re-considered: risk assessment;

How good are crts and agencies at evaluating risks? Crts seem to over-regulate and Agencies under-regulate. Agencies are sometimes caught up in scientific studies and research. Do we want them to take into account what the public views as a risk? Should we have agencies around if they can’t evaluate risk properly? They do lots of things besides that: research, policy etc. 
Executive control: OMB/OIRA review: 

Regan orders: Formal and open process where agencies can’t act until after OMB review. They must make a cost/benefit analysis. Clinton order: keeps cost/benefit in there—wants to make bearocracy more efficient. He limited the time for review and used agencies to effect his agenda. He even covered independent agencies. 

Benefit of OMB review? Agencies think more about outcome. A way to push policy through. More agency accountability. May be an advantage that OMB are not experts—agencies can get stuck in expert tunnel vision. 

Costs? Maybe some things are better decided by experts (Clinton drew arbitrary lines). Cost/benefit faces several problems: incommensurability, distributional questions, Willingness to pay for risk reduction differs from willingness to accept risk.

What rules are covered? Significant regulatory actions—big effect on economy. This only covers notice and comment rule-making, not adjudication. Maybe stays away from adjudication b/o separation of pwr principles. 
Can pres do this?The pwr comes from article 2(make sure law is being executed successfully)—the agencies are in the executive branch.
What do they submit? What problem this will address, cost/benefit, this is the most effective way of doing it(regulatory impact analyisis), alternatices (tax-incentives, permits etc instead of regulations). 

What effect? Agencies end up listening because of other pressures (rarely can they be fired), but Pres cannot restrict them from passing a law. Doing the cost/benefit does affect their final decision. 

Review? There is no judicial review for this. 

Can OMB be captured? Yes. There is disclosure after everything is over, but interest groups can meet with the head of the OMB/OIRA or her assignee. Return letters from OMB are just procedural barriers, but usually they are followed. This was all in secret with Regan. 

Nothing OMB does is enforceable in crts. Agency is ultimately accountable. The OMB report is nit judicially enforceable in crt, but if you can convince the crt that agency ignored facts (b/o OMB), you can show AC. 

Congressional oversight:

Oversight committees can be captured by the same forces that capture agencies. Most oversight is informal. 

Why would they want to engage in this oversight: make sure agencies aren’t wasteful, fraudulent. They might want to show public they are on top of things. Possibilities:

a. (re)authorizing legislation: Agencies expire (like independent counsil—decided not to): Congress can see if it was a good idea. 

b. Information requests: Gorsuch case: request info from agencies: Anne GOrsuch was trying to find out if she was doing what she was supposed to. They asked her if she could tell them and supeona and pres said no. She was held in contempt for not following congressional information. They settled this. Can’t be resolved for a crt. Worked it out themselves. Not easy for congress to get stuff if exec does not want to share. 

c. Appropriations: Seattle Audubon: even if not up for reauthorization, they always need money. OMB has input, but purse strings are held by congress. Appropriations committees get questions about what agencies wanted to do. The Seattle case: they can pass major legislation as part of appropriations bill. Large substantive change in the law. Congress had the pwr to do it and they did do it. If congress doesn’t like it, they have to listen.

d. Inspectors General: house wistle blower—internal investigations of agencies

e. Informal legislative signals: as people head agencies, congress tells them what they care about. Or through acts, they can tell agencies. 

f. Reporting requirements: agency has to report things to congress. 

g. GAO audits: general accounting office. Congress’ investigative arm. They look at the books etc. Those are all different means of congressional oversight. 

Wrap-up: We want agencies to be independent, expert, but if too independent, no accountability to public. This is an attempt to balance competing goals for agencies. A way to balance those things. To the extent you are open to oversight, you lose a little expertise. Procedures have costs. Goldburg was well-intenttioned, but there are costs to extra procedures. Also statutory interpretation: do we want to give more pressure to congress? What is the rationale for regulation? OMB does cost/benefit. When do we want agencies to figure out market failure etc.  
ADMIN QUICKIE

When challenging an agency:

1. Is there a constitutional problem?

a. What has congress delegated to the agency? Scehcter problem—did Congress delegate this power? (rare—last time it was used was in 1936). Even if unconstitutional, you would interpret the statute in a particular way to avoid a constitutional problem(Benzene). 

i. Need intelligible principle and procedures set up for reviewing,  (NBC—“public interest” is fine). 

ii. Sentencing commission?

iii. Non-delegation as statutory interpretation(Benzene—too much power)—interpret the statute to avoid non-delegation in chevron

a. Non delegation ensures that imp decisions are made by congress and there is an intelligible principle to guide agency discretion and procedure for the courts to test decisions.

b. American Trucking: kills any non-delegation argument. Agency does not have to supply a limiting standard—shows that anything goes. Worried about too much discretion—can’t duck non-delegation problem by reading it too narrowly.

b. Article 3 ajudication issue?

i. Public right: gov has established a benefit and agency is ajudicating—no article three problem of agency (crowell)

ii. Private claim: nothing to do with regulatory statute?—do a balancing test—need judicial review. Broker with private claim is still OK—Schor(but there is the issue that he consented)

iii. Balancing test (Shore) use a functional test to decide if permissible:  depends on whether courts retain supervisory control, whether adjudicatory procedures are followed by the agency, the historical nature and importance of the private right, and Congress’ objectives in delegating to an agency.

2. Does the agency have statutory authority? Questions of law—statutory interpretation(Chevron) (scalia defends: when ambiguity, agency deference was meant)—chevron: just look at statutory language.

a. Step 1: Does the congress clearly speak to this? statutory interpretations: cannons, tools. Is statute ambigious or unambiguous? What does this allow the agency to do?

i. Can be ambigious, but not break non-delegation or vice versa: clear, but too broad. Can get non-del on either step.

b. Step 2: Is the agency’s interpretation reasonable? Is it consistent with the purpose of statute and its policy goals?—Iowa wasn’t—limitless standard is unreasonable. Still looking at the statute. Still using statutory tools to see if it is reasonable. 

3. Policy determination—did the agency make a valid judgement?  

a. What is the standard of review? Ask: does the statute that establishes give a standard of review: “substantial evidence” or “clear and convincing proof” can be the stated standard. 

b. If statute is silent, you use APA: “arbitrary and capricious”—Hard look. AC: look at mandate and things statute says not to look at etc. State farm, Overton Park. 

i. Hard look or adequate consideration standard—have they adequately justified their choice? Scenic Hudson—record was “scanty”—need to know “all relevant facts” 

c. What do you consider under AC (Overton park, statefarm): did agency rely on factors congress did not intend, or did it fail to consider factors congress would have wanted them to consider? Or does the explanation fall short? Is there a logical connection b/t/w evidence and conclusion of agency? Catchall for crt. Are they inconsistent or depart from past without an explanation.

4. Was there a factual finding that there wasn’t support for Substantial evidence if formal(more deferential for ff—Universal Camera says that subst ev. is more deferential than clearly erroneous jury review, but Allentown says they are the same thing—depends on what kinds of facts(here, not really specialized facts—more review here than what is normal—maybe more deference for specific/technical facts)? Not easy to distinguish b/t/w fact-finding and policy-making, which goes under greater scrutiny.

a. What’s the standard of review? Statute trumps, if not look at APA: 

i. Formal rulemaking/ajudication: substantial evidence.

ii. Informal: Arbitrary and Capricious(Hard look). Deferential. Crt can just say there is not enough to prove. 

5. Procedure: did the agency follow what it was supposed to to get to this conclusion?

a. Constitution may require something: Londoner/Bimetallic—constitution—no procedures for rule-making. Hearing if adjudication—decide b/o Londoner: “each parcel is affected diff and not broad gov measure”. 

i. When do you get adjudication(hearing)—Does DP apply? Is there a prop interest being protected or is it Londoner ajudication?  (Goldburg challenge)—use Mathew’s balancing test. What process is due? Mathews.

· Interest at stake (not just unilateral expectation in prop right—Roth vs. Perry—10 yrs being professor)

· Risk in erroneous deprivation through existing procedures

· Probable value of having a pre-termination hearing

· Gov interest

b. Does the statute require any procedural things (ie. Hearing)? 

c. APA default: 

i. Formal—APA requirements—“on the record”

a. Formal rulemaking(556/7), adjudication(add 554)

ii. Informal—published in fed register, notice and comment. 

a. Informal rulemaking v. adjudication: Londoner/ Bimetallic distinction survives, but APA says it’s about “prospective rules” 

Presidential power over agencies:

a. Removal of Independent agency heads: Congress can limit removal of agency heads: only for “good cause” as long as the removal restriction doesn’t impede the pres’s ability to perform his constitutional duty.

· Executive agency heads can be removed at will (Myers—postmaster)

· Wiener: Power may be limited to good cause when agency head is exercising purely judicial function. (Humphrey’s), But Mistretta says that just b/c pres has power over sentencing commission, does not mean that the judiciary will be influenced politically. Pres can only fire “for good cause” independent agency heads.

· Practically there are very few independent agencies and regardless of statute, pres can decide who runs agencies, there are other ways to affect agencies, pres can use re-organization schemes. 

b. OMB review: does not actually bind agencies, but it’s very influencial. Covers significant regulatory action. 

· Regan: made them do cost/benefit. Delay sometimes had effect.

· Clinton: uses this to further his goals. He acts as though in charge of certain regulations.

i. Benefits of OMB review: agencies think more, use cost/benefit. OMB are not experts. 

ii. Costs: some things are better done by experts. Problems w/ cost/benefit: incommensurability, distributional concerns, willingness to pay doesn’t = willingness to accept risks. OMB can be captured—there is after the fact disclosure. 

Congressional oversight: can also be captured and it’s informal. Tools: (re)authorization legislation, Information requests(Gorsuch), Appropriatons(Seattle case—can pass major legislation in appropriations bill), Inspectors general, informal legislative signals, reporting requirements, GAO credits. 

Statutory Interpretation

Theories:

· Formalism, Legal realists, Law and economics, critical scholars, Legal process(Moraigne) (All three in Speluncian explorers)—broad schools

· Holy Trinity—purpose trumps plain meaning—Intentionalism and purposivism. Christian nation, “avoid the text if the text will bear the interpretation”

(a) Intentionalism

(i)  What was the meaning intended by the drafters? (Can you even guess? 

and why should their intent rule anyway?

(ii)  Judge as deal enforcer (using imaginative reconstruction—Leo Sheep)


(b) Purposivism 



(i) What was the broad purpose of the statute? 



(ii) Judge as relational agent.




(c) Textualism

(i) What do the words mean(when they were enacted)?

(ii) Judge as honest agent. Pound says this is spurious interpretation too.
(iii) Fishgold—should textualism consider changes in legislative intent or 
stick to the text no matter what? When do crts update?Purpose and intent.
· Dynamic interpretation theory of interpretation: Some times statutes will give directions as to how to interpret them. When text is ambigious(Female Juror), when statute is sufficiently old(Jacob Fem Juror), when issues involve areas of judicial expertise (Li, Public citizen). But also do it to avoid constitutional problems(TransAm). 
· New textualism: First look at words, then contextm then to other statues. Congress means to be consistent. Even when unjust results (Locke, Marshall, Bock Laundery)
· Pragmatic theory:There is no interpretation w/out an interpreter. Each foundationalist cannon lacks in some way. 
· Funnel: Start with: (1) Text, (2)specific legislative history (3)general legislative history (4) Legislative purpose (5) evolution of statute (6) current policy
Statutory Cannons:

1. Textual Cannons:  

a. Ordinary meaning—assume words are used in ordinary sense instead of technical one (Nix v. Hedden)

b. Noscitur a Socis: see what surrounds a word to determine its meaning

c. Ejusdem generic: where specific words are around general ones, the specific word narrows the general word’s meaning. Doesn’t apply when enumerated things are not alike

d. Expression unius: negative implications for words ommitted. If it’s not listed, it means that it wasn’t meant. Assumes legislature thinks of every option. Inclusion of one thing assumes exclusion of another.

e. Grammar rules: 

i. Punctuation: an act should be read as punctuated

ii. Last antecedent: qualifying words and phrases apply only to the last antecedent unless contrary to leg intent. Some crts use “across the board” rule.

iii. And/or(conjunctive/disjunctive): if connected w/ or, all options included and words have sep meaning. 

iv. May v. Shall(discretionary vs. mandatory): but “may” can be read as shall for discretionary intent(In re Carmell)

v. Singluar v. Plural #s

vi. Golden rule

vii. The whole act rule:focus on context of language w/in the whole statute. (assumption: coherence, omnicicience—posner): titles, preambles. Provisos, avoid surplusage: nothing is redundant in the act; presumption of consistent usage and meaningful variation, rule against interpreting a provision in derogation of others. 

2. Substantive Cannons: 

a. How strong? Tie breaker, Presumption, Clear statement, Super-strong cs: flexibility about which to use. 

i. Legislative history of CS? Used in catholic bishop: debatable.

ii. “dog didn’t bark”—if congress were going to do something, it would have already.

b. Rule of lenity: (mostly in malam prohibitum crimes: bad only by law)—Muskarello—carrying gun. Could be used as TB, P, or CS. 

c. Avoidance cannon: Avoid constitutional problems: Catholic Bishop: CS cannon. But in Almadrez, scalia says it’s P or TB. Respect of congress. Harris is also about avoidance of constitutional right (1st amend)

d. New Federalism Cannons: Crt uses SSCS to protect federalism in Gregory. Crt makes it hard for congress to infringe on state’s rights. Textualists are boxed in here. 

e. Llewellyn: shows that cannons can be used to fight against each other. Legal process likes them. Law and Econ—doesn’t. Pragmatism: pro(cannons are just a checklist)

3. Extrinsic Aids: 

a. The common law: Crts generally assume that cl meaning was meant by congress. 

b. Legislative background and history: 

i. Leo Sheep:Historical background is relevant. crt uses imaginative construction and tries to put themselves in the place of congress at the time and try to figure out what they intended. But shouldn’t law be dynamic?

ii. Blanchard: Congress’ intent was to encourg civil rights litigation.  Textualists criticize committee reports as untrustworthy. 

iii. Sinclair: Text beats contradictory leg history(even though congress admits it was an oversight). Text overrides purpose of statute—protection of farmers. Legislative intent is in the rules that come out. We are not to look at their “desires and beliefs”. 

iv. Montana cases: Subsequent legislative history was conclusive: should it be? Crt does not use strong legislative history here. Also proponents of rule stonger weight than opponents in colloquy. 

v. Funnel: Most persuasive to least: Conference and committee reports, Sponsor statements, History of the bill, , rejected proposals; Floor and hearing colloquy; Views of non-legislative staffers (DOJ, lobbyist); Legislative inaction; Subsequent legislative history. (Usually presidential statements mean nothing).

c. Legislative inaction: 

i. Acquiescence rule: Bob Jones: does congressional inaction have any weight? Dissent says no.

1. Most persuasive: inaction in the face of SC case, big amendment process, re-enacted and settled interpretations, or any affirmative step, also a failed proposal on the floor.

ii. The re-enactment rule
iii. The rejected (or neglected) proposal rule
iv. Repeals by implication are not favored(Morton)—only times it is a repeal is when earlier and later statutes are irreconcilable. 

1. assumes that congress knows all laws—maybe they should.

Statutory interpretation: Agencies vs. Crts: Does the court defer? Should they have? How much pwr to agencies/crts? Think about accountability and expertise. 

1. MCI vs. ATT:  crt says “modify” means small changes. 

2. Sweet home: what does “take” mean? Maj says indirect harm, but dissent says only direct harm. Stevens and Breyer don’t like automatic deference in chev 2. 

3. USTA v. FCC and Iowa: what does “necessary: mean? Agencies rationale not good enough. They have to prove that it will incite competition. Shouldn’t this have received deference under chevron?

4. Motion pic association: no authority under chev 1. crt notes how FCC voted. 

Private cause of action:

Cannon  using Cort test:
5. P is one of the class for whose special benefits the statute was enacted—does the statute create a federal right in favor of the P? Relevant class can be defined narrowly or broadly. Don’t want to over-deter and have too many law suits. 

6. Is there any indication of legislative intent (explicit or implicit) either to create such a remedy or deny one? Could look right at the text. Can look at other like laws (title 6). Stevens looks at legislative history (he’s an intentionalist) and says that there is a right given b/o title 6. 

7. Is it consistent with the underlying purpose of the legislative scheme to imply such a remedy to the P? How do you determine purpose? Was the purpose to cut off federal funding for those that don’t comply? What kind of remedy does congress have in mind? (look to remedies and the whole statute)

8. Is the c/a primarily a state function—traditionally relegated to state law, in an area basically the concern of the states, so that it would be inappropriate to infer a c/z based soley on federal law?

Crt v. Agencies: risk assessment: scientific vs. real world risks. 

