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I.  INTRO TO  THE LEGISLATIVE PROCESS

1. Committees play a significant role in the legislative process

a. Casebook says this has declined slightly in recent years, as informal party task forces/leadership committees gain strength (but still very important)

b. Several theories why: 

i. Informational: committees allow members to specialize

ii. Distributive theory: committee positions allow rent-seeking

iii. Party theory: committees allow parties to defer to those of their members who have strong interests in a particular subject matter (in return for a quid pro quo later) [allowing a sharing of the fruit of majority dominance]

2. Story of the Civil Rights Bill?? 

3. Bicameralism and presentment are necessary before a bill can become law. 

a. INS v Chadha (1983) pg 1150): the legislative veto is unconstitutional because it violates these provisions

i. Powell (majority): Framers intended that legislation be a slow and step by step process; the legislative veto is unconstitutional because it interferes with the “finely wrought” legislative procedures set up in Article I 

1. Legislative action is any action that changes the “legal rights, duties and relations of persons, including the AG... outside the legislative branch.”

ii. Dissent (White): the legislative veto plays an important functional role in checking presidential authority in the age of the administrative state; merely because it does not literally conform with the requirements of Article 1, it doesn't represent an aggrandizement of Congressional power

1. “If Congress may delegate lawmaking power to independent and executive agencies, it is... difficult to understand Article I as prohibiting Congress from also reserving a check on legislative power for itself.” 

2. Both agency lawmaking and the legislative veto comply with Article I requirements insofar as they rely upon an initial statute that itself passed through the bicameral and presentment procedures. [Implication: can't invalidate the legislative veto without invalidating agency rulemaking either??]

3. Must look to the purpose/function behind constitutional provisions in order to understand what kind of compliance is required

iii. Cons of the line item veto:  

1. distorts legislative process by allowing lawmakers to pass laws that they know they will veto later on

2. allows Congress to exert continuing influence over the implementation of older laws

3. encourages broad/vague lawmaking

b. Clinton v City of NY (1998) pg 373: Line item veto act also unconstitutionally violates the presentment and bicameralism requirements (this despite the fact that the veto was limited to tax breaks benefiting 100 or fewer people, to new direct spending times and to new discretionary spending, and Congress could always excuse certain bills from its reach) [Pres also has to announce the veto within 5 days and Congress can override with a 2/3 vote]

i. Stevens (majority): distinguishes Line Item Veto Act from the Tariff Act upheld by the SC in 1890 (Field v Clark) as a constitutional delegation of authority because the Tariff Act required Pres to act on Congress's policy judgment (to, when there were unequal tariffs, to impose higher ones) but the Line Item Veto allowed the Pres to substitute his judgment for the Congress's. 

1. This law allows the Pres to amend, not merely decline to spend, a statute [THIS is what the case rests on: is it an amendment or not??]

ii. Scalia (dissent): The Act doesn't allow the Pres to amend but merely to “cancel” certain parts of legally enacted statutes

1. This would only be unconstitutional if it violated the non-delegation doctrine by giving the Pres to much power in what he “vetoed”

iii. Breyer (dissent): Pres is not violating/amending Congressional statute but instead following it. Moreover the law doesn't violate SOP, more specif. the non-delegation doctrine b/c it limits what he can amend.

1. This delegation is problematic b/c unlike a delegation to an administrative agency, the Pres is not subject to the APA or to judicial review; nonetheless he is subject to the voters. “This court has made clear that judicial review is less appropriate when the President's own discretion, rather than that of an agency, is at stake.” pg 383

c. In both cases, what is at stake is:

i. How to preserve SOP in the changed context of the administrative state?

ii. How to read the text of the constitution: formally or functionally?

d. Enrolled bill rule: the bill signed by the president is the law, even if it has a mistake..
II. LEGISLATION AND STATUTORY INTERP
1. Schools of interp—can continually evolve, since precedent applies to holding, not methodology
…purposivism (look at original purpose)  ( LP (imagine an original purpose) ( DSI (update consonant with original purpose) ( DSI, Calabresi version (update statutes)( soft text (read text, but consider purpose where ambiguous) ( text
a. Intentionalism

i. Emphasized original statutory intent

ii. Ex Parte Bollman (US 1807, p. 692)—does SC have power to grant habeas writs, or only individual judges? Marshall makes intent argument about C
b. Purposivism: statutes should be interpreted in terms of the mischief/problem they seek to address.  “Something can be within the letter of a statute, yet outside the spirit and intention of its makers”  (Holy Trinity, US 1982 p. 695)
i. Scan for results that are “absurd” b/c conflict with purpose, as revealed in…

1. policy underlying law (mischief rule)

a. Shine (1st 1986, p. 723): “”The long-standing policy of excepting spousal and child support from discharge in bankruptcy supports a more liberal construction”
b. Weber, maj and dissent
2. Societal mores (this one breaks down as society becomes more heterogenous, eg Shine)

a. Holy Trinity (US 1982 p. 695), “Christian nation” can’t intend to exclude ministers with “labor or service” provision.   
3. Constitution/common sense

(Even Scalia accepts at outer limit, as in Bock Laundry)

a. Bock Laundry (US 1989, p. 766)  Would be absurd and perhaps unC’l for fed evidence rule to protects civil ( from disclosure of crim hist, but not civil (. (carryover language from crim realm.).  Even Scalia agrees!!

b. weber (US 1979, p. 88) : Blackmun concurrence says that outlawing program would put employers in position of facing L for past discrim, but being forbidden to mitigate.  RP: “what bizarre legal universe could have created this?”

4. Mistakes in drafting process 

a. Shine: “The final version, produced in the ‘harried and hurried atmosphere’ in which the bill was finally drafted, should not be read to effect a reversal of the longstanding principles governing the area.”

b. Bock
ii. Reliance on legislative history as way to divine legislative intent.  Scalia allows to determine that meaning was unintended, not to divine real intent.
1. see critique, p. 12
2. examples

a. Bock Laundry.  Maj. uses legislative hist to show evolution of evidence rules.  Scalia would allow leg. hist only for showing that the (absurd) meaning was unthought of, not for showing what the right meaning is.
b. Shine (1st 1986, p. 723).  Mistake in statute is demo’d by leg. history and subsequent changes to statute after facts of case.  (Statute language seems to make support aggmt dischargeable by bankruptcy if not in connection w/ a sep. or divorce decree.)  
iii. Critique of purposivism
1. uncertainty in planning, as an apparently clear statute can be “revised”. (eg., imagine bankruptcy/child support planning before Shine)..
a. New textualists say this creates a “trap” for lawyers who rely on statute. (Bybee, 9th cir., commenting on court changing “less” ( “more” in statute, amalgamated transit)
2. Political process

a. strips legislators of responsibility for creating/enacting law.

3. Democracy: 

a. plain meaning rule is more deferent to political branches.  (Scalia, in Tanner lectures, says it’s antidemocratic for judges to apply common-law reasoning to statutes.)  Formalist argument that this is legislating w/o BiC and presentment

b. Subject to gaming by staffers and loser politicians who screw with the legislative history

4. Statutes have no coherent purpose

a. “public choice theory” realists say legislators aren’t entirely reasonable (pork, interest groups, reasonable legislatures disagreeing and forming compromise whch doesn’t have one specifc purpose).  Hart & Sacks assumption is romantic.

i. can create delegation problems: see benzene case, Rehnquist concur., complaining that language is just “legislative mirage,” product of compromises.

b. or Purposes don’t always point in one direction! Cf Weber (p. 88)—

i. Maj. cites Holy Trinity, notes that purpose of statute was for blacks to have better employment future

ii. Dissent cites legislative history to show promises that quotas would not be permitted.  Says quotas violate the notion of equality (“the spirit of the act…rings out with unmistakable clarity in the words of the elected representatives who made the Act law.”

5. As society gets more heterogenous, one man’s absurdity is another man’s obvious conclusion

a. Hill v. East and West India Dock (Engl. 1884)—Not appropriate for court to decide what is an absurd result.  (This approach is faithful to language of statute, as distinct from leg. purpose.)
iv. Important cases

1. Mischief rule: Heydon’t Case (1584, p. 693).  Apply state in accordance w/ court’s understanding of what mischif it was trying to present.  Precursor of purposive approach.
2. Golden rule: follow legislative intent, even if injudicious, unless result of the plain language is so inconsistent/absurd that probative of lack of legislative intent ( use other meaning which the words will bear
3. Holy Trinity (US 1982, p. 695).  (ministers immigration).  something can be within the statute’s letter, yet outside the spirit and the intention of its makers.  (cf. Bologna “draw no blood in the streets” law.) 

4. Shine (1st 1986, p. 723).  (all child/spousal support agreements will be held nondischargeable by bankruptcy, despite state language which appeared to make (’s agreement dischargeable since not ordered in connection w/ a sep./divorce decree.)

a. find mistake in law by examining leg. intent.  determine through leg. history and subsequent changes to statute (after facts of case.)

b. cite longstanding policy that bankruptcy is not a way to avoidchild/spousal support.

c. conventional wisdom: correct obvious scrivener’ error but not otherwise

5. Bock Laundry (US 1989, p. 766)

(In clear mistake, fed evidence rule protects civil ( from disclosure of crim hist (imposes balancing test), but not civil (. (carryover language from crim realm.))

a. Absurd result: this result would be absurd and perhaps unC’l (even Scalia agrees).  Stands for principle that in some cases, all judges will agree to rewrite a mistake.

b. Leg. hist: Maj. uses legislative hist to show evolution of evidence rules.  Scalia would allow leg. hist only for showing that the (absurd) meaning was unthought of, not for showing what the right meaning is.
6. weber (US 1979, p. 88) 

(aff. action plan, reserved black slots in craft training pgm regardless of seniority, reverse-discrim case since CRA forbids discrim “because  of race”).  

a. Brennan, majority

i. purposive argument. cites holy trinity.  purpose of the statute was to help blacks get jobs.  (cf Slaughterhouse Cases)  Literal reading is “completely at variance with the purpose of the statute.”  Act foresees vol./local resolution.  

ii. textual arg: statute disclaims requirement of voluntary race-based balancing discrim, which implies that such discrim is allowed.

b. Blackmun,  concurrence
i. DSI/absurd-results argument: holding otherwise would put employers on a “tightrope,” liable to suit but enable to rectify

c. Rehnquist, dissent

i. purposive:/soft text true spirit of the Act is equality. and in leg. history, sens. say outright that race won’t be a basis for making personnel decisions. 

c. Legal process approach:   Goes father than purposive interp.  Scalia hates!
i. Characteristics
1. judges are partners in statutory enterprise.  use imaginations to carry out legislative purpose. 
2. Treat legislative process as rational, and laws as having real purposes, even if untrue
3. don’t be linguistically naïve in trying to follow “plain meaning.”  Language belongs to whole society and not to the leg. in office at the time
4. Extrapolate from
a. original conditions law was designed to address
b. later “instances of unquestioned application” of the statute
ii. the rules
1. Decide what purpose ought to be attributed
a. imagine self in purpose of reasonable (even if fictitious) enacting legislature
2. interpret statute so as best to carry out that purpose
a. can look at lines of contemplated growth in leg. history.  try and develop a “coherent and reasoned pattern of applications intelligbly related to the general purpose.”
3. but do not impose a meaning the language cannot bear.  (can’t subvert leg. process thru misuse of words)

4. clear statement rule w/r/t: 

a. words marking the boundary btwn criminal and noncriminal conduct 

b. words indicating departure from prevailing legis. principle/policy, esp. when they raise C’l question.

i. (also uses plain meaning approach)

d. Dynamic statutory interp and changed circumstance 
i. eskridge (p. 729): when times change, court should update the statute’s mandated means to match its underlying purpose

ii. Evolving agency interp is permissible under Chevron
iii. Evolving legal rules can set the stage for straightforward updating of a statute or common law.

1. female juror problem: law says jurors should be selected from electors. put women on juries when they get the vote?  Maxwell (PA 1921, p. 741) says yes.  Fyfe v. Barnett (Ill. 1925) says no, look  at orig. meaning of term “juror.”

iv. Evolving statutory landscape can justify changes in the common law
1. moragne (US 1970, p. 601)

(longhoreman killed aboard vessel in state waters, wife sues for unseaworthiness, but this isn’t part of wrongful-death law in Florida, and fed law doesn’t have wrongful death action per The Harrisburg)
a. Capital-punishment regime justifying fed rule against wrongful death recovery (felony-merger doctrine) has disappeared.  Public policy no longer favors, and wrongful death recovery exists in every state and many fed statutes, incl. Death on the High Seas Act, which would have applied if this were farther offshore.

b. Analogy to Bob Jones (p. 1050), where statutory landscape (CRA, etc) exerts pull on common law, so IRS can yank discriminatory univ.’s tax exemption.

v. Evolving societal norms can lead judges to update statute
1. in the matter of jacob (NY 1995, p. 732) 

(lesbian couple want non-biomom to adopt kid, but statute says that biomom will lose parent status when this happens.  adoption statute should be read to allow.)

a. overriding purpose of child’s best interest can justify departure from strict construction. history shows expansion of who can adopt, reflecting changes in family composition.  bioparent noninterference rule is meant for totally different situation.  

2. li (Calif. 1975, p. 737).  Jury experience (they frequently nullify) and critical commentary justify overruling the express language of the statute to allow comparative negligence tort regime.

a. (note that Code had internal interpretive rules allowing flexibility w/r/t evolving common law)

vi. calabresi variant: easier to enact a statute than revise it, so modern (statute-heavy) landscaoe is littered with obsolte statutes, forcing judges to grit their teeth and obe, or take farfetched interpretations. Maybe courts should be able to alter written statutes, just the same as common law?

1. reflected in MCI v. AT&T, where agency “modifies” statutory requirement into nonexistence b/c obsolete (but court strikes down)

e. Plain meaning/textualism: 

i. Two versions: 

1. Older, soft textualism (70s and early 80s): used legislative history while emphasizing the “plain meaning” of words (often the “ordinary meaning”)

2. “New textualism” (80s academics): 

a. almost no reliance on legislative history

b. emphasis on statutory, rather than historical, context

c. lessened use of canons of interpretation (see, e.g. US v Marshall)

d. disavowal of “intent” as something judges can determine

e. little sympathy for appeals to absurdity except in extraordinary cases (e.g. Bock Laundry) 

f. apparent willingness to go it alone (e.g. Brogan: court disregards extensive lower court precedent and use)
ii. deadlines: Must read literally, since inherently arbitrary.

1. Locke (US 1985, p. 728) (“prior to December 31” deadline for papers, family lost mining claim)

2. dissent: ignores obvious drafting errors in statute suggesting Cong. didn’t care abt literal meaning.  suggested absurd results reading?: absent a rational basis for what Cong. seems to have done, we shouldn’t read them to create trap for the unwary.  

3. lawyer should have given court an “out” from the C’l adjudication by saying his clients were complying with (one reading of) the statute!

iii. soft textualism
1. unambiguous language and leg. intent = no exceptions ( go with plain meaning.
a. TVA v. Hill (US 1978, p. 752) 

(Endangered Species Act: ensure that agency actions “do not jeopardize,” snail darter’s only habitat will be destroyed by nearly-completed TVA dam underway at time of enactment).  

i. “One would be hard-pressed to find a statutory provision whose terms were any plainer than those in § 7 of the Endangered Species Act”

ii. Soft textualism: both sides agree that language is paramount where it is unambiguous and leg. history agrees.  But both appear willing to consult with leg. history.  The majority thinks lang. is unambiguous and leg. history supports its position, the dissent thinks otherwise.

1. majority:
a. Cong. found previous laws weren’t protective enough (wanted to cabin agency discretion).  Compare to Rehnquist dissent in Weber.
2. dissent (Powell + Blackmun)

i. This is an “absurd result.” If lang. and history unambiguous, we would have to enrforce.  But Cong. support for dam project indicates contrary leg. intent, and “actions” in statute should be read more narrowly.

ii. (note that after ruling, Cong. overruled this case and established a committee for ESA exceptions)
3. Rejects absurd-results arg of gov’t and of Powell in dissent (absurd to kill the dam for a few small fish)
2. check leg. history to see if text violates intent, but rare. 
a. Griffin v. Oceanic Contractors (US 1982, p. 755)

(Statute provided for double penalty wages per day for wrongful w/holding, “shall pay,” “each day during which payment is delayed.” ( waits 2 yrs before filing, court awards for full 2 yrs, $302K on $412 debt.)  
b. plain meaning: statute says “shall pay,” cannot be gainsaid.  hard-edged view of statutory text—p. 757, “respondent is unable to support this view of legislative purpose by reference to the terms of the statute.”  

c. leg. history consulted.  “The legislative history of the statute leaves little, if any, doubt that this understanding is correct.”

d. but dissent: Stevens uses leg. history to show that “shall” was not meant to imply mandatoriness, indeed appeared in earlier version of statute including explicit discretion to tailor double award.  for me, displays limits of assuming that there’s a plain textual meaning.

f. Conflicting approaches: 
i. Brogan (US 1998, blackboard)

(Statute forbids “any false statement” w/in jx of a federal agency.  Petitioner gives false “no” to fed agents who ask if he took bribes. Court holds there is no exception to statute for an “exculpatory no.”
1. Textualist approach: Scalia (maj): Statute does not just apply to lies that pervert gov’tal functions.  “it cannot be our practice to restrict the unqualified language of a statute to the particular evil that Cong. was trying to remedy.”  No principle that “criminal statute do not have to be read as broadly as they are written, but are subject to case-by-case exceptions.”  Destroys purposive approach.
2. Pragmatic/purposive approach: Stevens + Breyer (dissenting): Literal text of a statute can be broader than what Cong. intended.  

3. Bizarre middle position (Ginsburg + Souter) which upholds based on plain meaning, but also says this result is absurd, contrary to leg. intent, and morally wrong (lets the gov create a crime)

ii. Marshall (LSD case) (7th 1990, p. 801)

(Is the paper medium of the LSD to be factored in for weight-based statutory sentencing calculations?  (“mixture or substance”) Produces disprop. results…)
1. Textualist: Easterbrook analyzes language to show statute must be taken to mean paper should be weighed.  Favors K approach to textualism: statute is the product of bargains and shouldn’t be second-guessed, don’t look to leg hist.

2. Purposive: Posner looks to absurd results (would punish glass of OJ w/ 1 dose more than 199,999 pure doses).  Looks to leg. history and finds silent.  Contrasts positivist and pragmatist views of legis, Posner opts for pragmatist interp based on consonance w/ other drugs’ punishments, C’l (EPC) barrier to doing otherwise

2. Statutory interpretation doctrine
a. Textual canons (just about meaning, not directed toward particular result)

i. Individual canons
1. Courts should assume the legislature is using the ordinary meaning of a word.

a. nix v. hedden (US 1893, p. 851).  Tomato is botanically a fruit but popularly a vegetable; popular meaning controls. 

2. Noscitur a sociis: ambiguous word sheds meaning on those close to it

a. Famously used in Jarecki (US 1961, p. 852).  In statute making tax provision for “exploration, discovery, or prospecting,” discovery only applies to mineral resources, not invention of patented products.

3. Eiusdem generis: Where general words follow specific words in a list or vice versa, the general words only refer to objects like the specific words.

a. Circuit City (US 2001, p. 854): Retail worker not included in provision of Fed Arbitration Act exempting “contracts of employment of seamen, railroad employees, or any other class of workers engaged in foreign or interstate commerce,” because euisdem indicates only transportation Ks were exempted.

4. Expressio unius: Expression of the one indicates exclusion of the other. 

a. too dependent on careful drafting?

ii. Debatable applicability ( skepticism (being used consistently?)
1. Ali v. Fed BOP, US 2008 (bboard).  Prison lost prisoner’s belongings.  Are corrections officials exempt from Fed Tort Claims Act under loophole covering “any officer of customs or excise or any other law enforcement officer”? 

a. yes:  Thomas uses textual and structural evidence. Finds euisdem unconvincing because phrase is disjunctive (one specific and one general category), and noscitur unconvincing because no common attribute in “officer of customs or excise.:

b. no: dissent1 (Kennedy + stevens, souter, breyer) finds eiusdem applicable even to disjunctive lists, and, for noscitur, IDs the common attribute as “functions most often assigned to revenue officers.”

c. canons are dumb: dissent2 (Breyer + Stevens): canons offer limited help. 

i. inconcluive and can often be countered by other canons.  

ii. Look to drafting history, broader context, commonsense—this statute would immunized 100,000 law enforcement officers!  

1. “It is thus not the Latin canons, ejusdem generis and noscitur a sociis, that shed light on the application of the statutory phrase but Justice SCALIA's more pertinent and easily remembered English‑language observation that Congress “does not ... hide elephants in mouseholes.” American Trucking.
b. Substantive canons
Not about Cong.’s meaning.  Decision to “push back” against text when certain protected substantive values are at stake (federalism, C’l norms).

i. Underenforced C’l norms
1. Several of the canons seem to get at problems that the Court cannot take on directly.  In Gregory, the court has already been prohibited by Garcia from protecting sacred zones of state authority—this lets it end-run that without actually making a C’l judgment!  And in Catholic Bishop (see p. 918), it can give effect to DP and free speech norms without making a C’l judgment in a political zone outside its inst’l competence.
ii. C’l avoidance.  

1. if a broad/literal interp  would raise serious doubts about the statute’s C’lity ( Take a restrictive/avoidant one if a fair one is available

a. Witkovich (US 1957, p. 907).  

(Statute requires aliens w/ 6-mo-outstanding orders of deportation to give the gov’t any info the AG wants.  Guy is prosecuted for not answering Qs about hi political and social activties).  

i. Court interprets staute to mean that only info which could serve “as a basis for confining an alien’s activities” can be elicited.  

leg intent: court notes that history indicated Cong.l unwillingness to subject statute to C’l challenge. 

2. alt rule: Standard to apply is whether the law presents a significant risk that the C will be infringed, not whether it’s actually infringed. Clear statement rule for C’lly dubious assertions.  (Not often followed; provides more leeway for avoidance than old rule licensing only avoidances that were “fairly possible,” Crowell v. Benson, and makes it hard for necessarily broad leg. to take interps the court doesn’t like.) [what’s going on here?]

a. NLRB v. Catholic Bishop of Chicago (US 1979, p. 911).  Applying NLRA to religiousy associatd (not completely religious) high schools would entail high risk of govt getting involved in religious subjects.—have to determine, eg, whether labor practices are mandated by religious needs.   Alternate interp is avail, since leg history indicates Cong. did not clearly express its affirmative intention to control religious schools.  
i. dissent argues other way on intent-- that statute was broadly written to cover everyone.  Majority is using clear statement requirement to reach interpretations that are not “fairly possible” (crowell rule).

3. Effect on plain meaning: Dissents in witkovich and catholic bishop say that plain meaning as well as leg. intent are eing totally violated in the avoidance canon, and the casebook agrees.  
4. Pros and cons
a. Pro
i. minimalism: hi stakes for system in C’l analysis—void when possible. this is a much more minimal judicial role. 

ii. accountability: if cong. decides to override and address the issue head-on, it’ll do so in a focused way and take the blame. so canon takes pressure off the executive officials and puts them on Cong.

b. Con: 

i. Accountability Allows court to make substantive decisions without taking the attendant heat that would have come with, eg, guaranteeing 1st Amdt rights of ass’ to deportable aliens.  

ii. Creates instability—lower courts may treat this as a C’l ruling.  

iii. Ambiguity in degree.  Totally unclear when a C’l issue must be serious enough to trigger avoidance, so there’s an underlying substantive judgment.  

iv. Does not actually induce Cong.l debate 
1. (Abner Mikva: “The quickest way to empty the chambers of Cong. is to say, ‘I have a C’l Q about this bill.’”) Very hard to pass a bill, so the Court is killing a law when it “avoidances” it.
iii. Federalism
1. If Cong. wants to infere with the most fundamental aspects of a state’s sovereignty, it must plainly state its intention to do so.  (Super-strong clear statement rule?)
a. Gregory v. Ashcroft (US 1991, p. 923).  Missouri can set judge retirement age, because judges are “employees on a policymaking level” for purposes of exemption in ADEA’s prohibition of mandatory retirement ages.  

Majority sees federalism problems in interference with “a decision of the most fundamental sort for a sovereign entity.” (State might want turnover, governmental ability to name new officers, etc.)
2. (Perhaps) Gregory plain statement rule applies to all fed interference, even permitted, with important state regulatory regimes.
a. BFP c. Resolution Trust (US 1994, p. 936).  

i. Outlier case.  Dramatically different from regulation of states qua states in Gregory.  Court is restricting cong. from doing sthg it definitely is allowed to do!  Cong. certainly has the power to require FMV for houses sold leading into bankruptcy, per Supremacy Clause and Art. I §8 grant of Cong.l power over banruptcy.    
ii. facts: Fed bankruptcy code says trustee can void a transfer (of wealth away from the debtor) if debtor received “less than a reasonably equivalent value” in return for the xfer.  bank foreclosed on debtor corp’s house and sold it for 60% of market value.   Scalia says market value is inapplicable to forced sale, cites havoc if all transfers of foreclosed real estate were federally reviewable, essential state interest harmed by damage to security of title, which involves the “general welfare of society.”
c. Extrinsic sources
i. Common law: For terms like “property, debt,” Cong. is assued to be using common law meaning

ii. Laws of war: In Hamdi, Court consults in deciding whether AUMF allows exec. detention.  (Concludes yes)  General understandings, codified in conventions and treaties.

d. Leg. history
i. Contemporary Cong.l concerns should be given imaginative weight in assessing how Cong. “would have wanted” the matter to be resolved (eg., read statute as contract)

1. Leo Sheep (US 1979, p. 973): By leaving out any easement provision when it granted checkerboard lands, Cong. might have been trying to accomplish a negotiating tack, esp. in light of the fact that both parties knew it had the eminent domain power in its back pocket.  So court will not imply an “easement by neessity.”  (Contractual style of interpretation.)

ii. Committee report can shed light on a statute that allows overruling of precedent.  Blanchard v. Bergeron (US 1989, p. 983): Guy owes his atty $4k under contingency arr., but the TC makes gov’’t pay $7,500 (based on time worked).  Statute says only that award should be “reasonable.” Sup Ct precedent (in effect before the statute) says award is capped at contractual amount, but majority goes to committee report, citing 3 district court cases which call the contractual amount only “a single factor.”

1. Scalia concurrence: this is nonsense put in by a young staffer, not related to Cong.l intent.

iii. Critiques of legislative history
Scalia’s fierce critiques have made court more cautious about leg. history (except Stevens & Breyer)
1. Practical critique: 

a. Committee reports are unhealthy for Cong., permitting it to forgo amendments (Sinclair)

b. Permit cherrypicking by willful judges (Sinclair)
c. Legislation can be vague as result of political compromise (but then wouldn’t you want to know more?)

d. Committee reports don’t actually reflect legislative intent.  

i. loser’s history—losers writing their wishes into the history.  (Sinclair)

ii. lone committee staffer ≠ legislature.  

1. Scalia concurrence in Blanchard: “what a heady feeling it must be for a young staffer, to know that his or her citation of obscure district court cases can transform them into the law of the land, thereafter dutifully to be observed by the Supreme Court itself!”  

2. Scalia in Hirschey (DC Cir.): converting a system of judicial construction into a system of committee-staff prescription

3. See also dialogue quoted by Scalia on p. 988

2. Formalist critique: 

a. (Later Scalia.)  Scalia says that even if committee reports represent legislative intent, that intent is not the law. Only statutory text is C’lly enacted, going thru bicameralism and presentment. (Committee reports aren’t voted on, prez can’t veto them, etc.)

b. Easterbrook: “Statutes are law, not evidence of law….an opinin poll revealing the wishes of Cong would not translate to legal rules.”  But leg. history is useful when there is ambiguity about language.  In re Sinclair (7th 1998, p. 991).  

i. (Bankruptcy Code clearly says the Sinclairs, who are farmers, cannot convert their Chapter 11 bankruptcy to Chapter 12, which was just created (and is for farmers).  Committee report says they can and lays out exactly when it would occur.)

3. But: if there’s all this uncertainty, wouldn’t you want to know more rather than less?  And there’s no evidence (see p. 997) that leg. history is more likely to let judges enact their preferences than when judges ignore leg. hist. Textual arguments are used just the same way.
iv. Statements by private actors: In the past (less so today) Court has relied for leg. history on material from exec. officials who helped with the drafting, and even from private parties like interest groups who made suggestions/did drafting (recording industry in copyright cases), or ABA committee that drafted a statute.  Would be sharply criticized by Scalia today.

1. Kosak (US 1984, p. 1014): Report by judge who helped write the Tort Claims Act indicates that exemption from suit for “the detention of any goods or merchandise by any officer of customs” covers injury to property held, as well as damage/loss caused by the detention itself.  So serviceman cannot sue for damage to his stuff while held.

v. Legislative deliberations 
1. Montana Wilderness Ass’n v. US Forest Svce (9th 1981, p. 1027). Rep. Udall’s statement that “the house believes that” this provision only applies to Alaska convinces Court

a. (Q is whether Alaska Lands Act only granted easements over gov’t land in Alaska, not elsewhere, despite language giving scope as “within the boundaries of the National Forest systm.”)
vi. Post-Enactment Leg. History:  has a bad reputation.

1. Montana Wilderness Ass’n v. US Forest Svce (9th 1981, p. 1036). 3 weeks after passage, Udall signed onto a conference statement that Alaska Lands Act easement provision applies nationwide.

vii. Presidential signing statements
1. history and practice: Old practice, goes back to Monroe (though GWB did the most over).  Prezs can also issue statements of policy during the leg. process. Most prevalent in areas of tension btwn exec and legislature (foreign policy, war).  Bsh id more than anyone, b/c of his view of presidential authority.

2. prez as C’al actor
a. He swears an oath to uphold the C—should he do his own C’l reasoning?  Most scholars think he has to make a good-faith effort to decide what C means.  Signing statements make for transparency & accountability (as opposed to just enforcing the leg w/o saying anything).  

b. What should prez do if he thinks a provision is unC’l?  Making veto his only recourse puts prez in all-or-nothing position.  He can save the law and flag the unC’lity with signing statement (eg., legislative vetos still appear in laws, and prezs say they believe they’re unC’l).  

c. (Brings up Orval Faubus-style issues of C’l interpretive authority.)

3. critique
a. sometimes perverts the bargain struck by Cong.—eg., 1986 Safe Drinking Water Act said EPA “shall” issue safe water orders, but admin said the law didn’t require any enforcement action.  (do agencies follow?)

b. most people think signing statements are OK, it’s the underlying substantive judgments that have been problematic (eg. Bush statements reflected his view of unlimited executive power)

4. consequences
a. very little traction in courts—only cited in 15 or 20 cases.  statements have o legally operative effect.

b. prezs basically never refuse to enforce, just state their objections

c. if prez has historically objected to an interp, Courts might be less likely to take it. 

viii. Legislative inaction/Cong.l acquiescence
1. Sumup: Real congressional consideration, and/or the passage of  time can induce the court to stick with a precedent, an agency interp., and even lower-court interps that it might otherwise reject.  

i. pro
1. Political issue: Can be read as Court’s delicacy abt issues it considers “live” with Congress. It’s trying not to weigh in where it thinks Cong. is aware and has considered.  But should there really be a bright-line rule against overturning statutory precedent?
ii. con

1. Given # of veto gates and necess. consensus, howmuch can we infer from Cong.’s failure to act?

2. Formal critique (Scalia): inaction doesn’t go thru biC and presentment, our job is to interpret the statute.  If we got it wrong before, we should fix it.   

3. poli process distortions: “islands” created by exceptionalism (failure to update rulingsO can cause poli market failures.  Eg. Marshall dissent in Flood: baseball players are on island alone, there’s only 600 of them, so they’ll never get Cong. to repeal this provision.  So the legislative market isn’t working properly.
2. Statutory precedent: Super-strong rule against overruling statutory precedents, because Cong. may acquiesce in them (and can choose to overturn). Whereas Cong. has v little power to change a C’l interpretation.  

Less adherence in Rehnquist court than before. Court considers stare decisis most constraining in property & K cases, b/c of reliance interest, and least so for proc. and evid. rules protecting C’l & civil rights.  
i. Reenactment: when Cong. reenacts statute, Court often assumes it is incorporating prev. judicial interpretations (and also hily visible admin decisions)
ii. Flood v. Kuhn (1972, p. 630). 1922 antitrust exemption for baseball (and baseball alone) will stand as “an aberration confined to baseball,” b/c Cong. has let the decision stand through its positive inaction, even though the decision was wrong.

1. “Since 1922 baseball, with full and continuing congressional awareness, has been allowed to develop and to expand unhindered by federal legislative action. Remedial legislation has been introduced repeatedly in Congress but none has ever been enacted.” 

3. Agency judgment: Where Cong. knows about an agency interp and has not sought to overrule it, the court will let the interp. stand
a. Bob Jones Univ. v. US (US 1983, p. 1050).  IRS construes “charity” so as to deny tax exemption to racist college, consistent with common law, “national policy against discrimination,” purpose behind tax exemption, and esp. Cong.l inaction.
b. Cong. has considered 13 bills on the subject and none have passed, and there’s been huge public debate, Cong is “acutely aware,” so SC will let the IRS decision stand.  “Nonaction by Congress is not often a useful guide, but the nonaction here is significant.”
i. (Decision spends a lot of time showing that IRS finding is consistent w/ public policy, so its common-law finding of what “charity” means today is correct. Incidentally, analogy to Moragne, as statutes exert pull on common law.) 
4. Lower-court decisions: This SC not very deferential (eg. Brogan, “exculpatory no” case), but long line of consistent lower interps, not overruled by Cong., can indicate acquiescence.  No super-strong presumption!

e. Interp. In Light of Other Statutes
i. in pari materia: Courts should take notice when other statutes use same terminology or address same issue.
1. Cartledge v. Miller (SDNY 1978, p. 1066):  Judges have interpreted exemption provisions in many statutes (protecting from creditors SS income, veteran benefits, RR pension, etc) not to protect from spouse/child support.  Court does the same with ERISA, which protects pension benefits.  
a. “The conclusion is warraned that, like the previous Cong.l exemptions, ERISA’s anti-assignment sections were included only ‘to protect a person and those dependent upon him from the claim of creditors,’ not to insulate a breadwinner from the valid support claims of spouse and offspring.”
ii. modeled or borrowed statute: Courts should take notice when one statute is modeled on, or borrows language from, another.  Changes in some language are indicative of intent to preserve the meaning of what’s unchanged (like expressio unius”
1. Lorillard v. Pons (US 1978, p. 1070): Age Discrim in Employment Act is explicitly modeled on FLSA, and Cong, clearly considered FLSA and changed the language when it wanted to alter meaning. So ADEA has FLSA’s right to jury trials in civil actions for lost wages
III. AGENCIES AND REGULATION
1. Presidential relsnhp with agencies
a. Appointment and removal.  
i. Background
0. Demise of nondelegation means more power ( agencies. But removal restrictions & ind. agencies mean less power ( president. So strong agencies w/ weak president
1. SOP worries
a. Cong.l aggrandizement.  
i. “Inferior officers” can be appointed w/o prez control, so Cong. wants people to be inferior.  They’re powerful!  And appointing them grants power! Eg. indy counsel, PCAOB. 
1. In Free Enterprise, Cong. wants PCAOB to be an inferior officer (hence SEC can appoints its members), and points to tight supervision by SEC. Plaintiffs want it to be principal (hence requiring advice & consent, ie. president’s say-so!), and claim SOP principles would otherwise be violated.

a. Court makes SOP arg back in response—says prez has other ways to influence PCAOB, eg, he pickes the commission chair and provides budgetary/leg support!
b. Efforts to strengthen exec
i. Myers scheme/unitary executive: Scalia wants everybody in exec branch fireable by prez (no indies)
ii. Scalia in Edmond (maj.): wants real prez control over inferiors, make them have bosses w/ prez. nomination (he will rule against Pildes in PCAOB)
iii. Scalia in Morrison: insufficient supervision of indy counsel, shes not “inferior.”  This will make exec aides afraid to advise!
2. Formalist definition of executive.  Detractors of indy agencies (Scalia) say that Myers was right, and prez should have power to remove anyone in exec branch.  Prez has all the exec power.  (Proponents argue that lack of Cong.l aggrandizement cures, eg. in Morrison, but formalist argument suggests not—eg. doesn’t matter that spec. counsel had a short duration, that’s not the point!)

3. Accountability. Desire to preserve ultimate chain of accountability to someone.  Hence, Edmonds preserves a chain going up to the president & cong.  Query whether this is violated by Free Enterprise Fund, where prez can’t remove the PCAOB members even for cause (RP argued otherwise)
ii. indy agencies, pro/con
0. removal: By definition, head of an indy agency cannot be removed at will by the president.
1. independence—eg. head of fed reserve is indept (advice & consent, 14 yr term) so no political temptation to manipulate central banking system.

2. but accountability?—harder to tell who’s responsible, and we can’t always get change at ballot box.

3. democracy vs. expertise—populist worries abt unelected experts are unique to america.  very different in europe, where admin systems are insulated & staffed by experts. whereas here no prof training for burocrats, hi turnover rate.

4. law v. politics—should application of statute change when new prez is electe?

5. current events—Obama wants legis empowering Treas Sec to seize non-bank financial companies w/ approval of supermajority of fed board.  Fills in gaps of New Deal bank seizure laws, but empowers a cabinet official rather than an indy agency to do it.  Will Cong. say OK?

iii. Appointment.  
0. Constitutional setup—Art. II, §2, cl. 2
a. inferior officers: Cong. can vest appointment in any of: courts, prez, and “Heads of Departments.” Prez doesn’t necess. get a say! (hence indy counsel in Morrison is “inferior.”

i. Buckley (SM): If you can’t issue legally binding opinions & rules, then you’re not an officer at all, but just an employee

b. principal officers: nom., advice & consent procedure for Ambasadors, SC judges, couple others. Cong. can choose to require advice & consent for any other officers whose appts “shall be established by law”

i. eg, Cong. created US Attys and district judges, & uses advice + consent for them

1. Who is “inferior,” so Cong. can vest their appointment independently of prez?

a. supervision test:  (aimed at accountability)

i. work must be directed at some level by others who were appointed by nomin.+ advice & consent procedure (not just that you have smn higher-ranking above).  

1. ≠ managine the ongoing conduct (Free Enterprise)
ii. (stated differently: inferior officers “have no powr to render a final decision on behalf of the United States unless permitted to do so by other Executive officers.”)
1. Would make indy counsel law impossible?  (Scalia, echoiing Morrison dissent).  Unclear whether overrules or supplements Morrison.  

iii. removal restriction is relevant to making someone principal, but not decisive (coast guard judges in Edmond, indy counsel in Morrison, PCAOB commishes in Free Enterprise all removable for cause only)

iv. Edmond (1997 SM)  (Scalia writing for Court)

1. facts: Coast Guard Court of Crim. Apps members are “inferior officers,” so Transport Secy has power to appoint them.

b. analogy test.  Less discretion than Edmond or Morrison ( OK.

i. in Edmond weren’t subject to de novo review, and indy counsel had broad discretion.  So PCAOB members in Free enterprise are OK

ii. Free Enterprise Fund (DC Cir. 1008, SM): SEC commishes (prez appointees), review the decisions and control the powers of Public Company Acc’ting Oversight Board, and can remove its members for cause. Oversight makes board members inferior per Edmonds, hence outside prez control.   
c. old formal rule - Morrison (US 1988, BSSV p 171) 

i. even slight subordinacy is enough—formal test. 
ii. also consider limited term  of office, duties, jurisdiction 

1. (AG can remove indy counsel, but only for good cause).  

2. but query whether test works, since cabinet officers work for the prez.   [the fight in morrison is abt whether the AG really has any control, and dissent says he doesn’t.  prez control is the issue!!!  inferior officers are really powerful b/c they can be appted w/o prez control, so you want to ensure that the prez actually has some line on these people!  that’s why you want to make sure in edmond that there was real presidential control over “inferior officers,” and that’s what’s at stake in free enterprise!!!!]
2. Who can be vested w/ appt power for inferiors?
a. SOP principles apply.  

i. Courts maybe can’t appoint people w/ no relation to judicial function (Morrison). 

ii. Cong. cannot appoint inferiors, except officials with Cong.l-committee-like responsibilities (investigatory staff, etc.)

1. Buckley (US 1976, SM p. 188).  Cong. must follow Appointment Clause procedure to appt FEC commissioners, rather than appointing them itself, since they have rulemaking & enforcement capabilities.  
b. “Department” (as in C. Art. II, “heads of department”) is 

i. (maybe) narrowly defined as “a part or division of the exec gov’t,” like State or Treasury, given “department” name by Cong.  Apparently goal: not to “excessively diffuse” appointment power.  Freytag (SM p. 174, 1991) 

1. facts: Chief judge of Art. I tax court is not head of dept for vesting purposes (though he’s a court of law, so can be vested anyway).  

2. Scalia disagrees.  Given that shitty Humphrey’s makes indy agencies C’l, we must follow its logic and let indies appt inferior offiers.
3. unclear whether rule about “Department” terminology is in effect. Even the postmaster isn’t a department! Concurring justices worry, footnote refuses to address, Cir. courts sidestep

4. focuses power by sharply restricting who can make appoinment, while edmonds broadens the class of people (“inferior officers” who can be so appointed.  Why is this a good thing? Seems to concentrate power in hands of prez, agglomerating power in his hands. (Court doesn’t know whether it’s worried abt diffusing or concentrating appt power.)  

ii. Indy agencies: Sounds like Cong. can’t vest indy agency with power to appoint inferior officers, but court explicitly reserves judgment.  

1. Appeals courts have resisted this implication.  Free Enterprise Fund, SEC is “cabinet-like” b/c exercises exec authority over major policy are, & principal officers get advice & consent appts.  

c. “Head of Department” can be a body (SEC in Free Enterprise, 2 supervising bodies in Edmond.)
d. Court of law: Incl. legislative courts (Freytag, tax court can be invested)

iv. Removal. When can Cong. impose restrictions on prez’l removal??

0. Do removal restrictions impede the prez’s ability to exercise exec power and perform his C’l duty to “take care.”  (Old test is overthrown.)  Morrison (US 1988, BSSV p 171) 

a. Yes if the actor is “central to the functioning of the executive branch” (indy counself is not)

b. Yes if the actor is in the tiny unrestrictable core (SecDef, SecState)

c. but “Good cause”/misconduct removal provision can act as safety valve, legitimating restriction.   

d. Legislative/judicial aggrandizement can argue for SOP violation.

e. Scalia objection (dissent): Exec is unitary (not divided & weakened like Cong.), and Court can’t be judge of how much of his power to take away. (Note this is a purely exec officer.)

1. Old distinction: quasileg or quasijudic. officials, but not purely exec.

a. Myers v. US (US 1926, BSSV p. 76). Prez has inherent power to remove anyone exercising executive power, whatever Congress says (overruled).  Maybe he can’t influence quasi-judicial processes, but he can fire even those people afterwards for using their power badly.    
i. facts: Statute creates advice & consent + fixed terms for postmasters, prez removes postmaster w/ Senate consent.

ii. Scalia likes, thinks Humphreys was wrong and exec gets all exec power (see Morrison dissent.)  
b. Humphrey’s executor (US 1935, BSSV p. 77): Prez can always fire exec officers w/ purely exec functions.  (Incl. SecState, Treasury, Defens.)  But Cong. can restrict fireability of others, esp. when they

i. are part of body Cong.lly created to be independent

ii. do quasi-leg. or quasi-judicial functions 

iii. (facts: FDR wants to remove Hoover’s milquetoast FTC commissioner, but it’s an indy agency.  Court says it’s created by Cong to carry out legislative policies, not subject to exec control (in short, the exec. is not unitary!))

c. When statute is silent about fireability, look to function of agency.  Adjudicative bodies are insulated a fortiori from prez’l firing, since individual cases are insulated from interference

i.  Weiner v. US (US 1958, BSSV p. 79).  Prez wants to fire member of War Claims Commission.

b. Executive orders
i. history
0. Prezs historically loath to interfere in rulemaking, even w/in the cabinet

1. Reagan does it openly, staffs agencies with ideologues, and sets up review mechanism via OIRA (office at OMB). Establishes CBA.  

a. ignited SOP worries, since gives the prez control over Cong.lly assigned rulemaking powers!  plus, v. secret!

2. Rather than rolling back, Clinton facing hostile Cong., asserts ownership over rules, and consolidates control over agencies than previous regs 

a. but no order has made indy agencies submit actual proposals to WH for review.  would provoke firestorm and not known whether it’s possible.  Clinton only made requests to them as “simple petitioner of the admin state” (Kagan)
ii. enforcement process
0. OMB vs. agency conflict ( orders imply prez gets deciding vote.  (permissible?  definitely de facto. unclear whether according to letter.)
iii. cost-benefit analysis (incl. Revesz thoughts)

0. history
a. required by Reagan in exec order at v. beginning of administration. He had run as deregulator.
1. indy agencies: prez has never asserted report requirement against indy agencies, though technically permitted by order!

2. more palatable versions
a. comparative risk assessment: develop common metric for comparing risk across different areas, eg. lives saved.  helps decide among regs.

b. cost-effective regulation: for a given reduction in benzene levels, eg. 8ppm, coose technique that does it in the cheapest way.

3. revesz: conservatives have misused 

a. undercounting benefits of regs and overcounting costs, and by making bad assumptions. hence current use of CBA leads to underregulations. liberals should get back in the game. (pragmatic/cynical argument). no better system.
i. eg, pollution that is cheap to clean up, but creates expensive health problems, is economically inefficient
b. EPA vs. OIRA: built up strong regulatiry capacity. decided statistical life = ~$6 mil (risk premiums on jobs), versus $1M at OIRA.

i. but note this reflects lowest amt people willing to pay for life, since based on wages

4. advantages
a. requisite for many topics, incl. no threshold-pollutants (when to stop regulating?) and regs aimed at increasing econ efficiency.

b. strong inst’l support

c. accountability: 

i. decisionmakers have to make transparent decisions (rather than backroom deals). otherwise they’ll just be captured by special interests.

ii. vast discretion of agencies is cabined.

2. What power can Cong. delegate to the exec/ agencies/?
a. Judicial power
i. motives
0. societal changes

a. industrialization, more workplace injuries.  

b. “new property” generates much more litig. vs. govt!

1. courts too expensive & slow.  not meant for mass bureaucratic justice
a. people’s rights can really be injured by slow and expensive process

2. agency expertise in dealing w legislative evidence

3. Cong, changed substantive rules about recovery (CL too hostile).  didn’t trust courts to enforce new rules

ii. problems
1. efficiency vs. SOP: In Schor, would be crazy to keep counterclaim out of agency hearing.  But SOP dangers in sending away! ( vague test
iii. test (useless)--Schor (US 1986 SM).  

facts: CFTC, analogue to SEC, is asked to hear contractual counterclaim by brokerage whose client/debtor sued it, alleging violation of fed statute.
1. general factors for whether private rights can be heard in non-art. III court
a. extent to which the forum exercises range of jx/powers normally vested in Art. III courts

b. extent to which the essential attributs of judicial power are reserved to Art. III courts

c. origin & importance of right
d. concerns that drove cong. to depart from art. III court

i. newly created rights more likely to be delegable
ii. “private” rights are at core of Art. III jx
e. efficiency!!!!!
2. particular factors in Schor
a. de novo review of law in Art. III court

b. deals only with particularized area of law

c. limited to same T&O!!!
3. in general: does Cong.l authorization threatens the balance of power? (Cong. cannot transfer jx to “emasculate” the courts).

a. NB: Chevron moves balance of power to agencies!

iv. old framework---Crowell v Benson (US 1932 SM)—NB Schor rejects private/public rights distinction! and this is pre-APA & Chevron!

1. questions of law go before Art. III courts

2. “private right” (litigation btwn parties) ( Determs of fact must be handled by Art. III courts.  

3. “public rights” (gov (( citizen), not required to go before Art. III courts. can be handled by exec, Cong. itself, leg. courts

a. OK b/c doesn’t cut into pre-existent right

4. right of appeal to fed courts, w/ de novo review of law.

a. (deference is now much greater per Chevroni)
b. Nondelegation (delegation of legislative power)
ii. Modern cases—enforced as “shadow,” not directly—eg. “reasonably necessary and appropriate” lingo in Benzene let court read the statute to require that the regulated toxin pose a “significant health risk.”

1. Scope of power conferred can determine OK degree of discretion …

a. (Scalia in American Trucking—pts out Cong. need not tell EPA how to define “grain elevators,” but must set guidance on air poll’n standards affecting entire economy.)

2. …As can costs and benefits
a. Benzene case: OSHA would be able to impose huge cost at little marginal benefit!

3. …but Cong. doesn’t have to set out criteria, no matter how sweeping the scheme
a. terms like “imminent,” “necessary,” “hazardous,” “requisite” (meaning “sufficient, but not more than necessary” are enough—American Trucking again. 

b. even “fairness” and “gross inequities” is enough (Amalgamated Meat Cutters) 

4. …because intelligible principle is very often there—Court has only found it lacking twice in extraordinary circumstances.  

a. “We have ‘almost never felt qualified to second-guess Congress.’” (American Trucking)—indeed doctrine is functionally dead
5. How arrive at determination of no delegation?
a. Don’t take stretched or fanciful reading of statute to see whether it conveys an intelligible principle delegation—can be guided by background, leg history, context  (Amalgamated Meat Cutters)
i. “gross inequity” is guidance enough on prez’s authority to adjust the price freeze past the Cong.l grant.  These fairness and equity standards are inherent in stabilization programs!   and that’s a real stanard!

ii. Time limit helps (Amalgamated Meat Cutters, Morrison)
6. Agencies cannot and need not “cure” overbroad statutory delegations by adopting narrowing regs.  The statute either is or isn’t unC’l, and if it’s OK, the agency can regulate to the statute’s outer boundaries.  (Whitman v. American Trucking)—statute is OK

7. Cost-benefit analysis is not required by hard reading

a. in Benzene, Court takes no position on CBA (which Cir. court found required) while reading statute to require “significant” risks.

8. Power to prez is better than power to agency (accountability)

a. (Pildes reading of what saved Amalgamated Meat)

9. Did legislators seek to shirk hard choices ( maybe ≠ OK

a. Rehnquist concur in Benzene.  Patrols statute for concrete guidance, worries about accountability. Finds it contains no “intelligible principle,” and that each leg. interpreted differently the added words “to the extent feasible” —some thought it was a real requirement, some thought it wasn’t.  Finds Cong. avoided hard choice btwn balancing costs vs. statistical lives, versus elevating human life whatever the cost.. 

i. Court must “reshoulder the burden of ensurng that Congress itself make the critical policy decisions.”

10. values served by nondelegation—check if violated!
a. accountability/democracy: The visible and responsive branch makes the decisions

i. Rehnquist concur, Benzene
b. rule of law—people know what the rules  are
c. guide the exercise of delegated authority
i. Rehnquist concur, plus it’s obvious

d. meaningful judicial review  only possible when “intelligible principle” is followed (Rehnquist concur, Benzene)

e. democracy: maybe impt safeguard of freedom that reps from all over have to agree on a law?

f. but: `

i. efficiency/emergency: huge benfit of having agency do things

ii. expertise: Cong. is ignorant and maybe better to defer to experts

iii. vague delegation might stave off interest-group pressure on Cong.l decision, 

1. cf. Brown and Williamson—Clinton saw an opp’y and took it!
11. Dissenting voices (American Trucking)
a. Thomas concur: “intelligible principle” doctrine doesn’t do enough to prevent cession of leg. power
b. Stevens concur: Present case is frankly a  legislative grant, and that’s OK, as long as the delegation provides a “sufficiently intelligible principle,” it’s not unC’l.

i. Facts: statute tells EPA to adopt ozone regs that are “requisite to protect public health.”

12. Procession of cases
a. Amalgamated Meat Cutters (1971, DC Cir. p. 45)
i. Prez gets authority to “issue such orders and regulations as he may deem appropriate to stabilize prices, wages…[at levels above tkdate level]…Such orders…may provide for the making od such adjustments as may be necessary to prevent gross inequities.”
ii. it’s not a blank check because 
1. test standards in context of purpose, background, context.  in this case, cong. intendd broad freeze of prices and wages for limited time
iii. “fairness and equity” standard provides enough guidance for prez
b. Benzene Case—nondelegation violated!  (1980, BSSV p. 53).   
i. act provisions

1. agency should set standards “reasonably necessary or appropriate” for safe health/employment

2. toxin regulations should “assure, to the extent feasible, on the basis of the best available evidence, that no employee will suffer material impairment of health even if such employee has regulat exposure to the hazard dealt with by such standard for the period of his working life.”

ii. facts

1. everyone’s exposed to small quantities of benzene

2. no dose-response relations for low exposures

3. because of loopholes, this covers a small number of employees

4. NiOsh proposes 1ppm

iii. law

1. govt’s theory would let OSHA impose huge costs at little benefit, since no-threshold carcinogens can be endlessly regulated.  Would definitely be delegation problem.

2. read statute if possible to avoid this result.  take “reasonably necessary” provision to mean that other section only governs significant risks.
c. Whitman v. American Trucking (US 2001, BSSV p. 65).  (Facts—legis tells EPA to set “ambient air quality standards the attainment and maintenance of which in the judgment of the Administrator, based on [criteria documents], and allowing an adequate margin of safety, are requisite to protect the public health.  OK because “requisite” is enough guidance!!)
iii. New Deal cases—emphasize standards to which exec must be held.  activist FDR wants to fix the econ, let trade assns create govt-approved codes limiting competition (no downward price spiral, max hours, min wages).  Equivalent to striking down stimulus bill.

1. Panama Refining (BSSV 41, 1935) Insufficient discretion in law that allows, but does not require, prez to shut down I’state oil shipments aimed at circumventing NIRA.

2. Schechter Poultry (BSSV 42, 1935). .Prez cannot solicit codes from trade assn’s (NIRA) without Cong.l prescription of conduct, standards.  (Statute: prevent “unfair competition,” no monopolies.) Trade assn crypto-legislation scheme struck down.

a. last nondelegation case to strike down a law!  Roosevelt runs against the court (“keeping us in the horse and buggy age”) and they back down

b. limited construction is that this case was about delegation to private parties (this is how it’s distinguished today).  modern doctrine permissive even abt delegation to pvte parties, tho

iv. early cases—Court tolerated broad grant of authority
1. retaliatory tariffs

a. Brig aurora, (BSSV p. 39, 1813): Cong. can give prez power to levy retaliatory duties against countries that he think violates neutrality of US commerce.  executive competence
b. Field v. Clark (BSSV 39, 1892): Prez can rause tariff rates to respond to unreasonable tariffs from other countries
c. J.W. Hampton, Jr. 1928.  President can revise specified tariffs whenever necessary to better cmpete w/ another country.  

i. “if cong. shall lawy down an intelligible principle to which the [whoever] is directed to conform, such legislative action is not a forbidden delegation of legislative power.”
2. Reg. pursuant to statute

a. US v. Grimaud (BSSV 39, 1911): SecAg can “fill up the details” by making criminal rules for forest & fed land protection.  Doesn’t constitute legislation
v. values served by nondelegation
1. accountability: Cong. can’t fob off the details on agencies)

a. this one is not served in american trucking lower court scheme

2. prevent arbitrary exercise of delegated authority (american trucking)

3. meaningful judicial review  only possible when “intelligible principle” is followed (american trucking)

4. democracy: maybe impt safeguard of freedom that reps from all over have to agree on a law?

5. but: 

a. vague delegation might stave off interest-group pressure on Cong.l decision, 

i. cf. Brown and Williamson—Clinton saw an opp’y and took it!
b. Cong. is ignorant and maybe better to defer to experts

vi. underenforced C’l norm?
1. Hard for courts to develop abstract rules abt levels of specificity—so big risk of looking arbitary and meaningless.  Courts back off  for fear of seeming arbitrary/partisan.  

2. Courts can’t necess. enforce (see above) but prez and cong. should think about.  C’l values aren’t exhausted by what courts can enforce.
vii. Basis: allocation of leg. powers to Cong. is final. they cannot be delegated.  but unclear whether Cong. can do something to violate this.  

1. agencies, incl all cabinet-level positions, are created by statute (can cong. abolish the state dept?)

3. Ways for Cong. to Retain Control
a. design of agency in statute that creates it.  EEOC has complex procedures, no rulemaking auth. (compromise with conservatives).  Cong. made SEC pro-industry by granting small-turf, and fight with other agencies for control (compare to EPA, EEOC). Can also hamper w/ lots of notice & comment (FTC) and reporting requirements, or require tons of expensive CBA

b. Request information during oversight.  But inferred SOP limits exist, eg. Cong. doesn’t interfere w/ agency adjudication of cases—can’t make prosecutor charge something.And exec has some privilege, as do courts—Cong. can’t make lower Art. III cours turn over judge memos, even tho it created them!
c. Budget/appropriations: Cong. can fail fund, or cut back funding.  Like a backdoor leg. veto!  But note that oversight committee ≠ appropriations committee.

d. IG investigation

e. Leg. hearings/reports.  But these are supposed to be for building factual record for information gathering, not exposing for sake of exposure.  Eg. Watkins, 1957, SCOTUS overturns contempt conviction b/c HUAC goes beyond house-authorized area of investigation.

f. Appt./confirmatin process.
4. How should agencies behave?
a. Which property/liberty harms Constitutionally merit a hearing?
ii. Adjudicative style decisions
1. if individual adjudication threatens a few people( right to hearing.
a. Londoner v. Denver (US 1908, BSSV p. 480).  Denver city council assesses people on certain block for cost of paving.
iii. Legislative-style decisions
1. if many people affected, all equally ( no need for hearing.  
a. Their interests are protected by the ballot!
b. Bi-Metallic (US 1915, BSSV p. 481)  Huge across-the-board increase in Denver prop. taxes does not require hearing b/c doesn’t turn on adjudicative facts.  (Practicality rationale—govt would grind to a halt if I could challenge stimulus bill in Cong.)
b. Procedural DP in agency adjudications—

ii. Which interests count as property?

1. Sources:
a. underlying state law (Goldberg, Mathews)

b. “mutually explicit understandings,” akin to common law (Sindermann, “common law” of job renewal)
2. Legitimate expections: Must be some standard by which to prove that the person deserves the right, thus can try to prove “legitimate claim of entitlement” (Roth).  Interests are defined by underlying state law at issue.
a. 1-yr employment contract with no promise of renewal does not create a litigable claim of entitlement for asst college professor.  Roth (1972, BSSV p. 626) (but ( can still go to court on substantive C’l grounds, eg 1st Amdt)
b. but, where there was no written tenure prevision, but “informal” tenure system and vague state guidelines, enough basis exists to press a claim.  Perry v. Sindermann (1972, BSSV p. 630)
3. Liberty interests could be implicated in a case of stigma/damage to community standing (Roth).
iii. How much process is due?
1. Goldberg (US 1970, BSSV p. 620):  Govt Deprivations that threaten to work “grievous loss” (here, welfare)  can require pretermination procedure.  Case also recites C’l requirements for the minimum procedureal requirements in a pre-termination welfare hearing (they stress these are tailored for welfare, where people may not be eloquent/literate)

a. timely/adequate notice

b. right to counsel (to hire, not to get provided)

c. confront and cross-examine adverse witnesses

d. present arguments & evidence orally

e. decisionmake must state reasons/evidence for decision

f. decisionmaker can’t have been part of the decision being reviewed.

2. Mathews test: In deciding how much process to give, incl. pretermination hearing, consider:

a. private interest affected by the official action

b. risk of erroneous deprivation of such interest thru procedures used, and probable value of add’l/substitute procedural safeguards

c. gov’ts interest, including function involved and fiscal/admin burdens of the proposed new/sub procedural requisites

d. (Matthews, 1976, BSSV p. 649, soc sec. disability benefits:

i. private interest: guy’s hardship is less than welfare recipient because he can always go on welfare

ii. error risk is lower b/c req’d medical assessment is sharply focused and easily documented

iii. right to confront witnesses not guaranteed in Mathews process; the hearing I “nonadversary,” and SSA is not represented by counsel!

3. Theory
a. signal shifting attitude toward govt benefits, increasingly regarded as “New Property,” whereas gov’tally created rights were previously regarded as “favors.”
b. finite pot of $--harm to applicants who can’t get on the rolls if others linger wrongly
c. property vs. liberty—Roth says liberty interests are not created, but derive from the C.
d. Narrowing justifications for process
i. Goldberg (dignitary harms, face-to-face confrontation) -> Matthews (sole function is greater accuracy)
ii. implies greater sensitivity to costs and burdens of process
e. arguments against PDP decisions
i. lock in C’l floor—states can’t experiment

ii. rare to set process requirements for statutorily created system

iii. expensive!  

c. How should agencies find facts? (APA procedure)
ii. Progressive or conservatizing?
1. progressive: tries to ensure agencies act fairly and encourage particip.  keeps them accountable w/ review procedures

2. conservatizing: Cuts against reasons agencies were created: to be faster and more expert than Cong. or courts.  Slows them down and lets affected parties introduce delay.

iii. What kind of procedure is involved?
1. Is it adjudication or rulemaking?
a. Adjudication

i. everything except rule issuance

ii. residually defined and v. broad: spend money on project, lease property, authorize bank, make Cs

b. Rulemaking

i. issuance of a rule/reg (v. narrow) = agency “statement of…future effect” (§551.4)

2. Adjudication: is it formal?

a. yes if the magic words are used.

b. yes if fines or sanctions may be imposed
3. Rulemaking: is it formal ?
a. almost always informal—formal rulemaking severely restricted
b. Magic words: Statute must say “On the record after oppportunity for an agency hearing.” 

i. “After hearing” ≠ magic words.  US v. Florida East Coast Ry Co. (US 1973 p. 1174)

c. Motive: formal rulemaking proven slow, and cuts against point of having agencies.  Magic words are v rare. And C doesn’t compel hearings in legislative situations (Bimetallic)

iv. Required procedure
1. informal rulemaking: §553 (“notice & comment”)

a. notice in Fed Reg (but agency can determine that it is impracticable/unneessary)

b. opp’y for interested person to submit written data, etc (hearing optional)

c. right to petition for issuance/amendment/appeal

d. Arb&Cap review per State Farm.
2. informal adjudication ( 

a. no language in APA.  But “arbitrary and capricious” review per Overton means admin must develop a record

3. formal rulemaking/adjudication §554, 556, 557 = trial-type procedure
a. formal adjudication is used whenever individual sanctions/liability might be imposed (BSSV p. 489)

b. hearing w/ testimony & cross-exam

c. Decision by ALJ appealable to agency

d. statement of findings & conclusions

e. no ex parte comm.s

f. internal firewall w/in agency (adjudication)
5. Review of agencies
a. APA
i. questions of law: de novo review per §706

1. (Chevron determines how much deference to give agency interp)
ii. Blurry line, in factfinding review, between (reviewable) fact and (deference-deserving) policy/law
1. Agencies are given deference when applying expertise/policy to their factfinding.  But when they claim to be doing simple factfinding (Allentown) they do not get such deference.  Breyer 
a. Scalia and Breyer disagree in Allentown about whether agency is making policy.  

b. Rehnquist in State Farm defends agency’s right to make its own judgments about VW rabbit study—ie, this is a policy matter
iii. actions, findings, and conclusions: informal procedure: Court need not agree with agency, but checks that it considered everything
1. method

a. Court should not supply reasons for the agency (State farm)

b. agency has BOP for challengest to its decisions, at least for informal rulemaking (Pildes on State Farm)
2. questions to ask

a. is the statute specific enough that there is law to apply? ( judicial review is permitted. (always yes.)

b. is the decision “arbitrary and capricious/abuse of discretion/otherwise not in accord. with law?” (§706(2)(a))

i. in general: was the decision based on a consideration of the relevant factors?  was there a clear error of judgment? Overton Park (US 1971, BSSV p. 357)

ii. specifically: would be arb & cap. if agency… (State Farm)

1. relied on factors which Cong. didn’t intent it to consider, 

2. failed entirely to consider impt aspect of prob, 

3. offered explanation for its decision that runs counter to evidence before it, or 

4. is “so implausible that it could not be ascribed to a difference in view or the product of agency expertise.” 

iii. Did the agency consider everything on the table (State Farm, US 1983, p. 1176)

1. options ruled in, then abandoned and not reconsidered (at least if statute specifies APA review for revocation).  NHTSA faulted for failure to consider mandatory airbags, rather than rescind seatbelt reg. in face of industry sabotage 
2. stuff people bring up during comment period?

3. how to answer

a. review all factors administrator considered (discovery or send back for development of record) ( in practice, means admins provide formal explanations up front
i. Overton Park (US 1971, BSSV p. 357):  Court still must apply Arb&Cap standard, even tho APA mandates no procedure for agency.

1. (SecTrans decides to route hiway thru park, no findings, court won’t accept post-hoc affidavits.)

4. but: Court shouldn’t substitute its judgment for that of agency where agency has exercised judgment/expertise“ to arrive at adequate” explanation—pildes very alert to these policy-fact issues
a. RP and Rehnquist disapprove of White telling NHTSA to reconsider VW rabbit studies 

b. Breyer disapproves of Scalia in Allentown (see)
iv. actions, findings, and conclusions: formal adjudication, §706(e)-“unsupported by substantial evidence.”  Aggressive review with greater ability to question agency’s factual basis.  “Substantial evidence” ( tight rein
1. Tough, non-deferential review
a. Look at record as a whole, not just agency finding.  Court should take ALJ’s decision into account when reviewing agency findings.  “Substantial evidence” allows tougher review than “clear error,” the Art. III standard.
i. Universal Camera (US 1950, BSSV p. 192).  Where NLRB overruled ALJ on credibility of witness, ruling for employee, circuit court gets to consider evidence of ALJ, as an “impartial, experience examiner who has observed the witnesses.”
ii. Pildes tax case—Tax Court (Art. I court, not under APA) overturned trial judge’s opinion w/o disclosing it, denying it to Cir. for review.  Pildes gets SCOTUS to rule that Universal Camera principle applies.
b. substantial review of factfinding for covert policy?

i. Scalia overturns NLRB in Allentown,  despite agreement of agency w/ factfinder, because finds agency was being dishonest in determ of fact., not applying its announced standard of “good faith reasonable doubt” about union support—when “engaged in simple factfinding,” they’re not entitled to “prescribe what inferences from the evidence it will accept and reject”
ii. however, agency can announce a policy decision about what evidence to credit, furthering policy goals—but it must explicitly do this
1. Allentown (US 1998, BSSV p. 204)
a. Majority: NLRB was covertly making policy! NLRB & ALJ improperly found that employer lacked “good faith reasonable doubt” about union support sufficient to order a secret ballot.
b. Dissent  (Breyer): this is expertise applied to factfinding!!  Agency knows that job-seekers and new employees will say anything to curry favor w/ new employers!  
i. “The Board, drawing upon both reason and expertise, has said it will ‘view with suspicion and caution’”
b. presidential turnover and changes in agency policy
i. happens a lot
1. Chevron—new EPA under Reagan has deregulatory agenda so implemented “bubble policy”

2. State Farm—Reagan had campaigned against passive restraints, admin nixed the pgm after Reagan won

3. NLRB in Universal Camera, seen as pro-labor, Court suspicious of politics—tight review for this reason!

4. Allentown, should we credit agency’s notions abt when to trust employees’ support of employers?

5. Riegel, FDA flips position on preemption after Bush 43 comes in. (???)
ii. legit? or Arb&Cap per State Farm factors?
1. Rehnquist: “Perfectly reasonable basis for an executive agency’s reappraisal of the costs and benefits of its programs and regulations.” (Conc-Diss in State Farm)

2. most judges think no: never invoked by agency as explanation, courts would see it as threat to judicial review

3. (why not OK, since Cong. got to pass a law against ignition interlocks?)

4. speaks to our anxities about expertise vs. democracy in admin agencies. Can Obama stick new people into the EPA?  Could Reagan impose heavy new reqs through exec orders?

c. Chevron
i. Chevron steps

0. (Mead): Is it the kind of agency statement that gets chevron deference?  Yes if more delib. & formal. No if phone call, agency manual, amicus brief, informal adjudic, agency interp of own regs.

a. yes( go to Chevron
b. no( statement gets only persuasive deference (analyze the law de novo)

i. informal adjudication maybe gets only Skidmore, depending on how much procedure
ii. agency interp of own regs maybe gets only Skidmore!

1. Is Cong.l intent clear/ Has Cong. directly addressed the question at issue?  ( Intent controls

a. use textual canons, not substantive

b. Leg. hist—courts divided.  (not strictly textual!)  7th Cir. switched it from step 1 ( 2.

i. Sweet Home, Court consider leg. hist in deciding Cong. meant “take” in Endangered Species Act to incl habitat modification
2. Cong. unclear/Cong. was silent/Cong. intentionally left a gap for the agency to fill ( agency’s action submitted to mere rational basis review

a. Chevron: “the Administrator’s interpretation represents a reasonable accommodation of manifestly competing interests and is entitled to deference…considered the matter in a detailed and reasonable fashion, and the decision involves reconciling conflicting polivies.”
ii. Two different moves they make in Chevron 1
1. Query whether unclear: This is move you’re supposed to make. 

a. Sweet Home: “We need not decide whether the statutory definition of ‘take’ compels the secy’s interpretation of harm, because our conclusions that Cong. did not unambiguously manifest its intent to adopt respodents’ view and that the Secy’s interp is reasonable is sufficient to decide this case.”

2. Straight-up interp justifying the agency position: Sweet Home largely concerned with dictionary reading, leg. history, leg. context (absolute enviro protective intent)( agency’s reading OK.
ii. Nontextual factors arguing against finding the statute ambiguous in Chevron 1
1. Judicial philosophy
a. Scalia loves plain meaning ( stops @ Chevron 1

i. MCI v . AT&T (US 1994, p. 1204). Organic statute’s auth. to “modify” directives cannot include completely disregarding them

1. (yet Cong. subsequently passes law vindicating the dissent!)
ii. Sweet Home dissent (US 1995, p. 868): “take” in Endang’d Species Act cannot possibly include modifying habitat

b. but maj. in Sweet Home looks at leg. hist & purpose, dissent in MCI sees absurd result in regulating tariffs for nonmonopoly markets
2. Delegation patrol in Chevron 1—invisible line btwn permissible latitude and policymaking!!!  Can affect purportedly textualist Chevron 1 determinations!
a. (Implicit) Consider degree of delegation in doing chevron 1.

i. (Turned on text, but implicit deleg. concern): Authority to “modify” stat. provisions ≠ authority to nullify provision where FCC is supposed to regulate tariff rates under statute written during monopoly.  MCI v . AT&T (US 1994, p. 1204).  Updating the statute isn’t the same as canceling it!
3. Congressional reliance, acquiescene, elephant-mousehole: Query Cong.l reliance, subsequent leg. history to figure out “intent” in chevron 1.  Brown & Williamson (US 2000, p. 820).  

(FDA can’t switch to banning tobacco under its authority to regulate “drug or device.”)
a. History of Cong.l regulation presuming agency inaction means agency can’t suddenly switch

b. If Cong. later considered & rejected granting agency jx, there’s no jx!

c. Court: consider “the manner in which Cong, is likely to delegate a matter of such political magnitude to an administrative agency.” 

iv. Neo-Skidmore-ism in Chevron 1

1. Less expertise ( court more aggressive on step 1
a. “Tobacco a drug?” = nonexpert Q ( court defers less, functionally skidmore!

b. Sweet Home: “degree of regulatory expertise necessary to [statute’s] enforcement” argues for passing Chevron 1

c. Necess. b/c Cong. never explicitly delegages/doesn’t, so Court must decide how relevant is agency’s expertise.

i. Stevens conf. notes in Chevron: “When I am so confused, I go with the agency.”

2. Vexed poli. question ( court more aggressive on step 1. 

a. see Brown & Williamson (arguably)

v. justifications for Chevron deference

1. accountability—agencies are more accuntable gap-fillers than courts

2. unity of interp—there’s only 1 agency but tktk circuits (and too little SC manpower to unify)

3. makes room for dynamic interpretation by agency

4. expertise of agency
5. cong. compromise: sometimes Cong. chooses not to deal w/ an issue, and wants the agency to step in
6. Preemption
c. Procession of cases
iii. Geier

1. car suit, CL judgment says to put in airbags, DOT reg only requires mix
2. no express preemption clause (there’s a clause but comes with saving for tort suits)
3. CONFLICT PREEMPTION, b/c agency intended a mix.
iv. Riegel.  
1. Express preemption clause bars “requirements different from,” 
2. FDA approved balloon catheter but it bursts.
3. tort L is a requirement, absurd to imagine excluded.  CL CLAIMS PEEMPTED
a. (though dissent and even concur agree not the Cong.l purpose to deny a remedy).   
4. parallel requirements allowable (but this wasn’t so argued)
5. Agency gets no defernce, thoguh court takes same position as them
v. Wyeth. 
1. Drug hurts patint’s arm, jury’s verdict based on inadequate warning.  Yet FDA has approved the warning.  NO PREEMPTION
2. No impossibility b/c they could have fast-tracked the label change through FDA
3. no frustration bc Cong. expected state remedy
4. agency determ that floor&ceiling intended gets negative Chevron zero status because poorly reached & contradicted by prior statements.
vi. Bates (2005)
1. Herbicide ruins crops, FIFRA has preemption clause reqiring no requirements for labeling “diffferent from” those in FIFRA.
2. common law duties CAN be “requirements,” but must sift through clause by clause
d. Field preemption
iii. dominant fed interests in immigration law, foreign policy, int’l and interstate shipping.
iv. where does the “field” end?  States can tax plane fuel despite FAA, but local noise regs can’t regulate takeoff/landing times
e. Impossibility preemption?  Not granted lightly.  Wyeth: No inability to change labels (responsive to state CL duty) b/c fed law provided fast-track loophole procedure
f. Frustration of purpose
iii. Floor vs. floor/ceiling?  Did Cong. (agency???? eg. Geier) intent to set ceiling as well as floor??
1. policy reasons for preventing overenforcement ( yes
a. Geier (US 2000 p. 1261). DOT reg about airbag/seatbelt mix was designed to allow slow phasein, allowing for data & costcutting research and preventing public backlash.  Would be undermined by allowing state tort suits alleging negligence for lack of airbag.  ( frustration-of-purpose preemption, despite savings clause.
b. Reigel (US 2008, SM). FDA did cost-benefit analysis when approving device, crazy to let in jury, which “sees only the cost of a more dangerous design, and is not concerned with its benefits.”
2. reliance on state remedies ( no
a. Wyeth, FDA labeling requirements not a complete defense to tort claims because Cong. relied on “widely available state rights of action.”
3. no express preemption clause ( prob no (but see Geier)
a. Riegel.  “If Cong. thought state-law suits posed an obstacle to its objectives, it surely would have enacted an express preemption provision.”
4. (States can always adopt parallel standards, ie. enforce remedies for viol of fed standards!)
iv. How measure Cong.l intent?  

1. purposive: Ginsburg Riegel diss: Cong. would have barked if it meant to erase the remedy! 
2. hard textualist: Stevens conc. in Riegel: “it is ultimately the provisions of our laws rather than the principal concerns of our legislators by which we are governed.”  Agrees Cong. didn’t mean to exclude a remedy, but feels bound by text.
v. When should the presumption against preemption apply?
1. Depends how much confusion you decide to read into statute.  Eg., Wyeth, Ginsburg diss. sees no “clear & manifest Cong.l purpose” to preempt state suits 
a. but many nat’l laws happen b/c biz wanted unity, and sought to deter fragmentation of 50 diff. state rules!
2. Likeliest when Cong. legislates activities remote from I’state commerce—eg dredging of wetlands, criminalization of arson.
vi. What deference does agency’s opinion get?
1. Breyer wants great deference
a. Bates concur: “the federal agency charged with administering the statute is often beter positioned than courts to deermine the extent to which state liability rules …distort…the regulatory scheme.”
b. ...especially when matter is technical (“some weight”)
i. Geier majority.  “We place some weight on DOT’s interpretation [in amicus brief that state suits would interfere.]  The agency is likely to have a thorough understanding of its own regulation and its objectives and is “uniquely qualified” to comprehend the likely impact of state requirements.”
2. and others agree: Riegel, “the agency’s reading of its own rule is entitled to substantial deference” (dicta, since they don’t use]
3. for most justices, skidmore-like factors play a role… (resembles Arb&Cap review)…court looks at explanation not conclusion of agency (Wyeth)
a. less deference
i. …when agency made rule quickly without N&C (“procedural failure”) and changed its mind (Wyeth)
ii. ...when the language comes up in a preamble--“an agency’s mere assertion that state law is an obstacle.”(not sure how strong this rule is) (Wyeth)
b. more deference
i. when agency gives detailed determs abt why preemption was necessary, and its position was “consistent over time.” (Geier)
4. but great lack of clarity about force of agency’s voice…
a. Riegel, “Even assuming that the regulation could play a role in defining the MDA’s pre-emptive scope…”  
b. charged issue! Riegel Court explicitly avoids endorsing/refusing “the proposition that this regulation can be properly consulted to determine the statute’s meaning.”
5. Agency irrelevant if Cong. is clear
a. Wyeth, FDA is countering Cong.l purpose
b. Riegel.  “We have found it unnecessary to rely upon that agency view because we think the statute itself speaks clearly to the point at issue.” (Akin to Chevron 1)
g. Express preemption clauses
iii. Does lack of an express clause (or presence of savings clause) negate frustration?
1. No. Frustration preemption can occur even if the express clause is “saved” from applying (Geier) as long as purpose would still be frustrated and savings clause can be read to apply to another situation.  
2. But where statute is old, lack of Cong.l decision to insert preemption clause can suggest state remedy was expected (hence no frustration of purpose) (Riegel)
iv. What is a “requirement” per express preemption clause?
1. CL rules = requirements
a. Test by effects—if they make the mfr pay $ for having a certain label, they’re requirements. Riegel.  
b. Need not be aimed at particular regulated subject, as long as they apply in fact. Riegel.

2. But must test the CL claims individually
a. not preempted: Bates, non-required express warranty that Dow put on its defective pesticide can be subject of claim, because not a fed-law “requirement,” hence not preempted
b. preempted: Bates, “negligent failure to warn” claim s preempted b/c would impose conflicting requirement
v. is the state law “related to” the preempted area in the way the statute requires?
1. discrimination-based theory: if doesn’t single out a federally protected interest for special bad treatment, it’s not subject to preemption.
a. De Buono: ERISA’s preemption of state laws which “relate to any [covered] employee benefit plan” doesn’t cover state taxation of hospitals, which could raise price of cae
2. disruptive-effect theory: It’s preemptable if it disrupts a fed interest, usu. in uniformity to lower costs
a. Egelhoff: Washington statute that revokes your spouse’s designation as insurance beneficiary post-divorce interferes w/ nationally uniform administrtion of ERIA—they’d have to learn about laws of 50 states and mediate choice-of-law conflicts!
b. but how much effect is too great?
i. any effect?
1. Morales.  Tex. AG can’t prosecute deceptive airline fare advertising b/c states are preempted from actions that have the effect of law w/r/t rates (and price advertising is related to price).  
ii. no. but we won’t name the border.  Morales: court doesn’t say how far principle sweeps, some laws will be too tenous, but says this isn’t a “borderline” case.
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