Administrative And Regulatory State Outline
Textualism v. Looser

Marshall: Ex Parte Bollman on Habeus petitions: Found a good plain meaning argument but refused to settle for grammatical niceties instead “the sound construction” was the one “consistent with the central goal of the Constitution.”  

Frankfurter:  Inherent imprecision of Language: “Seldom Attains more than approximate precision.” 


--Situation when meaning conveyed is too obvious for doubt, but parsing grammatical rules can lead to absurd results—what Justice Marshall meant when he talked about “rich people can afford lawyers…”—

Posner: Therefore “statutory interpretation in the hard cases involves substantial judicial discretion and political judgment.”

Medieval Cannons: 


The Mischief Rule:

1. Precedent to common law ante.  2. What defect for which CL didn’t provide.  3. Remedy sought.  4. True reason for Remedy

2. “Promotes statutory purpose as the touchstone of statutory meaning.”

The “Golden” Rule

--Judge should not legislate “but declare the expressed intention of the Legislature” however unwise.  


The Literal Rule


If the plain meaning is clear, then run with it.  “It is to be remembered that what seems absurd to one man does not seem absurd to another.”  


--“The English spirit of civil liberty induced the English judges to adhere strictly to the law, to its exact expression.”

Rector, Holy Trinity Church v. United States
Facts: Church sued for paying for passage of new priest coming in to be at the church.  Act was clearly meant to stop importation of cheap Europeans for mines and factories.

Principle: 1. Not possible that congress would intent to impede religious institutions in such a manner considering that we live in a religious nation.  “Meaning of  statute is found in the evil which it is designed to remedy.”  Evil was manual laborers.  Furthermore, “not within its spirit nor within the intention of its makers.”  

“General Intent” v. “Specific Intent”



--Weber goes with General Intent 


--Court follows golden rule and mischief rule



--Also invokes Absurd Results Doctrine: Won’t read to include absurd results


--In a heterogeneous society, isn’t something absurd to everyone?  In a heterogeneous society, should we be more concerned about the intent of a more homogeneous time?

--English courts would clearly have found differently: “absurd anti-religious result”


Pildes: Default Rules in Statutes: substantive principles of law that are very strong and Congress can’t override without being very clear (e.g. Staples)


--Eskridge: “Refused to anchor his conduct on just one factor, but wove together the various arguments like threads in a cable—weightiest evidence was text

Caminetti v. United States
Facts: The Mann Act.

Principle: If meaning is plain and it is constitutional, then courts should enforce it.


--Dissent: Use Common Sense 
UNARTICULATE JUDICIAL VALUES PLAYING A ROLL (p. 704)?
Brogan v. United States
Facts: Brogan answered the question “are you guilty?” with an “exculpatory ‘no.’” 

Principle: Read text to come to this result.


Legal Interpretation fundamentally about coercive powers: people’s liberty; property taken or enhanced—position in the world altered by legal intent



--Therefore an argument to pay attention to the legislature?

Two levels to case:

1) Dispute about meaning
2) Political Theory (always at work): What should the roll of the legislature be?

a. Scalia hostile to “literary theory” courts should not give into temptation to say that words have no meaning
b. Scalia (p. 3) deeply skeptical about finding a purpose in the statute 

i. Not appropriate for courts to make a judgment about the evil that congress sought to remedy
--Ginsburg/Souter: This is wrong, but statute plainly says it.



--Why not have courage of convictions

Hitler’s Justice

--Is there a any deep linkage between morality and interpretation of statutes?  


--“So much done just through the ordinary judicial system…”

Orientation of Judges during Third Reich: More of an intent approach/Purposive Reasoning—“don’t want to run against popular feeling and clear goals of the German Racial Policy”


--Margins Theory: If they had ruled towards more moralitisc approach/guiding framework, they could have changed some of these cases at the margins

Justice Accused by Robert Cover


--Freedom of Discretion BROAD: text only goes so far; “more discretion than they are willing to admit themselves”


--Sense that it’s desirable for judges to use their sense of morality


--Pro-Freedom Default Rule

--Part of Cover’s project is to get judges to see texts as much more open-ended and indeterminate than we typically would


Argument: We shouldn’t see these opinions as just analytical legal opinions trying to make sense of statutory problem


--These are “forms of rhetorical justification” 


Q: Who is audience what is judge trying to do?


A: Justify to himself/herself

--That’s why they throw in the Judicial Can’t: “I’d like to but I can’t.”

Three Things Judges Do to Deal with Cognitive Dissonance:
1. Elevate Formal Stakes: Judicial roll would be called into question; I would like to—in an ideal world—not my roll

2. Making opinion more mechanical: I can’t do it because the statute says “Y” Presenting interpretation in a more formalistic/mechanical mode, at least rhetorically.

3. Externalizing Responsibility: It’s the legislature’s fault; I’m not responsible for this result because the law require “x”

--But do we really want to give judges this kind of broad discretion?


--Cover really saying that opinions shouldn’t be taken at face value: they are not a prescription for how judges feel that the world should be 

Green v. Bock Laundry Machine Company
Facts: Man was a convicted felon and had his arm ripped off by washing machine.  In product design liability suit, but ambiguous statute seems to suggest that judge has no discretion about whether or not to order admission to the record of (’s criminal status at a trial.

Principle: Stevens: long considered law that criminals’ records are admissible, and should be here.  Not enough evidence that Congress intended to change it.

Scalia: All this talk of legislative intent is ridiculous: the statute is clear.  “Scalia’s nihilistic view of the legislative process.”

Civil Rights Act:

--Key Points on LEGISLATIVE PROCESS:

--Takes years to pass a piece of legislation



--Dissatisfaction with the war registered in the house every two years, in the Executive every four, and in the senate ever six.  In the Supreme Court: every generation or so.


--Takes a supermajority to pass legislation 


--Multiple veto points: Committees; presidency, etc.


--President’s Veto Power: Originally seen as giving president a way to stop laws that would violate the constitution.  Jefferson thought that it was anti-democratic.  Now it tremendously expands the president’s roll in the lawmaking power. 


--Senate has filibuster power
Article 1, Section 7, Part 1: Keep “precious” tax power “closest to the people” in the House

Article 2, Section 3: State of the Union and president, like Kennedy, can recommend legislation

Intro Legislation: Bill dropped into the hopper, 1/20th chance of getting to committee

Sources of Legislation: 1) The President, 2) Agencies, 3) Interest Groups, 4) Individual Members of Congress



--Should President’s address to Congress be considered by the courts?

Proposal: No private right of action, instead let the agency, the EEOC, deal with it.



--Veto Points in the House: Could have overwhelming support and still take years to get through all of the veto gates

--Agenda Setters: Power to Control “What’s on the Table!”



--Eros Theorem: Those with power can alter the agenda by shifting things: 1) if you want McCain to be President, I can stricture Obama v. Clinton first, and then McCain will become President.”  --Emphasizes the power of agenda setters

--Strategic voting can backfire: Amendment to add “sex” to Title VII was a ploy—even though person who proposed it didn’t support it, we still treat it as law

--Does the agenda-setting function undermine the weight of the results?



--There is some arbitrariness to the outcome

3 Perspectives:
1. Agency captured by strong ideology; People get appointed—strongly pro affirmative action or committed to color blindness.  

Pressure for tangible results: culture of quantification.  

Pildes’ Story: Administrative pragmatism perspective: Story about people in the agency trying to show results and justify their existence—a story about the inherent practices of an administrative agency, a bureaucracy administering a very large thing nationally


--Whatever congress does, there’s a tendency of agencies to put into a more practical, administrable form.

Administrative Law and Democracy: 


-Madison afraid of tyranny of majorities; wanted power diffused


-Public choice theory: not majorities that we need to worry about, but instead really small minorities



Pildes’ Dichotomy
1. Optimistic view: Takes seriously the roll of groups in the democratic process: lots of different groups will form around different issues and the competition between them for public policy, the balance/outcome reflects overall preferences—majoritarian preferences

2. Public Choice Theory: Economic Influence Analysis; Skeptical and pessimistic; 



--Central Idea: Policy isn’t actually motivated by a general judgment of what the costs are over all and what the benefits are over all—but instead about how those costs and benefits are distributed over all of those groups

--Unrealistic to imagine that politicians/legislators are working in good faith—greatest good for greatest number is not good enough to motivate individuals to support it; 



--Highly concentrated on a smaller number of actors then much more to gain or lose




--We need individuals to be mobilized; so this is important

--Four corner Table: concentrated benefits and diffuse pain: likely.  Concentrated pain and diffuse benefit: never.

United Steel Workers of America v. Weber
Facts: Suit against consent decree that favored hiring of blacks.  

Principle:


--Note: A lot of agreement about the method of interpretation




--Both sides looking to Legislative History


--Brennan: Invokes Holy Trinity talks about “overarching purpose of the legislation—broad purpose.”  (Assumption that such a thing exists)


Dissent: There are trade offs and compromises—Rehnquist rejects Brennan’s argument that we can identify a broad purpose.  



--Rehnquist: Mistake to think about legislation as purpose difference—sure there are overriding purposes, but there are compromises along the way—can’t discern what the broad purpose is in the end



--Brennan: We can identify broad purpose


--Rehnquist and Brennan want to know what statute meant at the time that it was passed.



--Blackmun: Let’s look in the context of what’s going on with the statute now: If we decide this opinion the way that dissent would, we put employers into an impossible situation—they get sued for an imbalance or sued for correcting it.





--Congress didn’t realize this problem at the time of enactment, but we realize it now, so one has to give



--Pildes on Blackmun: If this had come before the courts in 1966, maybe we wouldn’t rule this way; but now in 1979 we see what’s going on, so we will.”



--Dynamic Approach: Look at meaning of statute as somehow effected by all these events that have happened: 



--Sensible or lawless: Statute might mean different thing at different times




--Could say that statute has changed: not same statute it was before



(Blackmun narrows Affirmative Action possibility to when Title VII violation might otherwise exist)



Pildes: “It’s a lot of judicial creation of a regime of what’s permissible and what’s prohibited, a very pragmatic idea of what it’s appropriate for judge sto do when reading statutes in a given situation.”

Johnson
--Local government in gender-based affirmative action



--White says that this misappropriates Weber; Stevens says that Weber was wrong but he feels compelled to follow precedent; O’Conner takes Blackmun’s approach; Scalia is very aggressive



--State in 1964, over time as the court interprets it, changes so much; it takes on a trajectory of its own—by what the courts do and what the agencies do
LEGAL PROCESS THEORY: “Purposivism” Hart and Sachs (p. 718)


--Big Priority on Purpose



--Takes an active roll for judges to figure out what meaning ought to be interpreted



--Constraints: law as act of interpretation; ought to be rational


--Text is constraint but not focal point: don’t give meaning words can’t bear



--“Language is a social institution.”  A word on a page doesn’t just look at them outside of the context—must interpret wisely based on these contexts



--Judges are Partners with Legislature


--Default Rules: Clear Statement to alter the status quo unless it’s “abundantly clear.”
1. Consider Context of the case

2. Respect the chief-policy-making agency—the legislature

3. Striving for even-handed justice (?)

4. Determine the purpose of a statute
5. Interpret the words of the statute so as to carry out the purpose—but don’t give it meaning that it will not bear
a. Cannot allow the Legislative process “to be subverted by the misuse of words”

b. Prevent expansion of the scope of a statute
6.  Or any policy that would violate any established policy of clear statement.

7. Clear Statement Rule
a. Criminal and non-Criminal (MPC)

b. Departure from generally prevailing principle or policy of the law.

8. Court should “put itself in imagination in the position of the legislature.”—but not in a cynical way

a. Assume that legislature was made up of reasonable men

9. Hedyon’s case approach

a. Law is not supposed to be irrational.

10.  On Agencies: The main burden of the interpretive task should be carried by the institution which has the first-line responsibility for applying the statute authoritatively.  STRONG deference 

TVA v. Hill
Facts: Dam project funded by federal government stopped to save a tiny bug.

Principle: Mixture of legal process theory and textualism—wild animal act clear; purpose was to save these little bugs.


--Congress responded to allow dam to go forward

Griffin v. Oceanic Contractors
Facts: Because of technicality, man gets windfall unemployment benefits.

Principle: Rehnquist: “We sometimes have laws that produce absurd results, but we live with them.”  



--Presumption Shift/Departure from LPT: Presumption in favor of the plain text.  

--Appropriate for courts to expand their interpretation: Shine v. Shine?
Signing Statements: Maybe like a law review article they make the best sense of a statute?
Kosk v. United States:
Statements of Private Drafters: Maybe for practical purposes?

Statements at Hearings: Increasingly used.  Justice Jackson only looked at committee reports but now Judge Patricia Wald says use all hearing statements, and state courts increasingly do too.  

BankAmerica v. US: Bar on bank-to-bank interlocks doesn’t include bank to non-bank because of plain meaning colloquy between congressmen at the very end of the debate after the bill had achieved its final form.  But doesn’t this open up abuse: everyone jumps in at the end and screams something in a colloquy?  
SECTION 2: STATUTES
Statutes and Common Law: 

--Staples Principle: Statutes functionally inferior to judicial decisions, which were treated as the primary source of legal tradition.

Formalism: Blacksone saw law as preserving order and the existing social fabric.


--Blackstone Dichotomy:


ordered, objective, eternal, principled judicial decisions v. willful, disorderly, subjective, contingent, changing, political legislative decisions

--Statutes should be narrowly construed because reasoning process is shallow


--allow minimal interference from half-baked statutory trespassers

Law as Policy

--Holmes’ The Path of the Law: goal of law should be pragmatic and utilitarian rather than formal—later becomes sociological jurisprudence


--Pildes summarizes Holmes: CL only makes sense if judges are going to be thinking about consequences; they’re not reaching for stuff out there, they’re making choices with consequences and should try to make the best rule in terms of the consequences.

--Bring CL down from pedestal and put legislation at same level
--Pound: Elaboration and application of public policy and not the making



--somewhat disgraced by Lochner period

Modern Regulatory State

--Brandeis and Frankfurter: Increasing Complexity of society demands resort to legislation.  



--May need administrative machinery for enforcing rules


--Court powerless to prescribe detailed regulations essential to full enjoyment of the rights




--Lochner grabs at a world “beyond” the judges abilities


--Frankfurter: need more than good statute, but also a good administration: expertise not only solves problems, but offers neutral criteria for the solution of the problems, obviating democratic theory concerns about broad legislative delegations
Statutes and Reason

Riggs v. Palmer:  Cardozo doesn’t read statute literally to allow dead man to inherit victims money because “all laws...may be controlled in their operation and effect by general, fundamental maxims of the common law.”  


--Stone: “No adequate reason for our failure to treat a statute much more as we treat a judicial precedent,  as both a declaration and source of law, and as a premise for legal reasoning.”

Fuller: “organic principle” of purposivism. “A law fails to fulfill worthy goals then falls short of being law.”

Moragne v. States Marine Lines, Inc.
Facts: Death on high seas act only provides for more than three miles off shore, and Florida CL only provides right of action if there’s negligence, which there’s not.  


--DOSHA cited for relevance that federal government has changed it’s policy; becomes accepted that you can have a cause of action when there’s a death

Principle: Court overruling its precedent because “This legislative establishment of policy carries significance beyond the particular scope of each of the statutes involved.”

--Treating Statutes more like CL: As Principles to Be Reasoned


--Statute reflects principles policy judgments that there should be a cause of action



--manifestation of legal process view



--Court is partner to the legislature


--Here, it is not disrupting settled expectations—but if it did, might raise concerns about stability and predictability of the law.  
State v. Warshow
Facts: Protester at power plant refuses to leave and is arrested and uses defense of necessity.

Principle: Hill: To make the danger into a triable issue of fact—by invoking “necessity”—puts into the jury’s hand what the legislature has already decided; and that’s wrong.

--We’ve got to work to integrate the common law with the statutes



--Note: Moragne and Warshow both look at purpose of statute
Calabresi: Give up pretense of judicial interpretation and say that if a statute is out of date and lost majoritarian will, then it should be nullified.  


--Where do you stop?  Find a purpose?  Find a reason?  Correct a “mistake?” “dyanamic?”  Calabresi…

United States v. Locke
Facts: Mines now need permits.  Not knowing that they were required to file papers, the Locke’s lost their mine.

Principle: When meaning is “clumsy” but “Clear,” then we cannot override or “correct” congress.  Congress may have had reasons for choosing that date. 


--Pildes: Wouldn’t be so ridiculous if it were “prior to some random date.”


--Dissent: “Not clear.  If agency had interpreted reasonably, we would give deference.  Why can’t we so interpret?”  “No Doubt that Congress would have chosen to adopt a construction of the statute that filing take pace by the end of the calander year if it had paid attention.”


--Pildes: Prime example of why judges should interpret statutes more like common law and expand and vitiate them accordingly—huge bureaucracy and congress not always careful.  Government shouldn’t try to trap people who were doing the right thing.  (“Due Process” issue a la Douglas’ opinion from the LA Woman?)
Shine v. Shine
Facts: Bankruptcy law is complicated and no one can figure it out.  Clear congressional error.

Principle: Fix the statute when it’s plainly not what was intended.

Li v. Yellow Taxi
Facts: California codified Common Law and now the courts want to change the statutes to update for Comparative Negligence.  The court allows it.  

Principle: “Do not believe that the general language…should be construed so as to stifle the orderly evolution of such considerations in light of emerging techniques…”  


--This is an opinion for Calebresi 


--Dissent: the legislature codified this and so therefore it should be changed


--Eskridge defends with the Soup Meat Hypo, but…




A. There’s less at stake with soup meat




B. Are judges agents of the legislature? (How FAITHFUL are they?) (Built-in Assumption: Judges can be trusted to be interested in doing nothing more than carrying out the will of the legislature. Shouldn’t we be skeptical?)



C. Who is the audience?  Is it clear that the Statute is always directed towards judges?
Women Juror Cases
Massachusetts: Statute says all “eligible voters” and that now includes women—so women can vote

Illinois: Legislative INTENT was only men—so therefore it should remain “only men.”

Three Kinds of Changes that Court Ought to Take into Account
1. Changes in legal rules (Women’s Juror Cases)

2. Changes in Social Context (in which the law exists) (soup meat)

3. Changes in –meta-policies; At some point the underlying purpose ceases

a. But will this judicial approach just make legislator lazy: “hey, the courts are picking up our slack”

b. Calebresi: we could do “clever” interpretations to get around, or we could say it’s unconstitutional—but instead of pretending, let’s just be open about what we’re doing.

Eskridge: It’s the role of the courts to update when times change—



--Can’t wait for legislature 






--Scalia; We can trust judges to be faithful but things must be strict—canalized within banks—and the “social context” criteria is too amorphous; it’s carte blanche
TEXTUALISM

United States v. Marshall (The LDS Case)

Facts: Man arrested with lots of LSD.  Federal statute demands weighing the carrier agent (blotter paper) with the LSD—adding enormous amounts of time to the sentencing.

Principle: Easterbrook: Statutes should be seen as Contracts.  Rejects legal process theory, rejects old English look at “the evil that congress sought to remedy.”)


--Parole Evidence Rule: external evidence not relevant


--Statutes are intensely bargained over deals between legislators with conflicting ideologies, purposes, constituencies, etc.  The legislation itself embodies compromise.


--“Omissions are evidence that no bargain was struck.”


--Is it a nihilistic view?  “It’s a view that the absence of something speaks to a lack of bargaining power to include it.  No intelligible principle can be removed from legislation.” 




--Easterbrook: “Don’t open the door.  Don’t give an inch.”


--2nd Piece—Ex ante considerations.  

· We as judges make decisions about legislative process.  If you have this rosy hart-and-sacks view, then you might further the process.  But if you see the process as special interests grabbing all these goodies from congress, then building on legislation is not really in the service of improving public welfare.  “Rent Seeking” behavior means don’t read statutes literally.




--Won’t “help legislature” with process; just “seal the deal”

Posner’s Pragmatic Approach: It would be loony to enforce law like this—congress must not have understood how LSD was sold.


-Rejects positivist view that “content of law is exhausted in clear, explicit, and definite eneactments.”  Instead, Constitutional authorization for judges to “enrich positive law with moral values and laws”


--“Limited interpretation of the majority not inevitable.  The words of a statute—against constitutional backdrop, commitment to rationality—will bear…” his interpretation.  



--“We should not make congress’ handiwork an embarrassment to the members of congress and to us.” 



--Posner goes farther than Hart and Sacks and gives words in the statute no meaning.  

Cannons: Linguistic and Mechanical


--Pildes: So much depends on context/purpose/history of statutes that not all of the language cannons are incisive—




--Can be “way of reminding judge that this problem comes up regularly—my words mean this in this context consistent with this principle”



--Good for state courts without legislative history



--EXEPTION: “May” v. “Shall” is a real difference



--Tomato is vegetable or fruit: Resolve in a vacuum or in context of congress passed this law?

Maxims of Meaning

Esjudem Generis: “Of the same kind, class, or nature.”  Give effect to word “etc.,” etc, following a list: think—Dauray.


Noscitur a Sociis:  “It is known from its associates.” General word will be limited and qualified by the special word.  In context, “discovery” only means “discovery” of mineral resources.


Expressio Unius: Even Judge Easterbrook is skeptical of thing one—but the Supreme Court is not.  Think—“Don’t bit, kick, or hit your sister.”  Does that mean that it’s OK to pinch her?


Presumption of Ordinary Meaning.
Grammar Cannons

--Last Antecedent Rule: “Can’t do her previous work or any other kind of work in the national economy.”  --“National economy” only applies to “other work” and not previous work.


--Punctuation Rules: Less than desirable and last-ditch, because of strict English rule that punctuation is irrelevant.  But some allow it.  “Punctuation is part of the act passed, as opposed to just read aloud in England.”


--“And” v. “Or:”  


--“May” v. “Shall”

--Singular and Plural Numbers


--Gold Rule (Against Absurdity): Hart & Sacks plus the English Rule.  Exception to plain meaning.  


--Correct “Scrivener’s Error.”

--The Whole Act Rule: A critical assumption is coherence.  




--Pildes: Assumes “omniscience on the part of Congress.”



--Title—only quoted in “marginally relevant context”


--Preambles and Purpose Clauses: Particularly valuable in the Hart & Sacks approach, but less so if “the text is clear.”  


--Provisos: Narrowly construed.


--The Rule to Avoid Redundancy: One part of an act shall be interpreted so as to not to make any other part redundant.  




--At odds with realities of drafting


--Presumption of Consistent Usage: When a word is used over, it will presumptively follow the settled meaning.  




--Related: Changed wording connotes changed meaning.

--Lindh v. Murphy: Justice Souter reasons by negative implication that Anti-Terrorism and Effective Death Penalty Act does not apply to non-capital cases.


--Rule Against Interpreting a Provisions in Derogation of Other Provisions.  
Babbitt v. Sweet Home Chapter of Communities for a Great Oregon
Facts: Act prevents “taking” endangered species.  “To take” is defined later as “to injure, harass, harm, annoy…”.



--“To harm,” is later defined as significant habitat modification or degradation where it actually kills or injures.”

Principle: 1. Dictionary definition consistent—It’s PERMISSABLE AND THEREFORE OK
3. Broad Purpose of the act to protect (cite TVA v. Hill)

4. Original Understanding of “taking” included indirect as well as direct

5. Pildes: Majority focuses not on original text, but on transformation over time: it didn’t originally have this meaning, but the secretary added it, and in 1982 congress consented.  Cite: Congressional Consent when making other additions/corrections. 

6. Dissent: Noscitur a Sociis: word is known by its associates, in this case, “hunt, shoot, harass, take…” (Stevens: This would effectively write “harm” out of the statute entirely)


--Don’t apply rule of lenity to review agency rules implementing a civil statute that has parallel criminal sanctions
SUBSTANTIVE CANNONS
 
--Not as concerned with Congressional Intent



--Establish markers of domains that Congres can’t trample on without doing so in a very clear express way

AVOIDANCE CANNON
1. Intent: Assumes legislature didn’t want to push limit

2. Judicial Dialog: Congress uses DP concerns to narrow meaning, while giving congress the option of enacting broad sweep after debate

3. Passive Virtue: avoid wrath of invalidation while slowing down process

4. Less Precedential: doesn’t close off whole avenues for the government like if decided purely on constitutional grounds

Against: Ignores plain meaning in favor of alternative creation

NLRB v. Catholic Bishop of Chicago
Facts: NLRB seeks to assert jx over parochial school teachers to insure collective bargaining.

Principle: In the absence of a clear expression of Congress’s intent, the court will not construe an act of Congress in a manner that would raise serious constitutional questions.


--Court ignoring clear meaning of statute because it “raises concerns”

United States v. Witkovich
Facts: Secretary of State Deports guy for not giving info—McCarthyism stuff

Principle: Frankfurter: To allow the secretary to act in this manner would raise grave constitutional concerns, which we avoid by not so construing the statute.



--Frankfurter can’t come out and say that deportable aliens have first amendment rights without invoking the Greenhouse effect.  


--Pildes: “Cutting off Congress’ statutes and not giving them their fair application.  Aggressive form of judicial resentment to congressional statutes and not an act of modesty.”  




--Makes it “very hard” for Congress to act at all on these kinds of issues

Gregory v. Ashcroft
Facts:  Age discrimination prohibition clearly covers all state employees, but not necessarily all judges.  

Principle: In cases involving federal government usurpation of state power, there must be a plain statement.  

BFP Case
Facts: Federal bankruptcy code statute deals with powers of trustee to avoid a fraudulent transfer—stopping bankrupt people from fire sale selling estates to their friends.  Creditors want to extend to include times “too close to bankruptcy.”

Principle: Scalia sua sponte invokes Gregory--Extends principle to cover States’ Regulatory/proprietary interests.


--Stealth Constitutionalism?



--Overturning Garcia in quiet ways?

Llewellyn: The Canons are window dressing: There’s always an arguments for the other side.



--Judges must be making their decisions based on other issues

RICO CLAUSE: “The provisions of this title shall be liberally construed to effectuate its remedial purposes.”  


--Wipes out “rule of lenity?”  



--RICO affects states—invoke BFP?



--If Congress said “don’t use dictionaries,” then courts would deem it an unconstitutional violation of separation of powers




--Are preemption statutes therefore a separation of powers problem?



--States have Model Interpretations
LEGISLATIVE HISTORY
Leo Sheep Co. v. United States
Facts: Dispute over whether an easement right was granted when government gave land to company that built the railroads.  

Principle: Pildes loves this case.


--Expressio Unius really works here because it was a negotiated for contract—perfectly fits Easterbrook’s theory.


--Public Choice Theory: Broad costs and broad gains, as well as narrow gains—a giveaway?  Most suspicious?  



--Good policy reasons for subsidy?  Yes!



--Bad argument: statutory purpose achieved—so therefore 

Blanchard v. Bergeron

Facts: Police Brutality claim with a fee-shifting statute.  Issue of whether exceeding 40% is reasonable. Justice White says that it is—relying on committee reports.

Principle: Committee reports are OK to use in statutory interpretation.
In Re Sinclair
Facts: Committee report and statute directly oppose each other.

Principle: Statute trumps legislative intent—

1. Statute is what President signed and Congress voted on

2. Staffers can throw stuff into history at last minute (but not statute?)

Kosak v. United States
Facts: Serviceman on his way home—stuff detained and spoiled.  There’s sovereign immunity.  ( claims immunity comes only when there’s storage—not when there’s negligence.

Principle: Ex Ante statements by a non-legsislative drafter of a statute may be used as evidence of statutory meaning.


--Marshall: We’ve got something, and something is better than nothing



--Note 2 (p. 1019): Courts have considered testimony about legislation by private lobbyist (Circuit City; Stevens’ dissent)



--Nordic Village: Scalia creates super-strong rule against waiving government immunity—takes more power out of the hands of legislature and puts it into judges “substantive cannons”

Rapanos v. United States
Facts: Rapanos wanted to develop land in Michigan.  Develops without wetlands permits form EPA.  Indicted and dispute over whether the Army Corps.’ Jurisdiction over navigable water extends to all “wetlands that are not the results of flooding or permeation by water having its sources in adjacent bodies of open water.”  



--Congress debated

Principle: Senate rejection of an amendment that would limit agency’s authority is not proof of acquiescence.



--Scalia: Who knows why they rejected it?  Congress takes no governmental action except by legislation.  



Rejected Proposal Rule: FDA v. Brown and Williamson



--Yet Congress had clear notice and a vigorous debate

Montana Wilderness Association v. United States Forest Services (I)
Facts: Everything in act is Alaska specific except for a specific covering all “nonfederally owned land, granted it ensured access to its totally enclosed lands in Montana.”

Principle: Take One: Eight days after passage, Senator Melcher made clear that the provision was intended to cover whole country.




--PLUS house never adopted amendment to make it all only Alaska-oreiented


--Nonetheless: When there is AMBIGUOUS LEGISLATIVE HISTORY, a clear text must prevail.

Montana Wilderness II
Facts: Reconsideration in light of new evidence: Three weeks after Alaska act passed, a similar provision removed by Mo Udall from a Colorado Wilderness bill because the legislators considered it covered by the Alaska bill.

Principle: Subsequent legislative statements in which the intent of an earlier statute is declared are entitled to significant weight.

--This is different than before, because now we see Congress acting in reliance on the previous interpretation—further proof of its reality and its necessity in being upheld



--Congress’ later actions here don’t even address passing a statute; it’s just “here’s our understanding…”



--New evidence brought to court’s attention by an intervener 

Bob Jones University v. United States
Facts: IRS stops granting tax-exempt status to Bob Jones University and other religious institution.  Thirteen bills were proposed to overturn the new rule, but none made it out of committee.

Principle: An authoritative agency or judicial interpretation of a statute is correct where Congress is aware of the interpretation and takes no action to amend the statute.



--ACQUIESCENSE RULE




--Classic example: but also lots and lots of congressional hearings before the inaction.  

Flood v. Kuhn
Facts: Baseball has anti-trust exemption from the old commerce clause days.

Principle: Super strong presumption against over ruling statutory precedents.

--Congress has had opportunity, and of course still can change this rule at any time.  But if they don’t—Rule of Law requires us to retain status quo.  



--Justice Douglas: We should get the right substantive outcome



--Justice Marshall: Because of the court’s prior decisions we’ve carved up the actors and the players out there by themselves

SECTION 3: ADMINISTRATIVE AGENCIES

1. Rulemaking: (NHSA created to implement…) Is congress trying to externalize responsibility?  

2. Deal with Adjudication 


--If you violate auto safety regulation, agency itself can bring a complaint against you in the agency subject to judicial review (by default)

--Original Agencies—ICC, FTC, FDA—“merely facilitating the ‘natural’ operation of the competitive market by preventing the intrusion of ‘unnatural’ practices.’”  See follow-up in Cardozo’s opinion in Panama Refining v. Ryan.   


--Administrative Procedure Act (APA):  Bipolar Model of Rules and Orders: Rules are like statutes, largely informal, designed to implement, interpret, and prescribe the law. Must be determined through the “notice-and-comment rulemaking” 

Orders: Like Judicial opinions in that they are a “final dispositions” of a controversy.   Must meet procedural due process requirements.  Default position in favor of Judicial Review.—Must be clear statement that there is none
National Highway Traffic Safety Administration (NHTSA)—Case Study


--Established to “promulgate rules to establish ‘motor vehicle safety standards’ that were ‘reasonable, practicable, and appropriate…”


--But it had hearings where the Big Three shutdown its ability to pass new safety regulations—largely by stalling hearings


--Therefore, it shifted primarily to recalls, which it can do effectively, but which do nothing to increase road safety.


--Nor does it focus on causation: drunk driving, tailgating, etc.


--Judicial Decisions: Auto industry won cases requiring proof of practicability while simultaneously withholding statistics that could prove practicability.  


--Structural problems: Deferring to states takes time



--Congress itself can’t agree, let alone congress and executive: vastly diverging directives


--Disabilities discouraged NHTSA from regulating auto safety through the adoption of rules, but instead shift to recalls.


Bottom Line: Complete failure to do what it was set out to do


--“Separation of Powers” leaves the shaping of the government in Congress’s hands.”


--McCulloch: Sweeping authority to legislate what’s “Necessary and Proper” 

NON-DELEGATION DOCTRINE: (“CONGRESS GENERALLY CANNOT DELEGATE ITS LEGISLATIVE POWER TO ANOTHER BRANCH. (Field v. Clark)

Policy: Why might congress delegate authority?  Because it’s just one judgment and non policy making.  “Yet it’s a policy-making judgment.”


--Why courts have accepted broad delegations?  Congress making narrow guidelines for “shadow” effect and ?


--What can agencies do? Who controls them?


--
Mistretta v. United States
Facts: Sentencing commission established to set up range of mandatory sentencing guidelines.  


--At least three members must be federal judges.  

Principle: Did not excessively delegate power: based on the 


“”In determining what Congress may do in seeking assistance from another branch, the extent and character of that assistance must be fixed according to common sense and the inherent necessities of the government co-ordination.”  JW Hampton v. US.  


Functional approach: “Congress simply cannot do its job absent an ability to delegate power under broad general directive.”  


--“Sufficiently Detailed and Specific” To meet constitutional requirements because it had three goals: 1) to assure fairness, 2. avoid disparities, and 3. to Maintain flexibility.


--Three goals: certainty, fairness, avoiding disparity.  


--Four purposes


--Pildes: Congress not heavily constrained ex ante but the agency has to have strong ex post review/constraints including judicial review to determine that it hasn’t exceeded its statutory authority  


Adhere to Madisonian Principle: Humphrey’s Executor: “each of three branches must remain entirely free from the control of coercive influence” while at same time “not entirely separate or distinct.”  --Cites Youngstown Jackson: “dispersed power into a workable government”


--Chief Concern: AGGRANDIZEMENT v. ENCROACHMENT

--Here, does not aggrandize the judiciary.  


--Trend towards seeing “advancement of institutional interests” more important the constitutional safeguards?  


--Separation of Powers “Does not prohibit all extra-judicial service:” absurd to think that president could manipulate by luring away to sentencing commission.  
Scalia Dissent: “Junior Varsity Legislature” impermissible.  But, If they had delegated more power then it would be OK?  Pildes therefore thinks that this argument is dubious.  


--Political process theory argument: Is congress delegating tough issues to avoid responsibility?  (Absurd here, because congress is clearly still ultimately responsible).  


--Agency may be desirable but does not accord with the constitution.  

Industrial Union Department, AFL-CIO v. American Petroleum Institute
Facts: Congress allows under OSHA for the Sec. Labor to promulgate standards to regulate occupational exposure.  Broad “occupational safety and health standard” to be determined by Sec.


OSHA prohibited Benzene exposure levels costing a fortune, but not definitely helping anyone.


--OSHA Was playing it safe with human life and placing a burden on industry.


--Key: Based on legislative history and language and structure: It was to eliminate, as far as feasible, significant risks of harm so long as not too great a cost.  


--Before a standard can be promulgated: must make a threshold finding that workplace is unsafe.  


--FAVOR AN INTERPRETATION THAT does not have “open ended grant” of power to the agency.  

Rehnquist:  Violates restraint on uncanalized power: that is, you cannot delegate such a broad uncanalized power to “make right where’s wrong” to a subordinate agency.


Must have:

1. “Intelligible Principle,” 2. “Ascertainable Standards,” and 3. This is so that important choices of social policy are made by Congress, the branch most responsive to the will of the people. 

2. Revive nondelegation doctrine


--Key Point: Because of the shadow of the delegation doctrine, court says that we’re going to read the statute to create a threshold that has to happen before OSHA can act that OSHA can’t cross


--Clear Statement Rule and Avoid constitutional problems

Scalia: Accepts basics delegation doctrines but says that this is “junior Varsity Congress” and that’s not OK.  
Marshall Dissent: Congress has been sufficiently definite in delegated authority.  Congress has made “the critical policy decisions.”
Important Case Law:

Field v. Clark: Allowed president to make decision, within congressional boundaries, as to when to lift sugar tariffs.  Congress may delegate some authority to others to make decisions, but here it gave the parameters, though president still exercises judgment Pildes: Courts reluctant to embrace realistic sense of what’s going on here
United States v. Grimaud: Under authority to prevent forest fires, there was a fine of $500 for violating any standard promulgated by the Secretary of Agriculture, who mandated permits for grazing.  He was merely “filling in the details.”  He was just deciding what offenses to include, which was OK. Increasingly familiar doctrine even though here there is clearly policy making.  

J.W. Hampton, Jr. v. United States:  “Common sense and the inherent necessities of the governmental consideration” promoted by Taft would allow 


--“Intelligible Principle to which the person or body authorized to fix such rates is directed to conform” can be seen to thrust well beyond the bounds of “filling in the details”.  (Pildes: In practice, the “intelligible Principle” test is pretty thin)
Panama Refining v. Ryan: High water mark of resistance to the New Deal.  President could not prevent importation of certain oil for price control.


--“The congress left the matter without standard or rule, to be dealt with as pleased...It would be idle to be pretend that anything would be left of limitations upon the power of the Congress to delegate its lawmaking function.”

Cardozo Dissent: President not left to roam free.  Discretion is “canalized within banks that keep it from overflowing…The separation of powers between the Executive and Congress is not a doctrinaire concept to be made use of with pedantic rigor.”  

A.L.A. Schechter Poultry Crop. V. United States: Cardozo: delegation here of authority to regulate is different from the FTC, and Interstate Commerce Commission (which are OK) because those were to prevent unfair trade, whereas here it is to make improvements, which is too broad.  NOT PROPERLY CANALIZED. 


--“Law that is giving trade associations the power to make a lot of basic rules…”

Yakus v. United States: Price Administrator to promulgate fixing prices of commodities to effectuate the purposes of Emergency Price Control Act of 1942. 1. There as a public procedure: to set forth a “statement of the considerations.”  2. There were clear limits.  Court must be able to determine whether congress’ will was obeyed: “Only if…there is an absence of standards for the guidance of the Administrator’s action, so that it would be impossible in  proper proceeding to ascertain whether the will of Congress has been obeyed,” would it be overridden.  
Fahey v. Mallonee:  Banking statute OK because it’s a long regulated industry so it’s OK here whereas it might not be “in uncharted fields.”

Kent v. Dulles: President allowed to “grant and issue passports” as he sees fit.  He won’t give to communists.  Knocked down on the clear statement rule: in non-delegation rule, clear statement rule persists that certain “extraordinary” measures still can’t be taken absent a clear statement.  So here, without clear statement, then no ability to deny passports in this manner.  It’s a “due process violation.”

Chevron v. NRDC: Acceptable in circumstances when congressional coalitions can’t be formed for each side in congress to “take their chance” and defer to administrator, expertise.  But courts can’t make decisions then based on their own policy preferences, which is left to the political branches.

Touby v. United States: 
1. Blackmun and Marshall: Judicial Review of agencies when criminalizing is a constitutional necessity.  

2. Delegations “shadow” effect: It encourages/forces government agency not to claim “too broad” a mandate, but instead to locate a demonstrated authority and all other issues consistent with it such as prior results, procedural correctness and the appropriate exercise of judgment.  “Impetus for agency concessions that the exercise of certain forms of discretion is subject to review for ‘abuse.’”

Stewart Theory: Any “remotely tolerable application of the non-delegation doctrine” must be limited to gross instances of legislative irresponsibility because otherwise it would be too dysfunctional a state of judicial review.


--In abstract there are reasons for congress to make all of these policies.  But to actually enforce that requires judgments about which details congress has to resolve itself or specific legislation has to be and it’s just too hard—how detailed is detailed enough.  Developing this doctrine not a project that courts want to get involved in.

Agency Flow Sheet:

--Is their Legal Authority?



--Does it violate the non-delegation doctrine?




--Aggrandizement or Encroachment?  




--Legality: Constitutional Structure Issue




--Political Accountability: Locke and legal process theory. 

Extent to which the administrative state is not accountable to the people.—Very much animates today’s debate.




--Uncanalized power delegation: Rehnquist concurring in Industrial Union Department: delegated authority must not be too broad, must be properly canalized.  


--Intelligible Principle: (In practice, very thing, broad discretion) (backed away from because courts don’t want to find the distinction between “too general” and “specific enough”)

--Ask Why did Congress Delegate to a commission: Because it wanted to abdicate responsibility? (Bad)  (Benzene Case: didn’t want to choose between Employers and Employees)

-or Because it was such a big project and they wanted focused expertise.  


--APPOINTMENTS:


--Superior officer (only President appoints) inferior (more options)


--Is it an interbranch appointment?



--Can’t let Supreme Court oversee Attorney General.  Can’t let Congress oversee secretary of defense.  

Appointments to Agencies: 

Buckley v. Valeo: FEC set up to regulate elections.  Rule-making power (legislative), power to investigate (judicial), and power to enforce (executive). 


--EVEN # of seats: paralyzed unless there’s a bi-partisan consensus


--Dividing appointments between house, senate, and president


--BUT Article 2, Section 2: President has power to nominate Principle Officers


--Very formalistic opinion


--Black Letter: Congress must pass a statute to be administered by people appointed by the president pursuant to the constitution. 


--This is more broad than just congressional power, it is also now executive power, so must be appointed by executive

Removal from Office of Agency

--You can always impeach


--First President Johnson Fiasco: President can remove officers at will, Sec. Def. etc. needn’t let them sit for full four years.  Unfettered executive decision-making power.

Myers v. United States: Unitary Executive Branch View: Held unconstitutional a statute that required the President to get the Senate’s formal agreement to remove an executive officer appointed with advice and consent—the postmaster of Oregon. All individuals who are exercising any executive powers have to be under the control of the president and the president has to be able to fire them if she or he wants.


--Under Myers, written by President Taft, any congressional restraints are a problem

Humphrey’s Executor v. United States: Vision from congress that if president has too much control over agency, then agency is too bent to president’s political will.  


--So congress says that FTC commissioner’s terms are fixed and can’t be removed without “cause” or corruption


--Huge ship that congress has launched that can’t be touched absent corruption



--Democracy problem

Black Letter: President Johnson’s view has prevailed with regards to highest officers—closest to the President’s tasks such as Sec. Def.—but not to lower officers like FTC commissioner.  


--As a matter of constitutional doctrine, it’s not formally resolved.

Public Citizen v. US: Justice Kennedy: If it is specifically granted by Constitution to a branch, then there is a BRIGHT LINE—no crossing.  However, if it’s just generally thought to be within the broad scope of executive power, then we are less strict.  
Bowsher v. Synar:
GAO is too closely tied to congress


--Because congress kept full removal power (no bicameralism and presentment) so therefore no executive power can be entrusted to this individual.  


--Encroachment—Congress has intruded into the executive function. 

Stevens: No “here and now subservience” derived from removal power.


--

Take Away: ONE THING THAT CROSSES THE LINE: CONGRESS TAKING A FORMAL ROLL IN THE REMOVAL PROCESS


--Because central focus is to insure that congress only enacts legislation but does not control the implementation of the law.

Morisson v. Olsen
Facts: Independent Council Statute 

Inferior v. Superior Officers

--Superior Officers must be appointed by the executive


--Congress Appoints: more options—here there is tenure, PLUS subject to removal by higher executive branch official and empowered only to perform limited duties


--No incongruity about a court appointing a prosecutor


--Commission’s acts don’t extend beyond judiciary, if they did that would be encroachment 


--

Scalia: Practically speaking, this is an ability of congress to threaten uncontrollably the President’s underlings and thereby impede their ability to perform their jobs independently.  


--

Important—In Humphrey’s Executor the independent agencies were independent—they were doing more than just executive tasks and so therefore it was OK for congress to take a roll



--But HERE, this is purely executive.


--Black Letter: Congress can make someone doing executive function purely independent “so long as congress itself doesn’t participate in the removal.  


----Here, that’s not happening


Functionalist Approach: Key is whether “removal restrictions are of such a nature that they impede the President’s ability to perform his constitutional duty…”

SO: Even people exercising Presidential Powers can be removed from the President’s control.”  

--But Scalia may also be right and win the day because he saw how this does impede the executive’s functioning 

SEC HYPO

--SEC sets up sub-branch of people appointed by the SEC to oversee the accounting industry post-Enron.  They can only be removed “for ‘cause’” by the SEC.


--Is the APPOINTMENT constitutional?  (Probably: 1. They are inferior and so superior officers can appoint—but Constitution says that only “DEPARTMENT” heads can appoint, but does “DEPARTMENT” also encompass “AGENCY?” 2. FUNCTIONAL ARGUMENT: how they hell are these agencies supposed operate if they can’t appoint people like this?)


--Is the REMOVAL constitutional?  Probably—to challenge it you’d need to challenge not only Morrison—because this doesn’t impede upon the President’s prerogatives—but also Humphrey’s Executive and the whole idea that you can have independent agencies and that congress can insulate people form presidential removal
LINE ITEM VETO

United States v. Chadha
Facts: Kenyan student overstays visa faces deporation, pardoned by AG, vetoed by subcommittee.

Principle: Legislative Veto is unconstitutional.


--Pildes Hypo Suppose that there’s a statute that calls for an agency to set standards for clean air and specifically prevents the agency from using the cost-benefit analysis in determining what the appropriate standard is.  It’s a pure health-based standard—the opposite of AFL-CIO v. American Petroleum Institute.  There’s one industry for whom this will cost a fortune.  If industry goes to court and textualist understanding, the agency wins.


--Now there’s a Republic House, and they dislike this kind of aggressive legislation, so what are the chances that the House can veto at this point?  Pretty good, so that’s effectively altering the statute without bicameralism and presentment.  


Burger: This is legislative action so therefore need bicmeralism and presentment


Justice White: this is formalistic because you can still have a statute where AG advises and waits for Congress’ consent through a one-house vote; loophole around.


--Justice Powell: This is Congress playing a judicial function and therefore violates the separation of powers

AGENCY DEFERENCE

1. Legal Deference: A decision or interpretation of any agency
a. Binding: other actors are obligated to give it a certain amount of deference.  Interpreter has legal authority and court has to recognize their authority
2. Persuasive Deference: Because of expertise, longstanding engagement with certain issues, therefore court will give some weight, although not legally obligated.  
Skidmore Deference: Skidmore v. Swift (p. 1194): Though not entitled to “binding” deference, administrative interpretations command “respect” because they have spent the most time with the statutes.  In this case, the court listened to the Department of Labor.

Skidmore Factors:
1. Consistency—how consistent has the claim been?

2. Formality of process

3. Level of Expertness

4. Persuasiveness of Agency’s Position

Core Idea of Skidmore: If an actor making rules has reason to be credible—“past judgment is good or they are experts on the issue”—then you might give them a kind of persuasive (but not binding) deference.  “Persuasive deference does have some bite, but it is tied up to some extent with how much the court respects the reasoning of the actor.”
General Electric v. Gilbert: (1974) Rehnquist cites Skidmore and declines to grant deference to opinion of EEOC that pregnant women should be offered full medical benefits by their health insurance plan because:

1. Their opinion was not contemporaneous with the statute (instead promulgated eight years later), and

2. Because this opinion submitted to the court in 1974 contradicted an earlier opinion; therefore entitled to less deference 

a. Brennan Dissent: Tardiness the result of more thoughtfulness

Chevron, U.S.A., Inc. v. Natural Resources Defense Council

Facts: Following Reagan revolution, EPA shifts to “bubble” policy allowing manufacturers to pool all of their carbon emissions and NRDC challenges.

Principle:

Two Step Analysis:

1. Whether Congress has Spoken to the Precise Issue: 




--Then Agency MUST follow the will of Congress)





(Clear Statement Requirement)





(If Statute is “clear,” then there will be less administrative deference”—Scalia, how deferential Chevron is depends upon application of the first step)

2. Whether Agency’s answer is based on a permissible construction of the statute.




(Suggests that more than one possible interpretation of statute may be valid)(Matter of Politics)
Pildes: Court suggesting that in some cases the law has one meaning and the courts are there to tell it to us, and in some cases the law is ambiguous and the decisions are really policy-making decisions  


--How agencies adopt a rule: Extremely long multi-year process.  LOTS OF WORK goes into it.


--Pildes: Agencies more accountable to the political process because they can be moved by the elected president, as with the Chevron stuff.  Chevron is saying because these agencies have such power and because congress can’t oversee everything, the President has real accountability through the electoral process, where there’s some ambiguity, it’s a desirable thing that agencies are responsible to broader political preferences.

MCI v. AT&T
Facts: FTC is trying to see if it can change/reduce some regulations in response to major changes in the market.  Now AT&T has competition (wow).

Principle: Justice Scalia says that “text of the sttute deprives much authority to administrative agencies. This is about LEGAL MEANING, which is for the courts.

Key Point: Courts looking to create some kind of limit on broad delegation of authority.


--Bankers Life v. US (p. 1211): Courts treating first Chevron step as purely textual, laying off of legislative history analysis until second Chevron step.
United States v. Mead Corp.
Facts: Tarriff standards are produced and promulgated by forty different customs departments around the country—claim that they should receive Chevron deference is denied.

Principle: Step Zero is before we apply Chevron at all we must “look at the statute, the measure that the agency is taking, and decide whether it is the kind of action that ought to get Cheveryon analysis.”

--Scalia insists on a bright line rule, says that this is not rule of law.


Souter: Chevron not intended to create a bright line rule in application

--Democratic Accountability Doctrine: The question of the power that agencies have is a question of what congress has decided, whether they delegated the power to make guidelines with binding force.

Black Letter: Classifications rulings are not going to get Cheveron deference, but still get Skidmore deference. (So agency’s view isn’t meaningless, we just go back to pre-Chevron Skidmore analysis)

SPECTRUM OF DIFFERENCE:

Notice-and-Comment: Most processes that agencies can take, should trigger Chevron.  


Trigger Chevron: When statute delegates implicitly or explicitly to the agency
Gonzalez v. Oregon
Facts: AG Ashcroft wants to use his powers to revoke licenses to doctors in Oregon who prescribe death prescriptions.


--CB: AG technically has this authority but the babysitter hypo.
Chevron Question: Chevron step-zero says no deference here: why?  “Even though AG has power to adopt rules—to classify substances and take them off of the list, these kind of interpretations of the guidelines are not an exercise of that kind of power


--Pildes: This is like the MCI case: Just like in MCI, this is a dramatic change that it’s too big for delegation.  We can’t find the offhand informal interpretation of the AG to warrant Chevron deference.


--“Even though AG has rulemaking power, we can’t believe that congress intended to give deference in this case in the way that this was done.”

BLACK LETTER DOCTRINE: Where congress has delegated the agency the power to speak with the force o flaw and the agency has in the course of exercising that power interpreted the statute that it administers, then the courts have to apply chevron.


--chev. Applies when it has the force of law (rulemaking) or when it was developed within the course of formal adjudication or “in some other context where the statutory circumstances may suggest that the agency is able to speak with the force of law.”

HYPOS: Agency issues policy manual on how to file and what to do: Skidmore deference


--Bureau of land management pamphlet: Skidmore deference
WHEN AGENCY INTERPRETS RULES THAT IT IMPLEMENTS

Seminole Rock Doctrine: Courts give agencies very strong deference when they’re interpreting their own rules, unless it’s “plainly erroneous.”

--Making agency the judge/interpreter/lawmaker of its own rules, but that’s the continuing doctrine.

PREEMPTION—Article VI (“Supremacy Clause”)
1. Field Preemption: Scheme of federal regulation is so pervasive as to make reasonable the inference that Congress left no room for the States to supplement; makes it solely federal; HOW when read the statute should we say that congress is understood to occupy the entire field?
2. Conflict Preemption Compliance with both laws is an impossibility or when the State law stands as an obstacle to the accomplishment and execution of the full purpose and objectives of Congress. Ask: HOW much conflict?
3. Express Preemption: focus on extent to which Congress sought to regulate: “related to…” must be modified: “directly,” “remotely,” “anyhow...”; ask “HOW express must it be?”

--Sometimes a Savings Clause: express non-preemption clause
Policy: Broad preemption leaves less to juries and more to agencies; less to states and more to federal government.  

· The more that you like the modern administrative state, the more that you view the agencies as more independent, detached, scientific, technical expertise to these issues—better insulated and policies shouldn’t change

· Con: The more you share a skeptical view about capacity for this detached, scientific expertise, the more it might be desirable that these unelected government officials are responsible to the democratic processs


--Inquiry: traditional area of State control (presumption against preemption?), or traditional area of Federal control? 


Pildes: Court waffles all the time on whether or not there’s a presumption against preemption

Pildes: “Once you set up agencies to view these issues, you put all of these expert resources into judging this question, and it doesn’t make sense for juries all over the place to be able to second-guess that judgment.”  


--Juries as back up system?  Agencies too beholden to special interests?


--Should Tort system be understood as a kind of regulatory regime?

Geier v. Honda Motor Co.
Facts: Honda crash.  Suit at common law that there was a duty to have an airbag, but federal statute only required either an airbag or a seatbelt.

Principle: Here, Congress’ statute was a floor and a ceiling because it was expressly stated why it would mess up the regulatory scheme to have requirements that exceed the floor.  

Riegler v. Medtronic
Facts: Catheter used incorrectly by doctor.  Failure to warn claim.  

Principle: Common Law rules are REQUIREMENTS within the meaning of a preemption statute.

--Common Law doesn’t need to be specifically about these things, it’s enough that they apply here and that’s the issue.  

Ginsberg: Never any intention on the part of Congress to have these statutes preempt like this.


--Presumption against preemption in places of traditional state control


--Stevens: Text is clear in statute and therefore trumps my judgment

· Common: Even though court reluctant to express policy of how much deference to give agencies, the courts almost always side with the agency’s interpretation:
· Pro: How much power Congress delegated to the agencies is a legal question
· Con: What’s involved is a lot of the same kind of cost-benefit judgments about how to most effectively regulate that are implicated in application of the agency’s expertise in administering the statute.  

· Skidmore: more legalistic view of what agencies are and what they should do

· Chevron is a more political view: the more formally the agency acts, the more forcefully it will be able to assert its prerogatives about what the meaning of the rues/statues are

Bates v. Dow AgroSciences
Facts: Failure to warn claim at common law even though failure to warn was still in line with federal requirements.

Principle: 

1. States can adopt parallel requirements; whereby violation of a federal statute is de fact negligence because preemption clause only included “in addition to or different from”

2. Deference to areas traditionally controlled by the states

3. Even though based on consumer expectation test, the manufacturer might become liable based on the advertising for defective products claims, those incentives to change the label are not requirements; they are incentives, and therefore state actions that so incentivize are not preempted.

4. Breyer: We ought to give a lot of deference to agencies regarding their own judgment about the preemptive effects to their policies

Nader’s Titanic problem: Titanic was within British safety standards, but perhaps negligence could be found nonetheless; states should be able to raise the floor

State Farm

Facts: Agency decided to promulgate safety standards and there is 

Principle: 

A) Legal Decisions—Chevron Deference

B) Factual Decisions—APA demands arbitrary and capricious deference

Agency cannot just go back: to rescind a rule that’s been adopted through this complicated and elaborate process then they have to explain why it’s not arbitrary and capricious


--Any Action of informal rulemaking has to survive the “arbitrary and capricious standard”

--Court: Ensure that agency goes through reasonable process so that rule is reasonably qualified


--Court instructs that it interprets statute as saying that SAFETY is PREEMINENT and that therefore court can’t make a cost-benefit determination

--Pildes: Chevron and Mead deal with the question of agency interpretations of law


--APA fills the gap for the other kinds of foundations of an agencies decisions


--Complicated: mixed basis of law and fact


--Assertions of law reviewed under Chevron/Mead and facts under APA arbitrary and capricious standard

--Substantive oversight assessments in making sure that an agency meets this arbitrary and capricious standard. 

FDA v. Brown and Williamson Tobacco
Facts: Under technical reading of statute, FDA should be able to regulate Tobacco.

Principle: Like in MCI and in Oregon v. Gonzalez, the court is unprepared to allow agency—no democratically accountable—to get its hands on a major piece of policy

--Agency’s interpretation doesn’t survive Chevron because we’re looking at the broader scope of oversight


--Court says: in addition “we must be guided to a degree by common sense as to the manner that congress is likely to delegate an issue of such magnitude”



--Shadow of Delegation Doctrine: not prepared to read this statute as delegating this stuff to the FDA
EXECUTIVE

--President facing a hostile congress is eager to use agencies to get around the difficult or impossible task of legislating executive goals

-- Pildes: understand this position: shadow of delegation doctrine: courts recognize the inevitability of broad congressional delegations but seek to find ways short of invalidating delegation to insure that the delegation remains democratically accountable
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