Administrative and Regulatory State

II. Empowerment & Control of Admin. (The Legislative Connection) [59]
· Statutory Vagueness and its Antidotes 
· Nondelegation Doctrine: 
· First, NDD is a “ jurisprudential dead letter.”  
· History. Has only been applied twice--both by SC in ‘35. Panama Refining, A.L.A. Schechter.  
· Amalgamated Meat Cutters (DC ‘71): Allowed delegation with sufficient safeguards

· Sun Ray Drive-In Dairy (Or.’73): Broad delegation requires that agency establish standards to apply
· Whitman (SC’01): upholds delegation under a broad statute so long as there are “intelligible principals” for agency to follow (but rejects Sun Ray principal that agency can cure delegation problem by adopting its own standards).

· Policy: Reasons to avoid broad delegations. (1) Separation of powers. We do not want to vest authority in a single executive. (2) Electoral accountability. Lawmakers should not be able to shift unpopular decision-making to third parties they can blame; (3) Deliberative decision-making; (4) Weak administrators. Lack of standards means there is no law, open to interpretation and will receive intense litigation.  Administrators will avoid making firm rules.

· Ways Congress can control legislation:
· Legislative vetoes. Congress can correct agencies without enacting a new law. (can be unconstitutional)
· Chadha (SC ’83): Congress may not enact a one-house veto of the AG’s decisions; this violates the bicameralism and presentment requirements. This is because Congress’s action was “legislative in character and effect”: it affected the legal rights, duties, and obligations of persons all outside the legislative branch (i.e. the AG and Chadha).  

· Rule: If pass law w/ external effect (i.e., legislative officer carrying out legislative function), must go through bicameralism & presentment, or else unconstitutional under Chadha.

· Severability.  An unconstitutional legislative veto is severable if Congress would have enacted the provision without it. Alaska Airlines.

· Specific Statutes. Congress can pass laws with greater specificity.

· Sunset Laws. Sunset laws require periodic review of government programs.

· Appropriations Riders. Riders can force agencies not to use any funds to take certain actions.

· Statutory precision.

· Policy: Problems.  (1) No enforcement exceptions; (2) inflexible to changes in knowledge, politics.
· Irrebuttable presumptions.

· Since LaFleur (SC ’74), Court has not applied “irrebutable presumption” jurisprudence to invalidate statutes that characterize the challenged issues as “evidentiary.”

· At one time, however, Court struck down evidentiary presumptions under DPC. See, e.g., Murry (SC ‘73) (Irrebutable presumptions violate the Due Process Clause when they are frequently contrary to the facts); Bell (SC ‘71) (State law that automatic suspends driver’s license of uninsured motorist in accident that causes damages amounts to an impermissible presumption that all uninsured motorists are at fault).

· Explicit statutory instructions. Perfectly constitutional, but can be problematic, because they remove discretion. See, e.g., Public Citizen v. Young (DC Cir. ’87) (Because the Delaney Clause withdrew all discretion from the FDA over banning carcinogens, the FDA must ban carcinogenic dyes, even if the risks to humans are trivial. (no de minimis exception)).

· Ways in which Congress controls administration.
· Statutes.

· Procedure-based statutes. APA, FRA, FOIA, Sunshine Act, Advisory Comm. Act, Priv Act.

· Procedural statutes w/substantive goals. NEPA, Reg. Flex. Act, Paperw. Red. Act, DQA.

· Safeguarding integrity of decision-makers. Civil Serv. Ref. Act, Ethics in Govt. Act, IG Act.
· Direct oversight. Overall, courts are cautious about interfering, but the will in some cases.
· Adjudicatory functions. Due process concerns about influence that might interfere w/ agencies’ judicial functions, especially for cases immediately before the agency. Pillsbury (5C ‘66) (disqualifying agency as unable to provide fair hearing, after Senators grilled hostilely while case still pending). Codified at § 557(d).

· Legislative and policy functions: Administrators may not base their decisions on technically irrelevant influence from congressmen. Volpe (D.C. ‘71).  But, some pressure allowed b/c rulemaking is by its nature political process. Sierra Club v. Costle (DC, 1981).  Constraints here only derive from substantive law, not DP.
III. Administration & the Executive Power [182]

· Ways Congress controls agencies. (1) direct appointments (most invalid; see Buckley v. Valeo), (2) appropriations, (3) imposing qualifications (including political party affiliation), (4) requiring “cause” for removal; (5) Senate advise and consent.
· Ways President controls agencies. (1) Appointing and removing officials; (2) Issuing executive orders, directives and statements of policy; (3) Reorganizing agencies.
· Appointments

· Officers. The President must appoint Officers. Appointments Clause (Art. II, § 2, cl. 2); Buckley v. Valeo (SC ‘76)
· Officer of the United States: anyone exercising significant authority pursuant to the laws of the United States, such as (1) rulemaking, (2) adjudication, or (3) enforcement functions.  Buckley (SC ‘76).

· If someone makes or applies the law, he is an officer (esp prosecutorial power). Note: rulemaking is executive!

· Congress cannot make appointments to agencies itself (Buckley).  But can set qualifications.

· Congress may appoint Legislative Officers whose activities relate only to Congress (e.g., if exercise investigative and informative powers only—powers that Congress itself could exercise). (Buckley)
· Inferior Officers. Congress may delegate to Pres, courts or agencies the power to appoint inferior officers. Appointments Clause (Art. II, § 2, cl. 2).

· An official whose work is “directed and supervised at some level by” a presidential appointee. Edmond v. US
· The Inspector General or “special prosecutor” (appointed by court) is an inferior officer, because:  (1) Subject to removal by the AG (thus “inferior”); (2) Vested with limited duties (only handling single case); (3) Limited in tenure.  Morrison v. Olson (1988). 

· Employees. Lesser functionaries subordinate to officers of United States.  Congress may regulate. Valeo n. 162.

· Removals. 
· Default Rule: Assume appointing authority grants removing authority. (Removal power not in Constitution.)

· Congress’s ability to remove.

· Congress can remove by impeachment.

· Congress can’t retain power to remove executive branch officers. Bowsher v. Synar (SC ‘86). Formalistic: Figure out what branch to place officer in.  If agent has both legislative & executive functions, then Congress may not involve itself in the removal (Bowsher). Issue of “congressional aggrandizement.”

· Congress’s ability to control whether the President can remove.

· Congress can limit the President’s ability to remove (& appoint?) as long as the restrictions do not impede the President’s ability to Take Care or unduly trammel on executive authority (or aggrandize Congress such that there would be insufficient checks & balances). Morrison v. Olsen (SC ’88) (upholding AG “good cause” removal power of special prosecutor).  Abandoned “quasi-legislative/judicial” vs. “purely executive” distinction of Humphrey’s Executor (no good way to draw line).

· Congress cannot insert itself into the removal process (can only “regulate” in advance). Myers v. U.S. (1926)

· Still may be exclusively Presidential area into which Congress cannot intrude, e.g., foreign emissaries.
· The President’s Power of Policy Initiation 

· President’s power must be inherent in Constitution or come from statute.

· Youngstown Framework: (Jackson): (1) Clear allocation of power to President by Congress ( Pres can act unless prohibited by Constitution. (2) Clear denial of power to President by Congress ( Pres cannot act unless Constitution denied Congress power to regulate. (3) Twilight Zone – No clear grant or denial of authority (e.g., Congress has acted, but meaning unclear) ( Pres can rely on own independent powers, or bootstrap into statute. 
· Only tie-breaker for Twilight Zone is statutory interpretation.  (1) Specific textual authority; (2) General purposes and past practices; (3) Statutory context (in pari materia); (4) Legislative history.

· Inherent Constitutional authority, e.g., military and foreign affairs, can be trumped by legislation; whether court thinks President is or is not acting contrary to congressional policy is likely to be decisive for legality of domestic initiatives.

· Statutory Authority: Pres can’t order subordinate to act outside of zone of discretion. (Kendall) BUT: Can exert pressure to conform to his agenda, so long as defensible w/in discretion zone.
· Executive Orders. Most formal command from Pres to exec. 

· Note: No private right of action for “beneficiary” citizens to enforce EOs.

· OMB. Created by Congress to allow the President some control over administration. President uses it to impose requirements on agencies. DOJ Memo says Pres’s Take Care duty gives him coordination power over agencies. He can make them prepare cost/benefit analyses for major rules; supervise rulemaking by Exec Branch agencies Congress has so charged; supervise procedural matters of independent agencies to make sure they are faithfully executing the laws. Constitutionality of this view is controversial.  But Pres clearly has coordinating authority (including cost/benefit).
· OMB criticisms: (1) delay; (2) secrecy; (3) not accountable to Congress; (4) displaces expertise.
· OMB Empirical evidence. Evidence is ambiguous on whether OMB oversight has generated more socially beneficial rules, or whether it has undermined the rule of law by introducing politics into rulemaking.

· OMB limits. OMB cannot review proposed regs pursuant to an EO if it causes agency to miss statutory deadline. EDF v. Thomas (DC Cir. ’86).  
· War on Terror
IV. Administrative Adjudication [312]

· Overview
· Adjudication. Any process that leads to an “order.” An “order” is anything other than rulemaking.
· APA adjudication. The APA’s formal adjudication requirements are only necessary if the statute requires a “formal process.” (“On the record after opportunity for hearing.” Florida East Coast Railway.) Agencies will fiercely fight formal hearing requirements b/c money & burden; gives rise to DP challenges.
· What cases can Article I courts hear?
· Restrictive view [Northern Pipeline (SC ’82)]. Parties can only adjudicate public rights (bankruptcy), and not private rights (breach of K), in A1 courts. A1 courts restricted to territorial courts, courts-martial, public rights cases, and adjuncts to federal courts.
· Broad views 

· Schor (SC ’86). Article I courts may adjudicate private claims in some cases. (Public/private rights distinction is not determinative). Private claims OK when: (1) Waiver. Party in court waives right to AIII forum. (2) Narrow. E.g., counterclaims only. (3) A3 Review. De novo.
· Thomas (SC ’85). Congress may force binding arbitration over private rights that are closely related to fed. regulatory schemes.
· Most recent view. [Granfinanciera (SC ‘89)] Private/public rights distinction remains. Jury trials are required for private rights.  If a statutory right is not closely intertwined with a federal regulatory program, and if that right neither belongs to nor exists against the federal government, then it requires AIII court.
· Constitutional Due Process Doctrine: Does the given process violate the DPC? (Perry-Roth).  Note: Need state actor!
·  (1) Does the DPC protect the claimed interest?  Is a “life, liberty or property” interest implicated?

· Property interest: “legitimate claim of entitlement” based upon “existing rules or understandings that stem from an independent source such as state law.” Roth. I.e., a well defined entitlement. E.g., setting up relief fund w/ specific criteria of who qualifies ( entitlement; if no criteria ( no entitlement.

· Irony: Only protected against procedural arbitrariness if substantive criteria fixed; in case of substantive arbitrariness, we permit procedural arbitrariness to boot.

· Roth: no property interest in being rehired by U.Wis. after one year term expires.
· Perry: property interest in being rehired based on rules or mutually explicit understandings. 
· Statutory language like “this creates no entitlement” is not determinative. If statutes or regulations limit official discretion by explicit mandatory language = entitlement.  See Wash. Legal Clinic for the Homeless v. Barry; Weston v. Cassata.
· Generally no property interest until state makes initial determination of eligibility. Sullivan.
· Liberty interest, e.g., in reputation.  Can sometimes be protected by tort law instead. Rule: Don’t get extra DP rights if normal tort/contract claims can cover it; but this rule is usually confined to situations where state has strong reasons not to grant pre-deprivation hearing, e.g., Ingraham (discourage teacher discipline).
· Once a state gives an interest, the minimum process for revoking it is Due Process. States cannot impose lesser procedure. See Loudermill (rejecting the “bitter with the sweet” approach advocated in Arnett).  Conversely, if State guarantees greater procedure and then fails to provide it, does not amount to a DP violation. Horowitz.

· Even if a statute authorizes an action (here, detention as an Enemy Combatant), DP requires that defendant be given a meaningful opportunity to contest the factual basis before a neutral decision maker. Hamdi v. Rumsfeld (SC ’04).
· (2) If so, determine process required.  (All entitlements protected by hearing right; question is how much, when.)
· (1) Tradition. Procedures must match customary processes of law. Problems: (a) can be difficult to ID correct “tradition”; (b) impedes reform.  Use if clear precedential framework, e.g., tax benefits.
· (2) Law. Process that’s due is the process specified by law (See Arnett, “Bitter w/sweet”). 
· (3) Natural Rights. Premised on individual autonomy; demands “fundamental fairness”. Similar to Ackerman/Fiss view that “what process is due” depends on its effect on the position of a citizen in the liberal state and social justice concerns. Problems: Too abstract.  Use if shocks conscience, e.g., Hamdan, criminal.
· (4) Interest Balancing. Currently dominates. Perry; Roth; Eldridge.
· (a) What is the magnitude of the interests of the private parties?

· Goldberg: Welfare is high; “very means w/ which to live.” Plus, many can’t write.
· Eldridge: Disability is low, b/c welfare is still available. --> only post-term hearing.
· Termination more severe than suspension. Loudermill vis-a-vis Gilbert.
· Applying for new benefit (not termination) probably only gets post-determination hearing.
· (b) What is the government’s interest in procedural efficiency?
· Eldridge:  Disability is high, b/c extensive procedures would be expensive. 
· In emergencies, that interest is extremely high. North Amer. Cold Storage (even w/o notice)
· (c) What is the risk of erroneous deprivation from a summary process (accuracy)?

· Disability is low, b/c based on objective medical evaluation. Eldridge. (per JM: not true!)
· Written submissions unsatisfactory where credibility/veracity at issue. Goldberg.
· Policy: 
· Problems with Goldberg: W/in 2 yrs Goldberg was costing NYC $5 mil/month. City recouped $ by reducing payments. Very few decisions reversed at hearing, so in effect, most $ taken from needy, spent on hearings for non-needy.
· Problems with Eldridge. (1) involves not just deprivation of benefits, but judgment about individuals’ moral worth; (2) views the sole purpose of procedure as enhancing accuracy; overlooks process values; (3) assumes social value is impossible to measure; (4) we can’t protect DP rights by balancing interests. Someone whose property/stature is at stake should be heard, b/c lack of participation causes alienation/loss of dignity.

· Contextual coherence in entitlements

· Public school education. “Soft touch” here b/c doesn’t view education as situation in which adversarial hearings should be inserted. Recognize students’ rights, but provide flexibility to administrative expertise, especially in developing procedures. Generally no trial-type hearing granted. Lopez; Ingraham (summary procedure OK for corporal punishment b/c tort action exists); Horowitz (summary procedure OK for expulsion based on academic performance b/c school’s expertise in that area; academic judgments unsuited to courtroom method). 
· Reputation cases. Uncertain jurisprudence. Constantineau (reputational harm + denial of right can give rise to hearing); Roth (reputational harm is “liberty interest” protected by DPC); Paul (pure reputational harm not protected by DPC). 

· Prison administration. No liberty interest for prisoners unless “imposes atypical and significant hardship on inmate in relation to ordinary incidents of prison life.” Sandin v. Conner. (transfer, solitary OK; reconfinement after parole NO). Deprivation must not be due to mere negligence Daniels v. Williams, or unauthorized act. Parratt v. Taylor. Defer to administrators, don’t constitutionalize tort law. If have tort remedy, that suffices. Hudson, Parratt. Possible explanations: high volume conflicts – don’t want to bog down federal courts; federalism – don’t want to intervene in state cases.

· Exit strategies from public employee/DP jurisprudence. In Vail, Posner says Court could exit public employee/DP jurisprudence in three ways: (1) no property right in public employment; (2) state’s action does not deprive P of property right; (3) common law remedies are sufficient to satisfy due process.

· Federal Statutory Hearing Rights
· Effect of Statutes. Statutes are starting point for determining the nature and existence of hearing rights in federal programs. “On record after oppy for hearing” triggers § 556. However, if the statute just says you get a “hearing” does not mean you get full evidentiary hearing. Florida East Coast RW (rates apply to all). Even if statute says nothing about hearing you may get one.  Yamasaki (moral judgment about individual). Organic statute can supercede APA.

· Current doctrine. Does the P get a hearing right?

· (1) Does the P raise a constitutional due process claim? If so, apply constitutional Due Process doctrine, above. Chemical Waste Management Inc. (DC Cir ’89).  (Even statutory claims must pass this test- but always do.)

· (2) If statutory, apply Chevron. Chemical Waste Management Inc. (DC Cir ’89).

· Step I: Has Congress directly spoken to the precise question at issue? If so, agency must follow Congress. Chevron. 

· If statute says “on the record after opportunity for an agency hearing,” Congress has addressed the issue, and § 556 applies. Florida East Coast Railway (SC ‘73) 

· Step II: Defer to agency’s interpretation if not unreasonable. Chevron.

· Judges cannot impose their own desired procedures. See PBGC; see also Chevron, Chemical Waste Management Inc. (supports the argument that if a statute doesn’t specify procedure, court should let agency do it).  Extra deference to rules (no rule in Yamasaki).

· However, if a judge does impose a different procedure, see Yamasaki (requiring an oral hearing where the statute does not), he will engage in legislative-vs.-adjudicatory-decision analysis and require extensive procedures for adjudicatory decisions. Note: Yamasaki is pre-Chevron.

· Adjudicatory vs. Legislative Decisions. Only adjudicatory actions require DP protections/hearings.

· (1) Numbers affected. More affected, more legislative. Londoner, Bi-Metallic; Florida East Coast RW.

· (2) Prospectivity. More forward-looking, more legislative.

· (3) Nature of facts. Legislative facts (general) vs. adjudicative facts. Yamasaki (assessing “fault,” credibility).

· Third-Party Hearing Rights. One party may be able to force an agency to hold a hearing with another party:

· Comparative hearings. 

· Technical exclusivity. Agencies must hold comparative hearings when statute requires hearing before denying application, and two applications compete for the same resource. Ashbacker.

· Economic exclusivity. Ashbacker does not apply when granting the same resource to two applicants is economically infeasible- does not cover competition difficulties. ANR Pipeline.

· 3d-Party Intervention: If an agency must protect the “public interest” and a member of the public claims it is not, they might be able to force a hearing to vindicate their rights. United Church of Christ v. FCC (DC Cir. ’66). This might not survive modern standing doctrine, however. Diff b/w standing in federal courts vs. standing in agency adjudication.

· 3d Party Enforcement of Another’s DP Rights. Third parties cannot enforce another person’s DP rights. O’Bannon (nursing home residents have no DP right to hearing regarding revocation of nursing home’s Medicaid certification); Ridder (agency need not give lawyer hearing before ordering client not to pay lawyer).

· Unless person who holds right is disabled from pursuing themselves (e.g., parent on behalf of minor).  

· Or when a third party is the target of an order, even if not the subject of it. Bradshaw.
· On-the-Record Adjudicatory Process (APA adjudication)
· APA Requirements.
· Initiation [§ 554(b)(c)]. To commence formal APA hearing, agency must notify parties of four details: (1) time, (2) place, (3) nature, and (4) legal authority for holding hearing, plus matters of fact/law to be asserted.

· Informal settlement [§ 554(b)]. After hearing announcement, agency must give parties opportunity to settle.

· Initial decision maker. Normally an ALJ presides and renders an initial decision.  

· Exclusivity of record [§ 556(e)]. Transcripts, exhibits, and all other formally filed papers constitute exclusive record of APA hearing. When following § 556, agency may not rely on supplemental scientific material that was not introduced as evidence (reversible error). See § 556(e). Seacoast Anti-Pollution League v. Costle (‘78).
· Ex parte contacts [§ 557(d)(1)(A), (B); § 554(d)]. No ex parte contacts after hearing is noticed. If occurs, must make part of public record and can impose sanctions. Exceptions: (1) Contacts b/w agency and presiding officer at a formal hearing are OK; (2) Persons other than the officer can give Congress info.

· Separation of functions [§ 554(d)]. No one who works as investigator/prosecutor may participate in decision (except the head of agency). But need not create separate agencies. See also AG’s Com. on Admin. Proc. (arguing that creation of separate agencies for adjudication will increase cost, stifle programmatic goals, and decrease negotiation). BUT: Does not apply to initial licensing or rate cases, which lack adversarial tenor.

· Appearance of parties and other interested persons. A party may appear personally or through counsel.  Discovery. APA is mostly silent. Subpoenas may be available. No corollary to FRCP 26.

· Evidence. [§ 556(d)]. Agency may limit to written presentation if party will not be “prejudiced thereby.” Right to cross-examine witnesses only “as required for full and true disclosure of the facts.” §556(d).

· Proof. (1) Burden. Agency usually has burden of proof; sometimes in licensing cases it’s reversed. (2) Standard. Standard of proof is unclear. APA is silent, and SC has required “preponderance of the evidence.” 

· Product of the hearing. § 557(b).  Either (1) or (2). (1) Initial decision that will become final unless a party seeks a change. (2) Tentative decision that must be formally adopted by the agency.  

· Administrative appeals. § 557(b): An appeal can be a party’s right, or at the agency’s discretion. § 557(b): In review, agency has all power it would have had if it had heard the case itself. § 556(d): Review based on “substantial evidence” in “whole record.” § 557(c): All decisions, including initial, recommended, and tentative decisions, are a part of the record. ALJ’s determination weighty, esp. for credibility issues. Universal Camera.
· Hierarchy: Top-level decisionmaker must have some exposure to the evidence & argument. Morgan v. U.S. (“the one who decides must hear” – but evidence can be taken & sifted by competent subordinates).
· Alternatives to formal hearings. Agencies also use the following mechanisms to avoid formal hearings: negotiation, settlement, advisory opinions, threatening publicity, and requesting “voluntary” product recalls.

· Adjudicatory independence. 
· Impartiality Under the APA. § 556(b). Must be conducted in “impartial manner.” 
· The APA incorporates the DP requirement of unbiased adjudicator.  Personal financial stake may be a disqualifying bias, e.g., receive share of fines, or business creates a conflict of interest. Berryhill (optometrists revoked competitors’ licenses). But does not apply to “institutional” income (e.g. when fines increase budget).

· Prejudgment. Courts can vacate agency rulings if they think officials have prejudged issues. American Cyanamid (Chairman led legislative investigation on same facts); Cinderella Career and Finishing Schools (public statement on issue). Test for disqualification is whether “a disinterested observer may conclude that the agency has in some measure adjudged the facts as well as the law of a particular case in advance of hearing it.” 

· ALJs have standing to sue when their independence may be compromised by agency policies. Nash v.Califano
· “Quality Assurance Programs” that impose requirements on ALJs can violate the APA. Assoc of ALJs.

· Controlling Adjudication Through Rulemaking. Agencies try to lighten burdens of formal adjudication by narrowing issues to be explored in formal hearings and simplifying their resolution.

· E.g., Agency can rely on published guidelines to determine a claimant’s right to benefits. Heckler v. Campbell (SC ’51) (claimant can still dispute facts to which guidelines apply, but can greatly limit evidence claimant can present).

· But Sykes: Cannot rely on grid if doesn’t take account of other limitations (e.g., monocular vision).
· Agencies must clearly inform parties when it takes official notice of material fact so parties can dispute it. Ohio Bell. But see Gonzalez v. INS (7th Cir. ’96): INS noticed changed political circumstances in Nicaragua w/out chance to rebut.

· Avoiding Adjudication Through Rulemaking. 

· Can revoke license based on objective criteria (age) w/o a hearing. Air Line Pilots Assoc v. Qesada (2d Cir ’61) [460]

· Agency may impose a threshold by regulation and summarily reject applicants that fail to meet the threshold. FPC v. Texaco (SC ’64) [466]. However, agency should include a waiver or elapse clause to avoid judicial review.

· Evidentiary rules: Agency may publish regs imposing evidentiary requirements that limit hearings before license withdrawal. Weinberger v. Hynon, Westtcott and Dunning, Inc. (SC ’73) [469]; Agency can limit amount of evidence party may submit at adversarial hearing to level playing field. National Min. Ass’n v. Dep’t of Labor (D.C. Cir. 2002).

· Judicial Review of Adjudication.

· “Substantial evidence” standard.  

· Review can happen if (1) party appeals; (2) agency must seek enforcement of order (if party doesn’t comply).

· Reliable hearsay evidence alone can support a finding of “substantial evidence.” Richardson v. Perales (1971). Rejects old “residuum rule,” which required at least a “residuum” of non-hearsay support for underlying fact-finding.
V. Administrative Rulemaking [474]

· Rulemaking Procedure

· Types of rulemaking. APA provides for formal and informal rulemaking. Because formal rulemaking is so arduous, most post-APA statutes allow for informal rulemaking. 

· Formal rulemaking (APA §§ 556 and 557) is like a judicial trial. Often criticized for inefficiency. Reviewed for “substantial evidence” under 706(2)(E).

· Informal rulemaking (APA § 553), agencies must comply with four requirements (1) notice: provide notice of a proposed rule; (2) comment: allow for comments (which may be written), then (3) publication: publish a final rule that (4) response, basis and purpose: considers and responds to the public comments and adopts a “concise general statement” of the rule’s basis and purpose.  Public (oral) hearings are not required under § 553.  Reviewed under the arbitrary and capricious standard, 706(2)(A).

· Legitimating features of rulemaking: (1) Judicial process. Agencies use court-like processes to legitimate their actions; (2) Expertise; (3) Micro-politics / participation. Agencies work in a participative process.

· Substantive review of rulemaking
· Outside of the APA.

· Pacific States Box (SC ’35): Court will review state’s regulation for “arbitrary/capricious” under rational basis review. Courts follow a deferential standard:  any conceivable facts will support the rule. The rationale need not be in the record. 
· Lee Optical (SC ’55): Court will not use DPC strike down state law that merely seem unwise or improvident
· But see, Bob Jones University (SC ‘83) Is action barred by Bill of Rights or Equal Protection Clause? More exacting review. (carefully reviewing IRS regulations for conformity with the Free Exercise Clause).

· Under the APA.

· Doctrine. Courts look for substantive rationality. Under the “arbitrary and capricious” standard of § 553 informal rulemaking, courts review for procedures, evidentiary record, rationales, similar to formal rulemaking. This is different from the Pacific States Box test.

· “Paramount objective is to see whether the agency … has negate[d] the dangers of arbitrariness and irrationality in the formulation of a rule.” Auto Parts ( proceduralizes the requirement.
· Arbitrariness review can be very exacting; maybe no less than substantial evidence. See Bunny Bear.

· Courts will not require formal rulemaking where the statute doesn’t require. Auto Parts.

· The basis and purpose need not be in the Federal Register text if the court can discern them from adjudicatory hearings. Alabama Assoc of Ins. Agents. But no post hoc rationalizations. Tabor.

· Agency must thoroughly respond to comments and include evidence on the record, available for review, to outweigh complainant’s counter-evidence that rule is arbitrary and capricious. National Tire Dealers & Retreaders Assoc. v. Brinegar. Cannot piggy-back on Congress’s deference either.

· When an agency modifies or rescinds a previously promulgated rule under § 553 of the APA, it must supply a satisfactory, rational analysis supporting its decision. Otherwise its action is arbitrary and capricious. Motor Vehicle Mfg Assoc of U.S. v. State Farm Mutual Auto Ins Co (SC ’83) [520].

· The agency must supply a basis and purpose for its rules. (1) Basis is the statutory authority—what authorizes the agency to take the position? (2) Purpose is a statement about how the facts, given the basis, lead the agency to the rule it has adopted.  This is an instrumental-rationality objective. It often reads like a judicial opinion, which review both law and fact. 

· Agency Process. Can mask the political policy choice inherent in every agency decision: (1) State goals. E.g., MVSA – “meet the need for vehicle safety”. Agency has broad discretion to interpret. (2) Find facts. Out there in world; uncertain. Example: With NHTSA case, factual inquiry was whether the agency reasonably believed that passive restraints were effective; (3) Analyze facts (includes policy choice- subject to tides). Courts often look to this analysis, rather than second-guessing agency explanation (rationale). Example:  NHTSA had to determine whether its regulatory standard was reasonable.  Reasonableness involved a cost-benefit analysis; (4) Provide rationale (explanation).  In ideal world, clearly links goal to fact to policy.  Show that agency used its expertise to come to a decision that furthers the statute’s goal. Pretend like no policy choice was made. 

· Court’s method. Agency not a legislature—must explain itself.  But, realistic about world it operates in. Acknowledge agency answering to dual values: expertise and political accountability—sometimes compete, and world is uncertain.  Still must assure carry out mandate. The judicial debate focuses on the underlying premise for the judgment, but not the underlying values in the policy choice. Our paradigm thus is that things are “legal” because they can be rationalized through goals and facts.  This is not a political accountability model.

· Enforcement vs. pre-enforcement actions. Mashaw thinks it is better to review rules in enforcement actions. This allows courts to use a scalpel. 

· Procedural requirements of APA § 553
· Notice and opportunity for comment.
· Agency must give notice of the scientific data it relied on to make regs, let interested parties comment, and respond to those comments.  United States v. Nova Scotia Food Products Corp (2d Cir. ’77) [535]. Courts attack on procedural grounds, even if substantively bad rule.

· Agency must generally allow comments on critical new information it received during process. Air Transport Ass’n v. FAA (D.C. Cir. ’99) [543]. Must make available all data used to make conclusion. Solite Corp.

· However, information received after the comment period doesn’t require reopening comments if addresses only issues fully ventilated in comment period. Bldg Industry Assn of Superior Cal. v. Norton (D.C. Cir. ’01) [543]

· The scope of final rule normally may not exceed original Notice of Proposed Rule; this denies interested parties opportunity to participate. Wagner Electric Corp. v. Volpe (D.C. Cir. ’72) [543]. However, substantial changes b/w NPRM and rule OK if in character with original scheme.  South Terminal Corp. v. EPA (1C ’74) [544]
· While public comment is important, agency may not elicit diverse comments by paying groups to submit comments. Pacific Legal Foundation v. Goyan (4C ’81) [546]
· Agency need not give notice of analysis relied upon (as long as factual basis is revealed). United Steelworkers of America v. Marshall (DCCir ’80) [546]. Must reveal all facts relied on (Nova Scotia); but new analysis/recommendations of those facts are OK.
· Hearings [548]. Except in rare circumstances, a reviewing court cannot impose upon agencies more stringent procedural requirements than those enumerated in the APA § 553. Vermont Yankee Nuclear Power Corp. v. NRDC (SC ’78) [550]
· Even when statute requires “substantial evidence” review based on “whole record.” See Mobile Oil Corp (DC).

· Ex Parte Contacts in Rulemaking [558]. As long as agency meets statutory requirements and provides decision fully supported by record, court will not overturn based on EPCs w/ President. Sierra Club v. Costle (DCCir ’81) [563]

· Cites Vermont Yankee: APA doesn’t prohibit EPCs, and can’t add to what APA requires.

· Political pressure. To overturn rulemaking for political pressure, (i) pressure must be designed to force administrator to decide based on extra-statutory factors; and (ii) the administrator's determination must be based on those extraneous considerations.  D.C. Federation v. Volpe. Illegality must be in record; not just on what people suspect happened.

· Solution to political realities: If decision justifiable by record, then OK.  Just don’t admit (e.g., bridge case).

· Bias. Courts might review for bias. Admins w/$ or relationship conflict might be found biased; has rarely occurred. 
· Prejudgment. Rulemaker disqualified only upon “clear and convincing showing” that rule maker possessed an “unalterably closed mind” on matters critical to the disposition.  Assn of Nat’l Advertisers v. FTC (DCCir ’79) [580]. Rulemaking doesn’t require neutrality; more like legislators. No rule has ever been set aside based on prejudgment.

· Exemptions to 553: 
· Categorical exemptions of 553(a)
· (1) Rules on military/foreign affairs and; (2) Relating to agency management or personnel or public property, loans, grants, benefits, or contracts.” 

· Non-Legislative rules: 553(b)(3)(A)
· Interpretive rules; general statements of policy

· Am. Mining Cong. v. Mine Safety & Health Admin. (DCCir ’93) [587]: Notice and comment only required if rule intended to have force of law, i.e.:

· Agency would have no basis for enforcement action without a rule
· Agency has published rule in CFR
· Agency has explicitly invoked its general legislative authority, OR 
· Rule effectively amends a prior legislative rule. (changes, not merely narrows).

· If agency binds itself to an interpretive rule in enforcement actions, it is legislative, must go through notice and comment. Community Nutrition Institute v. Young (DCCir ’87) [592]

· When a statute does not directly impose a duty, but rather obligates an agency to impose a duty, creating that duty is a legislative, rather than interpretive, function. Hoctor v. United States Dep’t of Agriculture (7C ’96) [593]. Telling agency to create a standard cannot be interpreted, particularized; rather delegates legislative authority to set the standard.

· Rules of organization or procedure; 

· Agency need not provide notice-and-comment for procedural changes, even if they indirectly harm economic interests. James v. Hurson Associates v. Glickman (DCCir ’00) [586]
· Am. College of Neuropsychopharmacology: Refused to allow 150 pages of “procedural rules” without notice-and-comment, finding rules to be substantive.
· Good Cause: 553(b)(3)(B) - When the agency finds “good cause,” that notice and public procedure are “impracticable, unnecessary, or contrary to the public interest.” Must be invoked by the agency at the time the rule is issued, rather than when it is challenged.  Closely scrutinized by courts.  

· Policy: Arguments for and against acting under an exception:
· Benefits. (1) Avoids expense/difficulty of § 553; (2) guidance is easier to amend; (3) otherwise no guidance.

· Costs. No notice-and-comment; fewer safeguards; agency gets it “both ways” (can enforce, but parties can’t rely)

· Implementing Administrative Policy Without Legislative Rules [598] – How to choose b/w R/M and adjudication?

· Agencies avoid rulemaking for several reasons. (1) Rulemaking can be easily obstructed at almost any level. (2) Subject to external regulatory analysis, e.g., NEPA, PRA, & OMB consultations; (3) Internal requirements replicate external to protect against delay or embarrassment on judicial review; (4) once promulgated, rules must be maintained; (4) outsiders petition for enforcements, waiver, repeal, or amendment of rules.
· Benefits to rulemaking over adjudication. (1) avoidance of formal hearings or court suits; (2) immediate general application; (3) clarity and prospectivity; (4)  invite widespread compliance; (5) provide advance notice of legal requirements; (6) give an opportunity for parties to participate in rule formation.
· In general, agencies have broad discretion to choose between rulemaking and adjudication. SEC v. Chenery (SC ’47) [602]; NLRB v. Bell Aerospace Co. (SC ’74) [610].  
· When statutory language prohibits conduct Congress meant to proscribe, the statutes can be self-executing w/o promulgating rules (e.g., NLRA – “unfair” labor practices).
· If agency has both rulemaking and adjudicatory authority, court will not question agency’s choice. Chenery. Can change from case-by-case to prophylactic rule if have sensible reason. Chenery. Free to announce new principles in an adjudicative proceeding, Chenery, and hold future parties to them. W-B. Thus, Agency may rely on “precedent” to implement policy through adjudication. NLRB v. Wyman-Gordon (SC ’69) [607]. 

· Adjudication can be appropriate context for adopting new standards—cautionary, case-by-case. Bell Aerospace.

· Note: Rules in Chenery (no trading during re-org) and W-G (give list of employees) are more rule-ish—don’t require looking into the facts at all.  Bell Aerospace required looking at facts (conflict of interest w/ labor).

· Fairness concerns about making policy by adjudication: (1) availability of prior warning; (2) opportunity for affected parties to participate in developing policy; (3) assurance of adherence to consistent policies.

· Sometimes, however, agencies must engage in rulemaking. Agencies must make rules when:
· Their organic statute requires it, e.g., to be operational. See Allison (Congress passed a benefit; no one would claim b/c Sec never adopted procedures for the program; Court held that statute requires it to adopt rules).

· They want to announce a broadly applicable rule though a narrow adjudication. See Ford Motor (9th Cir.)

· Their own policies require §553 procedures. Morton v. Ruiz (SC ’74) (but BIA manual non-binding…) 

· If adjudicatory process not set up for policy-making, sometimes rules are the only game in town.  Ruiz.

· Agencies must follow their own rules until changed by other rules.

· Where the justice department regulations give the BIA discretion, AG cannot impose his wishes. United States ex rel. Accardi v. Shaughnessy (SC ’54) [620]
· Where rules require the secretary to read a complete file before removing an officer, she must do so.  Service v. Dulles (SC ’57) [620].

· Unclear if this requirement derives from DP or APA arbitrary and capricious standard or somewhere else.

· Reform of Federal Agency Rulemaking Procedures [628]

· Ossification. Concern by that difficulty in rulemaking and strict judicial review cause agencies not to create new rules. Exemplary cases of courts acting harshly with agencies include Gulf South Insulation v. U.S. Consumer Product Safety Comm. (5C ’83) [629], and Corrosion Proof Fittings v. EPA (5C ’91) [630].

· Third way. Ayres and Braithwaite: Where possible, agencies should engage in: (1) cooperative rulemaking [see below], (2) responsive rulemaking, (3) self-regulation.

· Possible reforms. (1) Timing statutes. Agency must act in a certain amount of time. These don’t work; (2) Hammering statute. FDA must make proposed rule & adopt final rule w/in 1 year. If it doesn't adopt a final rule, it must adopt the original proposed rule. No one liked proposed rule, so cooperation broke out among adversaries; (3) Change to judicial review – change scope or timing; (4) Agency creativity. If Congress can cause cooperation through hammer statutes, perhaps agencies could do same, through cooperative rulemaking., described above. Mashaw thinks this idea is a non-starter. Negotiated rulemaking is difficult to manage, and it doesn’t stop people from litigating the rule after it is adopted; (5) No State of the Art. Agencies shouldn’t press for “state of the art” w/r/t worker & env. protection. Instead, look out in the world, find voluntarily-adopted best practices, make those the rules. This approach is better than deciding some hypothetical best case because it produces more realistic, and therefore acceptable, rules; (6) Use different techniques. Instead of fining for violations, use publicity to highlight good or bad performance; (7) Web-based reoforms. The internet will broaden participation and enhance agency rationality, because it is easier for agencies to access their files etc. 

VI. Statutory Interpretation

· Theories:
· Intentionalism: Identify and follow original intent of drafter (criticized as non-existent, incoherent)
· Purposivism: Choose interpretation to best carry out statute’s purpose (criticized as courts making policy)
· Textualism: Follow the “plain meaning” (criticized as impractical, unrealistic)
· Rules
· The Mischief Rule: Look at the common law before statute, the defect that statute addresses, the remedy and reason for remedy. “Make such construction as shall suppress the mischief and advance the remedy.”
· Problem: “Imaginative reconstruction”.  Court is engaging in its own policy making.

· The “Golden” Rule: Take whole statute together, give words their ordinary signification, unless it would lead to an inconsistency or great absurdity. 

· Problem: Sometimes invoked when there is no literal absurdity. (e.g., Public Citizen v. DOJ) 
· The Literal Rule: If text has only one plain meaning, must follow it regardless of result.

· Problem: “Flagellation” approach—beat the legislatures over the heads until they write better.
· Intentionalism
· Rector, Holy Trinity Church v. United States (SC 1892):  Even if plain text supports forbidding contract to assist foreign priests, court should look to legislative purpose and intent.  Act was designed to protect a class of exploited foreign laborers and stay the influx of cheap unskilled labor.  “It is a familiar rule that a thing may be within the letter of the statute and yet not within the statute, because not within its spirit, nor within the intention of its makers.”
· Avoidance cannon: Recognizes that no purpose should be construed against religion (First Amendment).
· Holy Trinity follows the Golden Rule (avoiding absurd result) and mischief rule (focusing on defect Act meant to cure).  Also: court considers legislation as a whole, and looks to plain meaning of title.
· General vs. Specific Intent (both used in Holy Trinity)

· General intent: Looks to general goal of the law, tailor text to meet that goal (can change over time).

· Specific intent: Asks what legislators thought they were doing as to a particular issue.

· Roscoe Pound: The text itself has no autonomous significance; it is solely an expression of lawmakers intent.  “Plain meaning” interpretation does not truly interpret statute.

· Weber (Brennan majority and Rehnquist dissent). Rehnquist says role as judge is to give effect to intent of Congress
· Textualism
· Caminetti v. United States (SC 1917): A case involving violation of White Slave Traffic Act, prohibiting transporting woman across state line for “prostitution, debauchery or any other immoral purpose.” Man brings woman across state lines to be his mistress.  Follows Literal Rule, conduct was for an “immoral purpose.” Interpretation ends there, refusing to take into account the title of the Act or the Legislative history (suggested only meant to reach commercialized vice).
· Dissenters cite Holy Trinity to allow the court to interpret the Act based on the purpose and also argue that there was not plain meaning.
· Fishgold v. Sullivan Drydock and Repair Corp (2d Cir. 1946): Statute requires employer to restore to same position or like seniority and pay anyone who had to leave for military service, and could not “discharge” within 1 yr without cause.  Fishgold was restored, then laid-off less than a year later while other non-vets or more seniority were not.  J. L. Hand holds layoff legal, because the “discharge” applied only to “permanent termination” and layoff was defined as “temporary termination.”  
· Dissent takes a broader view of statute’s purpose.
· Tennessee Valley Authority v. Hill (SC 1978) The Endangered Species Act of 1973 requires the injunction of a virtually completed dam authorized prior to 1973.  The continued congressional appropriations for the dam after 1973 do NOT constitute an implied repeal of the Act, so far as the dam is concerned.
· Plain text of the Act requires that any action carried out do not result in the destruction of the habitat of an endangered species.  It allows for no exception.
· Result will be waste of millions of dollars; but Congress clearly intended for highest degree of protection for endangered specifies, whatever the cost.  No room for cost-benefit analysis.
· Ongoing appropriations did not repeal the Act; it was the opinion only of the committee that ongoing operation was lawful.  Appropriations cannot be interpreted in any way to repeal an act of Congress, b/c rules of House and Senate do not allow it.  Gave $2M to try to transplant the fish.
· DISSENT: Argues for a reasonable approach that will not lead to an absurd result and waste of public money.  Argues that all Acts should be construed to avoid a retroactive effect.  “Actions” should apply only to actions not yet carried out.
· Max Radin: Legislative intent is a fiction (legislature multi-person body). Interpretation of the statute is textual.  
· Holmes: We do not inquire what the legislature meant; we ask only what the statute means.
· Farber article: Textualism supposed to be rigorously nondynamic; 

· J. Easterbrook: Role of judges to apply statutes as written, w/o attempt to adapt to changing times.

· Arguments for textualism: 

· Legislative process is a bargain—all we can say about a statute is that a majority voted for this specific text.  Best a court can do is attempt to enforce the compromise as written.

· Transparency, rule of law values, liberal democracy (prevent gov’t overreaching).

· Note: Textualism can be either static and dynamic, depending on whether originalist or not.

· Purposivism

· Try to figure out generally what Congress was trying to do, engage in interpretive acts that promote Congress’s purpose; trying to make things make sense. Courts are independent law makers that need to make the law work.

· Blackmun Concurrence in Weber: Agrees w/ Rehnquist about specific intent, but realizes interpretation would put employers in intolerable bind.  Thus, sees himself as a sort of “clean up” legislature to fix mistakes.  While majority and dissent seems to say we judges should enforce legislative intent, Blackmun says what we should be doing as judges is making the statute work—if we have to clean it up a bit, so be it. (Strauss idea of partnership w/ Congress.)

· Dynamic Interpretation: Sometimes can change meaning of a word in statute to accord with changing times:

· E.g., could interpret “immoral” differently in 2008 than 1920 in Camanetti

· This is not to go against Congress—Congress delegated to Courts power to decide what is “immoral” (used sufficiently broad language so don’t have to constantly revise statute).

· Note: Hard to take this approach in Weber, because not based on just a single word—thus, less elastic.

· Arguments for purposivism:

· Deliberative democracy – Constitution puts branches of govt’ in conversation w/ each other

· Judicial branch is law-determining branch, and law is broader than any one statute.  Pursue reasonable purposes.

· The use of legislative history 
· United Steel Workers of America v. Weber (SC 1979): (Brennan) Title VII does not forbid private employers and unions from voluntarily agreeing upon bona fide affirmative action plans that accord racial preferences to approximate the composition of the labor force.  Literal text of statute appears to support prohibition, but the legislative history makes it clear that Title VII was enacted to correct racial injustice.  It would be ironic if the statute to correct the injustice was the first to not allow private affirmative action plans.  Also, 703(j) says nothing shall “REQUIRE” affirmative action plans, but is silent on whether they are permissible; inference is that Congress intended such agreements to be allowed.
· Blackmun, concurring: agrees w/ Rehnquist about legislative history, but unlike majority and dissent, sees judge’s role not as discerning legislative intent, but making the statute work.  Dissent’s interpretation would put employers in terrible bind. 

· Renhquist, dissenting: Text and legislative history clearly foreclose majorities’ interpretation.  The act was for equality for all and allowed NO PREFERENTIAL treatment.  “Permissible” was not included in 703(j) b/c that was clearly prohibited by (a) & (d).  Says role as judge is to give effect to intent of Congress using first plain language, and second resort to legislative history (which sometimes is more vague than the statute—but not here).

· John Manning, Textualism and Legislative Intent: 
· Article argues against Nelson’s position that textualists are still concerned with Congressional intent, but favor rules over standards, and therefore only differ about the best way to get to the legislative intent.  

· Argues that textualists REJECT the notion that Congress has a collective will apart from the outcomes of the complex legislative process.  Only the OBEJECTIFIED INTENT in the statute exists.  Therefore it is impossible to tell how the body as a whole actually (or would have) intended to resolve a policy question not clearly or satisfactorily settled by the text.

· Textualists respect the level of generality of statute; “smoothing over the rough edges in a statute threatens to upset whatever complicated bargaining led to its being casts in the terms it was.”

· Peter Strauss, The Courts and the Congress: Should Judges Disdain Political History: 
· Written in response to Manning’s argument that Congressional factions, after realizing that Judges would look to legislative history, would accomplish in the House/Senate report what they could not accomplish by compromise in the actual statute.  This violates nondelegation doctrine and thus textualism is constitutionally compelled.

· Argues judges must respect political history (if not per se legislative history): (1) legislative speech must be understood in context (2) pure textualism will result in conflict b/w Congress & Courts (3) giving political history persuasive value fits comfortably with judicial practice (4) judicial commitment to regarding legislation as purposive (with concomitant attention to its political history) is, in itself, a constituent part of the separation of powers.

· Courts, like Congress, are also political institutions whose power must be held in check; a partnership exists b/w Congress & Courts.  Courts should not accord legal authority to INDIVIDUAL elements of political history, but take an intelligent, independent and respectful examination of it. 

· Courts are in partnership w/ Congress—when see that your partner has blown it, come in and help (even if it involves stepping outside your traditional role).

· Daniel A. Farber, Statutory Interpretation and the Idea of Progress:

· Textualism fails by leaving judges free to inject their own values into statutory interpretation

· Ex. BFP v. Resolution Trust Corp: Scalia held “a reasonably equivalent value” for a property in foreclosure to mean “whatever price is paid for it under the circumstances”.  Clearly ignores Congress’ intent to protect property in foreclosure to be sold for whatever price is paid for it.

· Ex. Babbit v. Sweet Home: Scalia in dissent would reject Secretary of Interior’s definition of harm based on common law definition.  But under Chevron must prove interpretation is not merely wrong, but UNREASONABLE. 

· Dynamic interpretation: Statutory meaning changes over time (Eskridge’s preference). But, says Farber, this is not hostile to the need of the legal system for continuity and fidelity to the past. 

· Hart & Sacks:

· Law is about reason.  When interpreting statute, assume it was created by reasonable people, adopting reasonable resolution, through reasonable means.

· This legal process approach failed in 1960s when differences in society came out- fall back on plain language.

· JM: Courts as faithful agents of what?

· Faithful agents of legislature: but still may want agent who would make reasonable decision.

· Faithful agents of the law: Law includes more than legislature; also Constitution, principles of fairness, justice.
· Against using legislative history:

· Legislative process is a bargain—all we can say about a statute is that a majority voted for this specific text.  Best a court can do is attempt to enforce the compromise as written.
· Unconstitutional – only thing that went through bicameralism & presentment is bill itself.
· Transparency – we should have buried, secret meanings of statutes in obscure documents.  Statutes themselves are accessible—we should interpret them in the most obvious way.
· Argument in favor of using legislative history:
· Legislators rarely read statutes; at least sometimes read Committee reports; their vote for the bill could be said to encompass both of those things.

· Congressmen are purposive people—useful to find out what in general Congress was trying to do.

· Textualism presumes statutes have an “objective” meaning, based on community of speakers who use that term.  But who is the interpretive community?  E.g., Sweet Home- avg member of Congress?  Lawyers? Avg citizen?

· Allocating Interpretive Authority Between Courts and Agencies (Judicial Review)
· Finding of FACTS: 
· Formal Rulemaking and Adjudication: Substantial Evidence Review
· Was very low at one time: 

· “more than a mere scintilla…or such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.” Consolidated Edison v. NLRB (SC ’38)
· Defer to agency’s definition of “employee” (mixed question of law and fact) when “warrant in the record and has a reasonable basis in the law.” NLRB v. Hearst (SC ’44). This was a very loose review, requiring merely rational explanation b/w fact and law.
· However, Congress tightened it by amending the APA and requiring review “on the whole record.” Congress telling court must taking closer look than Hearst. The resulting test is uncertain. 

· However, Scalia said “substantial evidence” is the same as “arbitrary and capricious.” Association of Data Processing Service Orgs. (D.C. Cir.  ‘84). State Farm also conflated the two standards.

· Prof. Winter criticism: APA gets it backward; gives court strict review of questions of law, more deference toward fact—leads to court phrasing disagreements in terms of “law,” building up judicial precedent that can’t be changed by agency; but interpreting statutes is question of policy, should be done by agency. Be more suspicious of fact-finding in particular instance than broad policy-making.

· Informal Rulemaking: Arbitrary and Capricious Review
· Interpretations of Law: The Chevron Doctrine [795]

· Step 0: Does Congress intend to give agency’s interpretation the force of law? Mead. If so, go to step I. 
· If not, Skidmore deference might still apply, based on degree of agency’s care, its consistency, formality, relative expertness, and persuasiveness of position.
· Interpretation qualifies for Chevron deference “when it appears that Congress delegated authority to the agency generally to make rules carrying the force of law, and that the agency interpretation claiming deference was promulgated in the exercise of that authority.” Mead. 

· Express delegation of power, or implied delegation, e.g., through broad terms. Delegation best shown by power to engage in formal adjudication or notice-and-comment rulemaking. Mead. “Formal admin procedure tending to foster fairness and deliberation that should underlie a pronouncement of such force.” Per JM: Means either formal in APA sense (record, resolved w/ rational reasons); or used to express views of those who have centrally policy making authority in agency.
· Other factors: interstitial nature of legal question, expertise of agency, importance of question to administration of statute, complexity of that administration, careful consideration given by agency over long period of time. Barnhart. (deference to SSA’s longstanding interpretation in manual).
· Policy statements, agency manuals, enforcement guidelines are beyond the Chevron pale. Mead.
· Thousands of individualized determinations scattered across country, where agency warns future parties not to rely on outcomes – not intended to carry force of law.  No Chevron deference. Mead.
· Agency interpretation not entitled to Chevron deference when interpretation outside scope that statute designed to address, outside authority/expertise of decisionmaker. Gonzales v. Oregon (SC 2006).
· Step I: Has Congress directly spoken to the precise question at issue? If so, agency must follow Congress. Chevron. However, if silent or ambiguous, go to Step II.

· Judge Wald: Use ordinary principles of statutory interpretation at Step 1.

· Congress need not be explicit (just clear). INS v. Cardoza-Fonseca (concluding that because Congress had used different language it intended different standards); FDA v. Brown & Williamson (interpreting Act to let FDA regulate—and thus ban—tobacco would be inconsistent with other statutes). 

· The objective meaning of words can end the Step I inquiry. MCI v. AT&T (Scalia) (SC ’94) [816]

· Broad terms are not necessarily ambiguous (e.g., “any”). Mass v. EPA (’07) (not deferring to EPA).

· Federalism canon: Try to interpret w/o usurping state authority. Gonzales v. Oregon.

· Step II: Defer to agency’s interpretation so long as reasonable (don’t interpret yourself). Chevron.
· Question is just whether it’s permissible- amounts to an arbitrary & capricious standard.

· When interpretation goes to agency’s jx, courts give less deference. E.g., Mass v. EPA; Gonzales.
· Chevron applies even if agency’s interpretation raises constitutional problems. Rust v. Sullivan (SC ’91) [822]

· When interpretations of two agencies conflict, defer to agency w/primary enforcement responsibility. Martin v. OSHRC (SC ’91) [822]

· Auer Deference: Agency’s interpretation of own agency rule entitled to more than Chevron deference—only reverse if clearly erroneous.  But, doesn’t apply if agency rule merely parrots the statute. Gonzales v. OR.
· As long as reviewing court doesn’t say interpretation is the only permissible interpretation of the statute, agency may later adopt another interpretation that is also entitled to Chevron deference.  Brand-X.  (Prevents ossification of interpretation – not frozen to stare decisis.)

· Note: APA tried to compromise b/w agitators who wanted de novo review and hands off review by distinguishing b/w law and fact; Chevron recognizes this distinction is too fuzzy to work.
· Why let agencies, not courts, interpret statutes? (1) Policy. Agencies should be in charge of policy matters; (2) Lawmakers. Courts should not be active lawmakers, where agencies are; (3) Institutional differences. Agencies care about presidential directions, legislative histories, and activist lawmaking, where courts generally do not; courts care about the avoidance canon, respect for judicial precedent and the coherence of the legal order, where agencies do not.

· Other possible deference models: (1) Institutional structure: Gersen & Vermeule claim courts should defer to agencies through institutional mechanisms—supermajority votes to overturn agency decisions; (2) Bayesian voting. Ask judges to engage in a Bayesian voting: what is the probability that the agency’s vote is incorrect: 60%, 40%, 80%, etc. You could then employ a deference rule that the average probability of the panel must be under 50% for the agency to be overruled; (3) Restrict the types of cases judges can hear.
· MASHAW, Agency Statutory Interpretation 
· Agency role in interpretation vs. Court role in interpretation: How can a court exercising traditional judicial methodology give deference to an agency acting with traditional agency methodology, if the question is whether the interpretation is “reasonable”?
· Constitutional demands

· Should follow Presidential Direction as their rightful place in the constitutional order.
· Balance framework statutes
· Do Agencies fall into background of administrative law or special law fields, e.g. EPA = environmental law
· Even if legislative history is not constitutionally compelled or restricted, Agencies might be as a way to defend integrity of congressional purpose
· Prudential concerns

· 3 purposes: Avoid error; increase or maintain legitimacy of interpreter; enhance capacity to make its interpretations effective.
· Ex. FDA v. Brown & Williamson: 
· FDA: Asking if we should exercise authority in protection of public health. Claims has authority to regulate tobacco based on mandate, Presidential leaning, science, public welfare.  
· COURT: Looks at general legal landscape. Don’t just look at FD&CA—look at what Congress has done w/r/t tobacco generally. 

· Both FDA and Courts are doing their job based on institutional roles; but it leads to conflict.  That’s OK, these are two different institutions with very different responsibilities.

· Therefore, Chevron deference is unstable—hard to know whether agency has authority to interpret ambiguous statute, or rather is misinterpreting clear statute. Court imposing its ordinary interpretation- but agency can’t act like court.  
· Court is faithful agent of law (must look at all law); Agencies are faithful agents of just their implementing statute.

· Makes sense for agencies to take President’s wishes into account; doesn’t make sense for courts.

· If agency adopts meaning A b/c Pres urges, courts will review w/o considering Pres’s say-so.

· Agencies are the accelerators, not the brakes.  Should not violate Constitution, but should not avoid action simply b/c raises a Constitutional question.

· Independent agencies- same as other agencies except Pres can only remove “for cause”—doesn’t mean Independent Agencies less attached to ideology.

· Should decide level of deference based on empirical facts about agencies—are they really under control of Pres? Are they really making use of expertise?  These are the grounds for deference, but never investigated factually—just assumed by Supreme Court.

· Regulatory Authority in the Shadow of the Constitution

· Constitutional Avoidance Cannon
· Traditional: “When the validity of an act of the Congress is drawn in question, and even if a serious doubt of constitutionality is raised, it is a cardinal principle that this Court will first ascertain whether a construction of the statute is fairly possible by which the question may be avoided.” Crowell v. Benson
· Stronger.  In the absence of a clear expression of Congressional intent that statute must be so interpreted, an Agency may not adopt an interpretation of a statute where doing so would necessarily pose potential risk of constitutional violation.  NRLB v. Catholic Bishop (SC ’79) (potential conflict b/w NLRB’s general jx & 1st Amend). JM: Court should not review at this level of generality; wait to see how NLRB handles issues as they arise.  But w/ stricter form of avoidance canon, can’t even go into the forest.
· Statute should be interpreted to avoid difficult constitutional issues.  Public Citizen v. DOJ (SC ’89).  
· Concur (Kennedy): Argues that court should not ignore plain language of the statute (“utilized”) that does not lead to an absurd result merely b/c a constitutional issue is raised.  
· Avoidance canon is good for protecting broad constitutional principle, e.g., Non-Delegation Doctrine.
· E.g., Lower court in Whitman (let EPA decide what power it will exercise); Dulles (passports - looks to past practices of State Dept. to find delegation should not be so broadly interpreted).
· Considered serious constitutional question to preclude judicial review of constitutional questions (Robison).
· Justification: Comity – judiciary will not adopt interpretation that will require invalidating Congress’s statute.
· Review of Science-Based Decisions. Agencies need not support findings of risk with scientific certainty, but substantial evidence is necessary: a “body of reputable scientific thought” must support the finding that a risk exists. Industrial Union Department v. American Petroleum Institute (AKA The Benzene Case) (SC ‘80) [846]
· The Court requires the Secretary to first determine that a standard is reasonably necessary and appropriate to remedy a health risk.  The Secretary has failed to do so. 
· Avoidance Canon + Non-Delegation Doctrine: It is unreasonable to think that Congress gave the Secretary this much control over American industry.  There are thousands of substances used in the workplace that are carcinogens or suspected carcinogens, and the Government’s reading of the statute would allow OSHA to inflict enormous economic burdens on business which might yield little, if any, benefit. 
· Concurrence (Rehnquist): Congress has violated non-delegation principles by giving OSHA the power to decide whether the possibility of future deaths should be disregarded due to economic costs.  This should be a Congressional decision.  Congress was too vague in its “feasibility” standard.  Such a standard makes meaningful judicial review impossible.
· MORRISON, Constitutional Avoidance In The Executive Branch
· Avoidance canon is inept under the conventional account; under constitutional enforcement theory, doctrine is just as strong as in the judiciary.
· Agency position relative to congress may eliminate statutory ambiguity.  In such cases it is inappropriate to avoid the meaning that agency knows congress intended to ascribe, even if it raises constitutional questions [MASHAW takes issue with this: should question whether or not there is a constitutional violation].
· Presumptive but Limited Review. 
· APA § 701(a) creates a presumption in favor of judicial review. All agency action is reviewable except to the extent that:

· (1) “statutes preclude review” – applies when Congress has expressed intent to preclude review

· (2) “agency action is committed to agency discretion by law” – applies even where Congress has not affirmatively precluded review, but statute is drawn so that court would have no meaningful standard against which to judge the agency’s exercise of discretion.  

· Even when Congress has not affirmatively precluded judicial oversight, “review is not to be had if the statute is drawn so that a court would have no meaningful standard against which to judge the agency’s exercise of discretion.” Heckler v. Chaney.
· E.g., Webster v. Doe (“in his discretion… he shall deem…necessary or advisable…” ( discretionary words – precludes review of statutory claims).

· E.g., decisions not to take enforcement action. Heckler v. Chaney.

· The scope of review will vary depending on several factors. (1) Nature of agency determination (law/fact/mixed); (2) Nature of process (formal/informal, adjudication/rulemaking); (3) Intensity of review characteristic of historical period or particular court (soft glance/hard look); (4) substantive arena or technicality of decisions reviewed.

· APA judicial review proceedings have been interpreted like an administrative charter—like open clauses in constitution—not interpreted based on what words say—most interpretation of APA is really administrative common law to try to calibrate appropriate relationship b/w judiciary and administrators.
· Note: Negative liberty vs. Positive liberty

· To the extent that the government has acted against you, almost always get review (even if statute seems to preclude it)( negative liberty.  Opposite presumption for trying to force agency action.

· The Availability of Judicial Review [873] – What can get reviewed
· Availability of review can depend upon whether review is specific or general, infra. 

· Jurisdiction. APA does not extend jurisdiction; rather it comes from § 1331 (“arising under”).

· Reviewability
· APA inapplicable if: (1) Statute specifically precludes review (although many statutes specifically preclude review, courts read these clauses narrowly) or (2) Agency action is committed to agency discretion by law. See § 701(a).

· Agency action is subject to judicial review so long as there is law to apply. Citizens To Preserve Overton Park v. Volpe (SC ’71). Note: This is exaggeration—there is always some law to apply, e.g., act in public purpose. Doe (Scalia).

· Military Commissions Act. Purports to strip jurisdiction in one section, but another section creates an exception for cases under the DTA. Thus, a preclusion clause removes all review, but then a review clause grants jurisdiction back to the D.C. Circuit.

· Presumptions. (1) Broad reviewability. Agency actions are reviewable; (2) But not for enforcement decisions. The decision whether to enforce is discretionary and not reviewable. 

· Reasons for enforcement discretion. (1) Accountability. Many of the people in the executive branch, e.g., prosecutors, are elected and subject to electoral accountability; (2) Alternative relief. Most prosecution decisions have independent forms of relieve. If state fails to prosecute a crime, a victim can bring a civil tort action; (3) Separation of powers. Most enforcement occurs in court; if courts order executives to litigate, order raises separation of powers concerns; (4) Practicality. Requiring enforcement isn’t practical. If executive doesn’t want to enforce, it won’t, or it will do so half-heartedly to satisfy technically the court’s demand; (5) Hiding weaknesses. If courts required enforcement, administrators might have to come to court and explain that they do not enforce because they cannot win; i.e., they lack funds, have weak evidence, etc. Maybe it is better for regulated parties not to be privy to such details.

· Statutory Preclusion. 
· Explicit preclusion. 
· Courts will construe explicit preclusion clauses narrowly when personal liberties are involved. Tracy v. Gleason (D.C. Cir. ‘67) (Review available for denial of benefits previously conferred; statute only precludes for denial of new claims.); Johnson v. Robison (SC ’74) [878]; Reno v. Catholic Social Services (CSS) (SC ‘93) [881] (INS detentions); INS v. St. Cyr (SC ‘01) [882] (same)

· However, the court might view property preclusion claims more broadly. 

· Partial preclusion. Cts are more likely to enforce preclusion clauses that just channel lit into another forum.  Weinberger v. Salfi (SC ‘75) [884] (Review is unavailable where statute provides alternative channel for relief.)

· Implied preclusion. Normal rules of statutory construction, including the canon of meaningful variation, Block v. Community Nutrition Inst. (CNI) (SC ‘84) [887],  and legislative history, Morris v. Gressette (SC ‘77) [887], can cause a reviewing court to infer congressional intent of precluding review. 
· Purposive Approach – Would Congress want to cut off review here?
· (1) Need – how much need of J/R, to protect plaintiff’s interest?
· (2) Appropriateness – how appropriate is the question for J/R (legal vs. policy/political)
· (3) Interference – what sort of interference w/ agency action is contemplated if accept review?
· Avoidance Canon: Would it raise a serious constitutional question to cut off review here? Denying review of constitutional claim itself raises serious Constitutional question. “Where Congress intends to preclude review of constitutional claims, its intent must be clear.” Robison; Webster. 

· Scalia thinks Constitutional claims aren’t special.
· Enforcement preclusion. Congress generally preclude review of an administrative act in subsequent enforcement proceedings, requiring that the claim be brought earlier. See Yakus v. United States (SC ‘44). However, courts might still allow enforcement review for fairness reasons. Adamo Wrecking Co. v. United States (SC ‘78); United States v. Mendoza-Lopez (SC ‘87) (Review available for whether deportation hearing satisfied DP, where deported alien was prosecuted for unlawful reentry; statute purports to bar review of collateral attack of deportation order. To allow preclusion would violate Due Process.)

· Decisions “Committed to Agency Discretion” By Law [895]. 

· Rule: Decisions committed to agency discretion are non-reviewable (“no law to apply”), unless they involve constitutional claims. Webster v. Doe (SC ’88) [895] (“in his discretion… he shall deem…necessary or advisable…” ( “standard exudes deference to Director and appears to us to foreclose the application of any meaningful judicial review” – precludes review of statutory claims).

· The decision how to spend a lump sum of money is committed to agency discretion. Lincoln v. Vigil (SC ’93)

· Though traditionally action of federal gov’t in determining whether to recognize Indian tribe is quintessentially political not subject to J/R, when executive has promulgated regulations that “set forth sufficiently law-like criteria to provide guideposts for a reasoned judicial decision,” brings action w/in scope of APA. Miami Nation of Indians  (Posner) (finding criteria in that case posed factual and legal questions “of the sort that courts are equipped to answer” and thus found it reviewable). 

· Review of Agency Inaction [909]
· APA allows review for agency action or inaction, but not agency functions “committed to agency discretion.” Decision not to enforce is usually based on complicated balancing of factors particularly w/in agency’s expertise.
· Enforcement
· Rule: There is a general presumption against judicial review of decision not to take enforcement actions, because enforcement is generally discretionary. Heckler v. Chaney (SC ’85) [922]. 

· “Refusals to take enforcement steps generally involve precisely the opposite situation [than taking affirmative steps under statute w/ clear guidelines, as in Overton Park], and in that situation, we think the presumption is that judicial review is not available.” p. 926.  

· Agency enforcement decisions “have traditionally been committed to agency discretion” and Congress did not intent to alter that tradition in enacting the APA. Hecker.

· However, presumption may be rebutted where the substantive statute has provided guidelines for the agency to follow in exercising its enforcement powers. Dunlop v. Bachowski; FEC v. Akins.

· Even in case of known violation, always discretionary decision to decide who to enforce against.

· No legal standards govern prosecutorial discretion—mostly just policy choices.

· Rationale: Presumption against review based largely on general unsuitability for judicial review of agency decisions to refuse enforcement:

· 1) Decision not to enforce based on many factors, including resources, likelihood of success, overall policies, prioritization – agencies have more expertise than courts in this.

· 2) When agency refuses to act it generally does not exercise its coercive power over an individual’s liberty or property rights, and thus does not infringe upon areas that courts often are called upon to protect.

· 3) Refusal to initiate proceedings similar to prosecutor’s decision not to indict – special province of executive – “take care that the Laws be faithfully executed.”
· 4) How could you force agency to take enforcement action if they don’t want to?  Prove they have a weak case, then make them litigate?  Force them to litigate better if they don’t try?
· Regulation
· Rule: § 553 allows petitions for rulemaking, and § 555 requires agency to respond to petitions. Under these provisions, a court can evaluate a decision not to engage in rule-making (contra non-enforcement and Chaney). 

· Where required by statute to regulate, Agency must do so or state reasons consistent with the statute why it refused to do so.  Mass v. EPA
· DISSENT (SCALIA): Statute says “when Administrator makes a judgment, must act.”  Nothing requires that Administrator make a judgment. (Only review for arbitrary & capricious once makes a judgment.)
· Policy: Reasons to defer to regulation decisions. (1) Resources are constrained; (2) Agency must decide among priorities; (3) This is not a decision for courts; (4) Avoid capture
· Policy: Ways to challenge agency inaction: (1) Judicial review (discussed above); (2) Reports and press coverage thereof. Any congressperson or committee can request a report from the GAO regarding an agency’s action or inaction. The press often picks up on these reports. This transparency about their operation adds accountability; (3) Minority hearings. JM thinks we should also give the minority party the right to hold hearings and oversee agency operations. Many other countries allow this; (4) Better processes, including (a) Hearing process. The National Labor Relations Board has an extensive adversarial process, which allows briefing, appeals, and occasional oral arguments. This process tends to focus the agency’s attention on a matter; (b) Inspector general. Agencies have inspector generals who are reasonably independent. Although they do not have broad oversight or accountability power now, they could in the future.

VII. Regulatory Statutes and Individual Rights of Action

Standing [993]:  - Who is entitled to judicial review

· Prior to APA.

· Legal Wrongs—Non-statutory judicial review (Sprunt): based on common law COAs (quite strict)

· ACT:
Directed at Plaintiff

· DAMAGE:
Protected under statute (not just any injury will do) – here, just lost competitive advantage

· CAUSED:
Proximate (technically, the RR raised the rates)

· FAULT:
Interstate Commerce Act – no duty has been violated 
· Public Rights—Special statutory judicial review (Sanders Bros.): based on special review provision in statute (easy)

· ACT: 
Indirect affecting Plaintiff is enough

· DAMAGE:
Injury – any cognizeable one – not necessary protected under the statute (here, losing business)

· CAUSED:
But-for cause is enough

· FAULT:
Public interest only

· Note: Cause of action much less demanding here than under Sprunt.

· Economic competitors have standing as representatives of the public interest (like private AGs) – here, not in public interest to license two stations, if area can only support one station– FCC is supposed to consider this
· Original interpretation of APA. Before 1970, everyone thought APA § 702 codified the earlier standing doctrine: Standing exists if (1) P has suffered a legal wrong provided by the constitution, statute, or common law Sprunt; (2) Congress has passed a statute that allows any person adversely affected or aggrieved to pursue the suit (Public right) Sanders Bros. JM says this is the optimal standing model.
· Prudential Considerations: “Zone of Interests” test

· P has standing under “aggrieved” prong if they can show injury-in-fact and they are arguably within the “zone of interests” protected by the relevant statute or constitutional provision. ADAPSO (SC ’70).

· Broad test: requires a plausible argument that you are protected by the statute. Does not have to be the specific or primary target of Congress’s protection, Clarke; National Credit Union Administration (seems to take causal chain approach—incidental protection, even if not Congress’s specific purpose), but must past the “laugh test” American Postal Workers Union (postal statutes related to revenue not labor).

· ADAPSO expanded availability of standing by applying Sanders Bros. w/o requiring special provision.

· Zone of interest tests drops away; courts focus now on Constitutional test, infra.
· Current doctrine. Standing requires: (1) Injury-in-fact; (2) the injury is “fairly traceable” to the D’s conduct; and (3) a likelihood that the injury will be redressed by a favorable decision. Lujan v. Defenders of Wildlife (SC ’92) [1057]
· Note: Having a J/R provision in statute still helps you.  But injury-in-fact analysis applies to both.

· Note: “procedural rights are special: The person who has been accorded a procedural right to protect his concrete interests can assert that right without meeting all the normal standards for redressability and immediacy.  Lujan fn 22. 
· Injury in fact. 

· Injury must be 
· (1) Concrete, that is, specific. E.g., ADAPSO (banks were already taking their customers). 

· (2) Particularized; i.e., the harm must affect the P in a special way. Sierra Club v. Morton; Akins.
·  “Structural” or “generalized” or hypothetical injuries are inadequate
· Constitutional violations that don’t injure you more than anyone else are insufficient. Richardson, Schesinger. Must be particularized, e.g., DP claim means YOU have been denied something vis-à-vis the public. See Chadha.

· Injury of not being able to vote informed b/c no constitutionally required statement of accounts w/r/t appropriations is generalized in that it affects all taxpayers equally. United States v. Richardson (SC ’74) [1021] (court wants to avoid lawsuits that amount essentially to political grievances)

· Injury of having members of Congress participate in reserve officer training in possible violation of art. 1 § 6 is generalized, affects all taxpayers. Schlessinger v. Reservists Comm. to Stop the War, (SC ‘74) [1021]

· General harm in the sense of being “widely shared” is okay, so long as harm concrete rather than “abstract and indefinite.” Akins. (informational injury).  Note: FECA statute contained specific review provision.

· Congress can create a particularized right.

· Statute requiring info disclosure, gives complaint procedure, and J/R provision ( concrete.  See Akins.

· Congress can transform generalized grievances into particularized injuries by explicit creation of a legal right. Havens Realty Corp. v. Coleman, (SC ‘82) [1021] (here to truthful information). 

· But right must be specific (not just a statute conveying right to “lawful implementation of laws”). 

· No injury in fact if Congress creates a COA w/o conferring a right. Raines v. Byrd. JM: This case seems really more like a reviewability problem- don’t want political losers suing.

· Though Congress can broaden category of cognizable injuries, it cannot abandon requirement that party seeking review must have suffered an injury.  Lujan (review provision in ESA not enough to confer standing).

· Injury can be of any form: economic, aesthetic, etc. Sierra Club v. Morton (SC ’72) [1015]. But “being concerned about” is not enough--- need injury.  Sierra Club.

· Injury must be relatively imminent. Lujan v. Defenders of Wildlife (SC ’92) [1057] (must have plans to visit)

· Harm must be to plaintiffs, not to the environment.  Injury in fact exists when P’s claim they could not use water for recreation, b/c it “looked and smelled polluted,” even when no evidence “pollution” harmed environment. Friends of the Earth v. Laidlaw (SC ’00) [1074]

· The injury that confers standing can be completely separate from the legal claim. Duke Power v. Carolina Envtl. Study Group (SC ’78) [1019]

· Challenges under Establishment Clause maybe treated differently than generalized taxpayer cases. 

· See Flast: Taxpayers challenging gov’t support of religious schools have standing because they (a) alleged unconst exercise of the spending and taxing power and (b) the gov’t program invaded a “specific” limitation to that power, i.e., Establishment Clause.  Flast v. Cohen (SC ‘68) [1025].  

· But Valley Forge may take this back: Taxpayers lack standing challenging the donation of public land to a sectarian school and holding because Flast only applies when the government acts pursuant to its taxing and spending power. Here, Congress acted according to its powers over gov’t property. Valley Forge Ch. Col. v. Am. United (SC ‘82) [1025] 

· When Congress creates a right to get info, voters have standing when agencies fail to provide that info. Federal Election Commission v. Akins (SC ’98) [1025]; Havens Realty Corp.
· Congress cannot have institutional standing; instead, its members must show personal injuries. Raines v. Byrd (SC ‘97) [1034]

· Causation. Injury must be fairly traceable to the challenged action.

· When injury hinges on independent choices of a third party, hard to show causation. Lujan. 

· But procedural rights to participate are cognizable regardless of whether participation would change outcome. E.g., §553 procedures—citizen has an independent right to the procedures (not just instrumental).

· Compare Lujan to SCRAP lawsuit – Georgetown students had standing to force ICC to file environmental impact statement—though causation was just as attenuated in Lujan.  Maybe not really about causation: NEPA relies on courts for enforcement of EIS provision. Cf Lujan: ESA has its own agency to enforce “consults”.

· Redressability.  Must be likely (note merely speculative) that injury will be redressed by a favorable decision.

· Like the flip side of causation.  E.g., Lujan (forcing consultation would not guarantee no destruction of wildlife).

· All civil penalties have some deterrent effect. Laidlaw (thus will provide indirect relief)—only for citizen suit COA?

· Special review provisions do not necessarily grant standing if the Article III requirements are not present. Lujan.
· But review provision may broaden “zone of interest,” particularity, and redressability. Laidlaw; Akins.
· Third party (jus tertii) claims. No absolute bar. Court imposes three requirements: (1) Injury: P must be injured by the denial of the third party’s rights; (2) Representation. P must be an adequate representative of the third party’s interests; (3) Obstacle. There must be obstacle to primary party’s independent assertion of the rights. [But it’s not going to open its doors for third parties to determine the tax status of others charitable donations].

· Associational Standing: (1) Members would otherwise have standing to sue in own right; (2) interests at stake germane to org’s purpose; (3) neither claim nor relief requires participation of individual members. Laidlaw, p. 1074.

· Special interests. Court relaxes third-party standing requirements for public interest groups or labor associations. See International Union, United Automobile Workers v. Brock, (1986); Hunt v. Wash. Apple Advertising Comm’n; National Maritime Union of America v. Commander, MSC (D.C. Cir. 1987) 

· Mass v. EPA (SC ’07) 

· D’s Argument: P’s lack standing b/c they cannot demonstrate causation and redressability. Auto emissions contribute 7% to greenhouse gasses. We don’t know whether these gasses affect the climate at all, and the small contribution from emissions, regulating them would not make the emissions go to zero. Thus, it is impossible that the EPA’s failure to regulate will have any significant effect on Massachusetts. 

· Perhaps the best argument is that the regulatory system is designed to reduce risk. There is some remote chance that greenhouse gasses produce climate change, and by regulating them, the EPA could reduce Mass’s risk. Thus, concrete but abstract injury.

· Negative Liberty Claims – easy to get into court; action is reviewable, you have standing

· Positive Liberty Claims – must harder when you are not a regulated party, but a beneficiary of a particular legislative scheme.

· Reviewability – will be told you are medding w/ agency’s enforcmenet agenda

· Standing – to the extent only a beneficiary, will run into causation problems (hard to show that changing regulated party will redress your harm, e.g. Laidlaw—though they were able to do it).

· Courts are skeptical of positive liberty claims (e.g., right to be free from other people harming me; esp. where legislation is merely risk reduction).

Explicit Statutory Remedies

· Rule. Private parties usually need an explicit statutory remedy to bring action under a public law. No federal general common law—need to sue on federal statute and prove statute gives you a COA.

· Note: Still must meet Art. III standing requirements, even if find COA!

· Ambiguities. The line between public and private can be blurred; many early statutes seem to presume private enforcement, while others announced rules of conduct but didn’t establish remedies. The courts presumed people could sue under these statutes. 

· Policy:
· Args a/g beneficiary enforcement. (1) Non-enforcement enables policy consistency, equal treatment, and expert judgment; (2) Might allow collusion; (3) Might allow harassment.
· Args for beneficiary enforcement: (1) Creates incentives to enforce; (2) Economizes on public resources; (3) Agency may be captured (e.g., Laidlaw lawsuit was collusive until citizens came along).
· Three types of express statutory remedies: 
· (1) Crime victim. A crime victim can hire a counsel to “assist” a public prosecutor; 
· (2) Express statutory provisions. E.g., Qui Tam actions under the False Claims Act; 
· (3) Citizen suits. Private civil actions for damages.  See e.g., Clean Air Act “citizen” suits, many of which are brought by national organizations to carry out their own agenda or to reap the economic benefits.  Weinberger v. Romero-Barcelo (SC ’82) [1185] (Clean Water Act citizen-suit provision allows private parties to bring enforcement actions.)

· Citizen suit provision allows more liberal reading of Art. III standing requirements. Laidlaw. (compare to Lujan).  Partially to avoid a Constitutional issue in Congress having clearly conferred that right. Usually no standing problem for explicit COAs.
Implied rights of action

· Rule: There is a strong presumption against implied right of action. See Sandoval.
· Old test: Cort: [Now #2 is all that matters, but it must be explicit]
· (1) Who/what was the statute designed to protect?.

· (2) Did Congress intend to give a federal right? – Is there specific legislative intent (express or implied) to create a remedy?

· (3) Will the requested remedy aid the congressional goal? – Is a private cause of action consistent with the underlying purpose of legislation?  This factor serves more as a caution to the court to be wary of implying a remedy when factors 1 & 2 suggest that there is one without considering the consequences of implication for the coherence of the statutory scheme. (JM: Not just to unscramble the eggs, though.)

· (4) What are the federalism concerns? - Traditional federalism concerns in whatever “area” of law is concerned.  Problematic when having to determine what “area” of law is at issue, i.e. in Cort was it federal election law or corporations law?

· § 901(a) of Title IX, which forbids sex discrimination, contains an implied right of action under the Cort test. Cannon (SC ’79)
· Rules and statutes: Even if a statute contains an implied cause of action, Ps cannot bring action under a regulation that prohibits more than the statute. Alexander v. Sandoval (SC ’01) [1209]

· Sandoval flips the presumption to not imply COAs.  Need to give Congress clear negative baseline to draft against.

· Problems: (1) asking too much of Congress to think through everything? (2) preserving imbalance in disparate abilities of people to make public regulation work for them. (eliminating beneficiary enforcement- not honor positive liberty.)
Substitution of Public for Private Rights [1268] – Preemption and Primary Jx
· Possibilities when agencies regulate disputes formerly resolved solely under common law: 

· (1) No change. Regulation doesn’t mean anything for state common law; 

· (2) Mutually reinforcing. Common law courts can rely on agency expertise; almost like certifying questions to agencies.; 

· (3) Partial preemption. Federal statute partially preempts the state common law, and from case to case, we must ask whether this is one of those cases. 

· Primary Jurisdiction [1268]
· Primary jurisdiction is an analytically different concept from preemption. It regulates the allocation of decisional authority between agencies and courts such that certain issues must be determined by agencies prior to a judicial decision concerning an otherwise available cause of action. Overlap between the two concepts arises when the agency decision has the effect of terminating the lawsuit, e.g., an FCC decision that a communications merger is exempt from the antitrust laws.

· Preemption

· Rule. Presumption that federal public law does not preempt state common law. 

· Primary jurisdiction only precludes common law actions when the agency requires an action that violates the common law. No preclusion if there is no “irreconcilable conflict between the statutory scheme and the persistence of common law remedies.” Nader v. Allegheny Airlines (SC ’76) [1268]

· A comprehensive federal remedial scheme could foreclose suits under section 1983 as well as the federal common law of nuisance. 

· But, Presumption that federal public law does preempt federal common law. Middlesex County Sewerage Authority v. Nat’l Sea Clammers Assoc. (SC ‘81) [1280]

· Express preemption (and savings clauses). Neither is a sure thing. (1) Courts might not credit express preemption clauses. See Cipollone; Medtronic. (2) Courts might not credit savings clauses. See Geier (boilerplate problem). – reason: surely Congress didn’t intend to create self-defeating statute.

· Implied Preemption: Obstacle and field preemption.
· Basic question: Is there a conflict where you really can’t see these two laws working together?  If no, then presumption of no preemption.

· "Impossibility" and "obstacle" preemption are sub-categories of "conflict preemption". True impossibility of compliance with both federal and state law is rare. Almost all controversy is about the reach of obstacle preemption.
· “Obstacle” preemption dominates, making jurisprudence unpredictable. Preemption jurisprudence is unpredictable for two reasons. (1) Most federal statutes fail to address preemption and lack specificity; (2) The Supreme Court essentially has a presumption against field preemption.  As a result, “obstacle” preemption dominates, yielding highly unpredictable jurisprudence.

· Primary Examples of field preemption: ERISA and The Airline Deregulation Act.  In these acts, the Congress adopts sweeping preemption language, but their draconian results often create interpretive tensions that lead courts into conflicting result.  

· Strong case for preemption: Agency has broad authority to regulate; sets specific design standards. E.g, FDA has comprehensive labeling scheme. Strong argument for preemption of tort action for mislabeling if in full compliance w/ FDA.

· Strong case against: Just a failure to regulate. E.g., Nader.

· Harder case: Middle ground – broad authority to regulate, but not setting design standards (e.g., Geier case).

· Important distinction: Did federal regulations set a minimum or an optimum?

· Clear preemption if federal agency meant to set an optimum.

· Potential tort suits can count as conflicting “requirement.” Geier. 

· But see dissent: tort damages don’t require anything!  If so, regulation is superfluous!

· Issue-based approach. Generally, court focus on issues raised by a litigant to determine if agency should resolve them. 

· (1) Factual issues, particularly if they require technical understanding or are likely to generate voluminous evidence, are more likely to be held within an agency’s primary jurisdiction that are questions of law, unless the latter call for expert understanding; 

· (2) Legal uniformity. If the congressional scheme is incompatible with numerous and inconsistent judicial determinations. See Texas and Pacific Railway Co. v. Abilene Cotton Oil Co.
· Chevron and preemption. If an agency decides that the statute preempts state law, does it get Chevron deference? (1) All federal statutes are somewhat ambiguous with respect to preemption; (2) So, courts will not decide whether the statute preempts, but whether the agency acted unreasonably in determining that it was preempted.

· Deferred adjudication. A court’s deferral to a regulatory agency’s primary jurisdiction may mean one of two things: (1) Agency has exclusive authority to determine the merits of the claim and afford relief; (2) Court may simply postpone judicial proceedings until agency makes a decision.  

· Difference b/w public/federal and common law remedies. 
· (1) Public/federal: Purpose to regulate and create incentives to avoid damages ex ante. 
· (2) Common law: Purpose is corrective justice. If we buy these purposes, then common law and regulatory actions are distinct, and one should not displace the other. See Nader.
· Sprunt. Decided on standing, but could be a primary jurisdiction, exhaustion, or preemption issue. Shipper complains about a tariff imposed on his carrier; Court says shippers’ only right with respect to tariff falls under the ICA, and that is to be free from unreasonable/arbitrary tariffs. We could view the Supreme Court as saying:

· (1) Preemption -Your common law action a/g unreasonable rates is gone; you must now go to the ICC.

· (2) Exhaustion - In order to get judicial review, you must exhaust your administrative remedies. 

· (3) Primary jurisdiction - The ICC has primary (and exclusive) jurisdiction here. If the ICC only had the power to decide that you had been charged an unreasonable rate, but not to give you reparations, you could bring a common law action. The court might say that it no longer has a common law standard, but just a common law action, based on the ICC’s standard. It could say that you must first go to the ICC and have them decide whether you were overcharged. And if you were, come back, and the court will give reparations under its common law action.
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