
I. Political Controls on Administration
The Delegation Doctrine (more of an “enablement” than a “control”)
Rule: To be permissible, a legislative delegation must contain an intelligible principle to which the agency must conform (J.W. Hampton, Jr., & Co. (1928)); it must be ascertainable whether the agency has followed Congress’ instructions (Yakus v. United States (1944))
Justifications: Separation of Powers, Rule of Law (Theodore Lowi – we don’t want “toothless” statutes because that causes disrespect for law), Deliberative Decisionmaking, Preventing Congressional abdication of responsibility, Democracy and Electoral Accountability
Objections: Institutional Advantages of Administrative Agency – flexibility, expertise, uniformity and predictability vs. high transactions costs of legislating; Requirement that all three types of power be exercised to be effective; Not Undemocratic – simply shifting of policymaking authority to Presidential appointees, and Congress can still, by legislation, curb agency power; Difficult to Devise Precise Test for what this rule should be
Cases:

[Historical Cases: Basically No Issue]
(exception) “The Postmaster Case”: Congressional refusal to delegate authority to Postmaster General to determine where post offices were going to be.  
Field v. Clark (1892): President can suspend favorable tariff treatment to other nations based on notions of reciprocity because the authority delegated only allows him to make factual determinations that implement the Congressional policy

J.W. Hampton, Jr. & Co. (1922): Tariff Act of 1922 upheld as constitutional [authorizing President to equalize rates of duty set under the Act upon his determination that rates had not properly been equalized based on costs of production] because (1) it had laid down intelligible principle.  Still, (2) Congress could not delegate legislative responsibility.
[Great Depression “Sports” Exceptions]

Panama Refining Co. v. Ryan (1935): NIRA “hot oil provisions” [authorizing President to exclude from interstate commerce oil products “produced or withdrawn from storage in excess of the amount permitted to be produced or withdrawn from storage by any state law or valid regulation”] violate delegation doctrine because (1) gave President no guidance as to circumstances under which he should prohibit interstate shipments of oil because “contraband” and (2) had serious procedural defects – regulatory code hadn’t been officially published
A.L.A. Schechter Poultry Corp. v. United States (1935): NIRA § 3 [permitting agency (on behalf of President) to issue codes of fair competition for particular industries if code “tended to effectuate” Act’s policy] violates delegation doctrine because (1) statute had failed to give agency a clear policy directive and (2) it had procedural deficiencies, in particular no requirement that agency hold trial-type hearings, or provide interested parties with notice and right to participate in decision, or right to judicial review
[Return to Laxity]

Yakus v. United States (1944): Emergency Price Control Act [empowering administrator to promulgate wartime price controls that would be “generally fair and equitable and … effectuate the … purposes of the Act] upheld as constitutional because (1) it had set down intelligible policy, as well as price boundaries.  (2) Distinguishing NIRA policy directive in Schechter as overly broad.
[The “Interpretive” Approach]

Amalgamated Meat Cutters v. Connally (D.C. Circuit 1971): Economic Stabilization Act [granting President power to stabilize wages and prices throughout nat’l economy] upheld as constitutional because (1) legislative history and nation’s experience under previous price control programs gave content to vague statutory language, entailing a “fair and equitable” limitation on President’s authority, (2) powers were limited: general, not industry specific, required wage floor, limited period of President’s authority, (3) procedural safeguards existed under APA, such as availability of judicial review and hope that agency would develop standards (though this was mistaken; the statute didn’t require APA hearing process, nor did it (or APA) require adoption of rules, and only that would have occasioned APA’s notice and comment process), and (4) importance of President’s being able to curb inflation
Touby v. United States (1991): 1984 Amendment to Controlled Substances Act [permitting AG to temporarily schedule a drug as a controlled substance if deemed an imminent hazard to public safety, and hence giving him authority to create criminal sanctions] upheld as constitutional because (1) it provided sufficiently specific standards and (2) its judicial review bar was properly interpreted only to apply to preenforcement challenges to scheduling orders, and didn’t preclude an attack on an order as a defense to prosecution.

[Two Slightly Contrasting Modern Perspectives]

Sun Ray Drive-In Dairy, Inc. v. Oregon Liquor Control Commission (Oregon 1973): Administrative order [refusing to treat a convenience store as a “grocery store” eligible for liquor license] reversed and remanded to agency with directive to adopt general rules giving content to statutory standard because (1) statute provided no standards for issuance, thus no review possible, (2) broad delegation of power obligated agency to establish standards to assure public confidence, rationality, no discrimination.
Whitman v. American Trucking Associations, Inc. (2001): Clean Air Act [requiring EPA Administrator to promulgate national ambient air quality standards (NAAQS) for air pollutants, to be reviewed at 5-year intervals, based on (a) a level “requisite to protect the public health” with (b) an adequate margin of safety] upheld as constitutional because (1) it provides intelligible principles for agency to follow because “requisite” means “sufficient but not more than necessary” and (2) by being substantially similar to Touby and American Petroleum.  BUT an agency can’t, with a regulation, cure a legislative delegation that was unconstitutional in the first place. (3) CAA unambiguously doesn’t allow consideration of costs in standard-setting 
[The Rehnquist-Burger Objections]

Industrial Union Dep’t, AFL-CIO v. American Petroleum Inst. (1980) (“Benzene Case”)

In concurrence, Rehnquist would have held that OSHA contained an unconstitutional delegation [by directing Secretary of Labor to issue rules requiring employers to protect their workers “to the extent feasible”], because (1) Congress had avoided addressing the circumstances in which employers could be allowed to take some risks of injury to workers because of the high costs of such measures, and (2) addressing such divisive issues could not unnecessarily be left to politically unresponsive administrators.  (see also American Textile Mfrs. Inst. v. Donovan (1981), Rehnquist saying the same thing with Burger)
Notes:

· The non-delegation doctrine is effectively a substantive due process doctrine; this is one reason Courts are so reluctant to engage it; they don’t obviously know better than Congress/the agency here

· Administrators who lack crisp standards are weak, not strong.  Because the statute is so vague, they will face much litigation.  So they will avoid making rules and do everything ad-hoc and negotiated.
· New Deal “Sports” Exceptions better explainable in terms of conservative politics of justices who made the decisions than in terms of legal doctrine.

· Avoidance canon also sneaks in to the decision in AMC v. Connally
· Interpretive View: Holding that delegation is unconstitutional invites inter-branch confrontation because it may require radical restructuring or even abandonment of an entire program, and prevents administrative flexibility
· In AMC v. Connally, there was an executive order interpreting a statute.  But in Sun-Ray, there was only a statute, and no written regulation/order of any sort.
· American Trucking shows how the scope of power conferred on an agency is a consideration for constitutionality of a delegation.
· Agencies have incentives to adopt rules, because courts will generally give agencies more deference when they are applying their own rules than when they are acting without having created a rule

The Legislative Veto
Definition: Mechanisms that enable Congress to correct agency actions it opposes without enacting new law

Rule: The Legislative Veto is unconstitutional
Justifications: Violates both Presentment and Bicameralism Requirements of Article I § 7; Instances of unilateral Congressional action (impeachment, advice and consent, treaty ratification) are rare and enumerated; Encouraged thoughtless Congressional override of well-considered agency decisions, Permitted lobbyist influence at expense of deliberation; Empowered specific subcommittees at expense of fully representative Congress
Objections: (White) Art. I § 7 not obviously applicable to a congressional device restraining executive use of delegated authority it wouldn’t otherwise have; Necessary & Proper Clause; Legislative Veto allows control of agencies without need to write rigidly specific statutes, and formal legislative repeals are costly in time and money; Legislative Veto well established in 20th Century Legislation; Legislative Veto can functionally satisfy bicameralism and presentment, if not in the exact way Constitution envisions it
Cases:

INS v. Chadha (1983): § 244 of Immigration and Nationality Act [permitting AG to suspend immigration deportations at his discretion, but allowing either house of Congress to unilaterally veto his decision] is unconstitutional because (1) veto represented legislative action (affected the legal status of persons outside the legislative branch (AG and Chadha)), and was presumptively legislative anyway, and (2) therefore violated the Presentment and Bicameralism Clauses of Article I by requiring neither passage through both houses nor presidential approval.
Alaska Airlines v. Brock (1987): To determine whether an unconstitutional legislative veto provision is severable, the court must ask whether Congress would have enacted the provision without the offending legislative veto. Often, the statute without the veto would significantly alter the balance of power between Congress and the executive, such that Congress would not have passed the statute without the veto

Congressional Review Act (1996): Requires agencies to submit proposed rules to the GAO and Congress and wait 60 days for congressional review until they can take effect.  Congress can disapprove of the rules via joint resolution, which president can sign or veto (which is then overridable).  Upon signed joint resolution, agency cannot adopt a similar rule without subsequent congressional authorization.  Has only been used once, in 2001.  

Notes:

· Presentment Clause exists to protect the President and the nation from stupid laws, and provides a national perspective in legislative process

· Bicameralism Clause furthers careful consideration
· The provision in Chadha represented a legislative incursion into a specific adjudicatory function without affording due process.
Other Means of Legislative Control
[$$ Controls]
Power of the Purse
Requirement of Agency Budget Submission: Each year, agencies must submit budget requests.  These are reviewed by President (acting through Office of Management and Budget) and transmitted to the appropriations committees of the House and Senate.
Appropriations Riders: Can force agencies not to use any funds to take certain actions

[Controls Mandating Specific Actions]
Sunset Laws: Laws requiring periodic review of government programs
Hammer Provisions: Provisions requiring agency to ban certain practices or impose specified standards by a fixed date.

[Oversight]
Senate “Advice and Consent” for Agency Managers
Legislative Committees
Ad Hoc Inquiries about Contemplated Rules

Casework: Work on constituents’ behalf

Cases:

Pillsbury Co. v. FTC (5th Cir. 1966): A congressional investigation focusing directly and substantially upon the mental decisional processes of a commission in a case pending before it represents congressional intervention into the agency’s judicial function.  This raises doubt about whether litigants can have a fair, impartial trial.
Notes

· Political science has raised doubt over whether congressional oversight of agency performance is effective; incentives favor looking ahead, not backward; moreover, all this wastes resources
· Though, one study suggested agency policy is sensitive to political preferences of subcommittee members and its chairman
· Some have questioned the representativeness of committees
· Casework thought rarely to stimulate investigation and correction of problems
Irrebuttable Presumptions
Rule: Due Process requires that statutes and regulations not create irrebuttable presumptions that are often contrary to fact (United States Dept. of Ag. v. Murry (1973))
Justifications: Due Process requires individualized treatment – efficiency trumped by individual interests
Objections: Overbroad – most rules don’t further their general purpose in every instance of their application, so rules wouldn’t be possible
Cases:

United States Dept. of Ag. v. Murry (1973): Food Stamp Act [stipulating that when one household includes someone who is a “tax dependent” of a different household, the first household is irrebuttably presumed not to qualify for assistance] violates Due Process because (1) the deduction taken by a parent in the prior tax year is not a rational measure of the need of a household in which resides the child of the tax-deducting parent lives and thus (2) the statute creates an irrebuttable presumption that is often contrary to fact, thereby lacking the critical ingredients of Due Process.
Bell v. Burson (1971): Georgia statute [providing for automatic suspension of the license of any uninsured motorist involved in an accident that resulted in damages] violated Due Process because statute effectively created an impermissible presumption that all uninsured motorists were at fault.

Stanley v Illinois (1972): Illinois statute [permitting State to assert custody over a child over the objections of a parent only if the parent were judged unfit, and defining “parent” in a manner that did not include the unmarried biological father] violated Due Process by creating an impermissible presumption of parental unfitness of unmarried fathers.  

Vlandis v. Kline (1973): Connecticut statute [classifying individuals, for state university tuition purposes, as permanent nonresidents if (a) they were married and resided outside Connecticut at time of the application to the university or (b) were unmarried and resided outside Connecticut in the 12 months prior to application] violated Due process because (1) it created an irrebuttable presumption. (2) Hearings needed to determine true home of student seeking the lower tuition.
Cleveland Board of Ed v. LaFleur (1974): School board regulations [mandating disability leave for teachers after 4th month of pregnancy without any inquiry into the disability] violated Due Process because it created an irrebuttable presumption.
Notes: 
· After LaFleur, the court abandoned use of irrebuttable presumption language in cases not raising issues that the challenged statute itself characterized as evidentiary (e.g., Leary v. U.S. (1969))
Explicit Statutory Instructions
Concept: Congress can formulate statutes that allow little administrative discretion
Justification: Democratic legitimacy, faithfulness to legislative intent
Objections: (Sunstein) “De minimis” exception should be implied if not explicitly denied in legislative history; (Dwyer) Bright-line rules in this “risk” context are dangerous, especially if motivated by politician desire to score political points, and it’s appropriate for agencies to have more discretion; Confusion of call for more democratically accountable policymaking for more sensible, informed policymaking
Issues/Cases:

Delaney Clause & Saccharin Ban: Federal Food, Drug, and Cosmetic Act contains clause stipulating that no additive shall be deemed safe if it is found to induce cancer if ingested by humans or animals.  Experiments and a recent Canadian study had shown saccharin induced cancer in animals.  So EPA banned saccharin.  Upon public outcry, Congress put a moratorium on the ban.

Public Citizen v. Young (D.C. Cir. 1987): FDA does not have authority under “de minimis” doctrine to “list” two dyes recently found to be minimally carcinogenic as safe for use in cosmetics because (1) Delaney Clause requires that all such substances be prohibited (2) a “de minimis” clause cannot be applied if the history and apparent purpose of a clause do not admit of it and (3) Congress intended the Delaney Clause as a bright line rule to withdraw all FDA discretion.
Notes:

· De Minimis Doctrine: Interpretive device that (1) spares agency resources for more important matters and (2) notwithstanding the plain meaning of a statute, forces a court to look beyond the words to the purpose of a statute, where its literal terms lead to absurd/futile results.

· Different means of statutory control
· Rule (e.g., 22 miles/gallon)

· Process Standard relying on technical or scientific progress (e.g., Delaney Clause)

· Broad goal (e.g., “public health”)

· Balancing Test (weigh costs and benefits)

· Cost (do only to the extent benefits exceed costs)

· Risk/risk (e.g., safety standard for drugs)

· Cost effectiveness (most cost effective way)
· Risk-Risk Analysis: What are the risks of allowing the substance; what are the risks of eliminating it; at least here you’re comparing the same thing, as opposed to cost-benefit analysis (measuring money vs. human lives)
General Statutory Controls on Administration
Concept: In wake of growth of administrative state in early-to-mid 20th Century (Great Depression, Great Society, etc.), Congress has enacted a series of general statutes that restrict the discretion of federal agencies.
Statutes Promoting Procedural Fairness and Openness (see p.12 of my outline)
· APA (1946)

· Federal Register Act (1935)

· Freedom of Information Act (1966)

· Government in the Sunshine Act (1976)

· Federal Advisory Committee Act (1972)

Procedural Statutes with Substantive Goals (see p.13 of my outline)
· National Environmental Policy Act (1969)
· Regulatory Flexibility Act (1980)
· Small Business Regulatory Enforcement Fairness Act (1997)
· Paperwork Reduction Act (1980)
· Unfunded Mandates Reform Act (1995)
· Data Quality Act (2000)
Statutes Safeguarding the Integrity of Agency Decision-Makers

· Pendleton Civil Service Act (1883)
· Civil Service Reform Act (1978)

· Ethics in Government Act (1978)

· Inspector General Act (1978)

Burlington Northern Railroad v. Office of Inspector General, Railroad retirement Board (5th Cir. 1993): Inspector General lacks authority to conduct, as part of long-term, continuing plan, regulatory compliance investigations or audits
Notes:

· Mashaw’s Alternative Framework
· Tunnel Vision Statutes: When you do x, you also have to think about y (e.g., RFA, NEPA)
· Bias Statutes: Eliminate bias in agency action (e.g., FACA)
· Participation Statutes: To extent agencies are making policy or deciding cases, they must let people participate (e.g., APA, Sunshine Act)
· Agency Secrecy Statutes: Prevent agency from keeping secret information that should or could be made public (FOIA)
· Anti-Intrusion Statutes: Privacy Act
The President’s Appointment Power
Rule: Congress may not appoint officers of the United States (Buckley v. Valeo (1976))
· Exception: Congress may vest appointment of inferior officers in the President alone, in the Courts of Law, or in the Heads of Departments (Art. II)
Justifications: Plain language of Art. II, § 2, cl. 2, 
Cases:

[Congressional Attempts at Direct Interference]
Buckley v. Valeo (1976): Federal Election Campaign Act [creating eight-member Federal Election Commission, two of which appointed by President pro-tempore of Senate, two by Speaker of the House, two by the President, and two ex officio members in Secretary of the Senate and Clerk of the House, and vesting in the Commission powers of both rulemaking and ensuring of compliance through hearings, suits, etc.] found to violate Art. II, § 2, cl. 2 because (1) the Committee exercises significant authority pursuant to the laws of the U.S., (2) that type of authority renders one an “Officer of the United States” for the purposes of Art. II, and (3) Art. II requires that all “Officers of the United States” be appointed by the President (and confirmed by the Senate).   
FEC v. NRA Political Victory Fund (D.C. Cir. 1993): Post-Buckley amendment to FECA [providing for appointment by House and Senate of two nonvoting members] found to violate Art. II.
[Congressional Attempts at Indirect Interference]
Public Citizen v. DOJ (1989): FACA does not apply to deliberations of ABA Standing Committee on Federal Judiciary [providing advice to DOJ on judicial nominees] because the President has the right to secure advice without congressional interference

Association of American Physicians and Surgeons v. Clinton (D.C. Cir. 1997): FACA does not apply to Hillary Clinton, who is held to be a full-time employee of the President, because of value of protecting private consultations between President and First Lady.  

[The “Inferior Officer” Exception]

Morrison v. Olson (1988): Ethics in Government Act [allowing special court to appoint Independent Counsel upon AG request] does not violate Appointments Clause because (1) Independent Counsel is an “inferior officer” for purposes of Art. II because (a) she is subject to removal by AG, (b) Act empowers her only to perform certain, limited duties, not including formulating policy, nor any duties outside of those necessary to her office, (c) her office is limited in jurisdiction, and (d) her office is limited in tenure by being directed solely towards one task, and (2) there is no “incongruity” (see Siebold) between the function of the appointing courts and the power to appoint prosecutors.  
Notes:

· Unlike Art. I’s vesting clause, Art. II’s vesting clause does not say that “All” executive power “shall be vested in a President…” (But Scalia in Morrison v. Olson thinks it should be read like that)
· Executive Function: Exercise of significant authority pursuant to the laws of the United states; e.g., enforcement power, rulemaking authority, adjudicatory power; 

President’s Authority to Remove Officers
Rule: Congress cannot reserve the power to remove an executive officer (except by impeachment), because Congress cannot involve itself in direct execution of the laws. (Bowsher v. Synar (1986))
Justifications: (Dean Bruff) Value of bright-line rules clarifying political accountability by not blurring lines of responsibility; (general) Or (contrary to Bruff) it may be too difficult to accurately implement a functionalistic approach; Restricting congressional control over execution of the laws; No legislative vetoes under Chadha
Objections: (Stevens) No sharp division between legislative and executive power; (White) CG’s budgeting power delegated to it by Congress, so executive wouldn’t have had this function otherwise, so functionally no difference between congressional retention of power or ability to curtail it in hands of executive; Removal of CG is by Joint Resolution, hence requiring Presidential approval; Congress has more authority over CG through budget power than through for-cause removal; Very low risk that Congress would remove CG without good cause; (general) there’s already plenty of congressional supervision of agencies (e.g., basic oversight);
Cases:


Bowsher v. Synar (1986): Balanced Budget Act [authorizing the Comptroller General to decide how to reduce the budget and permitting removal of the CG only by Joint Resolution of Congress] violates the separation of powers because (1) the CG, in his role exercising independent judgment to implement budgetary reductions, is an executive officer and (2) Congress cannot reserve the power to remove an executive officer (except by impeachment).
Metropolitan Washington Airports Authority v. Citizens for Abatement of Aircraft Noise, Inc.: (1991): Congressional scheme creating regional control of DC airports [subordinating regional authority to a board of directors made up of Members of Congress with veto power] unconstitutional because either (1) if legislative, Board’s functions violated Chadha or (2) if executive, they violated Bowsher by giving Congress direct control over execution.
Clinton v. City of New York (1998): Line-item veto [allowing President to cancel budget-related provisions of newly signed legislation] unconstitutional because it did not follow the bicameralism and presentment requirements of Article I.
Notes:

· Peter Strauss: It’s not helpful to characterize agencies as located “in” one of the three branches.  Effectiveness will require agencies to possess all three powers.  If the issue is whether there has been an aggrandizement of one branch at expense of others, inquiry must be whether intended inter-branch distribution of authority has been disrupted.
· But, how do we know what’s “intended” and what’s “unconstitutional?”
Congress’ Authority to Place Restrictions on Removal of Officers
Rule: Restrictions on removal (of executive officers in particular) violate separation of powers if they impede the President’s ability to perform his constitutional duty (Morrison v. Olson (1988))

· Mashaw: You really don’t ask this question unless the officer exercises executive powers.

Justifications: Serious Political Problem of policing executive branch, which controls prosecution through DOJ; 
Objections: (Scalia) Constitution gives executive all executive power, so if an officer exercises executive power, President must have unrestricted power to remove him; Checks – retaliation by other branches (e.g., Impeachment), and the electorate
Cases:
[Historical – Formalist]
Myers v. United States (1926): President may remove Postmaster General at will, without restrictions placed by Congress (an authority limited in Humphrey’s Executor to “purely executive” officers).  
Humphrey’s Executor v. United States (1935): FTC Act [permitting President to remove FTC Commissioner only for “inefficiency, neglect of duty, or malfeasance in office”] upheld as constitutional because (1) FTC does not exercise purely executive powers (see Myers), but merely quasi-judicial and quasi-legislative powers, and (2) Congress’ authority in creating agencies with such powers extends to forbidding their removal unless with good cause.  
Wiener v. United States (1958): President may not remove a member of War Claims Commission without cause, because (1) although statute said nothing about removal, (2) commissioners were expected to “adjudicate according to law,” and therefore Court inferred congressional desire to protect them from arbitrary removal.
[Modern – Functionalist]
Morrison v. Olson (1988): Ethics In Government Act [providing for Independent Council and allowing Attorney General to remove IC only for “good cause”] does not violate separation of powers because (1) the question is whether removal restrictions impede President’s ability to perform his constitutional duty, (2) the “good cause” restriction does not so impede his authority because (a) IC is an inferior officer with limited jurisdiction and tenure and lacking policymaking or significant administrative authority, (b) “good cause” provision affords President (via AG) sufficient authority to assure IC’s competent performance, and (c) Congress found limitation of AG’s removal power was essential, and (3) Act as a whole does not so impede his authority because (a) Act does not require AG to comply with congressional requests for appointment upon “reasonable grounds,” and (b) Act gives AG several means of controlling IC.    
Mistretta v. United States (1989): United States Sentencing Commission [provided the power of promulgating federal sentencing guidelines and requiring that at least three members be federal judges, removable only for good cause] upheld as constitutional because (1) it did not unduly strengthen the judicial branch, since (a) judiciary traditionally had been deeply involved in sentencing, and (b) executive had never exercised the type of authority Congress had vested in USSC and (2) it did not unduly weaken the judicial branch, since president’s power to appoint and remove with cause posed only negligible threat of compromising impartiality (Scalia Dissent: Legislative and judicial powers have never been thought delegable; “independent agency within the judicial branch” is unconstitutional) 
[The Outlier]

Printz v. United States (1997): Provisions of Brady Handgun Control Act [requiring state and local law enforcement officers to run background checks on would-be gun purchasers pending the completion of a federal system for such investigations] found unconstitutional on 10th Amendment Grounds.  In dicta, majority (Scalia) says executive powers cannot be delegated to non-executive branch actors without presidential oversight.  
Notes:

· In Humphrey’s Executor, Postmaster General had “quasi-legislative” and “quasi-judicial” powers too; and FTC’s major activity is deciding whom to prosecute; so the distinction’s pretty weak.  The real import of the case appears to be legitimating the “independent agency.”
· Buckley, Bowsher, and Humphrey’s Executor:  Some read first two as recognizing constitutionally mandated role for President in supervision of administration (such that there should be no independent agencies).  Others see them as enforcing narrow constraints on Congress’ ability to aggrandize its powers.  Humphrey’s appears to support the latter.
· Indicia of Independent Agencies: Restrictions on presidential removal grounds, placement outside an executive department, staggered terms for prime decisionmakers of agency
· Morrison v. Olson represents a conversion to White’s functionalism.
· Contra Scalia in Morrison, Executive can still protect itself via pardon power.
Questions

· Why doesn’t Scalia’s dissent in Morrison have weight?  Is his view at odds with the rule of Morrison, or just one way of interpreting it?
· What’s the authority/justification for this notion that you don’t ask the “unduly burden” question unless the authority of the officer in question is executive?
Executive Authority to Direct Agency Policy I: The Youngstown Framework

Concept: Presidential authority derives its legitimacy either from the Constitution or from a constitutionally enacted statute.

Youngstown Sheet & Tube Co. v. Sawyer (1952): Truman’s executive order [directing the Secretary of Commerce to seize control of U.S. steel mills, which faced an impending strike, to insure continued production during the Korean War] invalidated. 

· Concurrences
· Black/Douglas View: Absent independent constitutional authority, President can lawfully (seize the steel mills) only if authorized, explicitly or by fair implication, by statute
· Clark/Burton View: President may employ only the tools Congress authorizes him to employ to respond to an emergency; to the extent that President fails to employ those tools, he may not exercise residual authority
· Jackson “Tripartite” View
· President may act pursuant to express or implied statutory authority
· President may act in contradiction of Congress’ express or implied statutory authority ONLY IF based on a constitutional grant of exclusive power to the President that was beyond Congress’ power to limit or regulate
· “Twilight Zone” – When neither congressional grant nor denial or authority, President and Congress may have concurrent powers

· Frankfurter View: Systemic, unbroken executive practices long pursued to the knowledge of Congress and never before questioned, are part of “executive Power” under Article II
· Vinson/Reed/Minton Dissent: History of prior presidential seizures of domestic plants for defense purposes supports view that emergency seizures within executive Power when not expressly proscribed by Congress
Notes:

· Youngstown shows that though Article II may confer some independent lawmaking power on the President in military and foreign affairs, acting contrary to congressional policy is almost certainly not going to fly. 

Executive Authority to Direct Agency Policy II: President’s Inherent Constitutional Power

In re Neagle (1890): Authority of U.S. Marshals to serve as bodyguards for Supreme Court justices, though statutorily unauthorized, upheld because of (1) inherent executive authority to take care that the laws are faithfully executed, including (2) enforcement of all “rights, duties, and obligations growing out of the Constitution itself, our international relations, and all the protection implied by the nature of the government under the Constitution.”
In re Debs (1895): Statutorily unauthorized authority of executive, through AG, to seek injunctive relief [enjoining Debs from communicating with railroad employees during a strike] upheld because of (1) inherent executive duty to protect common rights of the people (2) effect of Debs’ proposed action on interstate commerce.

United States v. Midwest Oil Co. (1915): President’s order [withdrawing certain federal lands from oil exploration], despite express statute forbidding, upheld because (1) President had acted to prevent depletion of oil reserves during period of int’l tension and (2) had acted before Congress had an opportunity to reconsider its policy.

[War on Terror]

Hamdi v. Rumsfeld (2004): Judiciary authorized to review individual executive detentions, rather than merely legality of broad detention scheme, because (1) war power does not remove constitutional limitations safeguarding essential liberties, which judiciary has role in protecting, and (2) writ of habeas corpus allows judiciary to play role in checking executive discretion in realm of detentions.
Moschella Letter vs. Scholars’ Letter (note: this applies to statutory and constitutional issue)
· Moschella Letter

· AUMF authorizes warrantless domestic intelligence surveillance by president in prosecuting war on terror, implicitly repealing FISA provision declaring itself as “exclusive” means by which electronic surveillance may be conducted.

· President’s Article II responsibility as Commander in Chief includes authority to order warrantless domestic intelligence surveillance.
· NSA program falls within exception to warrant and probable cause requirement for reasonable searches under 4th Amendment.

· Scholars’ Letter

· General language of AUMF and specific language of FISA, including consideration of “wartime circumstances” with 15-day provision, show that AUMF did not authorize warrantless surveillance; repeals by implication can only be established by “overwhelming evidence”

· President shares authority over war with Congress; Congress has power to regulate conduct of surveillance through legislation (even if President had inherent authority to authorize it in absence of legislation

· Were AUMF construed to allow warrantless surveillance, it would raise serious constitutional questions under 4th Amendment
Notes:

· Neagle and Debs consistent with Youngstown because neither action had been statutorily rejected, neither seemed to threaten Congress’ or courts’ authority, or to jeopardize right to due process

· Midwest Oil consistent with Frankfurter’s Youngstown opinion because Congress had enacted relevant statute against a long, consistent history of presidential orders like that in the case.  
Question
· Is the scholars’ contention that DOJ’s position implies implicit repeal of FISA “exclusive means” provision justified, in light of FISA’s provision of exception, “except as authorized by statute?” Clearly, the interpretation problems remain.
Executive Authority to Direct Policy III: Presidential Implementation of Statutory Authority 
Rule: (1) If Congress, within its constitutional powers, directs the executive to implement a particular action, the President has no lawful right to suspend the law; (2) If Congress, within its constitutional powers, prohibits the executive from implementing a particular action, the President has no lawful right to authorize the action.  (See Marbury, Little, Kendall)
Marbury v. Madison (1803): President does not have the authority to control the ministerial duty the legislature imposes on an executive officer.  
Little v. Barrene (1804): Damages awarded against ship captain who, on President’s orders, seized vessel sailing from France to the US, because (1) President’s powers of seizure had been confined by Nonintercourse Act, and (2) seizure did not conform to that act.

Kendall v. Stokes (1838): President held to have no authority to tell Postmaster General not to pay money due because Congress had imposed the duty to pay on the PG.
Hamdan v. Rumsfeld (2006): Military tribunal established to try Hamdan [preventing Hamdan or his counsel from knowing the evidence used against him] illegal because (1) military tribunal inconsistent with requirements of the UCMJ, and (2) AUMF does not authorize President to establish tribunals inconsistent with UCMJ.
Notes:

· Little stands for proposition that Congress’ exercise of explicit legislative power preempts presidential exercise of a less well-defined executive power.
Executive Authority to Direct Policy IV: Presidential Oversight of Regulation
Concepts:

Matters of Universal Agreement
· Agencies empowered by Congress to regulate may do so only if consistent with their underlying statutory mandates
· Absent extraordinary circumstances, President may not order an agency to violate its mandate
· Assuming an agency could fulfill its statutory duties through a variety of approaches, the President is entitled to push the agency towards the particular approach the Administration most favors as a matter of policy or politics (Sierra Club v. Costle (D.C. Cir. 1981))
Pro-Presidential Oversight

· President uniquely situated to design and execute uniform method for undertaking regulatory initiatives that responds to public will (Stockman Memo, Kagan)
· Presidential leadership enhances transparency
· President effective – has large stake in seeing that it works
· President can be active in face of political gridlock and administrative ossification
· Regarding executive agencies, it’s implausible that Congress intended to immunize them from presidential supervision, given President’s appointment and removal powers
· Regarding independent agencies: President’s duty to take care (Stockman)
· Checks and Balances: Congress’ powers through oversight, substantive legislation, appropriations; Judicial review of Executive compliance with Congressional demands (Stockman)
Anti-Presidential Oversight

· President is intended to play a policy-neutral, coordinating role over administration 
· Delegations ordinarily made to officers, not President; President’s duties are “ministerial,” like Marshall said in Marbury

· Democratic argument misses the law/politics problem: it’s Congress’ role to formulate substantive policy; president has “chivvying” ability, but only within allowable Congressional space
· Regarding independent agencies, unconstitutional interference with their activities (see Humphrey’s dicta, p. 273)
Cases/Etc.:

OMB: Office of Management and Budget Affairs; role to help President budget and manage executive branch

OIRA: Office of Information and Regulatory Affairs; coordinates implementation of presidential regulatory oversight

E.O. 12866:
· Agencies must consider (1) costs and benefits; (2) alternatives; (3) impact of regulation on state, local, and tribal officials

· Agencies must prepare annual regulatory agenda including regulatory plan, identifying most important significant regulatory actions that it plans to take in next year; this is circulated to other agencies and WH officials, who review and flag for conflicts; OIRA reviews for conflicts and for conformity with principles for regulation and presidential policy preferences

· OIRA Administrator regularly convenes meetings, bringing together agency heads, advisors, state and local representatives, business, public, etc.

· Centralized Review: Agency sends OIRA detailed assessment; problems that cannot be resolved by OIRA go to President
EDF v. Thomas (D.C. Cir. 1986): OMB-caused delay of rule [governing underground tanks] past statutory deadline incompatible with Congressional will; OMB can only review until time at which review will result in deadline being missed
Notes:

· Why Routinization of Presidential Regulatory Oversight
· Growth in # of agencies: rise in regulation of Americans
· Republican Presidents and Democratic Congresses: partisanship and institutional competition
· 70’s and 80’s recessions created concerns about regulation of business
· Presidential frustration over agency loyalty to core programs & constituencies
· Congress may stipulate that some rules not subject to OMB review
· PRA authorizes OMB to approve information collection requests by executive agencies
· DQA allows OMB to issue regulations to ensure quality, integrity, utility, and objectivity of information disseminated by agencies
· Clinton viewed regulation sphere as his own, as most critical way to achieve domestic goals
Questions:

· Does E.O. 12866 really allow president/OMB to change rules?
II. Internal Controls on Administration
Congressional Delegation of Adjudicatory Powers
Rule: Congress can delegate adjudicative authority to a non-Article III court as long as (1) the delegation does not impair an individual’s interest in having a claim adjudicated by an impartial Article III judge and (2) the delegation does not impair the structural interest in having an independent judicial branch decide matters that have traditionally fallen within core Article III business. (Schor (1986))
· “Structural” Considerations

· The extent to which the essential attributes of judicial powers are reserved Article III courts
· Conversely, extent to which the non-Article III forum exercises the range of jurisdiction and powers normally vested only in Article III courts
· The origins and importance of the right to be adjudicated
· The concerns that drove Congress to depart from the requirements of Article III
Justifications: Efficiency, functionalism
Objections: Plain reading of Art. III: If Congress creates any adjudicative bodies at all, it must grant them the protections of judicial independence contemplated by Art. III; Protecting judicial independence
Cases:

[Historical View]
Crowell v. Benson (1932): Congress can delegate adjudicative authority to non-Article III court to decide cases arising over (1) federal territories (2) the armed forces (3) public rights, and (4) private rights only if decisions were subject to judicial review by an Article III court.  
[Break with History]
Northern Pipeline Constr. Co. v. Marathon Pipe Line Co. (1982): Non-Article II Bankruptcy Courts found unconstitutional over concern that the range of private rights questions such courts were authorized to adjudicate, including some on rights deriving from state law, was too wide.
[Cases Embodying the Modern Approach]
Thomas v. Union Carbide Agricultural Products (1985): EPA’s use of an arbitrator [to decide how much one pesticide manufacturer should pay another for using the latter’s research data in a registration proceeding under the Federal Insecticide, Fungicide, and Rodenticide Act] upheld as constitutional because (1) Congress must have flexibility to adopt innovative procedures to implement a complex regulatory scheme, (2) manufacturer that would be making the payment had effectively consented to arbitration, and (3) Act provided for judicial review of arbitrator’s decision.
Commodity Futures Trading Commission v. Schor (1986): CFTC’s jurisdiction [empowered to administer reparations procedure for dispute between customer and professional commodity brokers who violate the Commodity Exchange Act, and permitting counterclaim arising out of the transaction set forth in the complaint] upheld as constitutional because (1) CFTC orders were enforceable only by District Court order, (2) CFTC  orders reviewed under “weight of the evidence” standard; (3) CFTC rulings subject to de novo review; (3) CFTC did not exercise “all ordinary powers of district courts,” such as presiding over jury trials or issuing writs of habeas corpus, (4) CFTC dealt only with a “particularized area of law,” (5) Congress wanted a cheaper, more efficient alternative to the courts, and (6) decision to invoke CFTC forum was up to the parties
Notes:

· Schor eliminates the public/private distinction rule in favor of a balancing test
· Public Rights: Rights people have against the government (e.g., tax disputes, government licenses and contracts, government benefits)

Private Rights: Rights people have against other private parties

Agency Adjudication and Due Process 0: Basic Threshold Requirements

Third Parties: Only party to whom a challenged order is directed is entitled to due process (O’Bannon v. Town Court Nursing Center – patients at subsidized nursing home had no right to participate in proceedings to revoke home’s Medicaid certification and terminate its subsidy)

Rules of General Applicability: Rules of general applicability typically not subject to due process requirements

· Londoner v. Denver (1908): Denver must afford evidentiary hearing to property owners assessed for improvements to their street

· Bi-Metallic Investment Co. v. State Bd. of Equalization (1915): Taxpayer not entitled to individual hearing before state agency can revalue all property
Agency Adjudication and Due Process 1: When Process is Due

Rules:

· Property: Person’s interest in benefit is “property” interest if there are state-created rules or mutually explicit understandings that support his claim of entitlement to the benefit and that he may invoke at a hearing (Perry v. Sinderman (1972))
· Liberty
Justifications: Federalism
Objections: The “triggering” approach to property interests under Roth and Loudermill permits Kafkaesque, unlimited discretion – if no articulated standards, no right
Cases:

[Historical: The Right/Privilege Distinction]

McAuliffe v. Mayor of New Bedford (1892): Holmes – “[t]he petitioner may have a constitutional right to talk politics, but he has no constitutional right to be a policeman.”
Bailey v. Richardson (D.C. Cir. 1950, aff’d by an equally divided court, 1951): Due Process does not apply to the holding of a Government Office.
[Demise of the Distinction]
Greene v. McElroy (1959): Fact that employee’s work opportunities had been “severely limited on the basis of a fact determination rendered after a hearing which failed to comply with our traditional ideas of fair procedure” counted towards holding of wrongful revocation of security clearance.  
Cafeteria Workers: (1961): Government employee stripped of security clearance (and, hence, ability to work at naval base) not entitled to specification of charges and opportunity to know and refute adverse evidence, not because employee had no “constitutional right to be there in the first place,” but because government’s proprietary interest in unfettered management of military base outweighed employees interest.
[Property – The Positivist Approach]
Goldberg v. Kelly (1970): Denial of welfare payments occasioned need for Due Process because claim was grounded in statute defining the terms of eligibility for payments.  
Board of Regents of State Colleges v. Roth (1972): Public university failure to give fired professor [notice of reason for nonretention and opportunity for hearing] did not constitute deprivation of property requiring Due Process, because (1) terms of professor’s appointment secured no interest in re-employment and (2) no state statute or University rule or policy secured an interest in re-employment or created any legitimate entitlement to it.
Perry v. Sinderman (1972): Public university failure to give fired professor [notice of reason for nonretention and opportunity for hearing] constituted deprivation of property requiring Due Process, because de facto tenure system constituted by 2 official sources of college guidelines providing that teachers who had successfully completed probationary period (as professor had) could expect continued employment.
[Can Due Process protect Constitutional Right to Free Speech?]
Pickering v. Bd. of Education (1968): Constitutional right not to be fired for exercise of 1st Amendment rights.

Branti v. Finkel (1980): Constitutional right not to be fired from public employment based solely upon political views.  
[Statutory Attempts to Explicitly Disavow a Property Interest]
Washington Legal Clinic for the Homeless v. Barry (D.C. Cir. 1997): Statutory provision [expressly stating that nothing in code created entitlement to emergency shelter] judged irrelevant to determination of whether property interest existed (however, arguably dictum).
Weston v. Cassata (Colo. Ct. App. 2001): Statutory “no entitlement” provision reinterpreted not to apply to question whether welfare benefits property.  Ultimately, question whether statute, once enacted, has created property interest is for judiciary, not Congress.  
[The “Bittersweet” Property Interest Theory and its Rejection]
Arnett v. Kennedy (1974): Fired government employee’s property interest in continued employment limited by statute’s provision of procedures for determination of “good cause” for discharge.  Must take “bitter with the sweet.”
Vitek v. Jones (1980: “Minimum [procedural] requirements [are] a matter of federal law, they are not diminished by the fact that the State may have specified its own procedures that it may deem adequate for determining the preconditions to adverse official action.”
Cleveland Board of Education v. Loudermill (1985): Ohio law [permitting termination only for cause, but providing only post-termination review] did not limit fired employee’s property interest in continued employment because (1) substance and procedure categories are distinct, and (2) State does not get to define what is constitutionally adequate procedure.
[Liberty]

Board of Regents of State Colleges v. Roth (1972): Public university failure to give fired professor [notice of reason for nonretention and opportunity for hearing] did not constitute deprivation of liberty requiring Due Process, because (1) State did not make any charge against him that might seriously damage his standing and associations in community, and (2) State not alleged to have imposed on him stigma or other disability that foreclosed freedom to take advantage of other employment opportunities.
Sandin v. Conner (1995): Prisoner deprived of liberty interest only where prison authorities impose “atypical and significant hardship on the inmate in relation to the normal incidents of prison life.”
Notes:
· Roth Dissents
· Douglas thought that allegation of violation of First Amendment rights occasioned obligation on state to give reasons for nonrenewal and for review of them.
· Marshall thought that every citizen applying to government job entitled to the job unless government had reason to deny; grounds are both property and liberty to work; not burdensome to give reasons when reasons exist
· With property, courts look to whether state legal regimes purport to confine the decisionmaker’s “substantive discretion”
· However, this seems to be in tension with holding in Loudermill, since degree to which statute limits plaintiff’s expectation of discretion/process irrelevant to whether there is a property interest.
· The “bittersweet” theory makes constitutional due process depend on state law.  
Questions:

· How is Loudermill consistent with Goldberg, Roth, and Sindermann?
· In Roth, JM thinks they’re asking a qualitative question: for purposes of contract law, is this the sort of reasonable expectation that would make a contract right.  Then the question is, if you have a contract right, what sort of procedures should you have?  One answer might be, common law contract action.  But Court’s saying, instead, once you have that, you need a hearing.
· Court’s not saying the standard line that you have no right if you have no remedy.  Court’s here finding a right divorced from the procedures given by the state.  JM thinks Court should bite bullet and say its interpreting DP clause, and saying life, liberty, and property for constitutional purpose may be influenced by state law, but aren’t controlled by it. There are constitutional principles like treating people with respect, etc.  But they don’t want to say this for reasons of judicial reticence.
Agency Adjudication and Due Process 2: What (How Much) Process is Due
Three Approaches
Tradition

· Focus: whether procedures at issue conform to customary processes of law

· Protection against oppressive governmental acts enforced through “special” proceedings
· Criticisms
· Varying traditions, difficulty in identifying single appropriate one
· Original understanding permits governmental encroachments at odds with modern values
· Original understanding renders unconstitutional much of modern regulatory apparatus
Natural Rights
· Focus: basic Kantian moral premise of individual autonomy, citizens as ends
· Criticisms
· Problems of application (too difficult in practice)
· No obvious objective criteria, limitations; subjectivity
Interest Balancing/Social Welfare Calculation (dominant contemporary mode)
· Focus
· Magnitude of interests of private parties
· Governments interests, including the burden of additional process (and other goals, see Hamdi)
· Risk of erroneous deprivation under the given procedure and the probable value of any additional or different safeguards
· Advantage: Adaptability to virtually any question
· Criticisms
· (JM) Suggests that, given a good enough reason, government can use whatever process it pleases; but DP is about insuring individual liberty in the face of contrary collective action
· (JM) Ignores substantive process values; process not just good for accuracy, but also legitimacy
· (JM) Ignores cost of demoralization, loss of dignity to the citizen
· (JM) Information requirements of rigorous utilitarian calculus are substantial and possibly excessive
· (JM) These utility calculations are ultimately impossible to make
Cases:

[The Foundational Cases]
Goldberg v. Kelly (1970): Welfare recipients had to be afforded a pre-termination evidentiary hearing [including right to present case orally, to confront adverse witnesses (6th Am. Interest), to appear through an attorney, to receive a decision based exclusively on hearing record, and to have an impartial decisionmaker], because (1) individual interests are strong – termination pending eligibility resolution may deprive eligible recipient of means of living, (2) significant risk of erroneous deprivation if only process is written submissions, since “credibility and veracity” are at issue and some recipients cannot write, (3) governmental interest in providing welfare served, and (4) governmental interests in conserving fiscal and administrative resources do not outweigh individual interests
Mathews v. Eldridge (1976): Social Security Disability recipients not entitled to pre-termination evidentiary hearing because (1) individual interest weaker, because eligibility not (as in Goldberg) based on need, (2) if termination renders family in need pending hearing, other resources such as welfare still available, (3) people on disability more likely to have access to and means to hire counsel, (4) pre-termination evaluation probably accurate because it is based on medical evaluation (more limited quantity of information), and (5) pre-termination hearings costly
[Nuances]
Cleveland Board of Education v. Loudermill (1985): Ohio law [permitting termination only for cause, but providing only post-termination review] violated Due Process because (1) significant private interest in continued employment, (2) importance of hearing for factual disputes, (3) not a strong burden upon government, and fired employee entitled to (a) notice, (b) explanation of employer’s evidence, and (c) opportunity to be heard either in person or in writing.

Gilbert v. Homar (1997): Suspension of university police officer [without pre-suspension hearing] upheld because (1) suspension, not termination, and (2) importance of state interest in maintaining public confidence in police force
[Strand: Common Law Remedies Sufficient for DP]
Ingraham v. Wright (1977): State statute / school board regs. [authorizing teachers to paddle students for misconduct] upheld despite no right to notice/hearing before punishment because due process satisfied by right to bring damage action upon excessive use of force.
Lujan v. G & G Fire Sprinklers (2001): State assessment [of penalty for non-compliance with contract terms] upheld, despite lack of either pre- or post-deprivation hearing, because of existence of post-deprivation common law remedy
[Strand: Common Law Remedies Insufficient for DP]
Memphis Light, Gas and Water Division v. Craft (1978): Municipal utility failure [to notify Craft of availability of pre-termination review procedure when threatening him with termination of services] violated due process despite available common law remedies of pre-termination injunction, post-termination damages and post-payment action for refund.

[Attempt to Resolve Above Problem]
City of West Corvina v. Perkins (1999): Government failure [to notify owner of property seized pursuant to search warrant] of procedures through which property could be reclaimed upheld because procedures for return of property published in California Penal Code, thus providing constructive notice.  In Memphis Light, by contrast, the available procedures weren’t published or accessible to customers.
[Inconsistent Mental Hospital Cases]
Parham v. J.R. (1979): Failure [to provide prior hearing to review parental decision to place child in state mental hospital] upheld because (1) review by independent medical professional would be sufficient, if not more reliable and (2) formal hearing might exacerbate parent-child tensions.  
Vitek v. Jones (1980): Failure [to provide prior hearing to review decision to transfer prisoner to mental hospital] violated due process because “subtleties and nuances of psychiatric diagnoses” justify requirement of hearing.
[Due Process and “Character” Cases]
Greenholz v. Inmates (1979): Face-to-face, oral hearing not required in parole decisions based on assessment of offender’s personality, readiness to undertake responsibilities, and, intelligence, training, etc.
Califano v. Yamasaki (1979): Oral hearing required before Secretary of HHS declines to waive recoupment of overpaid disability benefits because waiver standard (lack of fault) rests on evaluation of character.
[Emergency Deprivations]

North American Cold Storage Co. v. Chicago (1908): Seizure [of unsafe food without prior hearing on rationale of exigent circumstances] upheld due to emergency.

Bowles v. Willingham (1944): Office of Price Administration’s power [to fix rents without prior hearings] upheld because of exigent wartime circumstances and extraordinary burden of prior hearings.
[War on Terror]
Hamdi v. Rumsfeld (2004): Only providing enemy combatant seeking to challenge his classification as such (a) unspecified “screening,” and (b) military interrogation, and failure to provide [(a) notice of factual basis for his classification, (b) fair opportunity to rebut government’s factual assertions before neutral decisionmaker] violated Due Process because (1) Hamdi’s liberty interest in being free from detention very strong and unaffected by circumstances of war or accusation of treason, (2) despite strong/sensitive government interests in preventing enemies to return to battlefield and resisting intrusion of litigation and discovery, and appropriateness of executive control of warmaking, (3) both interests can be accommodated by notice, hearing, and perhaps presumption in favor of government’s evidence
Notes
· APA on Adjudication: 
· Definition: Agency process for the formulation of an order, which is any final disposition by an agency in a matter that is not rulemaking
· Formal hearings required only when statutorily specified, with the exception of the removal of ALJs; however, Due Process is an ever-present restriction
· Friendly’s features of a fair hearing

· (1) Unbiased tribunal (2) Noticed of proposed action and its grounds (3) Opportunity to present reasons why action shouldn’t be taken (4) Right to call witnesses (5) Right to know evidence against oneself (6) Right to have decision based on evidence presented (7) Right to counsel (8)  Making of a record (9) Availability of statement of reasons for decision (10) Public Attendance (11) Judicial Review

· Goldberg led to stricter requirements for welfare in NYC, meaning it was keeping money away from possibly needy people.  

· Good Hamdi line: “It is during our most challenging and uncertain moments that our Nation’s commitment to due process is most severely tested; and it is in those times that we must preserve our commitment at home to the principles for which we fight abroad.”

· Contextual Approach to Due Process
· Public Schooling: Court’s generosity in recognizing protected interests and simultaneous deference to educational administrators’ choice of procedures (Yale p.43)
· Reputation Cases: Court’s general concern for individual reputation and community standing (except Goss v. Lopez, but that was just an experiment, not a continuing policy) (see Yale p.43)
· Prison Administration Cases: Court’s deference to state law in order not to undermine expertise of prison administrators and public authorities to control prison population.  Court does not want to constitutionalize tort law.

Questions

· How can we respond to a question about what specific procedures are required by DP?
You ask about the circumstantial reliability of the facts as found without providing the procedure, what the capacity is of the people making the claim to do it without an oral hearing.  In the end, you only have a set of non-conclusive arguments.

Rights to a Hearing 1: Whether Required by the APA

Standard:

· If rulemaking, APA §§ 556-557 requirements triggered only by exact language “on the record” and “after a hearing,” or by language that is functionally the same as that (Florida East Coast (1973))

· If adjudication, presumption against requirement of hearing under §§ 556-557 not as strong as with rulemaking.
Cases:

United States v. Florida East Coast Railway Co. (1973): ICC not required to provide full evidentiary hearing under APA §§ 556-557 [to set a per diem charge on freight cars] because (1) § 1(14)(a) of Interstate Commerce Act contains only the words “after hearing,” (2) while language having same meaning as “on the record” and “after a hearing” can trigger APA §§ 556-557, (3) Congress, when it authorizes agency to make rules, is presumed to have authorized informal procedures unless APA formality clearly mandated, thus (4) ICA § 1(14)(a) does not trigger § 556-557 requirements.
Union of Concerned Scientists v. U.S. N.R.C. (D.C. Cir. 1984): If statute requires hearing with respect to adjudication, there is a presumption that APA §§ 556-557 are triggered.

Chemical Waste Management, Inc. v. U.S. Environmental Protection Agency (D.C. Cir. 1989): Chevron deference forecloses the presumption of UCS (above); agency’s interpretation viewed under Chevron deference for unreasonableness.
Notes

· Florida East Coast shows how a statute can require a hearing, but trigger requirements only under APA § 553, and not §§ 556-557.
· Rulemaking vs. Adjudication
· Numbers Affected
· Prospective vs. Retrospective
· Adjudicative Facts (about parties and their activities) vs. Legislative Facts (general facts)
· See Air Line Pilots Association v. Quesada (2d Cir. 1960) – Regulation requiring that no pilot over 60 could fly airliners carrying passengers, mail, or freight for hire was a rule, not an adjudication.  General applicability, prospective.
Rights to a Hearing 2: If Not Required by the APA
Standard:

· Old Approach: Absent triggering of APA §§ 556-557, “nature of statutory standards” may require formal hearings, especially in adjudications to determine fault (Califano v. Yamasaki (1979))

· Modern Approach: Judges lack authority to go beyond statutory or constitutional requirements of process (PBGC Corp. v. LTV Corp (1990))
Cases:
Califano v. Yamasaki (1979): SSA § 204(b) [mandating waiver of recoupment for overpayment of benefits under § 204(a) if Secretary finds recipient “without fault” or that recoupment would “defeat the purposes of the Act” or “be against equity and good conscience”] requires a pre-recoupment oral hearing because (1) § 204(b) requires determination of “fault,” and (2) fault cannot be evaluated absent personal contact between recipient and adjudicator.
Chemical Waste Management, Inc. v. U.S. Environmental Protection Agency (D.C. Cir. 1989): Agencies entitled to Chevron deference in their interpretation of what is required by vague language requiring “hearing” in organic statute.
Pension Benefit Guaranty Corp. v. LTV Corporation (1990): PGBC’s process [for restoration of pension insurance plan] justified because (1) right to additional process not required either by APA or by organic statute [ERISA] itself, and (2) judges lack authority to go beyond statutory or constitutional procedural requirements in imposing adjudicatory procedural obligations on federal agencies.  
Notes:

· Reason for odd difference between Mathews, where hearing not required before termination of disability benefits, and Yamasaki, where hearing required before reduction of benefits, is the standard at issue.  In Mathews it’s allegedly factual, but in Yamasaki it’s fault-based.
Questions:

· Is Chevron the reason why Blackmun appears to overrule himself in PBGC
Rights to a Hearing 3: Third Parties
Mutually Exclusive Requests
Concept: Where two competing applications are mutually exclusive in a technical (non-economic) sense, one party may force agency to hold hearing for both parties.
Cases:
Ashbacker Radio Corp v. FCC (1945): FCC required to hold on-the-record, comparative hearing [to determine which applicant for radio frequency should receive it] because (1) applications are mutually exclusive, (2) statute gives right to hearing before denial of applications, and (3) denying grant to one on basis of grant to other and exclusivity, without opportunity to contest grant, violates spirit of statutory right to hearing.
ANR Pipeline Company v. FERC (D.C. Cir. 2000): FERC grant of two competing applications to construct natural gas pipeline upheld without comparative hearing because (1) exclusivity was only economic, and (2) economic exclusivity different from technical exclusivity.
Third Parties – Statutory Bases

Concept: Questions to be asked in whether parties ought to be able to present their views are
· Whether Congress intended particular class of parties to have access
· Whether agency’s grant or denial of access could be defended as consistent with reasonable legislative goals
Cases:
Office of Communications of the United Church of Christ v. FCC (D.C. Cir. 1966): FCC required to hold formal hearing in which 3rd party plaintiffs could appear [before granting license renewal to radio station alleged to be in violation of regulatory obligation to broadcast multiple points of view on questions of public policy] because (1) plaintiffs, as “responsible representatives of station’s listening public, were “parties in interest” for statutory purposes, (2) statute required FCC to hold hearing if, in reviewing license application, it was unable to make finding that broadcaster serves public interest, and (3) FCC conceded it could not make finding of public interest to justify license renewal.
Notes:

· “Standing” does not technically apply in agency adjudication context, because these aren’t Article III courts.  
Third Parties – Due Process Bases

Concept: Third parties who are (1) indirectly affected by adjudicatory decisions and (2) not statutorily given right to hearing are not constitutionally entitled to hearings over decisions unless action taken is directly intended to affect them.
Cases:
O’Bannon v. Town Court Nursing Center (1980): Residents of nursing home not constitutionally entitled to hearing [before state or federal agency could revoke home’s authority to provide them nursing care at government expense] because statutory decisionmaking scheme did not envision hearing rights on behalf of persons indirectly affected by adjudicatory decisions.

Ridder v. Office of Thrift Supervision (D.C.Cir.1998): Bank officers not constitutionally entitled to hearing [before OTS temporary order prohibiting bank holding company from paying their legal expenses] because (1) they were not the subjects of temporary order, and (2) any harm they suffered from order was consequential result of lawful OTS action towards holding company.

G & G Fire Sprinklers v. Bradshaw (9th Cir. 1998): Subcontractor on state construction project constitutionally entitled to hearing [before state Department of Labor issuance of withholding notices to prime contractor based upon prime contractor’s alleged violation of labor regulations] because (1) effects on G & G were not incidental consequence of Dept.’s actions against another, but (2) intentional attack on its interests through punishing the prime contractor

The On-the-Record Adjudicatory Process - Hearsay Evidence

Rules:

Old Approach – The Residuum Rule: Court may not uphold an agency order under the test of “substantial evidence” unless the record contains at least a “residuum” of non-hearsay support for the underlying factfinding (Carroll v. Knickerbocker)
Modern Trend: Court may uphold such an order, even if there is no non-hearsay support (Perales)
· Mashaw Reading: Agency reliance on hearsay evidence requires sufficient “indicia of reliability”
· Lack of available contradictory direct testimony
· Internal evidence of reliability
· Form of hearsay
· Reputation of source
· Availability of corroboration
Cases:

Richardson v. Perales: Physicians’ written reports of medical examinations they have made of disability claimant may constitute “substantial evidence” supportive of a finding of nondisability under SSA because (1) reliability/impartiality of the physicians who gave evidence, (2) reliability/impartiality of the “vast workings” of the social security administrative system, (3) reliability of the particular reports of the physicians, which were based on personal consultation/examination of claimant and on accepted medical procedures and tests, (4) (atypically) wide range of examination types given to Peralta, (5) no inconsistency among the different reports, (6) Perales’ not requesting subpoenas means he can’t complain about lack of opportunity to cross-examine, (7) precedent in recognizing reliability/probative worth of written medical reports (exception to the hearsay rule), and (8) It’s really costly to provide live medical testimony at these hearings, and more efficient to allow reports to count.  

Notes:

· Mashaw on Perales: Medical evidence often highly contested, and qualifications of doctors can be questioned
· ALJ has three jobs in these proceedings – (1) developing evidence that would tend to support claimant’s claim; (2) developing evidence that would tend to rebut claimant’s claim; (3) deciding the case
· Justification: otherwise government would have to be represented, and it would be overly burdensome
· Objection: Neutrality
The On-the-Record Adjudicatory Process - Everything Else

1. On the Record Adjudicatory Process
a. Issues requiring Congressional/administrative focus in designing hearing procedures (pp. 407-413)

i. Initiation
(a) APA Formal Hearing Requirements

(1) Notification to parties of time, place, and nature of hearing

(2) Notification to parties of legal authority under which hearing to be held

(3) If hearing adjudicatory, notice of matters of fact and law (particularly facts/conduct warranting agency action like license revocation)

(i) Parties must be given such notice from “moving parties” to the proceeding as well

(b) Other Pleading rules for Formal Hearings prescribed by agency

ii. Informal settlement
(a) Rule (APA 545(b)): After announcement of formal hearing, agency must, if circumstances permit, give parties opportunity to propose settlement

iii. Initial Decision Maker/Presiding Officer
(a) Rule (APA 556(b)): Unless determined by another statute, agency determines P.O.

(b) Options
(1) “The Agency itself”

(2) One or more members of the agency

(3) An ALJ (most common)

(c) Powers
(1) Taking of evidence

(2) Authority to administer oaths, issue subpoenas, make evidentiary and procedural rulings

(3) (Usually) rendering an initial decision

iv. Exclusivity of Record; Ex Parte Contacts
(a) Rule (APA 557): No ex parte communication relevant to the merits of on-the-record proceeding between any extra-agency interested person and anyone involved in the decisional process (e.g., agency member, ALJ)

(1) Exception: Ex parte contacts between agency members and P.O. permittied

(2) Exception: Ex parte contacts between Congress and anyone besides P.O. regarding merits of a proceeding

(b) If impermissible contacts occur, 

(1) Once discovered, must be made part of public record

(2) ALJ or other P.O. may impose sanctions, including dismissal

(3) Post-decision, discover of contacts may, but need not void, proceeding

(c) Permissible: Assistance of Staff/Expert Panels

(1) Assistance by staff or expert panels of agency adjudicators in analyzing complex data is permitted

(i) Includes expert “advisors,” who give no evidence and are therefore not subject to cross-examination (see Perales)

(d) Impermissible: Post-hearing addition of critical (decision-influencing) facts (Seacost Anti-Polution League v. Costle)

v. Separation of Functions
(a) Rule (APA 554(d)): Agency member(s) involved in adjudicatory (evidence taking) role at a hearing may not be subject to supervision by agency members responsible for investigative/prosecutorial functions, AND vice versa

(1) This does not apply to agency heads themselves

vi. Appearance of Parties and Other Interested Persons (APA 555(b)
(a) Parties to Formal Hearing: Entitled to appear personally or through counsel
(b) Persons Compelled to Appear: Entitled to be accompanied and represented by counsel
(c) Other Interested Persons: No right to counsel, and entitled to appear if practicable
vii. Discovery

(a) (Vague) Rule (APA 555(c)): Subpoenas, required reports, inspections, and other investigative measures may be pursed only as authorized by law
(b) Comprehensive discovery rules available only in a few agencies
(c) Subpoenas (Apparently conflicting rules)
(1) APA 555(d): Agency subpoenas authorized by law shall be issued to a party on request
(2) Rule (Calvin v. Chater): Agencies have discretion to deny subpoenas where they conclude they are not reasonably necessary to develop relevant evidence
(3) Constitutional Issue

(i) Some circuit courts say Rule: Since cross-examination of opposing witnesses is required by Due Process, refusals to issue subpoenas for such witnesses are unconstitutional (Lidy v. Sullivan)
(ii) Others say: Mathews v. Eldridge comports with a discretionary standard (it’s costly to issue subpoenas) (Yancey v. Apfel)
viii. Evidence and Rules of Proof

(a) Parties may (APA 556(d))

(1) Present case by oral or documentary evidence
(2) Submit rebuttal evidence
(3) Cross-examine witnesses
(b) Agencies may (APA 556(d))

(1) Determine the varieties of oral or documentary evidence to be admitted
(2) With regard to formal rulemaking or initial license applications, limit the parties to written presentations IF a party will not thereby be prejudiced
(c) Burden of Proof

(1) Rule: Except as otherwise provided by statute, the proponent of a rule or order has the burden of proof
(i) Not Specified
i. Who is proponent
ii. Whether burden encompasses both production AND persuasion
(d) Standard of Proof

(1) Rule: In the absence of special circumstances, proponent must prove by preponderance standard (Steadman v. SEC)
(e) Burden Shifting

(1) Rule: If evidence is in equipoise, then, absent contrary statutory mandate, APA specifies that benefit falls on respondent (not claimant) (Greenwich Collieries, interpreting APA 556(d))
(2) AND Rule: An agency may not shift the burden
ix. Product of the Hearing

(a) Rule (APA 557(b)): Unless agency itself is P.O., outcome of hearing may be treated as
(1) Initial decision, to become final unless party seeks to have agency change it
(2) Tentative decision/recommendation, which agency must adopt if it is to be implemented
(3) BUT Rule: In an adjudication other than an initial licensing, P.O. (if not agency itself) must render a recommended decision
(b) Rule (APA 557(c))

(1) Agency decisions must include statements of findings and conclusions on all material issues of fact, law, and discretion
(2) Agency decisions must contain the rule, order, sanction, relief, or denial thereof that is consequence of hearing
x. Administrative Appeals

(a) Rule (APA 557(b)): Unless agency itself is P.O., it may provide for de novo (unless it wants to limit itself) administrative review of an initial decision, either
(1) As right of party, OR
(2) At its discretion
Questions

· If agency provides for administrative appeals under APA 557(b), does it have to be de novo review?  
Evaluating “Administration” vs. “Adjudication”
Basic Idea: Difficult to incorporate adjudicative model into the administrative state.  Modern government is massive, dividing up responsibility to such a degree that it’s difficult for one person making decisions to be fully informed (Morgan cases).  Also, bureaucracies exist to pursue positive programs more than resolve individualized disputes
Bureaucratic Rationality vs. Moral Judgment (chart p. 429)
· BR: Accuracy and Efficiency; Program Implementation; Hierarchical; Information Processing
· MJ: Fairness; Conflict Resolution; Independent; Contextual (Value-laden) Interpretation
Hierarchy vs. Personal Judgment

· Tension: Necessity to divide responsibility given mass, but obligation of decider to give parties fair consideration
· Institutional Decision: A decision that is the product of many hands and minds but that is the final responsibility of those at the top of the agency hierarchy; courts, such as in Morgan cases, have given deference to this
Morgan cases (1930s): “One who decides must hear”; but, once administrative adjudicator has been shown to have considered evidence, extent to which he considered it and how he went decided is beyond evaluation
Fact-Based Decisions vs. Effective Policymaking 

· Tension: Deference to fact-based decisions of trial examiners vs. wider agency policy goals of boards.  Particular problem for agencies who make policy through adjudication and not formal rulemaking
NLRB v. Universal Camera (1951): In Board review over whether employee fired for insubordination or for testifying at NLRB hearing, examiner’s findings should be considered as part of “substantial evidence” review in Board’s final decision.
NLRB v. James Thompson & Co. (2d Cir. 1953): In Board review of whether an employer had unlawfully refused to deal with a union, Board cannot rely on circumstantial evidence in record to rebut fact found by examiner on basis of direct testimony.
FCC v. Allentown Broadcasting Corp. (1955): Findings of trial examiner do not require “clearly erroneous” deference.
Neutrality vs. Institutional Intelligence

· Tension: Assuring neutral decisionmakers (APA, SC precedent) vs. allowing agency heads to steer caseload with respect to chances of victory, etc.
· General Approach
· Internal separation of personnel within agencies for purposes of formal adjudication
· Results in insulation of some top administrators from investigative and prosecutorial staff
Withrow v. Larkin (1975): Due Process challenge [to Wisconsin Medical Examining Board’s authority both to initiate investigation and hearing to determine medical malpractice] rejected because no precedential bar against agency members participating in both investigation and adjudicating.
Gibson v. Berryhill (1973): Source of decisionmaker’s livelihood may suffice to demonstrate bias; Decision by Alabama State Board of Optometrists to revoke licenses of all optometrists in state who were employed in business corporations invalidated because Board composed solely of self-employed optometrists who had financial stake in their determination.

American Cyanamid (6th Cir. 1966) and Cinderella Career and Finishing School (D.C. Cir. 1970): Chairman Dixon’s previously being party to legislative hearing addressing case’s issue (Cyanamid) and public statement on defendant’s deceptive advertising (Cinderella) made him partial.
Management of Personnel

· Tension: Decisional independence vs. hierarchical management of agency policy (impossibility of “precedent” providing a guide to individual decisions)
Nash v. Califano (2d Cir. 1980): ALJs have standing to sue when their independence may be compromised. Program at issue involved (1) Regional Office Peer Review Program, giving higher-ups and non-ALJ clerks ability to review ALJ work; (2) Monthly production quota - # decisions per month; (3) Quality Assurance Program, attempting to control rate of decisions denying benefits; and (4) Employee Pool System, giving ALJ responsibilities such as writing of decisions to clerical and managerial personnel
Adjudication and Rulemaking

· Basic Idea: Agencies can use rulemaking to foreclose certain issues in adjudication, even if statute requires individualized determinations, thus making it easier to prevent adjudication from misdirecting policy (American Hospital Ass’n v. NLRB (1991))
Heckler v. Campbell: Reliance of Secretary of SSA [upon medical-vocational guidelines to determine whether a claimant has a right to disability benefits] is consistent with statute and not arbitrary and capricious, because (1) statute’s contemplation that hearings will be individualized determinations based on evidence does not bar Secretary from relying on rulemaking to resolve classes of issues, (2) the inquiry at issue – the types and numbers of jobs that exist in the national economy – is not unique to each claimant and may be resolved fairly through rulemaking, and (3) use of published guidelines helps establish uniformity.  Also, Secretary does not need to specify alternative jobs.
Bowen v. Yuckert (1987): SSA’s 5-step sequential evaluation process for determining disability [preventing consideration of age, education, and work experience if disability insufficiently “severe” (according to established categories] does not violate SSA, because (1) establish process within Secretary’s authority to define disability and (2) is essential to proper functioning.
Air Line Pilots v. Quesada (1961): FAA regulation [requiring that no pilots 60 or over may fly passenger and other aircraft] (1) is a rule, not an adjudication, so therefore doesn’t require Due Process, (2) consistent with Federal Aviation Act in not requiring individualized hearings, because public interest in speedy adoption of rules relating to air safety outweighs advantage of tons of costly hearings, and (3) and not inconsistent with statute by being arbitrary and capricious, because (a) number of airline pilots over 60 increasing rapidly, (b) medical studies show risks of heart attacks and strokes above 60, and (c) it is not court’s job to substitute untutored judgment for expert knowledge of those authorized to implement Congress’ will.
Notes

· Mashaw not convinced the procedures in Nash would have interfered with ALJ independence; they still have life tenure, salary set by independent group, and not obvious that the program wasn’t to the public’s benefit
· True to form, Marshall dissented in Heckler; preference for individualization
· Quesada also has value in discerning rules from adjudications.  See above p.___
Questions

· What precisely is the extent to which a person can participate in both investigation and adjudication?
· APA says no one can participate in adjudication if they’re subject to someone in investigation
· But agency heads aren’t subject to that; we expect agency heads aren’t going to be involved in that; we expect those sorts of conversations to go on.  But you couldn’t have someone not the agency head who came forward with investigation who was also hearing officer.  But we expect the agency head to be the policymaker.
· But most of the time, the hearing’s before an ALJ who’s completely separate.
· What’s the difference in concerns between agencies who make their policy through adjudication (NLRB?) and agencies who attempt to keep adjudication from changing their rule-established policies (SSA)?  
· Is a claim of “arbitrary and capricious” always a claim under the statute, or under something else?  
· Where does the “substantial evidence” standard come from?
Rulemaking I: Review Under the Constitution
Rule: Due Process (14th) requires only that some state of facts reasonably can be conceived in which a regulation makes sense and there is a rebuttable presumption that such a state of facts exists.
Justifications: (1) Questions of Fact and Policy are Legislative; (2) Legislature has delegated its power to resolve such questions to agency, (3) As long as regulation within scope of agency’s authority, presumed valid
Cases:
Pacific States Box & Basket Co. v. White (1935): Regulation [prescribing type, size, and shape of strawberry/raspberry containers] not arbitrary or capricious under Due Process because (1) state of facts reasonably can be conceived that would sustain regulation.
Notes
· Post-Lochner, Court had moved away from scrutinizing Due Process analysis of legislative motives and reasoning.
Rulemaking II: Formal Rulemaking Under §§ 556-557
Concept: Great majority of federal statutes authorizing rulemaking do not, expressly or by reference to the APA, trigger formal rulemaking requirements under §§ 556-557
Justifications: Requirements overly costly, time-consuming, and harm agency effectiveness
Objections: Trial-type hearings (1) permit full development of necessary information for reasonable policy in closed record (2) only genuine way of affording affected parties opportunity to question agency
Components of a Formal Rulemaking Hearing
· Pleading Stage: agency publishes proposed rule and entertains written responses from parties interested in communicating their views
· Trial Stage: agency seeks to assemble facts sufficient to justify its rule through testimony and documentary evidence, subject to cross examination and rebuttal by all other participants
· Decision Stage: Agency head(s) reviews evidence and formulates final rule

Cases:


National Nutritional Foods Association v. Kennedy (2d Cir. 1978): Pharmaceutical companies delayed implementation of FDA regulations [on labeling and compositional requirements and nutritional supplements] for over 10 years.
Notes:
· Review of formal rulemaking takes place under the substantial evidence test
Rulemaking III: Informal Rulemaking Under § 553 – Basic Requirements
Specified Requirements of § 553
· General notice of proposed rule making – setting forth time, place, and nature of public proceedings, legal authority under which rule is proposed and either the terms or substance of the proposed rule or a description of the subjects and issues involved – shall be published in the Federal Register
· Agency shall give interested persons an opportunity to participate in the rule making through submission of written data, views, or arguments with or without opportunity for oral presentation
· Agency shall, after considering the relevant matter presented, incorporate in the rules adopted a concise and general statement of their basis and purpose

· Agency shall publish the text of the rule
Rulemaking IV: Informal Review under § 553 – Substantive Requirements
Tension: Judicial policymaking vs. Unconstrained agency discretion
Concept: Arbitrary and capricious review of rules under the APA requires that the reviewing court ask whether the “agency, given an essentially legislative task to perform, has carried it out in a manner calculated to negate the dangers of arbitrariness and irrationality in the formulation of rules for general application in the future.” Boyd.
· Evidentiary Standard: Has the agency given us a reasonable explanation relating the facts in the record to (1) their authority under the statute (2) the goals of the statute, and (3) the outcome they’re arguing is required
Justifications: Radical shift in subject matter and scope of federal regulation; Rule of Law, attempt to avoid judicial policymaking by focus on procedures; Courts are there to see that agencies do their jobs
Objections: Focus on rationality obscures that agencies like NHTSA operate in context of uncertainty, and do not always have factual justifications – the learning is incremental, involving guessing, false starts, new info, etc.
Cases:

Automotive Parts & Accessories Association v. Boyd (D.C.Cir. 1968): NHTSA regulation [requiring that all new passenger cars be factory-equipped with front seat head restraints meeting special federal standards] upheld under “concise general statement” requirement of § 553(c) because (1) NHTSA’s evidencing of the “principal elements” in its decision, as expressed in both (2) the text of the promulgation of the regulation and in (3) response to petitioners’ request for reconsideration, (4) adequately reflected a “rational consideration of the relevant matter presented” as embodied in “a concise general statement of [the] basis and purpose” of the regulation.
National Tire Dealers & Retreaders Association v. Brinegar (D.C.Cir. 1974): NHTSA regulation [requiring all pneumatic passenger tires retreaded after a certain date, have permanent labels with specified information on them] remanded as arbitrary and capricious because (1) record did not establish more than a remote relation between NMVSA requirement of protecting public against unreasonable risk and permanent (as opposed to temporary) labels and (2) agency failed to establish, as against objections from manufacturers and with scant evidence in record, that requirement was economically feasible, also statutorily mandated (“practicable”)
State Farm Mutual Automobile Insurance Co. (1983): NHTSA rescission [of regulation requiring that new motor vehicles produced after certain time be equipped with passive restraints] set aside as arbitrary and capricious because (1) NHTSA failed to explain why it had abandoned regulation's requirement of airbags and (2) NHTSA did not adequately justify its belief that passive detachable belts would not substantially improve safety, given the force of inertia.
Notes

· 1960s saw creation of agencies whose statutory mandates were largely defined by directives to make rules (non-self-executing statutes)
· Contra court in Boyd, some courts have required agency’s statement of purpose to be fully contained in its promulgation of the rule (Tabor v. Joint Board for Enrollment of Actuaries (D.C. Cir. 1977))
· In Boyd, it appears that what Judge McGowan is doing is looking at § 553(c) through the lens of the “arbitrary and capricious” requirement of § 706(2)(a)
· Boyd was a genuine departure from the less demanding § 553(c) rulemaking review before it, which was appears more in line with APA’s legislative history (see p.510)
· Substantial evidence test and arbitrary evidence test appear (at least under Brinegar) equally demanding, and lone difference seems procedural – that substantial evidence requires evidence be contained in the record pursuant to § 556-557
Rulemaking V: Informal Review under § 553 – Procedural Requirements 
Notice and Comment: § 553 notice requirement includes (1) “either the terms or substance of the proposed rule or a description of the subjects and issues involved and (2) that the agency “given interested parties an opportunity to participate in the rulemaking through submission of written data, views, or arguments,” including a duty to “identify and make available technical studies and data that it has employed in reaching its conclusions.” Solite Corp.
United States v. Nova Scotia Food Products Corp. (2d Cir. 1977): FDA’s regulation [concerning T-T-S requirements for smoked whitefish] held invalid in enforcement action as it affected whitefish, because (1) FDA gave inadequate “notice and opportunity for comment” under § 553 by failing to disclose to interested persons the scientific data upon which it relied and (2) FDA’s “concise and general statement” under § 553 was inadequate by failing to respond to meaningful objections.  

Solite Corp. v. U.S. Environmental Protection Agency (D.C.Cir. 1991): See above.

[Outside Consultation]
United Steelworkers of America v. Marshall (D.C.Cir. 1980): OSHA is permitted to consult with outside organizations and not publish guidance reports from them because (1) under Morgan, all that matters is that the agency can show that the decisionmaker personally confronted the essential evidence and arguments and (2) the deliberative process of drawing conclusions from the public record is something agencies do internally anyway.  
Hearings: Absent constitutional constraints or extremely compelling circumstances, agencies “should be free to fashion their own rules of procedure and to pursue methods of inquiry capable of permitting them to discharge their multitudinous duties.” Vermont Yankee
Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc. (1978): Court of Appeals decision [requiring Nuclear Regulatory Commission to follow procedures additional to those required by § 553 in rulemaking proceedings over nuclear plant uranium fuel cycle environmental effects] overturned (1) § 553 does not require oral hearings and (2) § 553 should not be construed as merely providing a procedural floor because of the (a) unpredictability that would ensue (b) possibility for Monday morning quarterbacking and (c) misconception about what informal rulemaking is supposed to be.
Ex Parte Contacts: Ex parte contacts are permitted in informal rulemaking to the extent that the agency’s rulemaking is independently justified in the record.  Ex parte contacts are desirable.
Home Box Office, Inc. v. FCC (D.C.Cir. 1977): Court criticizes FCC’s discussing ex parte and in confidence the merits of rules under review with interested parties, because (1) the possibility of there being one administrative record for the public and another for insiders is intolerable and (2) nonrecord communications would undermine the effectiveness of judicial review by obscuring the agency’s real decisionmaking process.  
Sierra Club v. Costle (D.C.Cir. 1981): EPA’s post-comment period meetings, including two undocketed ones, [regarding emission standards for sulfur-dioxide from coal plants] violated neither the Clean Air Act nor Due Process, because (1) the record contained adequate factual basis for the final rule anyway and (2) the legitimacy of agency policymaking rests in part upon the “openness, accessibility, and amenability of [unelected administrators] to the needs and ideas of the public from whom their ultimate authority derives.” (3) HBO not extended to informal rulemaking (4) Recognition that courts should be deferential about oversight of presidential communications with agency.
Bias and Prejudgment in Rulemaking: An administrator is disqualified from participating in a rulemaking proceeding only if “clear and convincing evidence” show that he has an “unalterably closed mind on matters crucial to the disposition of the proceeding.  Association of Nat’l Advertisers.
Association of National Advertisers, Inc., v. FTC (D.C.Cir. 1979): Court holds that [FTC Chairman should not be disqualified from participating in a rulemaking proceeding to ban advertisements directed at young children, even though he had made statements and written letters indicating his favoring regulatory action against advertisers] because administrators in the rulemaking context are not judges, but are political appointees like legislators
Exemptions from § 553 Notice/Comment Requirements: (1) Rules relating to military or foreign affairs functions, agency management and personnel, and “public property, loans, grants, benefits or contracts; (2) Interpretative rules, general statements of policy, and rules of agency organization, procedure, or practice; (3) When the agency for “good cause” finds and documents that notice and public procedure are “impracticable, unnecessary, or contrary to the public interest”
[Procedural Rules]

James V. Hurson Associates, Inc. v. Glickman (D.C.Cir. 2000): USDA Secretary can, without notice and comment, change departmental regulations [eliminating face-to-face processing of label approval requests, effectively putting plaintiffs out of business].  “An otherwise procedural rule does not become a substantive one, for notice-and-comment purposes, simply because it imposes a burden on regulated parties.”
[Interpretive Rules]

Rule:  A rule is “legislative” or “substantive” if it has the “force of law,” possibly meaning IF (1) in the absence of the rule there would not be an adequate legislative basis for enforcement action or other agency action to confer benefits or ensure the performance of duties, (2) the agency has published the rule in the CFR, (3) the agency has explicitly invoked its general legislative authority, OR (4) the rule effectively amends a prior legislative rule.  American Mining
American Mining Congress v. Mine Safety & Health Administration (D.C.Cir. 1993): MSHA regulation [stating that any chest x-ray of a minor who had a history of exposure to certain dust particles that met certain criteria would be considered a “diagnosis that the x-rayed minor has silicosis”] does not require notice and comment.  It is an interpretive rule by satisfying none of the above tests.
Community Nutrition Institute v. Young (D.C.Cir. 1987): FDA’s making public its “action levels” [specifying measurements of harmful substances in food above which it would take action] held legislative rule because FDA had “bound itself to following the rules in enforcement actions – i.e., they were legislative.
Hoctor v. United States Dep’t of Agriculture (7th Cir. 1996): USDA’s determination [that a regulation requiring “structural strength” of fences containing wild animals implies that such fences must be 8 feet tall] held legislative rule because Congress had only delegated the agency the authority to make standards, not particularize Congressional standards through interpretation.
Shalala v. Guernsey Memorial Hospital (1995): Secretary’s determination [that a regulation stipulating the use of “standardized … accounting” did not oblige her to use GAAP] upheld as an interpretative rule not requiring notice and comment.
Notes:

· Nova Scotia, unlike Fla. East Coast, was an enforcement, not pre-enforcement action, and also turned on a procedural matter, not the substantive irrationality of the rule.

· Comments that present new supporting or rebuttal information upon which an agency relies also must be disclosed

· The plaintiffs in Costle also brought a claim against the EPA’s rule on the grounds of undue Congressional pressure, citing D.C. Federation of Civic Associatoins v. Volpe (D.C.Cir. 1971).  That claim requires that (1) the content of the pressure upon the Secretary be designed to force him to decide upon factors not made relevant by Congress in the applicable statute and (2) that the Secretary’s determination be affected by those extraneous considerations.

· A rule does not amend a prior rule if it makes something more specific and/or gives instructions on how to apply a rule

· On “Invoking Legislative Authority”: If an agency claims that its rule is entitled to Chevron deference, then it implicitly means that its promulgation of the rule constituted an exercise of “legislative authority.”

· Note: Does American Mining hold that a rule is legislative by meeting the four conditions unless it’s something besides interpretive, e.g., procedural?

· Another issue on American Mining would be whether the rule has substantive effects.
Rulemaking: Agency Discretion to Make Rules
Adjudication or Rulemaking?
Concept: Agencies able to do both have broad discretion to choose between rulemaking and adjudication.  Chenery II.

Justifications: Burdens of rulemaking, Agency need to decide less generally (issues not always reasonably foreseeable)
Objections: Fairness – lacks notice, opportunity to comment, creates danger of like cases being decided under different standards or criteria.
Cases:

Securities & Exchange Commission v. Chenery Corp. (Chenery II) (1947): SEC order denying Chenery’s application for an amendment to corporate reorganization plan [providing for the issuance of new common stock in the reorganized company that would convert some common stock into preferred stock distributed to the management] upheld because (1) agency issued order by setting up rule, interpreting its statute, that justified the decision and (2) agencies have broad discretion to choose between rulemaking and adjudication, and (3) filling in “legal interstices” cannot always be feasibly accomplished by general rulemaking
NLRB v. Wyman-Gordon Co. (1969): NLRB order to Wyman [to supply union organizers with roster of its employees on basis of standard interpreting NLRA to require such] criticized but upheld because (1) rule was implemented in earlier Excelsior case not retro- but prospectively, which was inappropriate, but (2) order was pursuant to another order requiring that election be held, which was unquestionably valid.
NLRB v. Bell Aerospace Co. (1974): In ordering remand, Court announces that NLRB may, in future remand proceeding, find that buyers are not “managerial employees” and hence had right to organize and bargain, because (1) reaffirms Chenery “discretion” principle and (2) NLRB had reason to proceed cautiously with regard to developing general standards, given variation in duties of buyers across companies, and therefore (3) could do it on a case-by-case basis.
Required Rulemaking / Abuse of Discretion
Concept: In a minority of cases, involving individual and/or minority rights, Congressional mandate, and lack of a robust adjudicatory process, an agency may abuse its discretion by failing to make a rule.
Cases:

Morton v. Ruiz (1974): BIA cannot restrict benefits eligibility to Indians living on reservations only through manual, because (1) where rights of individuals are affected, agencies must follow their own procedures, (2) BIA manual said that it would publish all directives relating to benefits and eligibility, and (3) this directive was “extremely significant…affecting rights of needy Indians.”
Notes:
· Morton is an odd case.  Agency manuals usually are not binding upon agency, so it’s not clear why the Court found the manual bound the BIA.  What’s more, one of § 553’s exceptions is for benefit programs.  Mashaw thinks the case stands for three propositions
· If, like the BIA, you do not have an adjudicatory process that is designed to create precedent, you can’t make rules using adjudication
· If the choice to adjudicate or make a rule is one affecting the rights of individuals to benefits, you have to use a formal rule
· As a matter of Indian Law, the government is usually going to be pro-Indian
·  General situations where agencies may abuse their discretion in choosing adjudication
· Fairness: In Ford Motor v. FTC (9th Cir. 1982), Court held that an agency could not, in an adjudication involving localized parties, make a rule that would affect the entire nation
Congressional Mandate: In Allison v. Block (8th Cir. 1983), Court found that Congress’ authorizing Secretary of Agriculture to defer payment on federally-funded mortgages held by farmers facing financial hardship created a right to have the Secretary establish uniform procedures, which he had failed to do.  This case allowed the Secretary discretion as to the particular procedures to use, but future cases, such as Matzke (10th Cir. 1984) required hearings of some sort.

Rulemaking: Policy Issues
Problem: Ossificiation of informal rulemaking

· Slowdown in number of regs

· Increased time required to make regulations

· Abandonment of rulemaking initiatives

· Agencies incentivized not to revise rules because of equal difficulty that they face in making them

Causes: 

· Highly skeptical judicial review

· Congressional analytic demands, such as NEPA, RFA, PRA

Possible Solutions

· Amend APA § 706 to require more leniency from courts

· Mashaw: make judicial review less available at pre-enforcement stage and require it at enforcement; would allow challenges only in the face of concrete application, and eliminate judicial review as an implementation delaying tactic
· Procedural Diversity: Create other procedures besides § 553 and § 556-557; for instance, allow rules that, after publication in the CFR, will take effect unless agency receives adverse comment or written notice that someone intends to submit an adverse comment
Effects of Ossification (Mashaw)

· Undermining of administrative law: hyperlegalism as enemy of effective governance

· Loss of rationality and openness in decisionmaking: agencies will avoid resort to formal rulemaking processes and act like FDA and SEC, regulating through means other than rules and keeping their rationales hidden

Interpretation: Theories of Statutory Interpretation
JM on Statutory Interpretation

· Two Primary Goals of Any Theory

· Symbolically Appropriate: Theory fits normatively within basic understanding of how the Constitution is supposed to work
· Resolving Power: Theory actually decides cases
· All methodologies that can be justified are at base descriptive theories about the Constitution
· To the extent that theories respond to this concern, through focus on Constitution’s electoral concerns, deliberative democracy, and concern for individual rights, they are at least in the right domain
Intentionalism: Interpreter identifies and follows the original intent of the statute’s drafters
· Justification: Electoral Democracy – Constitution allocates basic policymaking authority to the legislature; thus Courts, in saying what the law is, ought to seek Congress’ specific intent
· Objection: There is no such thing as Congressional intent apart from what’s in the statute; it is a body composed of many individuals with different understandings of what the law is
· Objection: Intention of legislature has no binding force; legislatures 
Rector, Holy Trinity Church v. U.S. (1892): Court holds that though church’s hiring foreign minister violated letter of statute [prohibiting contracting of aliens for “labor or service” in U.S.], (1) golden rule does not require literalist result if absurd, (2) result is absurd, (3) title of statute, evil it was designed to remedy, and effect literal interpretation would have on religion entail that Congress did not intend statute to cover Christian ministers.  
Duplex Printing Press Co. v. Deering (1921): Court interprets Clayton Act to justify an injunction against secondary boycott by print workers against an “unfair” employer because (1) legislative history from House floor manager [suggesting intent not to exempt boycotts from regulation courts had imposed on them under the Sherman Act] showed that (2) it was not actual intent of Congress to insulate labor boycotts from regulation.
Fishgold v. Sullivan Drydock and Repair Corp. (2d Cir. 1946): Layoff of returning WWII veteran upheld because statute [prohibiting “discharge” of returning service members within one year of being mandatorily restored to their jobs] (1) did not prohibit “layoffs and (2) was enacted by an early-war Congress who, given unawareness at that stage about what the war would entail for these men, would not have intended returning service members to take jobs over men with families, etc.
United Steelworkers of America, AFL-CIO-CLC v. Weber (1979): Kaiser’s voluntary affirmative action program upheld because (1) literal interpretation of Title VII to prohibit voluntary affirmative action is contrary to the statute’s purpose (2) § 703(j) shows that Congress, by acting specifically to prohibit required affirmative action under Title VII, did not prohibit voluntary affirmative action, and (3) legislative history shows Congress’ intent not to prohibit voluntary affirmative action. [Note: Blackmun’s concurrence and Rehnquist’s dissent both agree that the weight of the legislative history is against the majority’s position.  However, Rehnquist shares the majority’s intentionalist premises and thinks this invalidates Kaiser’s program, whereas Blackmun takes a more purposive position and says that Rehnquist’s interpretation frustrates the purposes of the statute and is therefore outweighed].
Purposivism: Interpreter chooses the interpretation that best carries out the statute’s purpose and is most consistent with other preexisting law
· Justification: Deliberative Democracy – Constitution makes the federal courts the law-determining branch of the government; it is thus in conversation with the other branches about appropriate output of policy; emphasis of role on reason in governance – that all branches should be assumed to be pursuing reasonable purposes reasonably

· Objection: Causes judicial overreaching and policymaking
See Blackmun’s concurrence in Weber.
Legal Process School
· Interpretive Task (General): Decide what meaning ought to be given to the directions of the statute in the respects relevant to the case before it

· Intrepretive Mood: 
· Respect to legislature as chief policymaker subject only to the Constitution

· Mindfulness of nature of law and of fact that every statute is a part of the law and partakes of the qualities of the law, and particularly of the quality of striving for even-handed justice

· Interpretive Task (Specific): 
· Decide what purpose ought to be attributed to the statute and to any subordinate provision of it which may be involved

· Interpret the words of the statute immediately in question so as to carry out the purpose as best it can, making sure that it does not give the words either (1) a meaning they will not bear, or (2) a meaning which would not violate any established policy of clear statement 
Plain Meaning/Textualism: Interpreter follows the “plain meaning” or “public meaning” (reasonable person standard) of the statute’s text; search for legislature’s constructed “objectified intent,” not “actual intent”; context of the audience is important (textualism is not just literalism)
· Justification: (1) Individual Rights – Constitution’s concern is to protect citizens from government overreaching; the way to do this is to adhere to the plain meaning of statute and prevent the rule of men over the Rule of Law; (2) There is no legislative intent – statutes are the product of compromise – and it wouldn’t be binding if there were (see Max Radin)
· Objection: (1) Courts are supposed to be faithful agents of the Legislature (response: Courts are faithful agents of the law, of which statutes are a part); (2) How do you account for ignoring scrivener’s errors?
[Plain Meaning]
Caminetti v. U.S. (1917): Though entitled the “White Slave Traffic Act,” Act [prohibiting interstate or foreign transportation of a woman “for the purpose of prostitution or debauchery, or for any other immoral purpose] found to prohibit man’s taking woman from CA to NV to be his “mistress and concubine” because of plain meaning of text.
Tennessee Valley Authority v. Hill (1978): Court enjoins TVA’s continued building of the Tellico Dam because (1) language of Endangered Species Act [permitting Secretary of the Interior to take action ensuring that actions taken by other agencies not destroy endangered species] admitted of no “hardship” exception that would cover the Tellico Damn (2) statute’s evolution through time evinced Congress’ intent to more strongly protect endangered species, (3) continuing appropriations by Congress for the damn did not override presumption against repeals by implication, (4) Committee statements to the effect that ESA was consistent with Tellico Project were not statements of Congress, and (5) it is not the Court’s job to make utilitarian calculations about the overall public good in the face of clear statutory intent.

[Textualism]
Babbitt v. Sweet Home Chapter of Communities for a Greater Oregon (1995): In dissent, Scalia says that “take” is a term of art in the common law, and correct interpretation is in line with that legal tradition.  

Western Virginia University Hospitals v. Casey (2000): Scalia construes “attorney’s fees” in statute as not to encompass expert fees, because (1) countless other fee-shifting statutes provided for “attorney’s fees” and “expert fees” as separate items of recovery, so (2) expressio unius est exclusio alterius.
Notes:

· Roscoe Pound’s Approach:

· Intentionalist: If interpreter has clear evidence of specific intent of the enacting legislature about what the statute should mean in the context under consideration, interpreter should follow it
· Purposive: If no strong evidence of specific intent, engage in “imaginative reconstruction of legislative intent” by putting oneself in the position of the enacting (not current) legislature and, like a historian, examine the available historical evidence against a background of assumptions about the legislature commonplace to our legal system, such as that it would prefer justice to injustice
Interpretation: Appendix – Canons
Mischief Rule: When puzzled about statutory meaning, (1) ask what problem Congress was trying to solve, (2) then look to what sort of remedy they chose to solve it, then (3) interpret the statute such that the remedy works [Note: same thing as “imaginative reconstruction]
Golden Rule: Apply the words with their ordinary signification unless when so applied they produce an inconsistence, or an absurdity or inconvenience so great as to convince the Court that the intention could not have been to use them in their ordinary signification
Literal Rule: If the language of a statute be plain, admitting only of one meaning, take Legislature to have meant what it said and apply whatever the results
Expressio unius est exclusio alterius: Expression of one entails intention to exclude the others
Presumption against Repeals By Implication: Repeals by implication are disfavored
Presumption against Retroactive Effect: Presumption is very strong that a statute was not meant to act retrospectively, and it ought never to receive such a construction if it is susceptible of any other
Statutory Alteration Principle (Whitman): Congress does not alter the fundamental details of a regulatory scheme in vague terms or ancillary provisions

“Unrelated Provisions” Rule: Statutes should not be read as a series of unrelated and isolated provisions.

Chevron and Friends
Concept: When reviewing an agency’s construction of the statute it administers, court must ask:
Step 0: Did Congress delegate authority to the agency to act as the primary implementer of the statute / to make rules carrying the force of law?

· If YES, proceed to Step 1.

· Consideration: Is the agency’s action a result of formal adjudication or notice and comment rulemaking?

· Consideration: Is agency’s action result of a “relatively formal administrative procedure tending to foster the fairness and deliberation that should underlie a pronouncement of such force?”
· Consideration: How numerous is the agency’s action (think Mead: 10,000 letters per year)

· Consideration: Can the agency’s action be overridden by anyone else (think Mead: independent review of customs classifications by Court of International Trade)

· Consideration: Is the agency’s action an interpretive rule, policy statement, or opinion letter?

· Consideration: Is the agency’s action binding on third parties?
· If NO, Skidmore deference.
[Skidmore Deference: The weight of any given agency pronouncement depends on (1) “the thoroughness evident in its consideration,” (2) “the validity of its reasoning,” (3) “its consistency with earlier and later pronouncements,” and (4) “all those factors which give it the power to persuade.”]
Step 1: Did Congress directly speak to the precise question at issue?

· If YES, unambiguous Congressional intent must be followed
· If NO proceed to Step 2.

· Rationale: If no, the statute is silent or ambiguous with respect to the issue.  This means that Congress has explicitly left a gap for the agency to fill, and thus that there is an express delegation of authority to the agency to elucidate a specific provision of the statute by regulation.

Step 2: Is the agency’s answer based on a permissible construction of the statute?  Is it arbitrary, capricious, or manifestly contrary to the statute?
· If YES, set aside.

· If NO, the court must sustain the agency’s construction.
Justifications:

· Realities of “Interpretation”: The question of how to interpret an ambiguous statutory term is often indistinguishable from what the best policy is, and Congress often intentionally leaves that to an agency
· Sophistication: Agencies tend to be familiar with, and sophisticated about, the statutes they administer.  They understand the relationships among various provisions, the practical implications of adopting one interpretation as opposed to another, etc.
· Flexibility: As unforeseen problems develop in the administration of a complex regulatory scheme, the agency needs flexibility if it is to make the program function effectively.
· Political Accountability: An agency has ties to the incumbent administration, and thus is politically accountable for its choices in a way that a court cannot be.
· Uniformity: Deference promotes uniformity in the law, because it makes reviewing courts scattered across the country less likely to adopt differing readings of a statute; instead, the view taken by a single centralized agency will usually control.
Objections: (1) Agencies cannot be trusted to be the final arbiters of their own power, thus Courts’ independence is a necessary check; (2) Courts are at least as competent as agencies in matters of legal interpretation.
Cases:

[Pre-APA]
NLRB v. Hearst Publications (1944): Court upholds NLRB’s finding [that newsboys are “employees” within the meaning of the NLRA] because (1) NLRB’s was legally correct that “employee” in the NLRA was not intended to vary with state common law, (2) NLRB had “every day experience in the administration of the statute,” so (3) NLRB’s determination that specified persons are “employees” under the Act “is to be accepted if it has a ‘warrant in the record’ and a reasonable basis in law, thus (4) the record sustained NLRB’s findings.
[Chevron Cases]

Chevron, U.S.A. Inc. v. Natural Resources Defense Council, Inc. (1984): EPA regulation [allowing a State to adopt a plantwide definition of “stationary source,” such that an existing plant that contains several pollution-emitting devices may install/modify one piece of equipment without meeting the permit conditions if the alteration will not increase the total emissions from the plant] upheld as reasonable because (1) the statute and legislative history were silent on whether this definition was impermissible, (2) EPA had consistently interpreted “source” flexibly and (3) Congress has never indicated any disapproval of a flexible reading of the statute.
INS v. Cardoza-Fonseca (1987): INS determination [that “well-founded fear of persecution” means “more likely than not” to suffer persecution] not entitled to Chevron deference under Step 1, because the language, history, and structure of the statute unequivocally demonstrated that Congress intended the provision to demand less than 50% probability.
MCI v. AT&T (1994): Scalia finds that FCC decision [making tariff filing optional for all nondominant long distance carriers under its authority to “modify any requirement” under the section] not entitled to Chevron deference under Step 1 because meaning of “modify,” as evidence by dictionary definitions at time of statute’s enactment, foreclosed such an expansive exercise of FDA’s power.
FDA v. Brown & Williamson Tobacco Corp. (2000): FDA interpretation [of nicotine to fall under “drug” under FFDCA] not entitled to Chevron deference under Step 1 because (1) if nicotine/cigarettes were not found safe, FDA would have to ban it entirely and (2) Congress had shown its intent that nicotine not be banned by imposing restrictions on cigarettes that nonetheless allowed their continued marketing.

Brand X Case (?): Unless Court decides in a previous case that its interpretation is the only reasonable one, an agency may come up with its own interpretation.

Massachusetts v. EPA (2007): EPA’s denial [of rulemaking petition requesting that it regulate greenhouse gas emissions] invalidated (despite “extremely deferential” scope of review) because (1) EPA does have the authority under statute to regulate greenhouse gas emissions and (2) assuming it did, EPA’s reasons for refusing to regulate were arbitrary and capricious because not provided for under the statute. [Scalia Dissent: (1) statute plausibly gives EPA authority to defer to make judgment, and agency interpretation of statute in that manner entitled to Chevron deference, (2) agency had good enough reasons for deferring judgment under Chevron, (3) even outside of Chevron EPA’s reasons were good enough, and (4) EPA did not have authority to regulate greenhouse gas emissions because its interpretation of “air pollutant” was entitled to Chevron deference].
[Skidmore/Mead Cases]
Christensen v. Harris County (2000): Opinion letters and other “interpretations contained in policy statements, agency manuals, and enforcement guidelines – all of which lack the force of law – do not warrant Chevron-style deference.”
United States v. Mead Corp. (2001): Customs Department’s classification [of Mead’s day planners as “diaries” under HTSUS] held not to deserve Chevron, but only Skidmore deference, because Congress did not authorize Customs letters making such classifications to have the force of law.  
Barnhart v. Walton (2002): SSA regulation, which had long been its position but was only recently enacted, [interpreting “disability” to require that claimant suffer from an inability to engage in certain degree of activity] entitled to Chevron deference despite no formal procedures because (1) interstitial nature of the legal question, (2) related expertise of Agency, (3) importance of the question to administration of the statute, (4) complexity of that administration (5) careful consideration the Agency had given the question over a long period of time.
Gonzales v. Oregon (2006): Attorney General’s interpretation of his own regulation interpreting Controlled Substances Act [requiring that every prescription for a controlled substance “be issued for a legitimate medical purpose by an individual practitioner acting in the usual course of his professional practice”] is (1) not entitled to Auer deference because the regulation “merely parrots” the statutory language, (2) not entitled to Chevron deference under Step 0 because no provision of the CSA authorizing the Attorney General authorizes this kind of action, especially as AG shares authority with Secretary of HHS, and (3) fails under Skidmore deference because of (a) federalism (requires clear statement) and (b) apparent purpose of the statute in regulating illegal drug trafficking.  
[Auer Deference: An agency’s interpretation of its own regulations is controlling unless (1) plainly erroneous or inconsistent with the regulation, OR (2) (Gonzales exception) unless the regulation “merely parrots” the statutory language.]
Notes

· Scalia criticisms of Mead: No necessary connection between formality and authority (see § 553 exceptions); formal hearings are for creation of a closed record; agencies will now be highly incentivized towards informal rulemaking, since formal adjudication and informal rulemaking are the only safe harbors for Chevron deference, and formal adjudication must be mandated by statute; Skidmore is an empty truism saying that the judge should take into account the well-considered views of expert observers
· Jurisdiction vs. Mere Interpretation: Cases such as Gonzalez, Mass v. EPA, Brown & Williamson, and Dole v. United Steelworkers (denying Chevron deference to a novel application of PRA by OMB) appear to show that agencies get less deference when the “interpretation” really goes to whether they have the power to regulate something at all.
· Cases like Brown & Williamson also show that agencies will get less deference on “macro-political intersections of interpretation and political institutional structure” than they will on micro-political intersections of politics and policy choice
· Relation of Chevron to § 553 review of rules: Some agencies, like NHTSA, have problems not over the alleged misinterpretation of their statutes, but over the agency’s application of law to fact and its rationalization for policy choices
· Mashaw on Agency Interpretation (as it differs from judicial)
· Constitutional Demands
· Faithful agent of both executive and Congress
· Constitutional avoidance is inappropriate
· Their constitutional role demands use of legislative history
· Judicial precedent, particularly of lower courts, not as binding
· Prudential Concerns

· Pro-activist lawmaking
· Not responsible for overall coherence in legal order
· More strategic, can purposely come up with only loose rules
· Politically responsive
· Mashaw on Chevron: There’s good reason for avoiding it; it views legal interpretation as “judicioeccentric,” and thus entails that there’s only “one right answer”; this prevents agency flexibility going forward; in addition, more attention should be paid to the ways that agencies, not courts, interpret statutes
Avoidance of Constitutional Questions
Concept: 

Step 1: Is there a potential constitutional conflict (is there a bear in the forest?)

· If YES, proceed to Step 2.

· If NO, interpret as normal.

Step 2: Has Congress clearly stated things such that the “conflict” interpretation is the right one?

· If YES, address the constitutional question (go into the forest).

· If NO, proceed to Step 3.

Step 3: Is a constitutionally safe interpretation “fairly possible?
· If YES, interpret to avoid the constitutional question (stay out of the forest).
· If NO, address the constitutional question (go into the forest).  
Justifications: 
· Judicial Restraint/Legislative Supremacy
· Courts as Faithful Agents of Good Faith Legislature

· Avoid Advisory Opinions

· Resistance Norms: Require Congress to deliberate and speak clearly when encroaching upon broad constitutional values [note: this applies to “Constitutional Enforcement” avoidance only, in sense that goal isn’t faithfulness to legislature]
Objections:
· Conflict with Congressional Intent: Sometimes Congress may prefer the conflict
· Constitutional Overenforcement

Cases:

NLRB v. Catholic Bishop of Chicago (1979): Court holds [that teachers in schools operated by a church to teach both religious and secular subjects are not within the jurisdiction of the NLRA] because (1) an interpretation in favor of jurisdiction would raise serious First Amendment questions and (2) there is no clear expression of Congress’ affirmative intention that teachers be covered, either in the statute or in the legislative history. [Brennan Dissent: No clear statement required; avoidance principle only applicable if the “non-problematic” construction is “fairly possible” and “reasonable,” but here it isn’t.  Congress intended the Act to cover these teachers.]
Public Citizen v. Department of Justice (1989): FACA [imposing certain requirements upon “advisory committees”] held not to apply to ABA Judicial Nominations Committee, because (1) literal application of broad language would create absurd result {e.g., the Republican Party would become an advisory committee), (2) the legislative history demonstrates that the statute’s “utilize” language was not meant to apply to the ABA Committee, and (3) the contrary interpretation would raise constitutional problems and there’s no bar to avoiding them.
Notes:

· JM thinks that NLRB could bring same case against Catholic Bishop today with less of a constitutional conflict, since the 1st Amendment test has since been narrowed.  But the reasons why it might not are those of professional responsibility. 
· Morrison and Application of Avoidance to Executive

· Executive use is obligatory, because avoidance is about enforcing constitutional values, particularly underenforced ones (separation of powers, etc.); notice requirement to Congress
· Sometimes it shouldn’t be used – when executive knows better about Congressional intent
· Objections: Allows self-dealing, esp. w/ executive veto power (response: this enforces checks and balances, ad constitutional structure not totally symmetrical); executive branch shouldn’t apply because that keeps judicial issues from courts 
Reviewability
Rule: There is a presumption of judicial review of agency action (for abuse of discretion under § 553) under APA § 702.  It is rebuttable, under § 701, only to the extent that:
· (1) (§ 702(a)(1)) It is “fairly discernible” that Congress has statutorily precluded review, (CNI v. Block (1984)) OR

· (2) (§ 702(a)(2)) agency action is committed to agency discretion by law, meaning that there is “no law to apply” (Overton Park) or that a court “would have no meaningful standard against which to judge the agency’s exercise of discretion.” (Heckler)
Presumption in Favor of Judicial Review
Citizens to Preserve Overton Park v. Volpe (1971): Secretary of Transportation’s decision [to authorize construction of interstate highway through Overton Park] subject to judicial review for abuse of discretion because statutory requirement prohibiting construction through park if “feasible and prudent alternative existed” meant there was law to apply. [Note: this case also established the need for review on the record under the APA; precursor to Nova Scotia]

Statutory Preclusion
JM on Statutory Preclusion and the Three Questions

· (1) How much need for judicial review is there with respect to protecting the particular interests at stake (e.g., personal liberty, property, etc.)? (See Judge Wisdom’s opinion in Caulfield v. United States Department of Agriculture (5th Cir. 1961) for expression of this thought)
· (2) Would judicial review be appropriate (e.g., is this a legal or policy/political type of issue)?
· (3) What sort of interference with agency action is contemplated if we accept judicial review?
Tracy v. Gleason (D.C.Cir. 1967): Veterans’ statute [reading that the “decision of the Administrator on any question of law or fact concerning a claim for benefits … shall be final and conclusive and no other official or any [U.S.] court shall have power or jurisdiction to review any such decision] interpreted not to bar judicial review of actions to terminate benefits previously conferred.
Johnson v. Robinson (1974): Veterans’ statute [reading that “the decisions of the Administrator on any question of law or fact under any law administered by the [VA] providing benefits … shall be final and conclusive”] interpreted not to bar review of constitutional claims of petitioner, because (1) such a construction would raise serious constitutional questions and (2) no explicit provision barred judicial review of constitutional claims.
[Property Claims]
Schilling v. Rogers (1960): Court acquiesced in statutory language making agency decisions on property claims “final and conclusive.”

[Personal Liberty]
Shaughnessy v. Pedreiro (1955): Clause [making deportation orders of INS “final”] interpreted to refer to “administrative finality” and therefore not to limit judicial review.

Reno v. Catholic Social Services (1993): Provision [limiting “administrative or judicial review of a determination respecting an application for adjustment of [deportation] status under this section except in accordance with this subsection] interpreted not to apply to suits that did not involve individual applications for status adjustment.  
Shalala v. Illinois Council on Long Term Care, Inc. (2000): Suit [to contest regulations that set forth the SSA Secretary’s procedures for imposing sanctions under the Medicare Act] barred by provisions in the Act that “channeled” plaintiffs claims through a special administrative process, with judicial review available afterwards, because of government’s interest in maintaining the coherence of a complex program.
Webster v. Doe (1988): § 102(c) of the National Security Act [permitting CIA Director to, “in his discretion, terminate the employment of any officer or employee of the Agency whenever he shall deem such termination necessary or advisable in the interests of the United States”] interpreted not to bar review of constitutional claims made by ex-agent over his termination because (1) where Congress intends to preclude judicial review of constitutional claims, which raises serious constitutional questions, its intent to do so must be clear, (2) there was no clear congressional intent here, (3) and CIA’s claims of “rummaging around” in national affairs rebutted by fact that Title VII claims attacking CIA hiring/promotion are heard in federal court routinely, therefore Court rightly construes statute not to bar review of claims.
Committed to Discretion
[Discretion to Enforce]

Heckler v. Chaney (1985): FDA’s refusal [to exercise jurisdiction in taking actions to prevent alleged violations of the FDCA arising from use of drugs unapproved for purpose of capital punishment] upheld against arbitrary and capricious challenge because (1) there is a presumption that judicial review is unavailable for agency refusal to take enforcement steps under § 706(a)(2) and (2) provisions of the FDCA did not overcome that presumption. 
BUT: Dunlop v. Bachowski provides something of an exception here.  A non-enforcement decision can be reviewable if the enabling act provides sufficient guidelines as a mandate.
Webster v. Doe (1988): § 102(c) of the National Security Act [see above] interpreted to bar review of arbitrary and capricious claims under § 706 because both “deem” standard and overall structure of NSA strongly suggest that Implementation “committed to agency discretion by law.”
Notes:

· Scalia on Avoidance and Preclusion: Article III should not be read to require every Executive determination, on a question of law or fact, to be subject to judicial review.  State sovereign immunity is a prime example.  Article III only commits to the courts “matters that are the stuff of the traditional actions at common law tried by the courts at Westminster in 1789.”  INS v. St. Cyr (2001).  See also Webster.
· Objection: See dissent in Morrison.  There he implies that you can’t infer from constitutional examples of branches sharing/overlapping powers that government may exhibit such sharing as a general matter.  But here he says here that you can infer from examples of absence of judicial review of constitutional claims a general principle.
· Are Constitutional Claims Special?
· Hart: Article III permits Congress to control the jurisdiction of the federal courts, except for the original jurisdiction of the Supreme Court conferred by the Constitution.  Vindication of federal rights could constitutionally be left to state courts operating under the supremacy clause.  
· Objection: Exceptions swallow the rule; once it’s admitted that judicial enforcement of administrative orders constitutionally implies judicial review to determine that property and personal liberty are not taken without due process, virtually all regulatory administrative action becomes reviewable as a matter of constitutional necessity
· St. Joseph Stock Yards: Court cannot be statutorily barred from investigating de novo certain “jurisdictional” or “constitutional” facts that determine agency’s power to act
· Argument: Without a federal judicial power sufficient to resolve basic constitutional conflicts, Constitution's separation and limitation of governmental powers are empty promises
· Heckler evinces that government protection of positive liberty is weaker than protection of negative liberty.  It’s usually not a violation for a government to refuse to do something that might have benefited us.  
· The presumption in Heckler exists because otherwise agencies’ enforcement agendas would be distorted.  They would be forced to litigate, since if you have to defend yourself against a decision not to bring an action, you may as well have brought the action.  
Standing
Concept: Standing → (1) Injury in Fact to the plaintiff that is (a) concrete and particularized and 
(b) actual or imminent, not conjectural or hypothetical
(2) Injury fairly traceable to gov’t action 

(3) Judicial decision for plaintiffs “likely” to redress injury
· APA § 702: A person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action within the meaning of a relevant statute, is entitled to judicial review thereof.
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Cases:

Zone of Interest
[Pre-APA]

Alexander Sprunt & Son, Inc. v. US (1930): Plaintiff cotton exporter does not have standing to sue [over ICC’s ordering adjustments to railroad’s shipment rates that eliminated plaintiff’s competitive advantage] because (1) order placed plaintiff in no different a legal position from what it would have been had the railroad changed the rates freely; (2) plaintiff’s economic advantage was mere “incident” of right of carriers to charge them lower rights (until the change).

FCC v. Sanders Bros. (1940): Plaintiff competitor of successful FCC license recipient does have standing to sue [over FCC’s grant to the competitor in addition to itself] because FCA authorized appellate review of FCC orders by “any…person who is aggrieved or whose interests are adversely affected.”
[Post-APA]

Association of Data Processing Service Organizations, Inc. v. Camp (1970): Plaintiff sellers of data processing services do have standing to sue [over Comptroller of the Currency’s authorizing banks to compete with them] because (1) Comptroller’s action caused them injury in fact under the “case” or “controversy” clause of Article III and (2) plaintiffs’ interest within the “zone of interests to be protected or regulated” by the statute.
Clarke v. Securities Indus. Ass’n (1987): Plaintiff association representing securities brokers, etc. do have standing to sue [over Comptroller of the Currency’s ruling permitting national banks to establish or purchase discount brokerage subsidiaries under statute]; Zone of Interest standard “not meant to be especially demanding”; denies right of review “if plaintiff’s interests are so marginally related to or inconsistent with the purposes implicit in the statute that it cannot reasonable be assumed that Congress intended to permit the suit”; “there need be no indication of congressional purpose to benefit the would-be plaintiff”
Air Courier Conference of America v. Am. Postal Workers Union (1991): Plaintiff postal union does not have standing to sue [over postal service regulation permitting “international remailing” to evade the postal service’s monopoly on all carriage of letters in and from the US] because (1) though plaintiffs satisfied injury in fact requirement, (2) they failed “zone of interests” test because the statute establishing the postal monopoly “exists to ensure that postal services will be provided to the citizenry at-large, and not to secure employment for postal workers. [note: postal service was, by statute, arguably exempt from the APA]
National Credit Union Administration v. First National Bank & Trust Co. (1998): Plaintiff banks and banking association do have standing to sue [over NCUA’s interpreting FCUA to permit credit unions to admit unrelated employer groups who could be reasonably served by area surrounding credit union] because (1) injury in fact and (2) plaintiffs’ interests within zone of interests, which is to be determined by inquiring not whether there is a congressional intent to benefit the would-be plaintiff, but instead whether the plaintiffs “have” an interest that the statutory provision at issue arguably protects.
Injury in Fact
Sierra Club v. Morton (1972): Plaintiff Sierra Club does not have standing to sue [to block development of a resort, seeking declaratory judgment that various aspects of proposed resort violated federal preservation laws, and seeking to enjoin federal officials from granting building permits] because (1) while threats to aesthetic, recreational, and environmental interests could constitute sufficient injury in fact to satisfy standing, and while an injury may be widely shared, Sierra Club had not alleged any such injury to one of its members, and (2) Club’s “mere interest” in the problem insufficient for APA injury requirement (floodgates problem) [Douglas dissent: environmental objects should have standing to sue for their own preservation]
United States v. Richardson (1974): Plaintiff taxpayer does not have standing [to challenge nonpublication of the CIA’s budget under the “statement and account” clause of Article I] because no injury in fact because alleged injury of “disabling [plaintiff] from voting with knowledge of incumbent legislators’ decisions about intelligence budgeting” is a mere “generalized grievance” that failed to distinguish him from any citizen who objected to the secrecy of the intelligence budget.  
Schlesinger v. Reservists Comm. To Stop the War (1974): Plaintiff taxpayers do not have standing [to challenge the reserve officer status of certain members of Congress under the “Incompatibility Clause”] for same “generalized grievance” reasons as in Richardson.  
Havens Realty Corp. v. Coleman (1982): Plaintiff “testers” [suing over allegations of racial steering in violation of the Fair Housing Act] do have standing to sue because (1) despite no intention by tester of actually renting the apartment, (2) Congress had conferred on all persons a statutory right to truthful information about housing availability.  
Federal election Commission v. Akins (1998): Plaintiff group of voters do have standing to sue [over FEC’s failure to require AIPAC to file reports about its membership and finances pursuant to FECA] because (1) the Act had conferred on everyone a right to obtain information from “political committees (2) injury meets “cases” or “controversies” (injury in fact) requirement because “informational” injury, directly related to voting, though generalized, is sufficiently “concrete and particular” and not abstract, (3) injury is “fairly traceable” because though, under Heckler, agency had discretion to enforce FECA against AIPAC even if it agreed with plaintiffs’ view of the law, because those adversely affected by discretionary agency decision generally have standing to complain that agency based its decision upon an improper legal ground.
Raines v. Byrd (1997): Plaintiff Congressmen do not have standing to sue [to overturn the Line Item Veto Act under provision in the Act that allows any member of Congress to bring an action challenging its constitutionality] because the alleged injury was neither concrete nor particularized enough under Article III.  
Redressability

US v. SCRAP (1973): Plaintiff law students do have standing [to challenge ICC’s approval of a freight rate they felt would discourage use of recycled materials and thereby contribute to pollution] because they alleged that rate increase would lead to increased litter and depletion of minerals in forests and parks where they engaged in recreational activities.

[Tax cases]
Simon v. Eastern Ky. Welfare Rights Org. (1976): Plaintiff welfare organization and indigent individuals do not have standing [to challenge IRS revenue ruling reducing amount of indigent care a hospital must provide in order to qualify for a tax exemption] because (1) it was purely speculative whether plaintiffs would have been given any service in the absence of the ruling, and (2) nor was it clear that a favorable decision on the merits would be likely to redress injury.

Allen v. Wright (1984): Plaintiff parents of black children attending public schools do not have standing [to force IRS to deny tax exempt status to racially discriminatory private schools] because no reason to believe that exemptions would make an appreciable difference in public school integration.  

[Today]
Lujan v. Defenders of Wildlife (1992): Plaintiff environmental groups do not have standing to sue [to seek declaratory judgment that regulation restricting requirement of consultation with Secretary of the Interior to agency actions taken domestically is in error] because (1) no injury in fact, because plaintiffs had no intention of returning to Egypt immediately, and desire to see animal at some point in future is insufficient, (2) no redressability, because (a) it wasn’t clear that ordering the Secretary to change his regulation would bind other agencies, and (b) the agency had only a small hand in the project, and was likely to go forward without its help, (3) Congress has no right to create a purely generalized “procedural right” requiring no “actual injury” for enforcement under Article III, and (4) Congress cannot delegate Executive’s Article II “take care” authority to the courts via “public citizen” clauses
Notes:

· Reviewability is the question about what is reviewable.  Standing is about who is entitled to receive review
· At summary judgment stage, you interpret pleadings in the light most favorable to the plaintiff.  This is why a plaintiff might get standing at summary judgment, but later be denied it on the merits
· Associational Standing: Associations can assert their members rights; it’s efficient, and protects against situations in which other impediments, like privacy, might prevent the rights-holder from bringing the lawsuit (Hunt v. Washington State Apple Advertising Comm’n)
· Richardson, Schlesinger, and Akins together seem to show that Article III applies to standing with greater force if there’s no statute at issue giving someone a right with respect to this statute
· Fact that Court has said standing is a constitutional requirement means they have to decide the issue, and decide it according to the rigorous doctrinal grounds they’ve set up; but if Court said it was a prudential doctrine (which is how they treat it anyway), its decisions might make more sense
Causes of Action on Federal Regulatory Statutes
Concept: In determining whether a private remedy is implicit in a statute, Courts should consider
· (1) Especial Benefit: Whether the plaintiff is “one of the class for whose especial benefit the statute was enacted”

· (2) Specific Legislative Intent: Whether there is any indication of explicit or implicit legislative intent to create a private remedy or deny one

· (3) Purpose: Whether the implication of a remedy would be consistent with the underlying purposes of the legislation (i.e., don’t imply a remedy, even where first two factors point towards doing so, without considering the consequences for the overall statutory scheme)
· (4) Federalism: Whether the cause of action is one traditionally relegated to state law
Justifications: (express) Prevents underenforcement, especially as a result of agencies being pressured by powerful interests; Aids enforcement because federal agencies do not always have resources; enforcement via judicial means generally more effective and less lenient than through administrative; (implied) On Article I, Court’s job is to get it right, whether that means finding a private right because Congress intended to, or not because no intent; On Article III, courts always have jurisdiction to determine their own jurisdiction; statutes often written by interest groups giving insufficient thought to issue of remedy
Objections: (express) Scalia’s Article II objection; (implied) Need for bright-line rules, difficulty of discerning Congress’ intent, judicial activism, particularly unconstitutional judicial exercise of legislative power under Article I and exercise of jurisdiction Congress hasn’t given it under Article III; federalism concerns; more and more Congresses pay attention to issue of remedy; There should be requirement of a “baseline,” and best baseline presumption is “no right”; No federal general common law
Cases:

Express Right of Action
Friends of the Earth, Inc. v. Laidlaw Environmental Services (2000): Plaintiff environmental association does have standing [to enforce violations under Clear Water Act by Laidlaw under citizen suit provision] because (1) injury in fact to the plaintiff alleged, on basis of plaintiff’s saying river of his childhood “looked and smelled polluted” and “reasonable threat” to plaintiffs from pollution violations causing them to stop use of the river (2) redressability because civil penalties will have some deterrent effect in abating current violations and preventing future ones, and (3) Steel Co. did not bar standing because that case did not bar standing to seek penalties that were ongoing at the time of the complaint. [Scalia dissent: this prevents Executive from enforcing the law].
Implied Right of Action
J.J. Case Co. Borak (1964): Shareholders do have a private right [under SEC § 27 to bring suit for violation of § 14(a) of the Act and receive damages therefor against corporate officers] because (1) statute grants court jurisdiction to adjudicate suits by private parties under § 14(a), (2) § 14(a) has among its chief purposes the protection of investors, which implies the availability of whatever judicial relief is necessary to achieve that result, and (3) the SEC is unable to adequately address all compliance issues, and Courts have a duty to provide remedies necessary to accomplish congressional purposes evinced in statutes.
Cort v. Ash (1975): Shareholders do not have a private right [under FEC § 610 for damages against corporate directors who violate rules prohibiting corporate contributions to presidential campaigns] because (1) the statute was designed primarily to destroy corporate influence over elections through financial contributions, (2) legislative history did not indicate congressional intent to invest corporate shareholders with federal right to damages for violation, (3) requested remedy will not aid congressional goal, because corporate funds have already been used and any political influence already exercised, and (4) the matter should be deferred to state law, since states are generally responsible for corporations and state law has already created a remedy.
Cannon v. University of Chicago (1979): Applicant excluded from Chicago’s medical program because of her gender does have a private right [under § 901(a) of Title IX for injuries over sex-based discrimination caused by education program receiving federal funds] because (1) statute was enacted for benefit of special class (women) of which plaintiff is a member, (2) legislative history reveals Congress’ intent to confer private right of action, since Congress patterned Title IX off Title VI of the Civil Rights Act after Court had already construed Title VI as conferring a private remedy, (3) private remedy is consistent with underlying purpose of legislative scheme (despite fact that primary purpose is to prevent use of federal funds for discrimination, and secondary purpose is to protect individuals from discrimination, and (4) historically it has been the federal government’s job to protect citizens from discrimination.
[Modern Presumption Against Implied PRAs]
Alexander v. Sandoval (2001): Sandoval does not have private right [under § 602 of Title VI, authorizing federal agencies to effectuate the provisions of § 601, to enforce DOJ’s “disparate-impact” regulation against Alabama’s “English-only” policy] because (1) although § 601 has been construed to imply a private right of action, § 601 only prohibits intentional discrimination, so (2) while regulation may or may not be a valid interpretation of § 601, no implied private right of action exists under § 602 to enforce regulations reaching beyond intentional discrimination. [Objection: If § 602 regulation is valid, it must be a valid interpretation of § 601; so if § 602 merely enforces § 601, then § 601 must supply a cause of action under § 602.]
Notes:

· Mashaw thinks that Laidlaw shows us that, if Congress wants to provide rights of action to private parties, there may be some circumstances (such as in Raines) where they can’t do that, but pretty much they can do it.  A more honest view would just come out and say this, but Court is kind of saying this (and dissent thinks they are) by making the standing requirements really weak.  
· Argument: “Injury in fact” is incoherent.  The standard is “injury in law,” which means either “at common law” or “under statute.”  This is what Mashaw wants Court to say.
· Cort shows Court’s reluctance to find private rights of action in the vast array of New Deal statutes.  
· Sandoval shows that Court will apply its own modern presumption against implied PRAs to statutes written at a time when that presumption didn’t exist.  (“We have never accorded dispositive weight to context shorn of text.”).  Court really doesn’t want to send out any mixed signals to Congress.
· Sandoval exhibits a conflict for Scalia between commitments to textualism and Chevron.  If agency’s interpretation of § 601 (under § 602) is reasonable, why isn’t the regulation effectively “part of” § 601?  If so, doesn’t it deserve a PRA?
Preemption of Federal and State Rights of Action I
Primary Jurisdiction
Concept: In cases of (1) desirability of uniformity of regulation, or (2) technical expertise of the agency, particularly as to factual issues, a Court may opt to stay an action for review by an agency.  
· Consideration: Detailedness of the regulatory scheme (e.g., FAA design regulations)
Justifications: Resolving “both the procedural and substantive conflicts inevitably created when there is carved out for an agency an area of original jurisdiction which impinges on the congeries of original jurisdictions in the courts”
Objections:

Cases:

Nader v. Allegheny Airlines, Inc. (1976): Nader’s common law action [for fraudulent misrepresentation of airline booking policies] should not be stayed because of primary jurisdiction pending reference to the Civil Aeronautics Board, because (1) statute’s savings clause provides that there will be no abridgement of common law remedies, (2) there is no “irreconcilable conflict” between the statutory scheme and the persistence of common law remedies because (a) where Congress wants to immunize a party from common law liability, it does so expressly, (b) it has not done so here, and (c) it’s perfectly plausible for CAB not to have a regulation to require what Connecticut common law does require
Preemption of Federal and State Rights of Action II
Preemption
Concept: There is a presumption against preemption.
· Three part drill: 
· (1) Express preemption clause? 

· (2) If so, limited in scope or savings clause?

· (3) Does it conflict with a federal law or regulation?
· Three Types (first express, next two implied):

· (1) Express Preemption: Where Congress explicitly preempts state law

· (2) Field Preemption: Where preemption is implied because Congress has occupied the entire field 

· (3) Conflict Preemption: Where preemption is implied because actual conflict between federal and state law

· (A) Impossibility: It is “impossible for a ... party to comply with both state and federal law.”

· (B) Obstacle: Where state law “stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress” or  

· (C) [Frustration of purposes: Even broader]
Case:

Alexis Geier v. American Honda Motor Company (2000): Plaintiff’s D.C. tort action is (obstacle) preempted by NHTSA FMVSS 208 [requiring automakers to equip some, but not all, 1987 automobiles with airbags] because (1) regulatory scheme sought to promote a mix of different passive restraint devices and not impose airbags on all manufacturers, (2) DOT had rejected an “all-airbag” standard, (3) regulatory scheme was only performance standards, not design standards (level of detail) (4) savings clause more or less treated as boilerplate, since courts don’t know how seriously to take them anymore, and this is especially true in light of statute’s express preemption provision, and (5) DOT’s brief finding obstacle preemption should carry weight since Congress has delegated authority to it, subject matter is technical and history complex, and agency is likely to have a thorough understanding of its own regulation and is “uniquely qualified” to comprehend the likely impact of state requirements
Notes:

· Exhaustion: A party must exhaust all available administrative remedies before challenging an administrative action in court
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