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1) Introduction to the Regulatory Administrative State
a) Regulation: a set of rules that set up conduct by individual actors or a market economy. 

b) Historical overview of the rise of regulation: 

i) There was regulation before the regulatory state—CL is regulatory. 

(1) Modern administrative state begins in the late 18th century. Slow development until the Depression. Institutionalized set of procedures (APA) set out by the end of WWII. Deregulation during Reagan administration (late 70s/early 80s). 

c) Reasons for Regulation:
i) Informational inequalities. (SEC). 
ii) Paternalism—we don’t think consumers can make the right choices. 
iii) Distribution of resources. (Taxes, SSA). 
iv) Classic market failure (the Depression). 

d) Tools regulators can Use:
i) Economic incentives (sometimes tradable). 
ii) Cost of service rate-making
iii) Allocation in accordance with a public interest standard
iv) Standard-setting
v) Historically based price-setting or allocation
vi) Screening or licensing
vii) Fees or taxes
viii) Provision or information
ix) Subsidies
x) Non-coercive efforts to produce cooperation thru moral suasion or political incentives. 
e) An introductory example in legislative and administrative regulation: Occupation Safety and Health

i) Benzene [Industrial Union Department, AFL-CIO v. American Petroleum Institute], USSC, 1980 (60): Sec of Labor (D) adopted regulations limiting occupational exposure to benzene to one part per million (ppm). Acted under OSHA, which provided that in promulgating standards dealing with toxic materials, the Sec should ‘set the standard which most adequately ensures to the extent feasible…that no employee will suffer material impairment of health.’ D took the position that whenever a toxic material was determined to be a carcinogen, no safe exposure level could be determined, and that the lowest technologically feasible level that would nto impair the viability of the regulated industry would be set. Issue: did D appropriate find that benzene poses a significant health risk to the environment and that one ppm standard is ‘reasonably necessary or appropriate to provide safe or healthful employment and places of employment’ within the meaning of OSHA? Holding: No. Most of D’s explanation for the new standards justifies a 10 ppm standard, but is largely silent as to a 1 ppm standard. At no point did D explain how his rule satisfied the statutory requirement of the Act, quoted above. D failed to sustain his burden of proof, on the basis of substantial evidence, that the more stringent environmental standard is mandated by the Act. While he need no establish the threshold with anything approaching scientific certainty and must be given some leeway when his findings must be made on the frontiers of scientific knowledge, D must nevertheless support his conclusions with the ‘best available evidence.’ By relying on a special policy for carcinogens, imposing a burden on the industry to identify a safe level of exposure, D exceeded his authority. B/c D failed to satisfy this threshold burden, we need not address the issue of whether the Act embraces a cost-benefit analysis requirement. Dissent: held that stautory and cost-benefit analysis were satisfied. 
(1) Imposition of a contractual term of the employer/employee relationship thru regulation. 

(2) Up to 70s/80s command and control regulatory regime in place. Problems with this—undemocratic, interest group capture (regulated capture the agencies), costs of implementation vary from industry to industry, might not force internalization of externalities as well as better information and market incentives. So we see in Benzene that they have more standards. This is apparently better.

(3) Relates to idea of an intelligible principle—using statutory construction tools—plain meaning/intent/purposeful view of statute.  
ii) Cotton Dust [American Textile Manufacturers’ Institute v. Donovan], USSC, 1981 (356): OSHA promulgated rules limiting occupational exposure to cotton dust. The OSH Act provides that OSHA ‘in promulgating standards dealing with toxic materials or harmful physical agents…shall set the standard which most adequately assures, to the extent feasible, on the basis of the best available evidence, that no employee will suffer material impairment of health.’ OSHA interpreted the OSH Act as not mandating a cost-benefit analysis but requiring adoption of the most stringent standard allowed by technological and economic feasibility. Employers want to read out 6(b)(5). Issue: Does the OSH Act require a cost-benefit analysis prior to the promulgation of rules limiting occupational exposure to toxic or hazardous material? Holding: No. the plain meaning of the statutory requirement of feasible standards is ‘capable of being done, executed, or effected.’ By the terms of the OSH Act, feasibility analysis, rather than cost-benefit analysis is required. Never supposed ot read a statute so that you find a section of it superfluous. Dissent: the OSH Act is an unconstitutional delegation of legislative power. Rehnquist thinks that 3(8) gives the agency too much power—vague nature of “reasonably necessary and appropriate.” 
2) Introduction to the Legislative Process and Statutory Interpretation

a) Public Policy, the regulatory state, and statutory interpretation

i) What is law? 
(1) Natural law: can be discovered thru natural inquiry—one divine, Platonic sort of view. CL: closed set of rules that the judge would think he would be able to decide a new case based upon reasoning from new cases. Process of deductive reasoning. Judge would be applying an already present law. This was seen as a mechanical process. Statutes seen as intrusive to this pure, CL theory. 
(2) Legal realism: questioned the concept of this logical deductive reasoning of the common law. Judges make law all the time—be realistic about it. 

(3) Purposive view of law: law has a purpose, instrument of execution of social and economic policy. Statutes seen as having greater role. By the time of New Deal it’s clear that statute scheme will be center of policy enactment. Practical view: law this there to solve problems. Procedure is important: how law is made is almost as important as what law is made. This establishes legitimacy of law. 
ii) Speluncean Explorers: straightforward murder statute. 
(1) Keen: looks at plain meaning—formalist, positive law. Judge shouldn’t bring own personal views to the table. Rehnquist plays this role in Weber. Truepenny is also about plain meaning, but he wants the executive to grant clemency. 
(2) Foster: all laws have a purpose. Looks at legislative history. He would say that the court must implement what the legislature intended—branches need to work together to make the law work. Brennan adopts this role in Weber. Problem: more than one purpose to law? 
(3) Handy: legal realism: look at situation before you, look to popular will. 

(a) Difference between Handy and Foster: public opinion is unpredictable. Foster thnks about how judges get legitimacy for their actions. 

(4) Tatting: executive has power thru prosecutorial discretion. But this isn’t how to deal with a tough statute. 

iii) Moragne v. State Marine Lines, Inc., USSC, 1970 (BB): CL decision. Gives history of how USSC adopted British CL. There was law applying to the high seas and law applying to territorial waters. COA P wanted to establish—wrongful death. 2 grounds: negligence and unseaworthiness. Death on the High Seas Statute—enacted in 1920. Allows wrongful death claims in non-territorial waters. Congress didn’t legislate concerning territorial waters. Facts: alleged injuries occurred in FL territorial waters. There was no federal claim for unseaworthiness in territorial waters—Congress didn’t want to interfere with state statutes. FL law: allowed wrongful death, but not a claim based on unseaworthiness. Harlan wants to create uniformity—creates a remedy for unseaworthiness under federal maritime law even in state territorial waters. Had sources from statutes, legislative history and arguably legislative intent—this led him to conclude that policy of uniformity was worth implementing. 
(1) Harrisburg decision: applied to all federal claims in territorial waters and high seas. Court has to overrule. Why change the state/federal dichotomy? Policy of uniformity is important here. Federal maritime policy adds a requirement that the rules be uniform. 
(2) Harlan: believes in legal process theory. Aren’t we changing the law retroactively against shipowners? It’s not an injustice—outside 3 mi limit he would have been liable. 
(3) What should judges be doing as a matter of CL and statutory interpretation? 

(4) Goal uniformity—solve problems in terms of statutory interpretation. Shows how far he goes. 

b) The Legislative Process
i) Examples of legislative history: official and unofficial statements. 

(1) How does the legislature work? 

(a) Classic, deliberative, republican view: legislators must come together and decide what is good for the public. Put aside personal views. The bicameral nature and 3 branches are to prevent factions from ruling. Title VII was a product of factions bargaining. Scalia thinks in Johnson that Johnson wasn’t part of the bargaining process. Is it up to the judiciary to see that the disenfranchised groups are represented by building safeguards to statutory implementation process? 
(b) Economic, marketplace view: legislators are selling a product—rationally maximizing their own utility in the legislative marketplace. Buyers contribute money to reelection campaigns to buy the product from the legislators. 
(c) Can one approach to statutory interpretation (a la Scalia) do it all? 

ii) United Steelworkers of America v. Weber, USSC, 1979 (BB): affirmative action agreement between the union and the company. The company agreed to reserve 50% of positions in training program for black employees until number is equal. Blacks admitted has less seniority than whites turned down. P: white worker turned down for a spot. Brennan opinion: says there’s nothing wrong with this. Why isn’t this discrimination on basis of race? Brennan says that one of the primary purposes of the statute was social concerns about lack of opportunity for blacks. Doesn’t try to hide what’s going on. This is a retroactive leveling of the playing field. Were words of the statute sufficiently unclear to justify Brennan’s reading? Maybe not…even though we might like the result. Rehnquist (dissent): this is a violation of the statute—it discriminates against Weber b/c he is white. Section 703(j) specifically outlaws this. Brennan focuses on ‘require’ in 703(j): could have said permit. 

iii) Johnson v. Transportation Agency, USSC, 1987 (BB): sex discrimination case. This is a different type of decision than Weber. Was gender discrimination the same type of problem in Congress’ ‘mind’ as racial discrimination? Blackmun uses a legislative inaction argument: invites the legislature to tell the court they were wrong, but they don’t. Scalia dissents. 
c) Statutory Interpretation:

i) Factors in interpreting statutes:

(1) Text, Legislative History, Purpose, Evolutionary Factors, Current Policies

ii) South Corp. v. United States, Fed Cir., 1982 (BB): early case in federal circuit. If you have your vessel repaired overseas you have to pay a tax to the US. This makes people have ships repaired in the US. How well did Congress communicate intent? Section 1466(a): ‘to engage in the foreign or coasting trade.’ Ps say they didn’t have the purpose to engage in foreign trade. The ship was documented to do so, but they didn’t intend to actually do it. Arguing about the “or/and.” Therefore, not subject to tariff. Problem for Ps: there were exceptions built into the statute for which they did not qualify. Plain meaning was the dominant argument, but court obviously refers to legislative history. Can’t get rid of the “or” distinction.
(1) Demonstrates plain meaning and textual integrity. 

iii) MCI Telecommunications Corp. v. American Telephone and Telegraph Co., USSC, 1994 (330): FCC statute started out saying that long distance carriers (predominantly ATT for many years) have to file tariffs with the FCC and charge customers consistently with them. Under section 203(b), the FCC has the ability to ‘modify’ the requirements. As long distance service became more open, the FCC relaxed the filing requirements for non-dominant carriers—everyone except ATT. Issue: was the FCC’s decision to allow non-dominant carriers the option of a submitting rate tariffs a valid exercise of its modification authority? Holding: no. The case turns on the meaning of ‘modify.’ MCI (P) argues that the term allows the FCC to make fundamental changes in the regulatory regime. Court finds it means ‘to change in a minor fashion.’ FCC’s modification is only acceptable if it’s not a radical change. Here the change is radical. Affects 40% of industry—Congress did not intend FCC to have such authority. Dissent: even if modify meant ‘minor changes’ this change isn’t necessarily a major change. Can see this as series of incremental modifications. Stevens thinks it’s a purposeful interpretation—we have a problem of monopoly, the purpose of statute is to decrease monopoly. 
iv) American Mining Congress v. EPA, DC Cir., 1987 (350): The Resource Conservation and Recovery Act of 1976 required the EPA to supervise the safe management of hazardous waste, a subset of ‘solid waste.’ Solid waste is defined in RCRA as ‘discarded material.’ The mining and petroleum industries challenged the EPA’s reuse and recycle regulations, which sought to regulate materials not yet discarded. Issue: are the EPA’s rules consistent with the RCRA? Holding: No: the first step in interpreting a statute is reviewing the statutory language itself. The assumption is that the legislative purpose is revealed in the ordinary meaning of the words used. Congress defined ‘solid waste’ as ‘discarded material.’ RCRA was enacted to deal with the problem of solid waste disposal and to encourage recycling. Clearly, the purpose was to regulate only material that are discarded by virtue of being disposed of, abandoned or thrown away. In attempting to regulate in-process secondary materials, the EPA has exceeded the purpose of Congress. Plain meaning approach. Dissent: the EPA’s interpretation is reasonable. The statutory definition of ‘solid waste’ encompasses more than the everyday meaning of disposal and includes entering the environment thru the air or water. This could harm the environment, that’s the purpose of the statute. [Plain meaning isn’t that helpful here b/c of technology involved.]
v) Cotton Dust: has a plain meaning core, as does Benzene. Both about exposure in the workplace. The statutory language: “feasible.” The question: there are 2 pieces of the OSHA statute that say that no employee to the extent feasible should suffer adverse health effects. Court says that feasibility does not extend to cost-benefit analysis, as the industry suggests. Wrinkle in Benzene: they couldn’t prove that reducing the level to 1 ppm would make a difference. 
vi) Church of the Holy Trinity v. United States, USSC, 1892 (BB): statute prohibits corporations or individuals to bring people in to labor in the US. Implication is that there are criminal and civil consequences. The church contracted with a British minister to act as their minister. They paid his way. This definitely violates the letter of the statute. The court focuses on the words, ‘to perform labor or service of any kind.’ Looks at the spirit of the statute—there is a list of exemptions, not including ministers. Maybe Congress forgot to add one for ministers. Court looks at legislative history: covers manual labor only. Purpose of the statute was to limit foreign manual labor—this does not include a minister. 
vii) Weber: to what extent can you bring in subsequent events—add modern events to the mix of statutory interpretation? Brennan focuses on purpose and evolution of the statute: to improve working conditions for minorities. Was he justified in going beyond reading the plain words of the statute? 

viii) Food and Drug Administration v. Brown and Williamson Tobacco Corp., USSC, 2000 (339): The FDA promulgated regulations under the FDCA intended to reduce tobacco consumption among children. Tobacco companies objected since the FDA did not have the jurisdiction to regulate tobacco. The circuit court agreed. Issue: does the FDA have statutory authority to regulate tobacco? Holding: No. if the FDA takes jurisdiction and finds that the product is unsafe, has to ban it. They can’t do that because of other statutes, but their enabling statute doesn’t allow them NOT to do it. There’s a dichotomy—if it’s safe it goes on the market, if not, it doesn’t. The FDA tried to do something in the middle with nicotine, but their statute doesn’t allow it. The FDA picked an option Congress did not give them. Court suggests it’s a plain meaning interpretation. Dissent: Breyer thinks the FDA could have banned cigarettes, which means that they should have jurisdiction—they should be allowed to do less than a full ban. Purpose of the statute is for public health: if full ban will cause a problem (for addicts, the FDA can do something else). Also uses current policy and evolution: we know about the effects more now. If you have a full weapon have a smaller weapon. 

ix) Babbitt v. Sweet Home Chapter of Communities for a Greater Oregon, USSC, 1995 (319): The Endangered Species Act (ESA) made it unlawful for any person to ‘take’ an endangered or threatened species. The word ‘take’ is defined by the statute to include ‘harm.’ The DOI promulgated regulations defining ‘harm’ to include modifying or degrading a habitat where it kills or injures wildlife. A number of landowners, logging companies, and families the DOI’s regulations, alleging that the application of the ‘harm’ regulation to the endangered red-cockaded and threatened northern spotted spotted owl had injured them economically. Issue: is the DOI’s regulation supported by the statue? Holding: Yes. The DOI’s definition of harm is reasonable and supported by the dictionary definition of the word. The ESA was the most comprehensive legislation for the preservation of endangered species ever enacted by any nation. The broad purpose of the statute was to extend against activities that caused the precise harm that Congress sought to avoid. The legislative history reveals that Congress intended the term ‘take’ to extend to indirect as well as purposeful action. The fact that the statute was amended in 1982 to authorize issuance of permits for takings if incidental to the carrying out of an otherwise lawful activity suggests Congress understood the ESA to prohibit indirect as well as deliberate takings. Fashioning broad standards for issuance of permits for taking that would otherwise violate the ESA requires the exercise of broad discretion. When Congress has entrusted the Secretary with broad discretion, we are especially reluctant to substitute our views of wise policy for his. The latitude given the DOI in enforcing the ESA, as well as the degree of regulatory expertise needed to carry it out, requires judicial deference to the DOI’s interpretation. Dissent: the regulations are inconsistent with the ESA in 3 ways: (1) they prohibit habitat modification that is no more than the cause-in-fact of wildlife death or injury irrespective of intention or foreseeability; (2) they do not require an affirmative act, but an omission is sufficient; (3) they prohibit injury no only on individual animals, but on entire populations of protected species. [O’Connor in her concurrence mentions the predictability interest that the Dissent is worried about.]
3) The Constitutional Position of the Administrative Agency

a) Administrative Agencies and Legislative Power

i) Non-Delegation Doctrine
(1) Intro: Checks and balances—intermingled authority. Delegation has to have rules that control administrative decision. The Constitution seems to create a non-delegation doctrine by vesting all ‘legislative powers’ in Congress. 
(a) Panama Refining Co. v. Ryan, USSC, 1935 (45): Panama Refining Co (P),  a TX oil refiner, sued federal officials (Ds) to restrain enforcement of regulations promulgated by the Sec of Interior pursuant to section 9(c) of the National Industrial Recovery Act. NIRA s. 9(c) enabled the president to prohibit the transportation of petroleum and petroleum products in an amount exceeding that authorized to be produced in any state. Violation resulted in fine and/or imprisonment. P argued that the NIRA constituted an unconstitutional delegation of legislative power to the president. Issue: is s. 9(c) an unconstitutional delegation to the president? Holding: Yes. We find no place in the statute where Congress had established standards to govern the president’s action, or where the president was obligated to make specific findings prior to acting. No conditions precedent to the president’s actions were specified in the statute.  The states were left with the determination of whether production should be permitted. The absence of standards governing the president’s exercise of power could allow the legislature to delegate powers to regulate virtually any commercial activity to the president. Dissent: finds clear standards in the NIRA.   
(b) A.L.A. Schechter Poultry Corp. v. United States, USSC, 1935 (47): Schechter (D) was convicted of violating the “Live Poultry Code” promulgated under NIRA. Issue: was the live poultry code approved by the president pursuant to an unconstitutional delegation of legislative power? Holding: Yes. Concerned about industry insiders will create code. In assessing whether the delegation is unconstitutional, we must as whether there were any adequate definitions in NIRA of the subjects to which the exercise of authority is to be addressed. We find no limitation on the things that could be subject to codes of fair competition and no statutory standards identifying the conduct such codes were to proscribe. Moreover, no procedural safeguards were identified for promulgation of the codes. Hence, the presidential promulgation of these codes could be distinguished from similar authority held by the FTC for the agency offered parties before it procedural protection. No delegation without standards! 
(c) Amalgated Meat Cutters v. Connally, DC Cir., 1971 (51): Co refused to pay union wage increases agreed to after long negotiations, citing an executive order from Nixon. The EO was issued under the Economic Stabilization Act which gave the president the power ‘to issue such orders and regulations as he may deem appropriate to stabilize prices, rents, wages, and salaries.’ The EO established a 90 price-wage freeze at a rate not higher than those in a specified base period preceding the date that the negotiations ended. Issue: is the ESA an unconstitutional delegation of power, thereby invalidating the EO issued thereunder? Holding: No. The constitution does not prohibit every delegation of legislative authority. There is no analytical difference in the legislative function of prescribing rules prospectively, whether exercised by the legislature or the administrative agencies. An agency exercising delegated powers must observe the constitutional boundaries that bind Congress and the jurisdictional limitations established by the enabling legislation. The legislature may delegate legislative authority to agencies as long as it has specified the basic policy and set a rule of conduct. Congress must identify an “intelligible principle” pursuant to which the agency must conform. A delegation is improper only if the challenging party proves that there is an absence of standards governing the agency, so that it is impossible for a court to ascertain whether the will of the legislature has been satisfied. The standards of a statute need not be gleaned solely from the text of the act. They may gain meaning from the purposes of the statute, its factual background and the statutory context, including prior analogous statutes and legislative history. 
(i) Billman doesn’t like this—inconsistent with Schechter
(d) Benzene case

(e) American Trucking Associations, Inc. v. EPA, DC Cir., 1999 (73): The EPA issued rules revising the primary and secondary national ambient air quality standards for particulate matter and ozone. The statute (CAA) required the EPA to established the NAAQS at the level ‘requisite to protect the public health’ with an ‘adequate margin of safety.’ Issue: has the EPA articulated an ‘intelligible principle to guide the application of these criteria, or is one apparent from the statute? Holding: No. this is an unconstitutional delegation of legislative power. The only concentration that is risk free is zero. For the EPA to adopt any standard other than zero requires an explanation of the degree of imperfection permitted. They didn’t provide this. Should adopt intelligible principles to guide its exercise of discretion. The statute is still upheld in this case, even though the DC Cir found that the CAA as interpreted was an inappropriate delegation of legislative power. Rehnquist: intelligible principle is important so the courts can review what the agencies have done. 
(i) Scalia in the USSC version: it doesn’t make sense to save a statute just have them limit their scope. He sees an intelligible principle in “requisite.” 

(ii) Where to look for an intelligible principle? Scalia would probably look to the text. Levanthal looks to the 1942 statute. 
ii) Legislative Control: Budgets, Oversight Hearings, Appointments, Legislative

(1) Approaches giving supervisory authority to Congress:

(a) Require Congress to delegate more particularly

(b) Give one or both houses an opportunity to veto any major agency rule—this sort of thing is in effect. Congress can pass a statute overruling agency actions. 
(i) Immigration and Naturalization Services v. Chadha, USSC, 1983 (98): Chadha, an Indian born in Kenya, stayed in the US beyond the expiration of his visa. His order of deportation was suspended by the AG under the Immigration and Nationality Act. One provision of the Act allows either house to pass a resolution disapproving of such suspension of deportation, which the House did. Issue: is this legislative veto provision constitutional? Holding: No. We need bicameralism here and checks and balances here. Dissent: this is a way to check the agencies. 

(c) Congress controls agencies thru oversight hearings

(d) Maybe have Congress create a “risk regulation” committee. 
b) Executive Power and Administrative Agencies
i) Executive Control over Agency Officials

(1) Myers v. United States, USSC, 1926 (89): Myers (P) had been appointed postmaster in OR and was removed prior to term expiration by President, despite a statutory requirement that postmasters be removed only with the “advice and consent of the Senate.” The US (D) argued that this statutory requirement violated the president’s power to remove executive branch officials. Issue: is the power to remove subordinates in the executive branch inherently a part of the executive powers vested by the constitution in the president? Holding: Yes. B/c the president is vested with the power to enforce the laws of the land it is imperative for the adequate implementation of that constitutional directive that he be deemed as having disciplinary power to remove subordinates whenever “he loses confidence in [their] intelligence, ability, judgment, or loyalty.” The ability to control subordinates is manifest under the executive powers conferred upon the president by the constitution so that statutes subject to his direction by be faithfully executed. There may be duties exercised by subordinates of a discretionary or quasi-judicial nature over which the president may exercise no control. Nevertheless, the president is free to remove subordinates who make decisions of which he disapproves. 
(a) Key inquiry is function

(2) Humphrey’s Executor v. United States, USSC, 1935 (90): Humphrey was appointed to the FTC for a 7 year term by Hoover. The FTC Act provides that a commissioner may be removed from office by the president for “inefficiency, neglect of duty, or malfeasance in office.” Prior to the expiration of his term, Roosevelt asked for resignation. Then he fired H when H didn’t resign. Heirs (Ps) brought this action for back pay against the US (D). D relied on Myers. Issue: does this standard limit the president’s power of removal to the causes enumerated and if so is it constitutional? Holding: yes and yes. Myers applies only to executive offices. Doesn’t apply to an agency outside the executive branch that exercises quasi-judicial and quasi-legislative powers. FTC was established outside the executive branch, here restrictions on the president’s removal power are constitutionally proper. Problem with checks and balances since quasi-legislative.  
(3) Weiner v. United States, USSC, 1958 (93): Weiner (P) was appointed by Truman to the War Claims Council, a collegial body with power to adjudicate claims arising from WWII. The Commission had a three year life and there was no statutory provision governing a removal. Eisenhower removed P from office and P brought an action against the US (D) for back pay. Issue: may the president remove a member of the WCC without cause? Holding: No. The most salient criterion in assessing the president’s power of removal is the nature of function performed by the office in which the individual serves. Here the task was judicial. B/c the WCC performed a judicial function, congressional intent can be inferred that an individual serving in that capacity not be removed from office without cause. 

(4) Bowsher v. Synar, USSC, 1986 (107): The Comptroller General heads the General Accounting Office. The CG is appointed by the president from a list of persons recommended by the House Speaker and the Senate President Pro Tempore. The CG must be confirmed by the Senate and may be removed by joint resolution of Congress for the following reasons: (1) permanent disability; (2) inefficiency; (3) neglect of duty; (4) malfeasance; (5) felony or conduct involving moral turpitude. The responsibility of the CG under the Balanced Budget and Emergency Deficit Control Act requires preparation of budget-cutting reports binding on the president. Issue: under the constitution may congress delegate authority to the CG to review and analyze estimated budget deficits and subsequently determine program spending limits for the president if the estimated budget deficit exceeds a statutorily specified amount? Holding: No. Congress does not have constitutional power to ‘supervise’ officers who execute its laws. Congressional power is limited to advice and consent on appointment and impeachment power for removal of officers. The comptroller function under the Act is executive in nature. Congressional control over removal of the CG is an unconstitutional intrusion into the executive function. Different arguments at play: delegation, independence, separation of powers. CG is reviewing executive agencies and dictating to the president. Death knell is the removal clause. 
(5) Mistretta v. United States, USSC, 1989 (110): The US sentencing commission is composed of seven members and is statutorily located in the judicial branch by Congress. The commission is an independent body with the primary task of formulating sentencing guidelines to eliminate disparity in criminal sentencing. The executive is empowered to appoint all seven members with advice and consent of the Senate. However, at least 3 members must be chosen from a list of 6 federal judges recommended by the US Judicial Conference. The executive has authority to remove commission members for ‘good cause.’ Issues: (1) does the creation of the US Sentencing Commission violate the constitutional principle of separation of powers? (2) Does the mandatory requirement of at least three federal judges on the commission undermine the integrity of the judicial branch? Holding: No. The Act is constitutional. Congressional location of the commission within the judicial branch is not a violation of separation of powers. The constitution requires only a ‘flexible understanding’ of separation of powers; the three branches need not be completely separate. Congress may establish an independent rulemaking body within the judicial branch to the extent that the Commission does not have vested powers that are more appropriately performed by other branches. Judicial power may include nonadjudicatory activities delegated by Congress. Service by judges on the commission does not compromise the integrity of the judicial branch. The nature of the commission duties does not significantly interfere with the judges’ normal responsibilities. Executive power of appointment does not corrupt the integrity of the judiciary since Congress allows executive removal of Commission members ‘only for neglect of duty or malfeasance in office or for other good cause shown.’ 
(6) Morrison v. Olson, USSC, 1988 (115): independent counsel statute. The independent prosecutors typically investigate executive employees. Court appointed. Removal provision says that the president can remove them but only for good cause. Why is it a problem? Looks like an intrusion on the power of the president. Looking at the statute as a whole, not just the removal provision, the court concludes that this is ok. Not formalist like Chadha—more flexible. 
ii) Cost-Benefit Analysis and Comparative Risk Assessment

(1) Is the president really the CEO of the country? That’s what the executive order material is about. Can he fill in Congress’ blanks or does he have to stick to what they say? 
(a) Executive Order 12,291 (regulatory Analysis) 
(i) Reagan and Bush: order agencies to adhere to certain requirements; special rules for proposed policies that will have annual effect on econ over 1000 million or significant effects of econ. OMB director to review; judicial review. 

(b) Executive order 12, 498 (regulatory planning) 
(i) Reagan. Plan to make all agencies dev regulatory program for the year and submit to OMB. Actions must be consistent with goals of agencies and appropriately implemented. 
(c) Executive order 12,866 p. 125: reform and more efficient system objective. 

(i) Regulatory philosophy: Principles of reg: (1) Id problem; (2) Examine existing regulations and modify them; (3) Identify and address alternatives; (4) Risks and costs; (5) Design regulation in most cost effective manner; (6) Costs and benefits analysis; (7) Avoid regulations inconsistent or incompatible with other fed agencies; (8) Least burdensome regulations; (9) Regulation designed to be easy to understand and simple. 

(ii) OMB and Vice President reviewers; Centralized review of regulation:  responsibilities and roles of OIRA laid out; Resolution of conflicts: if not resolved by OMB / Agency for to President; Publication; Judicial review: 

(d) Clinton’s Regulatory Planning and Review Exec Order: Similar to Reagan: diffs merely codify practice under Reagan. Changes from Reagan: Def of regulation: Under Clinton: limited to rules which intend to have force and effect of law; Incentive for agency to utilize rules and not normal notice and comment rulemaking; OIRA: not have oversight role of agency plans; Require agencies to review existing regs and eliminate bad ones; OIRA provides reasons for decisions and make public its documents 

(e) Exec order 12,866L springboard for Clinton’s reinventing government: Say agencies should consider qualitative costs and benefits; Also consider distributional impacts and equity

(f) 1995 Unfunded Mandate Reform Act: Response to complaints that there regulatory programs impose financial burdens on agencies to gather the nec info called for. Fed agencies required to determine if sufficient funds and if not…notify appropriate cong committee within 30 days.  If congress not respond within 60 days mandate abolished

(g) Paperwork Reduction Act: OMB authority to deny requests. Act prohibits agency from adopting regs which impose paperwork requirements on public unless info not available to agency from another source in gov. S court holds act plain does not apply to gov regs that require private ppl to distribute info to other private persons….i.e. employers tell employees of hazardous conditions
(h) Critics of OIRA p. 140; Reagan and Bush criticized cause lead EPA and OSHA to revise and make less stringent regulation and place public health at jeopardy; Under Clinton, criticized that review too tepid and cautious 
(i) Costs / Benefits analysis: problems: incommensurability (Difficulty of putting values on lives…dollars – lives weighing disparate items); Willingness to pay vs willingness to accept: Diff btw willing to pay to obtain a certain benefit and how much willing to accept to give up a certain benefit 
c) Adjudicative Power and Administrative Agencies
i) Agency Exercise of Judicial Authority

(1) Crowell v. Benson, USSC, 1932 (144; 28): Crowell (D), the deputy commissioner of the US Employees’ Compensation Commission, made an award under the Longshoremen’s and Harbor Workers’ Compensation Act to Knudsen, finding that he was injured while employed by Benson (P) and that such injury occurred on navigable waters. P appealed, challenging the constitutionality of the statute. Issue: may the legislature vest quasi-judicial powers in an administrative agency? Held: Yes. Decree affirmed. Congress may freely establish legislative courts to adjudicate a host of legislative functions, including taxation, immigration, and commerce. The instant case involves the adjudication of a private right—the liability of one individual to another. This type of determination is usually made by the courts established by the Constitution. But there is a large history of practice and procedure, particularly in the fields of equity and admiralty, allowing the use of neutral third parties to assist the courts in making factual determinations. Congress is free to establish an agency to make factual determinations in controversies between parties. However, where the factual determinations involve fundamental or jurisdiction issues, courts are free to engage in de novo review. Hence, the courts independently decide whether the jurisdictional requirements of the statute have been satisfied. Another constitutional area in which independent judicial review is mandated is where government where government confiscation of one’s property is alleged. Dissent: there is no distinction between constitutional or other kinds of facts. Nothing in the Constitution mandated de novo review of jurisdictional issues. Congress is free under Article III to circumscribe the powers of the lower federal courts, and may vest authority for adjudication instead in the state courts or administrative agencies. Moreover, expert agencies are better equipped to handle such controversies more efficiently and expeditiously in the first instance than are the courts. 
(2) Northern Pipeline Construction Co. v. Marathon Pipeline Co., USSC, 1982 (152; 29): can Congress take away from the federal courts and put power in an article I court to reside over these classical article III cases, or is this an intrusion into the judiciary? This is the Bankruptcy court case. Brennan: public rights versus private rights. 2 types of private rights: congressionally created rights (Congress can delegate to an article I court) and other private rights (Congress cannot delegate). Dissent: bankruptcy court process is politically neutral, won’t lead to dangerous accumulation of power. This is a more flexible view than the plurality opinion written by Brennan. 
(3) Commodity Futures Trading Commission v. Schor, USSC, 1986 (154; 29): agency context. Repudiates Northern Pipeline and reaffirms Crowell. Where public rights are involved and Congress has selected a quasi-judicial method of resolving issues, there is less danger of encroaching upon judicial power than where private rights normally within the purview of the judiciary are committed to administrative adjudication. Can vest power to adjudicate certain state law contract claims to the CFTC. Idea here—cases have gone through an evolution and now the Court takes a flexible approach. This is a private claim—it involves a jurisdictional question, not likely to produce a power struggle.

(4) Ng Fung Ho: constitutional fact case. For critical life and liberty situations you may not be able to remove the trier of fact function from federal courts. Under a separation of power argument it is inherent in judiciary power to have the right to try facts like these. 

4) Agency Decision Making

a) Due Process and Administrative Agencies—does ambiguous delegation require very strict procedure? 
i) Rule Making and Adjudication: The Constitutional Distinction

(1) Londoner v. Denver, USSC, 1908 (642; 88): Londoner (P), a property owner, objected to a tax assessment by the city (D) based on street improvements. Under CO statutes, the Board of Public Works might order street paving and an apportionment of costs to property owners. Before assessment, D was required to afford parties notice and an opportunity to file written objections. P contended that these procedures were constitutionally deficient. Issue: does the 14th amendment require an oral hearing prior to the assessment of a tax for street improvements? Holding: Yes. No hearing is required for street paving, but assessment of monies based on improved does require that D offer the parties notice and an opportunity to be heard before tax is irrevocably fixed. Few constitutional restrictions imposed on legislature to tax. But when it delegates the function of determining the amount to the tax to an agency, due process obligations must be observed. P entitled to OA and proof. 
(2) Bi-Metallic Investment Co. v. State Board of Equalization, USSC, 1915 (644; 88): A Denver real estate owner (P) sought to enjoin the State Board of Equalization (D) from increasing the valuation of all taxable property in the city by 40%. P argued that since he was given no opportunity to be heard, his constitutional rights to due process were violated. Issue: Do all property owners in a municipality have a right to be heard before their property can be revalued? Holding: No. When a large number of individuals are affected by agency action, it is impractical that they would each be given a hearing. The machinery of government would grind to a halt if all aggrieved parties were given a hearing. The action taken here was analogous to that regularly performed by the legislature. Even though the legislature can significantly affect the property of individuals sometimes to the point of ruin, there is no constitutional requirement that a hearing be held before such action is taken. [Difference from Londoner—practical since floods.]
(3) Goldberg v. Kelly, USSC, 1970 (798; 118): welfare recipients challenge the procedures NY employs to terminate their welfare without a pre-termination hearing. Issue: do constitutional requirements of due process require a pre-termination formal hearing before the government may end a recipient’s benefits? Holding: Yes. A welfare recipient is ordinarily without financial resources beyond those provided by government. It would be unconscionable to terminate benefits without a hearing in the face of brutal need. The extent to which one is entitled to due process is influenced by the extent to which the individual would be condemned to suffer grievous loss. The government’s interest in preserving finite fiscal and administrative resources must be weighed against the individual’s overpowering need. Moreover, the government’s interest includes avoiding the social malaise that may flow from a widespread sense of unjustified frustration and insecurity, as well as ensuring that a legitimate recipient is not erroneously terminated. The state can protect its economic interest by developing procedures for expeditious formal pre-termination hearings. Dissent: many names are on welfare rolls b/c of mistake or fraud. The court requires a full evidentiary hearing b4 they are removed. This will not benefit the truly needy. Since it will be a burden on the government to remove ppl from the rolls, this will lead to lengthier investigations to determine eligibility. Many will remain destitute during these proceedings. 
(4) Board of Regents of State College v. Roth, USSC, 1972 (806 (119): P was hired as assistant professor by WI State U for a one-year term and not rehired at the end of the term. Although P was not conferred tenure, he claimed that the failure of D to give him a hearing violated his 14th amendment rights and that the real motive for removal involved his 1st amendment rights. Issue: have P’s DP rights been violated by D’s failure to afford a hearing removal? Holding: No. the 14th amendment speaks in liberty and property terms. When such protected interests are infringed, the right to some kind of hearing becomes paramount. To determine when DP reqs apply, we look to the nature of the interest affected. The rights/privilege dichotomy has been abandoned. Liberty interests embrace pursuits of happiness: the right to contract, engage in occupation, marry, establish a home and raise children, and worship God. P’s reputation has not been inured, his right to employment elsewhere not infringed, and there is no proof that his right to free speech has been harmed. In order to have a constitutionally protected property interest, the individual must have more than a unilateral expectation to it. He must have a legitimate claim of entitlement. Property interests are not created by the Constitution, but stem from an independent source, such as state law. Here, P had no legitimate claim to re-employment after his one-year term. Dissent: Every citizen who applies for a government job is entitled to it unless the government can establish some reason for denying the employment. Such employment is property, the ‘liberty to work’ is liberty, and both are constitutionally protected. 
(5) Perry v. Sindermann, USSC, 1972 (810; 120): Sindermann (P) was involved in a public disagreement with the Board of Regents (D) and D voted not to review his contract, issuing a press release setting forth allegations of insubordination. P brought a suit alleging that his removal was in retaliation for exercise of his 1st amendment rights. Issue: Did P’s removal without a hearing violate his 14th amendment DP rights? Holding: No. The government may not deny a benefit to a person on a basis that infringes his constitutionally protected interests, particularly free speech. De facto tenure may constitute a constitutionally protected property interest, and does here. An implicit contract of tenure may constitute a legitimate claim of entitlement. [Difference from Roth—the presumption of rehiring.]
(6) Mathews v. Eldridge, USSC, 1976 (833; 125): Eldridge (P) was awarded disability benefits. The SSA (D) four years later informed P that D had tentatively concluded that his disability had cased, and offered P the opportunity to submit additional info. P was then informed that his benefits were terminated but could seek post-termination hearing. Issue: Must the government offer an individual a formal adjudicatory hearing prior to termination of SS benefits? Holding: No. To determine what process is due, courts must assess the facts present and tailor the procedures to satisfy the needs thereby created. Three factors are weighed and balanced: private interest; procedures utilized; and the government interest. Since the recipient would be warded full retroactive compensation if he ultimately prevailed the individual’s interest is the uninterrupted receipt of income pending agency disposition of his claim. Here the deprivation will likely last more than a year, but unlike welfare, disability benefits are not based on need. Other public assistance may be available to the recipient if he loses disability. Medical assessment is more easily documented than info for welfare eligibility. There will not be the same difficulties for poor and uneducated with disabilities. The financial and administrative costs of requiring a formal pre-termination hearing could be substantial. At some point, the costs of additional procedures could outweigh the benefits. 
(7) Think about the connection to fairness in the administrative process. DP cases provide a lead in to looking at the vast complexity of process that runs the administrative state. 
b) The Administrative Procedure Act: a Brief Introduction

i) Rulemaking and Adjudication: APA creates a fundamental distinction. Adjudication is much more expensive, so agencies will try to blend adjudication and rulemaking. 
(1) Formal On-the-Record Adjudication: would require compliance with s. 554, 556, 557. If language is unclear, courts usually construe need for this if agency is imposing a sanction or liability on a party. Agencies try to avoid this burden. Administrative approximation of a civil trial. Judicial review standard: substantial evidence based on the record as a whole. 
(2) Formal On-the-Record Rulemaking: if statute requires, agency must use procedures in 556 and 557 for rulemaking. USSC required that statutes provide for a hearing on the record to require this. There is an adversary-type trial proceeding. 
(3) Informal Notice and Comment Rulemaking: if statute doesn’t require a hearing, go to this, as provided in s. 553. Must have: (1) general notice in Federal Register, (2) opportunity for written submissions or oral argument by interested parties, (3) when rule promulgated, issuance of ‘a concise general statement of their basis and purpose,’ (4) provision for substantive rules that it be at least 30 days before effective. Purpose: to try to make this like legislative hearings. Agencies have turned from adjudication to this approach. 

(4) Informal Adjudication: APA has no procedures. 
(5) National Petroleum Refiners Association v. FTC, DC Cir., 1973 (661; 95): the FTC (D) promulgated a rule declaring that FTC service stations must post octane ratings on gas pumps. Failure to comply was declared to be an unfair method of competition and an unfair or deceptive act within the meaning of the FTCA. The NPRA (P) objected on the grounds that D’s rulemaking authority is limited to specifying the details of its non-adjudicatory investigative and informative functions, and could not be used for substantive rulemaking procedures. Issue: Does the FTCA authorize the FTC to promulgate substantive rules? Holding: Yes. The use of rulemaking affords the agency an invaluable resource saving flexibility in carrying out its task of regulating parties subject to its statutory mandate. The use of rulemaking may be fairer to those regulated than the alterative of case-by-case adjudication. Rulemaking opens up the decisional process to a broad range of criticism, advice, and data that is ordinarily less likely to be forthcoming in adjudications. Notice and wise public participation avoid the inequity of singling out a single D among a group of competitors for initial imposition of a new and inevitably costly legal obligation. Since rates are more specific than adjudicatory quasi-judicial policy, industry compliance is more likely simply b/c each company is on clearer notice whether specific rules apply to it. 
5) Judicial Review of Administrative Agency Action (and More on Statutory Interpretation)
a) Judicial Review of Questions of Fact

i) Universal Camera Corp. v. NLRB, USSC, 1951(233; 36): the NLRB (D) ordered Universal Camera (P) to reinstate an employee who was found to have been fired b/c he had given testimony under the Wagner Act. The Wagner Act provided that ‘the findings of the Board as to the facts, if supported by evidence, shall be conclusive.’ Reversing the hearing examiner’s findings, D concluded that the employee’s discharge was precipitated by his adverse testimony at an NLRB haring to determine who should be the representative of P’s maintenance employees. P argued that the employee was discharged for insubordination unrelated to the unionization effort and the hearing examiner agreed. P argued that new legislative amendments warranted a more stringent judicial review and that D’s conclusion was not supported by ‘substantial evidence.’ Issue: must the reviewing court assess whether the agency’s decision is supported by substantial evidence upon the record considered as a whole? Holding: Yes. The Wagner Act’s reference to evidence means ‘substantial evidence.’ It’s more than a mere scintilla. It means such relevant evidence as a reasonable mind might accept as adequate to support a conclusion. It must be sufficient to justify refusal of a directed verdict. Congress as embraced the “upon the record as a whole” language. The lower courts must assume more responsibility for the reasonableness and fairness of agency decision-making than they have done. Must use “substantial evidence on the record as a whole” standard. Hearing examiner’s findings are neither conclusive nor should they be ignored. It was important to define what was to be included in the record for review—the hearing examiner’s findings or not? 
ii) NLRB v. Universal Camera Corp., 2d Cir., 1951 (239; 37): Issue: Considering the examiner’s findings, was this court’s previous order that the employee be reinstated wrong? Holding: yes. The NLRB should have dismissed the complaint. The USSC’s decision requires that the NLRB cannot overrule the hearing examiner’s findings ‘without a very substantial preponderance of the evidence as recorded.’ 

(1) But really, the USSC doesn’t say it’s an either-or proposition. In concurrence, Frank thinks about what the examiner is better at doing—what should be given more weight. 

iii) Hearst
iv) What is the model for review of questions of fact? Master/Trial Judge; Judge/Jury?

b) Judicial Review of Agency Exercise of Discretion

i) Under the APA, courts are instructed to set aside agency action that is ‘arbitrary, capricious, or an abuse of discretion.’

(1) Hard Look Doctrine of Review

(a) Scenic Hudson Preservation Conference v. FPC (I), 2d Cir., 1965 (417; 59): the Federal Power Commission (D) granted a license to Consolidated Edison Co. to construct a pumped storage hydroelectric facility.  D concluded that if other alternative existed for meeting its power needs ‘better adapted to the development of the Hudson River for all beneficial uses, including scenic beauty, this application should be denied.’ The Federal Power Act provides that a project for which a license is sought must be ‘best adapted to a comprehensive plan for improving or developing a waterway.’ Issue: has D in licensing the project adequately considered alternative means of providing electricity with less adverse environmental consequences? Holding: No. The statute requires that all feasible alternatives be explored. The record shows inadequate consideration of some. D must reexamine all alternatives to the Storm King project. It must also recognize as a basic concern the preservation of natural beauty and of national historic shrines, keeping in mind that, in our affluent society, the cost of a project is only one of several factors to be considered. 
(i) To what degree can the Art. III court substitute substantive decisions for that of the agency? Was the agency adjudicating or rulemaking? 
(2) Arbitrary and Capricious Standard of Review
(a) Citizens to Preserve Overton Park, Inc. v. Volpe, USSC, 1971 (427; 60): The Sec of Transportation (D) authorized construction of an interstate hwy thru Overton Park. D made no formal findings explaining his decision and its consistency with federal statutes, but provided litigation affidavits asserting that the decision was his and was supportable by law. Federal legislation prohibited federal hwy construction thru public parks where a ‘feasible and prudent’ alternative route exists. Issue: Does D’s failure to explain the rationale for his decision or its consistency with federal statutes constitute error? Holding: Yes. The case must be remanded so that the full record before D at time he made decision can be evaluated. Agency officials who participated in the decision may be asked to testify, but a case prohibits inquiry into the mental processes of decision makers unless a strong showing of bad faith or improper behavior exists. The litigation affidavits were merely ‘post hoc’ rationalizations and therefore constituted an inadequate basis for review. 
(i) If Sec’s decision was reasonable on the facts, don’t substitute court’s view. 

c) Judicial Review of Questions of Law: Statutory Interpretation Revisited

i) Pre-Chevron

(1) NLRB v. Hearst Publications, USSC, 1944 (274; 46): respondents claimed newsboys weren’t employees and refused to bargain with union. NLRB held hearings and concluded fulltime newsboys are employees within meaning of Act. Looking at legislative purpose Congress had in mind. Congress’ goal: prevent strikes. Is this a pure question of law or should it be reviewed for reasonableness? Court holds that NLRB’s ruling was reasonable. This is a mixed question of law and fact. Why let agencies look at any questions of law? They have expertise. Court holds that factual findings of agency, if supported by substantial evidence, are conclusive. 
(a) Reasonable basis of review: deferential to agency. Uphold agency’s decision if it has a reasonable basis, even if court would have decided otherwise. 
(b) Still good law—this was adjudication

(2) Skidmore v. Swift & Co., USSC, 1944 (277; 47): seven employees (P) brought an action under FLSA to recover overtime wages earned during the evenings they remained in D’s fire hall to answer alarms. The trial court concluded as a matter of law that the time spent by Ps in fire hall does not constitute hours worked under the FLSA. Issue: as a matter of law are hours spent in a fire hall exempt from the reqs of the FLSA? Holding: No. no principle of law requires that time so spent is not working time under the FLSA. The question of whether such time falls within the FLSA is one of fact. Congress vested decisional responsibility over such questions in the courts rather than an agency, but it did create the office of administrator to bring an injunction to restrain violations of the FLSA. In pursuing his responsibilities, he has developed expertise in this area. He believes that the answer requires a flexible solution. Case-by-case basis. The administrator’s interpretations, while not controlling on the courts, reflect a body of expertise to which the judiciary and litigants may resort for guidance. The weight given such interpretations depends on the thoroughness evident in its consideration, the validity of its reasoning, its consistency with earlier and later pronouncements, an all those factors which give it power to persuade, if lacking power to control. 
(a) Deferential standard used—Court says look at what the agency said, judge context, look in terms of other opinions. Less deferential b/c of the informality. 
ii) Chevron: Synthesis or Revolution?

(1) Chevron, Inc. v. Natural Resources Defense Council, USSC, 1984 (284; 48): CAA requires states to develop air pollution permit systems in non-attainment areas of the nation. EPA under Carter adopted regulations that defined each pollution-emitting unit as a source, thus any modification of the unit would require compliance with non-attainment permit reqs. Reagan’s EPA changed the regulations to allow states to define an entire plant as a source. This bubble concept allowed owners of plants to modify units within the plan tas long as the total pollution emissions from the plant did not increase. The Court of Appeals held that the CAA amendments did not allow the EPA to permit the bubble concept b/c it would subvert congressional goals. Issue: in reviewing an agency’s construction of a statute, may the court invalidate a reasonable interpretation of the statute by the agency administrator if the question in issue has not been addressed by Congress of if the statute is silent on the issue? Holding: no. EPA use of bubble concept is reasonable. If the intent of Congress is clear in the statute, the court and the agency are bound to give effect to the express congressional intent. If Congress explicitly or implicitly left a gap in the provisions of the statute for the agency to fill, the agency may clarify the provisions by regulation. The gap is deemed to be an express delegation of authority to the agency, and a court may not on review substitute its own construction of the statutory provision. The regulation is given controlling weight unless it is arbitrary, capricious, or manifestly contrary to the statute. Statutory ambiguity and unilluminating legislative history provide the agency with broad discretion in implementing regulations, and agencies are not bound to follow prior agency interpretations. Challenges to agency construction of statutory provisions based on the wisdom of the agency’s policy must fail if the agency has made a reasonable and legitimate policy choice. 
(a) Step I: does the statute speak to the question? If so, dispositive. 

(b) Step II: is the construction of the agency reasonable? 

(2) Immigration and Naturalization Service v. Cardoza Fonesca, USSC, 1987 (298; 49): The AG cannot deport aliens if finds that the alien’s life or freedom is threatened for reasons of race, religion, nationality, or political belief. The INS required aliens to show a “clear probability of persecution” to prevent deportation. 208(a) permits the Ag to grant asylum to those with a “well-founded fear” of persecution. The INS interpreted this section as requiring aliens to show a clear probability of persecution (more likely than not). Legislative history suggested that Congress intended the second section to have a broader scope than the first. Issue: Must the court defer to the INS despite indications of contrary congressional intent? Holding: No. the immigration judge and the board of immigration appeals erred in holding that the two standards were identical. No deference, since Congress spoke to the issue.
(3) MCI: Chevron analysis: Scalia says that Congress spoke clearly enough on the issue for the court to say that the FCC action is in violation of the statute on its face. Doesn’t get to step 2. 

(4) Sweet Home: it’s not clear if the majority thinks this is step 1 or 2. Scalia (dissent) thinks that Congress has spoken. 

(5) Brown and Williamson: question is whether you bring policy into the step 1 analysis. The further you go from the text of the statute, the fewer courts will get to step 2. This case, lots of congressional material about tobacco. How direct does Congress’ statement have to be? Case-by-case determination. O’Connor takes a holistic view of the enabling statute. Looks at legislative history. 
(6) Christensen v. Harris County, USSC, 2000 (304; 50): concerned that overtime pay claims would bankrupt it, Harris County sought an opinion from the Department of Labor’s Wage and Hour Division (DOL) as to whether it could schedule non-exempt employees to use or take compensatory time. The DOL took the position that it could do so if the ‘prior agreement specifically provides such a provision.’ Harris County imposed such a requirement, and several of its employees brought suit on grounds that there was no ‘prior agreement’ under the DOL’s interpretation. The court of appeals found that nothing in the statute or regulations prohibited an employer from compelling the use of compensatory time. Issue: is the DOL’s interpretation consistent with the statute? Holding: No. Chevron provides that a court must give deference to an agency’s regulation interpreting an ambiguous statute. The opinion letter at issue is neither a formal rule nor a formal adjudication subject to notice and comment procedures, and does not have the force of law. Moreover, the statute at issue is not ambiguous. The DOL’s opinion letter is therefore not entitled to Chevron deference. Court ends up close to step 1, but doesn’t really seem to use Chevron—more Skidmore. 
(7) United States v. Mead Corporation, USSC, 2001 (307; 51): Mead imports ‘day planners’ (3 ring binders with pages for schedules and phone numbers). Between 1989 and 1993 Customs treated them as under a tariff exempt from import duties. It then issued a ruling letter reversing the exemption status. Issue: is Customs entitled to Chevron deference? Holding: No. an administrative interpretation of a statute is entitled to deference when it appears Congress has delegated to the agency to promulgate rules having the force and effect of law, and the agency’s interpretation thereof was promulgated with the exercise of that authority. Legislative delegation could be explicit or implicit—if either upheld if interpretation is reasonable. Even though tariff classification isn’t formal rulemaking, we could still apply Chevron. But the procedure is really removed from a situation where we’d think there should be deference, the agency makes so many of these rulings (generally without precedential deference) that Congress probably didn’t mean for them to have force of law. The agency is entitled to Skidmore deference due to expertise. If Congress delegated, likely to see notice and comment rulemaking or policy delegation to agency. Some sort of delegation of rulemaking authority is necessary to displace the court. Dissent: you got rid of Chevron!
(8) Ohio v. Department of Interior, DC Cir., 1989 (397; 58): The DOI promulgated regulations under CERCLA requiring that damages for despoilment of natural resources be the ‘lesser of’ restoration or replacement costs, or diminution of use values. These regulations were challenged by various environmental groups, states, and industry groups. Issue: Are the DOI’s ‘lesser of’ regulations consistent with CERCLA? Holding: No. The rule makes damages turn on whatever is less expensive. Congress viewed restoration as the presumptively correct remedy, and restoration costs as the appropriate measure of damages. The DOI’s ‘lesser of’ rule is directly contrary to the express intent of Congress. Neither the statute nor its legislative history evinces any Congressional intent to limit use values to market prices. The DOI’s emphasis on market value is an unreasonable interpretation under the second prong of Chevron. Though market value can be a factor in determining the use value of a resource, it is unreasonable to conclude it is the exclusive, or even predominant factor. 
(a) Billman: unclear that it’s step 2. This is similar to Cardoza Fonesca. 

(b) Since Chevron, court should look at if agency is reasonable, not if agency is correct. 

d) An Attempt at Synthesis

i) Overlapping standards of review
(1) Questions of fact: substantial evidence on the record as a whole

(2) Questions of law: Hearst
(3) Abuse of Discretion: Overton Park
(4) Chevron and State Farm: qualitative difference between safety standards and what the EPA did in Chevron. The EPA was supplying meaning to the statute. The statute for the Hwy Administration was very general. 
ii) Allentown Mack Sales v. National Labor Relations Board, USSC, 1998 (243; 38): Mack Trucks had a factor in Allentown and its employees were represented by a union. Mack sold the factory to its managers, who formed Allentown Mack Sales, which hired 32 of the original 45 employees. Some employees stated that the union no longer had support of employees. The union asked to be recognized as the collective bargaining representative of the employees, and AMS refused, though did hold an independent secret ballot of the employees, which the union lost. Union brought charges before the NLRB. The NLRB found AMS guilty of an unfair labor practice since it had failed to demonstrate that it held a reasonable doubt, based on objective considerations that the union continued to have support of a majority of the bargaining unit employees. Issue: was the NLRB’s ‘reasonable doubt of majority status’ standard consistent with the Act? Were the NLRB’s findings of fact supported by substantial evidence on the record as a whole? Could a reasonable jury conclude that AMS lacked a genuine, reasonable uncertainty as to whether the union enjoyed the continuing support of a majority of the employees? Held: Yes, No, No. The NLRB’s policy, though in some respects puzzling, is not arbitrary and capricious. The NLRB raised every presumption again the employer. Reviewing the evidence, we find there was substantial evidence supporting the fact that the employer had a reasonable doubt as to the union’s support, and that there was no substantial evidence to support the contrary. An agency should not be able to impede judicial review by disguising its policymaking as fact-finding. Dissent and Concurrence: I concur with the portions of the majority opinion finding that the NLRB’s opinion was unsupported by substantial evidence and dissent that the NLRB’s ‘reasonable doubt’ standard was consistent with the Act. Dissent and Concurrence: The majority failed to find that the evidence was so obviously inadequate to support he NLRB’s conclusion that the court of appeals must have seriously misunderstood its legal duty. Only in such circumstances would it have been appropriate to overturn a lower court’s ‘substantial evidence’ findings. 

(a) Majority discounts agency’s expertise in mistrusting certain evidence in substantial evidence part of the case. Breyer thinks should have allowed agency more leeway. 

iii) Motor Vehicle Manufacturer’s Association v. State Farm Mutual Automobile Insurance Co., USSC, 1983 (439; 61): Over the course of 60 ratemaking notices beginning in the mid 60s, the DOT issued various rules requiring installation of seat belts. Passive restraints were, under the rules, to be installed in large cars in 1982, and in all cars by 1985. However, in 1981 Regains Secretary of Transportation announced that the rulemaking would be reopened b/c of deleterious economic circumstances in which the domestic car industry found itself. DOT’s national Highway Traffic Safety Administration (NHTSA) rescinded the earlier rules on grounds that it could no longer find that significant safety benefits would be realized. In 1977 it had anticipated that air bags would be installed in 60% of new vehicles and automatic seatbelts in 40%. By 1981 it appeared that seat belts would in installed in 99% and could be detached easily. B/c of the $1 billion cost that would be imposed on the industry by the rule, the NHTSA found that anticipated safety benefits would not warrant the expenditure. Issue: is the rule rescission arbitrary and capricious? Holding: rule rescission or modification is significantly different from a failure to act. When an agency changes direction it must provide a reasoned analysis for the change. While an agency need not promulgate rules to last forever and must be given sufficient latitude to adjust its policies to comport with contemporary needs, deregulation is not always in the public interest. The scope of review under the arbitrary and capricious standard is narrow; courts may not substitute their judgment for that of the agency. However, the agency must review the relevant evidence and provide a satisfactory explanation of its result, including a rational connection between facts and conclusion. An agency rule could be deemed arbitrary and capricious if the agency has relied on facts that Congress has not intended it to consider, entirely failed to consider an important aspect of the problem, offered an explanation for its decision that runs counter to the evidence, or is so implausible that it could not be ascribed to a difference in view or the product of agency expertise. The NHTSA failed to consider what benefits might be realized by the ‘air bag only’ rule. Although a rulemaking will not be deemed inadequate merely b/c it failed to consider every alternative, the air bag is a technological alternative within the scope of the existing rule. Also the NHTSA was too quick to dismiss the benefits of automatic seat belts. An agency that changes its course must supply a reasoned analysis. Dissent: can change. 
6) ERISA

a) Section 514: preemption if relates to employee benefit plans; Savings clause: preemption excludes state laws regulating insurance; Deemer clause: limits which plans can be construed as insurance to escape preemption. Employee benefit plans cannot be deemed to be insurance plans since they offer similar benefits. 
b) Shaw v. Delta Air Lines, Inc., USSC, 1983: preemption issue. NY laws preempted by ERISA: NY Human Rights Law forbidding discrimination due to pregnancy and Disability Benefit Law for pregnancy. Court finds that the Human Rights law relates to the plan, is preempted. Uses plain language. Court finds that preemption is broad. Title VII—ERISA cannot supersede federal law, but pregnancy is not in Title VII at this point. The issue: Title VII relies on state law enforcement. But state law does not expand scope of Title VII rights, so this doesn’t save the pregnancy laws from preemption. This is broad—even though ERISA doesn’t regulate what’s in the plans, state law adding more to Title VII is preempted. Court looks to importance of the national uniformity Congress created in enacting ERISA. 
c) Metropolitan Life Insurance Co. v. Massachusetts, USSC, 1985: MA passed statute setting out reason for intended legislation: they require all insurance plans to have mental health benefits. To protect health, welfare, and safety of MA citizens. Rule applies all insurance plans, including ERISA. Court saves this thru the savings clause, but Billman thinks that it wasn’t even meant to be preempted since it’s a mandated benefit—not what ERISA is about. Court decides scope of savings clause looking at common sense and the McCarran-Ferguson Act factors: (1) risk spreading; (2) policy relationship; (3) limited to entities in insurance industry. 
d) Pilot Life Insurance Co. v. Dedeaux, USSC, 1987: Does ERISA affect on state common law claims? Long term disability plan, employer and employees contribute to the plan. Plan purchases insurance from Pilot, Pilot determines benefit eligibility. P was considered disabled for a while then terminated. Sued for contract and tort claims in diversity court. Claims bad faith on part of insurance—is this covered by savings clause? They use state claims to get punitive damages, which ERISA does not allow. Court looks to McCarran-Ferguson and decides that this is not specifically a law focused on insurance but on all contract law. 
e) Firestone Tire & Rubber Co. v. Bruch, USSC, 1988: corporate acquisition of assets. Severance benefits case. How to decide whether individuals are entitled to benefits and who is entitled to ask for info about the plan? Were they released b/c of a reduction in force? They’re just working for a different company, still sitting at same desks. Fiduciaries (high level Firestone ppl) said that they were not fired—Court of Appeals found them to have conflict of interest. What is standard of review for fiduciaries? O’Connor presumes de novo review. Have to figure out if they might be eligible for benefits to see if they get disclosure under ERISA. 
f) Varity Corp. v. Howe, USSC, 1995: employer manipulates employee benefits. Varity set up new subsidiary to house all the failing divisions. Transferred employees, promising benefits would continue. Issue of fiduciary duty. Fiduciary exercises discretion over management of plan. Question of statutory authority: what does it mean to exercise discretionary authority over a plan? Were they acting as fiduciaries when they gave the fraudulent presentation? If not, no help under ERISA. Court finds that they were. Court says giving deference to factual findings of district court. Another issue: can individuals sue fiduciaries, or does it have to be on part of the plan? Court says individuals can. Dissent says no b/c of previous decision on other section. 
g) Ingersoll-Rand Co. v. McClendon, USSC, 1990: employers wait till benefits are about to vest and then fire. Employees sued under state law for punitive damages. Court finds preemption easily. It clearly relates to employee benefit plans. Use a “but for” standard—might be too broad. 
h) De Buono v. NYSA-ILA, USSC, 1997: different type of state regulatory regime. Health facilities imposed a tax on medical treatment in NY. Spread burden for Medicaid program. Court handles the case by saying that certain types of state laws affect employee benefit plans but must be allowed to operate. Court says that this regulation implicates the state police power. Not just looking at statutory language—presumption in favor of non-preemption. 
i) UNUM Life Insurance Co. v. Ward, USSC, 1999: UNUM provides plan insurance coverage. Employer had info about disability before UNUM did. Insurance contract had time limit for notifying insurance of disability. Technical notification is after. CA notice prejudice rule says they have to provide benefits unless the delay caused prejudice to insurance co (case law). Does this fit in savings clause? Court uses common sense and McCarran-Ferguson (doesn’t require all 3 prongs to be satisfied). Court allows state law to operate. Also has agency claim, even if there was prejudice. 
j) Rush Prudential HMO, Inc. v. Moran, USSC, 2002: IL law with third party evaluation of HMO’s decisions. Moran hurt shoulder, HMO didn’t want to provide treatment. Absent state statute, standard of review is arbitrary and capricious. Thomas points out that NOT using the state law will get employees benefits that they need. Court introduces concept that state could have a law regulating insurance that would still be preempted due to the pervasive nature of the law and its conflicts with congressional intent. Court finds that savings applies, dissent thinks that preemption applies. 
k) Aetna v. Davila, USSC, 2004: P denied Vioxx under plan—took other medication that made him sick. State COA couched in tort language of fiduciary duty. Court uses traditional tools of statutory interpretation. Is this non-monetary remedies or does it include damages for hospital stay? State is walking on 502 territory. State law relates to employee benefit plans—does not regulate insurance. Court holds that state law is preempted. 
l) Black and Decker Disability Plan v. Nord, 2003: not directly a preemption case. Raises related ERISA regulatory state type of issues. P has back problem, applies for disability under ERISA. Battle of experts, company decides P can work w/o medication. How should we treat experts? Person seeking to overturn treating presumption has to have substantial evidence on the record. Court of Appeals applies this presumption, since ERISA context is similar. Court has problem: is this the same as Social Security? No policy to justify Social Security rule for ERISA. Think about Chevron deference in this case—Congress is silent. Is this reasonable as a policy decision? Court is frustrated by lack of specificity in 502. 
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