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Introduction
I. The Basic Legal Framework of an Agency

a. Where do agencies originate?

Organic Statutes passed by Congress

i. Constitution gives Congress powers

ii. Congress passes statute establishing agency

iii. Agency passes regulations

iv. Challenges are based on the idea of an agency going beyond power given by statute

b.  Example: new dietary guidelines have been passed by government

i. Creates incentives for companies to be involved in order to market products

1. Information

2. Money

ii. Various groups participate: Food associations, Health Care associations, AARP\

c. Why are they created?
i. Reasons for dietary guidelines

1. Distribution of information.

2. Regulate the government institutions that serve food

3. Government has a financial stake in people’s health and well-being

4. Government can be an Independent information gatherer

ii. Why use an agency?

1. Independence – undue influence may bias the process.

2. Efficiency – Congress doesn’t have time to do everything

3. Competency concern – representatives not elected because of expertise

4. Blame Avoidance – can take credit when good, and blame agency when bad

II. The Rise of the Administrative State
a. Early History  
i. Common law ordering
ii. Minimal federal governance
iii. Private Law Cases made most of the law. 

b. The Progressive Era
i. Industrialization and the rise of large corporations - Public fear of corporate power

ii. First modern administrative agency: 
1. ICC in 1887 – deals with Railroads and what they can do

2. FTC in 1914 – Sherman Anti-Trust Act established Agency to make sure that large corporations and corporate trusts are regulated

a. Louis Brandeis testified before Congress; idea that big corporations must have done something corrupt

b.  Corporations themselves want bright line rules: no longer satisfied with vague “Rule of Reason Test” aHHH
iii. Eastman:  independent commissions are “clearly nonpartisan in their makeup” ( agencies are independent experts, government should leave them alone.

c. New Deal – Government intervention is still good.

i. Rejects “neutrality” of the common law, absolutism of property and contract rights.  

1. If there was government involvement in courts, why not make it more explicit

2. Positivism Laws of economics are not made by nature; they are made by government.

ii. Explosion of federal agencies  (E.g., SEC, FCC, NLRB, FPC)

1. Depression  - people have nothing
2. FDR’s Second Bill or Rights – education, work, home, care in old age.
3. Still the idea that the experts will make good decisions.
iii. James Landis:  “One of the ablest administrators that it was my good fortune to know, I believe, never read, at least more than casually, the statutes that he translated into reality”

1. People wanted the statutes to be written broadly, defer to the experts
iv. Tension with traditional separation of powers

1. No businesses had separation of powers.  
2. Agencies are good, courts and other actors are bad
v. Era saw rise of NLRB, SEC, TVA, etc.  Lotps of legislation included mimimum wage, etc. 
d. 1950s to 1970s

i. 1950s public choice theory - Groups arise with disproportionate interests; use money and power to influence government.
ii.  Agency capture theories:  Chicago school and Naderites

1. Agencies are doing things based on political and economic interests, etc. and not necessarily based on scientific knowledge

2. Agency members:
a. Revolving door between agency work and private sector
b. Industry groups are most interested in what the agency does
c. Regulators are appointed by political figures who are elected by interest groups.
3. On the Right – Chicago School – take away the regulatory power of agencies (conservative view of big government)
4. On the Left – Nader – arguing for judicial review and increased checks on the agency
iii. Rights revolution of the 1960s and 1970s

1. Warren Court not interfering with economic regulation, but rather looking for civil rights( liberals like court interference

2. Explosion of Regulation
a. 5,000 pages of federal register in 1960, tens of thousands by 1979
b. Way more agencies dealing every facet of your life
3. Nixon: “Clean air, clean water, open spaces” as birthright for every American 
e. 1980-today

i. Era of smaller govt?

1. Predominant Rule
2. Regulate only when there is a need due to market failure
3. Reliance on Private Rights and lawsuits
4. Much stricter legislative oversight.
ii. Cost-Benefit analysis ( harder for agencies to regulate
III. How and When To Regulate – 

a. Why regulate?

i. Incomplete information
ii. Externalities
iii. Paternalism – people don’t know what is best for them.
iv. Redistributive goals – diversity arguments, etc.
b. Why not?
i. Impede progress
ii. Federalism argument ( leave to the states
c. Regulatory tools: what are all the potential tools available?  . . . 
i. Taxes  as regulatory devices
1. Black market approach

2. Puts unfair burden on people with less money

ii. Criminalization/banning entirely vs. regulation
1. Moral arguments in favor for criminalization
2. Criminalization allows for more control of information about substance
3. Costs ( costs of enforcement/imprisonment vs. costs of regulatory agency
iii. Quotas ( e.g pollution
iv. Education ( solve information problem w/o paternalistic measures

v. Warning labels:  when the principle problem has to do with information or cognitive dissonance, give clear warnings or dire warnings.

1. Also protect the industries and producers from lawsuits.

vi. Agencies must justify choices of regulatory too
Statutory Interpretation

In General

I. The “funnel” of sources:
a. Statutory Text (Start here)

b. Specific & general legislative history

c. Legislative Purpose

d. Evolution of the Statute

e. Current Policy

II. The Legislative History Funnel
       Subsequent leg history
Legislative inaction

     Views of non-legislative drafters

Floor and hearing colloquy

        History of bill, rejected proposals

Sponsor statements
   Conference and committee reports
III. The Basics of theory

a. Formalist Theory ( Apply the language of a statue (judge should be honest agent of the statute
i. Advantages of formalism
1. Insulate judges from political pressures

2. Predictability and certainty in the law

3. Give legislature incentive to enact clear laws

4. Judges are not elected lawmakers; legislators are

5. Legislators have special resources, there are more of them, they have a group dynamic, they are politically responsive to the electorate
ii. Disadvantages of formalism

1. Take away from judicial discretion – there may be things unanticipated by the legislature

2. Concern that it is impossible to be a pure formalist ( If that’s the case, be honest

3. Statutes could potentially be influenced by special interests and not entirely justice

b. Legal Process Theory ( determine the intent of a statute
i. Problem: not always easy to determine

ii. Assumption: legislators are acting in public’s best interest

iii. Critical Legal Studies attack on legal process

1. Concern is what to do about interests being taken into account when making laws

2. Cynical about who legislators are and what their interests really are

3. Criticism: these people point out problems but don’t offer solutions

c. Interpreting Legislative Inaction ( If a decision happened a long time ago but no legislative response

i. Side arguing against it: 

1. Times have changed

2. We don’t know why legislature didn’t react; they may just not be aware there’s a problem

ii. Side arguing to keep the decision: Legislature has seen the decision and chose not to respond

iii. Three Ways in Which Legislative Inaction Can be Meaningful

1. Agency/court has done something and Congress hasn’t

a. Theory: Congress must have known; the no response tells us something

b. Weakest possible acquiescence argument

2. Re-enactment rule: If Congress re-appropriates / amends and doesn’t change language, Courts are more willing to assume Congress intended the language to remain

a. Very persuasive evidence

b. Counter: Congress meant to include all the other language, but not this particular part

3. Congress takes a vote but it doesn’t get enacted ( Pretty reliable and persuasive
The Legislative Process

I. Legislative Process:
a. Introductions of Bills
i. Only legislators can introduce bills
ii. President is key in high profile issues

iii. interest groups bring them to legislators, who bring them to attention of committee

1. good –  brings issues to public attention

2. bad – distributive effects; small number has a large influence

iv. Localized issues 

v. Party Agenda

vi. Agency agendas 

b. Committee Consideration 

i. Bills routinely referred to standing committees by the presiding officer of the legislative chamber

ii. Most important power of committees is the power of negation – vast majority of bills referred to committees never emerge for consideration by the full body 

iii. Majority of the House can bypass a committee by filing a discharge petition calling for a measure to be brought to the floor

iv. Committees can iron out difficulties and build a consensus in favor of a bill 

v. Once a committee marks up the bill to its satisfaction and votes to send it to the full legislative chamber, the committee staff drafts a report on the bill that will be circulated to the other legislators

vi. Reasons for committees
1. provide System of advancement for Congressional members

2. allows members to develop expertise
3. efficiency ( whole body can’t fully debate every measure
vii. Testimony at hearings – gets on the record and can be used to show purpose of the bill

c. Scheduling Legislative Consideration
i. Bills reported by committee are placed on a calendar of the legislative chamber.

ii. House Calendars, Senate Calendars 

iii. In  House, major legislation moves to the floor from committees in 2 ways:

1. Budget and appropriations bills are privileged matters and can be brought to the floor at any time

2. Other bills: 

a. reporting committee will request a special order from Rules Committee to expidite

b. Rules Committee decides:  whether it will propose a rule for, what kind of rule to grant (if floor amendments allowed), when bill is to be considered, how much time for debate.

iv. In Senate, expedited consideration is usually accomplished by a unanimous consent agreement

d. Floor Consideration: Debate
i. In House, debate is severely limited by general or special rules

ii. In the Senate, debate normally consists of set speeches ready by members to virtually empty chambers or of colloquies, rehearsed questions posed to the bill’s sponsor build a legislative record on issues

iii. Members of Congress increasingly simply submit statements for printing in the Congressional Record, and the statements are never uttered on the floor.

iv. Once they have been reported by committee, bills can be amended on “second reading,” sometimes in the legislature sitting as a committee of the whole, or on “third reading” (just before final vote

v. Fillibusters (in senate) – (Huey Long reading Oyster recipes)

1. Used to protect interests of minority groups.

2. Enforces a rule that might make them more deliberative.

3. BAD ( allows minority to stop legislative process

e. Amendments:
i. First degree or “perfecting amendment” – change text of bill: strike language, insert language, both
1. minor amendments addressed to a narrow problem with the bill
2. riders seek to add irrelevant matter to the bill (riders prohibited in the House) 

3. killer amendments strengthen the bill but can be lethal to the bill’s prospects because they are designed to antagonize moderate supporters

ii. Second degree or “substitute amendment” – offered when another amendment is pending, and it changes part of the proposed amendment
f. Voting  - 4 ways: voice vote, division of the house, tellers, and roll calls

i. first 3 don’t leave a record

ii. division (where the yeas and nays rise to be counted) and tellers (where the yeas pass down the aisle to be counted, then the nays) permit observers to record how each member voted

iii. Trade-offs: e.g. Johnson gives earthquake aid to get votes for Civil Rights Act.

1. If you know  statute was a product of compromise, might affect interpretation

2. Can a compromise be fixed later?  

g. The Reconciliation Process: Conference Committee
i. If House and Senate versions differ in any repsect, there is no enactment 
ii. After both chambers have voted, last chamber to disagree may request a conference.

iii. Objectives of conference: preserve the provisions most important to their respective chamnbers, achieve an overall result acceptable to a majority in each chamber

h. Presentment for the Presidential Signature
i. President has 10 days to sign it or veto it once an enrolled bill is presented

ii. If president vetoes, returned to Congress where the veto can be overridden by 2/3 vote in each chamber

iii. In no action is taken within 10 day period, bill becomes law without president’s signature

iv. Pocket veto ( bill is killed if Congress adjourns before end of the 10 day period and the president doesn’t sign
v. Presidential signing statemetn
i. Main Points:  
i. There are lots of places where a bill can die. 
ii. There are lots of places where one can get information about the purpose of a law.
iii. Blame Avoidance – use ambiguous language.  
II.  Theories of Legislative Process
a. Pluralism: The Importance of Groups in Legislatio
i. Citizens have different opinions and different economic interests, which leads to the formation of “interest groups.”  

ii. Interest group politics results in pluralism – the spreading of political power across many political actors.  

iii. Politics can be conceptualized as the process by which conflicting interest-group desires are resolved, resulting in moderation, hopefully policies in the public interest, with more general interests prevailing over special interests.  

iv. Bargaining among interest groups allows the system to reach a long-term equilibrium providing many interest groups policy objectives they care deeply about because they are willing to give up on issues about which they care much less.  

v. Critical assumption is that all views and interests are represented.  
vi. Criticisms
1. Not all views and interests adequately represented because of disparities in access to system
2. Free riders: Legislation is a public good, so rational person will not participate

3. Minority groups: work for targeted benefits at expense of the diffuse and unorganized public

4. Politicians pay attention to issues only for political reasons and account for interests of ordinary citizens.  Factors that affect the likelihood that a citizen will care about an issue:

a. Magnitude of the cost or benefit

b. Timing of the cost or benefit – citizens can more easily trace the direct effects of a policy back to a legislative action than effects further down the causal chain

c. Proximity of a voter to others similarly affected 

d. attention issue gets near election time

vii. Formation of Groups

1. Large groups form for nonpolitical reasons and then to political activity as a byproduct

2. Large groups can form if they offer desirable selective benefits only to their members

a. Purposive benefits – members seek ideological or issue-oriented goals find pursuit of these objectives more meaningful as part of an organized group

b. Solidary benefits – provides members social rewards including the satisfaction of the desire to be politically motivated

b. Public Choice Theory

i. applies economic models to political phenomena and decisionmaking, assuming politicians and voters are rational utility-maximizers operating in a competitive electoral market
ii. Interest groups and to a lesser extend the public are demanders of legislation – they send benefits to legislators, who can supply them with governmental largesse
iii. Demand Patterns in Political Markets
1. Consensual demand pattern – non-zero-sum situation, everyone can win
2. Conflictual demand pattern – zero-sum situation, winners and losers
3. Logrolling – cooperating of interest groups to obtain benefits at the expense of the general public
iv. The Matrix

	Distributed Benefit/Distributed Costs

Majoritarian politics

Little group activity on either side
Symbolic action/delegation

Examples: Highway/military, other public goods.  
	Distributed Benefits/Concentrated Costs

Entrepreneurial politics
Opposition will be well organized

Draft ambitious bill  and delegate so both sides can claim victory ( agency capture
Example: Taxes on gambling

	Concentrated Benefits/Distributed Costs

Client politics
Strong support, weak opposition (free rider problem)

Distribute subsidies and power to organized beneficiaries (self-regulation)
Example: Agricultural subsidies 
	Concentrated Benefits/Concentrated Cost

Interest groups Politics
Continuous and organized conflict

Favor inaction or symbolic action (commission, agency)

Example: Unions vs. industry – two forces battle it out


v. Key to effectiveness in demanding legislation is formal organization,
1. Distributed benefits/distributed costs – majoritarian politics – little group activity on either side of most cases
2. Distributed benefits/concentrated costs – entrepreneurial politics – opposition will tend to be well organized
3. Concentrated benefits/distributed costs – client politics – tends to have strong interest group support and weak, if any, organized opposition because of the free-rider problem since the benefit to an individual of having the policy changed is simply too immaterial
4. Concentrated benefits/concentrated costs – interest group politics – results in continuous organized conflict over payment of benefits and distribution of costs
vi. Supply Patterns in Legislative Markets – Public choice theorists don’t believe that legislators vote in the public interest, but instead with the primary goal of re-election
1. Dealing with controversial issues:  
a. Abstention – don’t take a side
b. Casework – dollop out individual, nonlegislative favors, such as intervention in agency decisionmaking, to the groups voted against
c. Act so that each of the conflicting groups will believe it has won something
2. Transactional Supply Model
a. Distributed benefits/distributed costs – majoritarian politics –no strong pressure from organized interests, will favor no bill or symbolic action, delegation to agency
b. Distributed benefits/concentrated costs – entrepreneurial politics –opposition by organized interests, to draft an ambiguous bill and delegate to agency regulation, so all sides can claim victory; regulatory capture can result
c. Concentrated benefits/distributed costs – client politics –costs allocated to an uninformed public, follow a policy of distribution of subsidies and power to the organized beneficiaries; often self-regulation is the chosen policy
d. Concentrated benefits/concentrated costs – interest group politics –wrath of opposing interest groups, legislators will favor no bill or delegation to agency regulation
3. Neglects to take into account the influence of political parties and the President
vii.  Some Consequences/Highlights from Public Choice Theory
1. More likely to get laws with concentrated benefits/distributed costs than laws with concentrated costs/distributed benefits because opposition will be mobilized and
a. Easier to block than enact laws (vetogates)
b. Easier to identify the affected parties
c. Endowment effect
2.  Legislatures try to avoid making people angry, so they will:
a. Err on the side of doing nothing
b. Draft with ambiguity
c. Have an incentive to delegate (esp. to agencies)
d. Focus their efforts on bringing home pork and handling constituent relations
viii. Criticism of Public Choice Theory
1. Ignores ways in which politicians obtain benefits from their office other than by sending legislative goodies to interest groups – payments to politicians often made, not for particular political favors, but to avoid particular political disfavor (rent extraction)
2. Money and organization doesn’t guarantee political clout –influence depends upon the context
3. Contrary to public choice theory, legislators are interested in more than getting re-elected, like gaining status in government and making a positive contribution to society
4. Does not explain group formation, voting
5.  Not all interest group influence is bad 
ix. Role of courts
1. Enforce only good bargains?
2. Avoid legislative intent?
3. Protect those with little influence?
x. Kingdon’s Theory – alternative to static public choice model - de-emphasizes the role of interest groups and argues that public officials (President, Cabinet, Congress, leaders of political parties) set political agenda – interest groups less visible and usually formulate and debate policy alternatives
xi. Garbage Can Theory – Congress is an organized anarchy with no linear process for identifying problems, defining alternatives, and reaching decision – legislation created when streams containing problem, possible solutions, and push for change converge
c. Proceduralist Theories

i. Big government minimizes corruption – checks and balances, bicameralism provide deliberative review
ii. Vetogates – procedural doors that bills must pass through

1. Opponents of a bill have many vetogates:

a. Kill the bill in committee

b. stop the bill before full chamber consideration

c. In full chamber: filibuster (senate), amend it to death, defeat with votes
d. In second chamber: exploit the veto opportunities to product different gill 

e. Conference
f. Presidential veto it, work against any congressional override
iii. Consequences of Procedural Hurdles

1. Little legislation gets through
2. Urgent problems hared to resolve
3. Compromises
a. Ambiguous legislation 

b. Might not achieve all initial goals – dilution of general purpose
c. Bias against radical breaks and presumption of moderation

4. long lasting legislation (status quo)  ( result of difficulty to pass measures
5. Allows minority effects end result, give agenda setter great power

iv. Positive Effects of Procedural Hurdles

1. More protection for minority interests
2. deliberative process
3. Promotes stability, continuity
4. Ambiguous terms make legislation more acceptable to everyone
v.  Role of courts:
1. Make sure laws go through the vetogates because of valuable effects: or
2.  Play more active role in updating laws because of difficulty for legislature to get things done
vi. Liberal Theory – statutes should be hard to enact

1. Favors private autonomy and free economic markets ( disfavors government regulation

2. Framers though requirements of bicameralism and presentment to the President would result in little legislation, therefore only proper laws would be enacted

3. Because we can’t require procedures to apply only to “good laws,” protection obtained from these constraints is over-inclusive

vii. Republican Theory – deliberative value of process

1. Instead of blocking legislation, procedures seen as the way to shape public deliberation on legislative proposal to better serve the public good

2. Deliberation shapes and changes public preferences, allowing legislators to modify, amend, or discard proposals, developing civic virtue in citizens

viii. Social Choice Theory – political outcomes under majority-voting schemes inevitably will be incoherent, will not necessarily reflect the preferences of the majority, and therefore will lack legitimacy

ix. Majority Cycling – majority can’t resolve choice among 3+ mutually exclusive alternatives; solution is to intervene with procedures to limit pure majority rule, or legislators will respond on their own by strategic rather than sincere voting (Arrow’s paradox – voting between2 alternatives doesn’t lead to efficient outcome) 
x. Structure-Induced Equilibrium – emphasizes the importance of structure/institutions to the existence of political rationality, because unless decision structure exists, no reasoning or decisions are possible

d. New Institutionalism/Positive Political Theory

i. Influenced by game theory and emphasizes the importance of institutional structures to constrain and shape behavior – characterizes outcomes in terms of “balance” or “equilibrium”
ii. Political outcomes depend on sever interdependent decisionmakers, who sometimes act simultaneously and sometimes consecutively – each decisionmaker is aware of interdependence
1. Actors anticipate responses judicial, electoral, and other chamber 
2. Political players are goal-oriented and act strategically in order to further those goals

iii. Criticism – preferences viewed as stable and unchanging – assumption that players have complete information about other’s preferences is oversimplifying 

iv. Article I, §7 (bicameralism and presentment) Game  - the procedural requirements of bicameralism and presentment can be modeled as a sequential game, in which all players want to enact legislation reflecting their own preferences, but the players realize that their preferences may have to be compromised to guarantee the cooperation of other players – committees adjust bills to appeal to median legislator; take into account need for approval of second chamber, president
III. Griggs v. Duke Power Co. ( Title VII
a. Challenging Duke Power Company’s educational requirement, or test (  Title VII violation

b. Defendants: § 703(h), id. § 2000e-2h (


i.  can base employment/wages on merit system or ability test

ii. History of promoting from within, and we need these tests to make sure people are qualified.

iii. Legislative history: Senator Power quote – point of the provision is to allow employers to give general ability and intelligence tests.

iv. Title VII says that there is no requirement of affirmative action to correct imbalances

c. Plaintiffs: 

i. Test has nothing to do with qualifications for the job ( effect of it is in fact to keep the Black employees in the lowest division.

ii. Senator Power’s amendment was modified.  It was a compromise.  

iii. Broad lens ( Broad purpose was to prevent discrimination and promote equality; it was to stop this type of thing from happening – EEOC: tests have to be validated to make sure they relate to jobs.

iv. NOT really afirmaive action: look at the number of people with a high school diploma from each race

v. Make up of the firm is the same as it was in 1955
IV. U.S. Steel Workers v. Weber
a. FACTS:  white workers lose discrimination suit over employment preferences for black workers ( affirmative action plan utilizes on the job training to create more skilled employees from within.   50% of new openings in the craft-work department were to be reserved for people of colo

b. Differing philosophies of judicial interpretation

i. Brennan: Help legislature enact what he thinks their policies and intents are

1. Purpose argument: civil rights act was for the purpose of helping disenfranchised black people

ii. Rehnquist: Enforce the bargains struck by the elected legislature

iii. Blackmun: safety valve – if a Court misinterprets a statute, Congress can fix it

c. Example of lack of clarity

i. “Discrimination” was not clearly defined in Civil Rights Act; Tough to do, and legislation was hard enough to pass as it turned out

ii. Bill supporters said this wouldn’t happen; Possible they said it just to get the bill passed

V. Johnson
a. FACTS: Transportation Agency of Santa Clara County, CA was using an affirmative action program using sex as a plus factor for hiring.  
b. Argument for plaintiff
i. Weber is really about race; it doesn’t apply to the question as sex.
ii. This is a government agency; Weber was a private business.  This falls under the equal protection clause.
iii. Sex was just thrown into the act.  The legislature never really intended to level the playing field with women.
iv. Companies would be blackmailed by the threat of lawsuits into forming affirmative action plans.
v. Idea that white men are now an underrepresented political minority

1. There are tons of interest groups looking out for minorities

2. The white men have nobody fighting for their interests
c. Argument for defendant
i. Company should not be penalized for going according to “spirit” of the statute (Weber)
d. Key point ( courts have background assumptions about how legislative process works and who is left out.

i. Dissenters have a definite public choice model – very difficult for the people to overcome through legislative mechanism

ii. Majority says that when legislative is really important, we get it right.  Pluaralism works.

Theories of Interpretation
I. Intentionalism and Purposivism
a. Intentionalism – interpreter identifies and then follows the original intent of the statute’s drafters
b. Purposivism – interpreter chooses the interpretation that best carries out the statute’s purpose
c. Hart & Sacks, The Legal Process: Basic Problems in the Making and Application of Law
i. The Mischief Rule (Heydon’s Case) – for true interpretation consider:
1. common law prior to the statute
2.  mischief and defect for which the common law didn’t provide
3. remedy the legislature had resolved and appointed to cure the mischief
4. true reason of the remedy
ii. The Golden Rule (Lord Blackburn)
1. role of judges isn’t to legislate but to declare the expressed intention of the legislature, even if that intention seems injudicioius to the court
2. Take the whole statute and construe it all together, giving words their ordinary meaning, unless this produces inconsistent, absurd, or inconvenient results
iii. Literal Rule (Lord Atkinson & Lord Bramwell) 
1. if language is plain, having only one meaning, then legislature must be taken to have meant and intended what is plainly expressed
2. whatever in clear terms it has enacted must be enforced with no question as to whether the policy it embodies is wise or just 
3. it is better to adhere to words and leave it to the legislature to set it right than to alter words according to one’s own notion of absurdity
4. EXCEPTION: it should NOT lead to absurd or mischievous results
iv. Lieber, Legal and Political Hermeneutics – use common sense for statutory interpretation, because while legislature is as explicit and minute as possible, it cannot be all encompassing
d. Interpretation as Intentionalism
i. Genuine Interpretation v. Spurious Interpretation
1. General interpretation: ascertaining the meaning a speaker intended to convey when uttering a statement.  
2. Spurious interpretation: make, unmake, or remake and not merely to discover.  
3. Pound’s understanding – revising to promote justice:  textual meaning and authorial intent are not separable concepts: the text has no autonomous significance; it merely consists of signifiers encoding an intended message.  Purposivism is genuine interpretation as long as the interpreter avoids imposing her own policy objective.  Pound doesn’t say that spurious interpretation is illegitimate, just that it should be called what it is – revising to promote justice.
ii. Specific Intent v. Imaginative Reconstruction – 
1. Best Inquiry: Interpreter has clear evidence of specific intent of the enacting legislature about meaning in context under consideration  
2. 2nd best inquiry: imaginative reconstruction of legislative intent; requires the interpreter to put herself in the position of the enacting legislature, examine the available evidence against a background of assumptions about the legislature.
e. Early Critiques of Intentionalist Approaches
i. Narrow role of legislature – legislatures exist only to pass statutes and not to impose their will on people
ii. Incoherence of Intent – intent is incoherent or indiscoverable because of the collective nature of the legislature
iii. Inevitability of interpretive discretion and interstitial lawmaking – critique of imaginative reconstruction is that it is more imaginative than it is reconstruction 
f. Holy Trinity Church v. U.S. (p. 675) – Δ made contract with Church to come to NY from England to serve as rector and pastor.  U.S claimed violation of congressional act which said it is unlawfull for any person to prepay transportation or to assist or encourage the migration of aliens or foreigners into the U.S. under contract or agreement to perform labor or service of any kind.
i. Question: Did act forbid hiring of rector?
ii. Holding: title of the Act, the evil which it intended to remedy, the circumstances surrounding enactment, and the legislative history all suggest that the intent of Congress was not to exclude immigrants such as a rector, but only to stop the influx of cheap, unskilled labor.  
1. Although act of Church is within the letter of the statute it can’t be within the spirit of the statute because otherwise the result is absurd.  
2. The title of the statute indicates that Congress wished to exclude only manual laborers, not professional men such as a clergy.  
3. evil which it was designed to remedy –practice of businessmen importing unskilled labor which resulted in the labor market breaking down and to reduce other laborers engaged in similar occupations to the level of the assisted immigrant.  
4. Goal was to only allow migration of those who could afford to come.  
5. House committee reports indicate rejection of changing wording to more clearly indicate manual labor; committee thought bill as is would be construed to only include manual labor and service.  
iii. Use of Leglislative intent: looks general goal of the law and tailors the text to meet the goal (general intent); asks what the legislators thought they were doing as to the particular issue (specific intent)
g. Fishgold v. Sullivan Drydock and Repair Corp. – Π returned from WWII service and was laid off within a year from job, while non-veteran employees who had more seniority were not laid off.  Statute provided that the private employers shall return veterans to former position or position of like seniority, status, and pay unless the employer’s circumstances has so changed as to make it impossible or unreasonable to do so.  Section 8(c) ( shall not be discharged from such a position without cause within one year of such restoration.  
i. Question: Issue of whether Π’s layoff was legal?
ii. Holding: layoff was legal. If Congress had seen the consequences, they would not have passed the law
1. dictionary definition of discharge was a permanent termination of employment, rather than the temporary termination denoted by layoff.  
2. Seniority typically affords virtually absolute protection against discharge or termination but only limited protection against layoffs. 
3. Sensitive to the general policy preferences favoring veterans that were being considered and enacted after WWII, but distinguished time when the statute was enacted (pre-war) with present.
4. If Congress had thought about the idea that soldiers would have to serve a really long time, they would not have passed such a law.
IV. Plain Meaning/New Textualism
a. New Textualism ( More constrained version of the plain meaning rule 
i. courts have no authority to even apply a statute to a problem unless the statute’s language clearly targets that problem 
ii. courts interpreting statutes have no business figuring out legislative intent, which is an incoherent concept 
iii. textualists look at text, related statutes, dictionaries, common law, judicial background, context, canons of interpretation, no legislative history
b. Antonin Scalia, A Matter of Interpretation – Judges should almost never consult, and should never rely on, legislative history because
i. To the extent it is mined to determine intent, must be rejected as a matter of constitutional principle because law must be objective and impersonal, not subjection and intentional
ii. even if intent were a proper criterion and were constitutional to consider, the debating history preceding statutory enactment would not be reliable evidence of such intent
iii. In any major legislation, history is extensive, something to please everyone
c. Main Justifications for New Textualism
i. Intentionalist approaches are inconsistent with the rule of law, with separation of powers, and with the prohibition on delegation to legislative subgroups (committees) in Article I, §7

ii. Judges aren’t competent to evaluate legislative history

iii. Legislative history gives the willful judge a mechanism to evade rather than enforce the law

d. Benefits of Textualism
i. Certainty – statute will apply uniformly

ii. Separation of powers – courts shouldn’t be making law

iii. Respect of process and procedures of Congress

iv. Improves congressional decision making, encouraging deliberation and accuracy

e. Criticisms of Textualism
i. Unjust results in individual cases

ii. Congress is not likely to be affected by judicial textualist approach 

iii. Textualism may not create that much more clarity

iv. Assumption that statutory language used is neutral/objective and is applied neutrally/objectively is not necessarily true

v. Legislative history/intent may  not actually be that ambiguous or hard to identify

vi. Legislatures may not know words they should use, as in Marshall
f. U.S. v. Locke – Act provided that holders of mining claims to federal land had to file documents with Bureau of Land Management “prior to December 31” of every year.  Lockes filed on Dec. 31, and BLM rejected the papers on the ground that they were too late.  
i. Holding: Lockes were late
1.  while they won’t allow a literal reading of a statute to produce a result at odds with the intentions of its drafters, in this case a literal reading is the only proper reading.  
2. Deadlines are inherently arbitrary and court can’t rewrite a statute when the meaning is clear.
ii. Dissent: Act contained drafting errors, so court should at least pause before accepting literal reading.  Implementing regulations do not use “prior to” wording, but say “on or before,” suggesting that the BLM itself recognized that the statutory language was unclear.  BLM has made similar mistake on at least one occasion.  
g. Green v. Bock Laundry Machine Co.   - Prisoner on work release loses an arm in a dryer – brings products liability suit against manufacturer.  D’s counsel brings up past convictions for robbery.  Green doesn’t want this admitted because it will prejudice the jury.   He argues that it should be kept out by Federal Rule of Evidence 609(a): 
for purposes of attacking credibility, evidence of prior convictions admitted only if the crime 
a. (1) was punishable by death or imprisonment of more than one year and the court determines that the probative value of admitting evidence outweighs prejudicial effects to the (, or 
b. (2) involved dishonesty or false statement, regardless of the punishment. 
ii. Questions: Can evidence of (’s prior convictions be admitted to impeach his testimony?
iii. Majority (STEVENS)  ( Imaginative Reconstruction: rule was clearly not intended to protect civil litigants from prejudice, so Rule only applies to criminal (s.
1. rejects the plain text argument - Civil litigants equally share 5th Amendment protection, so Rule can’t be interpreted by plain meaning because result is unfair
2. Look to legislative history.
3. Had conferees wished to protect non-parties or civil litigants, they could have, but they intended only for accused in criminal cases to be protected from unfair prejudice.  

iv. Concurrence (SCALIA) (Textualist)
1. Legislative history is irrelevant
2. Statute interpreted literally produces possible unconstitutional result , so court must give meaning to the word “defendant” that avoids this.  “criminal defendant” is least offensive
a. Could have been omitted inadvertently
b. Easier to qualify a word than to impose on it a meaning that it would not otherwise have
v. Dissent (BLACKMUN) (Purposive)
1. Better interpretation of the rule would allow court to do balancing test with respect to prejudice faced by any party.  
2. Relying on legislative reports is useless because draftsmanship is poor and plan language of Report is no more reliable than that of Rule.  
3. Court should rely on underlying reasoning of committee, concern that prejudice will improperly influence the outcome of the trial.  Rule should be read with this intent, giving protection to all parties, instead of taking it away, as majority does.  
vi. NOTE: Textualist Scalia also rewrote statute, even though meaning was plain, because he thought it was absurd as written, that the absurdity was unintended, and unintended absurdity justifies departure from plain meaning.
h. U.S. v. Marshall  – ∆ used paper as a carrier for LSD - was vast majority of weight of substance, actual LSD didn’t reach minimum weight for prison sentence imposed.  
i. Questions

1. Does 21 U.S.C. §841, which sets mandatory minimum terms of imprisonment (5 years for selling more than 1 gram of a “mixture or substance containing a detectable amount” of LSD, 10 years form more than 10 grams) exclude the weight of the carrier medium? 
2. Do the weight tables exclude carrier weight?
3. Are the statute and guidelines unconstitutional to the extent they are based on weight of anything but pure drug?
ii. (s argue 
1. if carrier counts in weight, then weight in hands of “big fish” manufacturer may be less than in hands of “small fish” distributor, so sentencing would be inverse of expected. 
2. To avoid absurd result – only count weight of drug count.  
3. blotter papers isn’t mixture or substance because LSD and blotter paper aren’t commingled
iii. Holding: LSD on blotter paper constitutes a mixture for purposes of the statute, and so weight of blotter paper is included.  
1. rate of dilution for LSD not unusual for illegal drugs.  
2. it is not possible to construe statute to cover only weight of drug rather than gross weight of carrier and drug, as it speaks of “mixture or substance containing detectable amount” of drug.  
3. “Detectable amount” clearly opposite of “pure” and the point of the statute is that the mixture is not to be converted to an equivalent amount of pure drug. as are other drugs with carriers. 
4. Arguments that this should be construed to avoid constitutional question fail because that applies only to construing statute, not rewriting or improving, and wording isn’t ambiguous.  
5. Argument that pending legislation may clarify result, subsequent debates aren’t ground for avoiding import of enactments’ ongoing debates don’t represent views of Congress.
iv. Easterbrook’s majority opinion example of new textualism: 

1. focus on text of statute, including plain meaning and how it fits into whole statute; 

2. rejection of, and some contempt for, legislative history as context for interpreting statute; and

3. relatively dogmatic vision of what words mean
v. Cumming’s Dissent: DC Circuit held no mixture, relying on ordinary definition as well as sentencing guidelines, which takes no position.  Court also said language could have meant liquid in which LSD is dissolved.  Also, subsequent legislative history indicates Congress likely intended carrier weight not to be included, and correction has since passed unanimously in Senate, pending in House.

vi. Posner’s Dissent: Sentencing scheme based on weight makes sense for drugs sold based on weight, not those sold by dose like LSD, which is not mixed with something else.  Unequal punishment based on carrier, which is irrelevant to potency.  Difficulty determining weight of drug overcome by basing punishment on number of doses sold.  Instead of completely avoiding constitutional question, flexible interpretation could avoid violation of equal protection by majority.
i. Brogan
i. FACTS: Dept. of Labor and IRS came to Brogan’s house to question him about union activities.  He denied taking payments from employers (“exculpatory no”).  Prosecuted under § 1001 – making false statement that disrupts a federal investigation..  

ii. Argument for the dissent

1. Sort of like entrapment

2. Look to an ideal of overall justice

3. Result is absurd

iii. Concurrence (GINSBURG)

1. It’s up to Congress to fix this problem; Separation of powers – institutional roles.

2. She could be telling courts to give a shot to other stuff like this.

iv. Majority SCALIA on p. 3 ( It is Not our role to restrict the unqualified language of a statute to the particular evil from something other than the text of the statute itself.

v. Take home point ( You should really try to hang your arguments on something in the text.  Once you concede, you lose a lot.

II. Dynamic Interpretation

a. Iinterpret statute so that it follows the intent even if inconsistent with the plain language
b. William Eskridge, Dynamic Statutory Interpretation – interpretation can be viewed as an honest effort by an agent to apply the principal’s directive to unforeseen circumstances – dynamic nature of interpretation arises out of the agent’s need for practical accommodation of the directive to new circumstances
i. Changes in Social Context – interpretive creation of ‘exceptions’ to a statute’s broad mandate based on the interpreter’s judgment about the statute’s goals and the extend to which other goals should be sacrificed (think Holy Trinity)
ii. New Legal Rules and Policies – agent might receive inconsistent directives over time – interpretation will change to have a reconciliation of conflicting statutory mandates, in which one of the statutes often is given a narrowing interpretation to accommodate the policies of a later statute
iii. New Meta-Policies – endogenous meta-policies are those generated from the principal herself and are just a more dramatic form of inconsistent directive - modify original policy to take into account supervening statutory policies – exogenous meta-policies are those generated from an authority greater than the principal - construe a statute narrowly to avoid constitutional problems based on the legislature’s meta-intent not to pass statutes of questionable constitutionality
c. In the Matter of Jacob – Peitions for adoption: In Jacob, cohabitating boyfriend of child’s mom moved to adopt.  In Dana, cohabitating female partner of child’s mom moved to adopt.   Domestic Relations Law §110: adult unmarried person or an adult husband and his adult wife together may adopt another person.  § 117: after adoption order, natural parents of adoptive child loseparental rights.  Literal application would effectively prevent adoptions because it would by significant others and gay couples
i. Question: May boyfriend/female partner may adopt the child?
ii. Holdning: NY hasn’t adopted a policy disfavoring adoption by either single persons or homosexuals.  
1. Interpret statute to avoid discrimination or hardship where a contrary ruling could jeopardize the legal status of the many NY children whose adoption by second parents have already taken place.
2. Statute must be applied in harmony with principle that adoption is a means of securing the best possible home for a child.
3. §110 allows adoption in each case ( expansion of categories entitled to adopt regardless of marital status or sexual orientation.  
4. Section 117 has nothing to do with these situations ( deals with adoption by strangers, not with intra-family adoptions.  
5. When language is susceptible to 2 interpretations, court will adopt one which avoids injustice, hardship, constitutional doubts, or other objectional results.  
d. Li v. Yellow Cab of California  – California Civil Code provided that everyone is responsible for injury occasioned by negligence, except so far as the latter has, willfully or by want of ordinary care, brought the injury upon himself (contributory negligence).  
i. Question: Can CA court reinterpret meaning of Code to now mean comparative negligence?
ii. Holding: code should be reinterpreted to codify a rule of comparative negligence 
1. trend in other states and practice what was apparently being informally followed by many juries in California and elsewhere.  

2. Reinterpretation okay because: 

a. (1) Rules of construction applied to the code were flexible.  Code designed as incomplete and partial, meant to be construed liberally to effect objects and promote justice.  

b. (2) Precedents have developed code in a common-law way.  Statute speaks of causation only in actual cause or cause in fact, but judiciary has developed concepts of proximate causation and duty of care.  Language shouldn’t be construed to stifle orderly evolution of considerations in light of liberal techniques and concepts. 

c. (3) Codes says it should be interpreted liberally.

iii. Dissent: Society may have changed, but proper interpretation is to follow original intent.  Statute should be updated legislatively, not judicially.  

e. Female Juror Cases – Statutes that previously barred female jurors read to allow them
i. Text only said “persons” or “qualified electors” – meaning changed over time

ii. Argument: by using vague language, legislature intended the meaning to change over time

1. Counter: could not have been intent to include women because legislators at the time never wanted to include them

2. Note: this is a case where looking at intent gives you a more conservative result

III. A “Pragmatic Theory”
a. Criticizes each of the leading “foundationalist” or single-factor theories of interpretation (textualism, original intent, purpose) for not yielding objective and determinate answers, and excluding other values
b. Statutory interpretation involves creative policymaking by judges and is not just the Court’s figuring out the answer that was put in the statute by the enacting legislature -  interpreter is situated historically – text lacks meaning until interpreted and doesn’t exist in historical context
c. Because creation of statutory meaning is not mechanical, it often involves the interpreter’s choice between several competing answers, somewhat constrained by text, history, and circumstances of application but actual choice not objectively determinable and will often depend upon political and other assumptions held by judge.
d. When statutory interpreters make these choices, they are normally not driven by single value (adhering to majoritarian commands or encouraging reliance on text or finding best policy answer), but by multiple values.  Thus, decisionmaking is polycentric, not linear, and will depend on case at hand.
e. Chain/Cable Metaphor – one failing argument doesn’t kill case – for most, persuasive textual argument is stronger than equally persuasive current policy or fairness argument because of the reliance and legislative supremacy values implicated in following the clear statutory text
f. Hermeneutical Circle Metaphor: a part can only be understood in the context of the whole and the whole can’t be understood without analyzing its various parts
IV. Summary of Legislative Theories

a. Plain Meaning/New Textualism
vi. Law as text that satisfies constitutional requirements of Article I, section 7.  Rule of law = law of rules.
vii. Judge as faithful agent, linguist, grammarian
viii. Some strengths: objective and transparent, democratic, predictable
ix. Some weaknesses: limits of language, blind to its own subjectivity, unconnected with consequences
x. Proponents:  Holmes, Scalia
xi. Examples: Brogan, Locke
j. Original Intent/Imaginative Reconstruction
i. Law as legislative deals/bargains
ii. Judge as deal enforcer, Sherlock Holmes
iii. Some strengths: practical, realistic, helpful
iv. Some weaknesses: very expensive, manipulability, do you trust judges to do this? Is there really single legislative intent?
v. Proponents: Hart & Sacks, Posner, Pound
vi.  Example: Holy Trinity, Stevens in Bock Laundry
k. Purpose/Dynamic Interpretation
i. Law as solving social problems
ii. Judge as deal adapter
iii. Some strengths: helpful and practical, emphasis on reason, justice
iv. Some weaknesses:  do you trust judges to do this (who are they? What are their resources?), unsettles expectations
v. Proponents: Dworkin, Eskridge
vi. Example: Weber
Cannons of Construction
I. Top Ten Textual Canons

a. Ordinary Meaning ( Interpret according to ordinary meaning of words, unless statute deals with technical, specialized subject
b. Noscitur a Sociis – known from associates; interpret general term to be similar to more specific terms in a series (eg., exploration, discovery, prospecting; discovery means discovery of resources) 
c. Ejusdem Generis – interpret a general term to reflect the class of objects reflected in more specific terms around it

i. Example – “any sheriff, constable, peace officer, state road officer, or any other person charged with the duty of enforcement of the criminal laws” – “other persons” language doesn’t include prosecutors since specified officers identified are all badge-carrying officers in the front line of law enforcement

d. Expressio Unis – expression of one thing suggests the exclusion of others
i. criticized for faulty premise that all possible alternative provisions were considered and rejected by legislature

e. Punctuation Rules – Assume that placements of commas and other punctuation are meaningful

f. Referential and Qualifying Words - refer only to the last antecedent, refer only to the last antecedent (but can be overcome if separated by a comma)

i. Don’t have to apply the “rule of the last antecedent” if not practical; also can be overcome by statute or past historical use

g. Conjunctive v. Disjunctive Connectors
i. Not A and B means not A or not B

ii. Not A or B means not A and not B

h. Singular and plural, male and female pronouns are interchangeable

i. Golden Rule - adhere to ordinary meanings and grammatical construction, unless it leads to manifest absurdity or there is evidence of scrivener’s errors ( revise obvious mistakes of transcription of into law books)

j. Whole Act Rule – idea is coherence

i. Title of a statute is informative

ii. Preambles and purpose clauses are helpful when there is ambiguity in clauses

iii. Provisos and statutory exceptions should be read narrowly

iv. Avoid surplasage ( don’t interpretation in a way that will render something else redundant

v. Presumption of consistent usage and meaningful variation within the statute
1. Wedding of expression unius and consistent usage – rule that where Congress includes particular language in one section of a statute but omits it in another, it is generally presumed that Congress acts intentionally and purposely in the disparate inclusion or exclusion
vi. Rule against interpreting a provision in derogation of other provisions: Avoid operational conflict, philosophical tension, structural derogation

1. Operational conflict – as interpreted, provision 1’s operation conflicts with that of provision 2 (i.e., citizen can’t obey provision 1 without violating provision 2)

2. Philosophical tension – as interpreted, provision 1 in tension with an assumption of provision 2

3. Structural derogation – sharing elements of both operational conflict and philosophical tension, provision 1’s interpretation might be at odds with the overall structure of the statute
k. Mandatory v. Discretionary Language: The “May” v. “Shall” Rule – when statute uses mandatory language (“shall”), courts often interpret the statute to exclude discretion – however, ordinary usage does sometimes consider “may” and “shall” interchangeable

l. Dog Didn’t Bark Rule – if Congress intends to change settled law, they would indicate so clearly

II. Substatnive Cannons
a. Substantive canons are generally directives to interpret different types of statutes liberally or strictly – certain statutes are to be liberally construed and applied expansively to new situations – other statutes are to be strictly construed: not be read beyond their prototypical meanings, 

i. Strict Construction of Statutes in Derogation of Sovereignty – if statute is written in general language, presumed that it only applies to private parties; governments and their agencies not included unless their inclusion is necessary to effectuate purpose of statute

ii. Strict Construction of Public Grants – public grants by government to private parties construed narrowly, in favor of the government

iii. Strict Construction of (Some) Revenue Provisions – tax laws strictly construed in favor of taxpayer – where there is reasonable doubt as to the meaning of a revenue statute, doubt resolved in favor of those taxed – new vies may be tax-imposing provisions to be liberally construed, tax-exempting provisions strictly

b. Represent policies that the Court will presume Congress intends to incorporate into statutes, but such presumptions are rebuttable and generally won’t trump a contrary statutory text, legislative history, or purpose.

c. possible ways a court will use canon:

i. Tiebreaker – canon affects outcome only if, at end of the basic interpretive process, the court is left unable to choose between 2 competing interpretations put forward by parties

ii. Presumptions – at beginning of interpretive process, set up a presumptive outcome which can be overcome by persuasive support for the contrary interpretation

iii. Clear statement rules – purports to compel a particular interpretive outcome unless there is a clear statement to the contrary

d. “Substantive cannons make it easier to achieve objectives while avoiding constitutional issues.  These are great tools for court furthering policy agendas.”

e. Rule of Lenity – when applicable, interpret a statute most favorably to a defendant

i. Separation of powers: legislatures create crimes, not courts

ii. Probably save the rule of lenity for cases that are really on the fence

iii. Justification: Notice: don’t get somebody who doesn’t know what they’re doing is bad

iv. Attempt  to make language in criminal statutes more specific to limit prosecutorial discretion

v. Muscarello - ∆ convicted for “carrying” a gun (gun was in the trunk of his car during a drug sale)

1. Majority relies on ordinary meaning of “carry” – cite sources of literature, dictionary, Bible, etc.

2. Questionable if rule of lenity should apply

3. If lenity is about notice to ∆, it’s probably fine not to apply it here: Malum en se – guns and drugs are a dangerous combination

4. But, if you’re worried about separation of powers

a. The statute is unclear; interpret it favorably to ∆

b. Let the legislature fix the statute
5. Dissent: Dictionaries, press reports, Bible aren’t dispositive of what “carries” means in statute.  Words should be looked at together, “carries a firearm.”  It is reasonable to comprehend Congress as having provided mandatory minimum sentences for most life-threatening gun-connection cases, leaving other, less imminently threatening situations for more flexible sentencing.

vi. McBoyle – § 1919 are airplanes stolen “vehicles” in interstate commerce?

1. Arg. For D: Language only seems to refer to things on land; Congress would have added airplane if they wanted it; Rule of Lenity – want McBoyle to be able to look at criminal code to evaluate actions – some predictive value

2. Prosecution: Airplane seems to be included in transpaortation; The is mala men se – no argument that it’s OK to steal airplane; Not worried about notice in the same way you would be in other contexts
b. Avoid Constitutional Problems
i. Interpret statutes to avoid Constitutional problems
1. Hard enough to pass legislation
2. We don’t want to strike down the acts of Congress lightly
ii. Questionable aspects of this canon
1. Court gets to decide what is Constitutional or not in any given case – question if this is really their place
2. Is it really a good thing to avoid the question?
3. Perhaps Court is just being deferential to Congress ( They would have thought of it already
iii. NLRB v. Catholic Bishop of Chicago – “first identify ‘the affirmative intention of Congress clearly expressed’” before reaching constitutional question
1. Facts:NLRB exercised jurisdiction over lay faculty at 2 Catholic HSs, certified unions as bargaining agents, ordered HSs to cease and desist refusals to bargain.  
2. Holding: NLRB distinction between completely religious and religiously associated schools not workable guide for exercise jurisdiction.  Without a distinction, Board could extend jurisdiction to all church-operated schools, and thus First Amendment might preclude such exercise of jurisdiction.  
3. Majority wanted to see some affirmative intent by Congress that there is some interpretation that would raise Constitutional issue. 
4. Note: this is a very aggressive formulation of this test
5. Dissent: Court requires that there be clear expression of intent, but rare that Congress expresses any clear intent.  This allows majority to rewrite statute.  Interpretation offered by majority is not fairly possible.  Act defines gives 8 exceptions for “employers,” and religious schools don’t fit exception.
iv. Almendarez-Torres - – “where a statute is susceptible of two constructions, by one of which grave and doubtful constitutional questions arise and by the other of which such questions are avoided, our duty is to adopt the latter”
1. FACTS: §1326(a) made it crime for alien once deported to return to U.S. without special permission and authorized prison term of up to 2 years (§1326(b) gave 20 years + fine for alien whose removal was due to conviction for aggravated felony).  ( admitted to violating statute (deported for 3 aggravated felonies) but argued that he could only be sentenced to 2 years; only indicted under  §1326(a).  
2. Holding: construing 1326(b) as a sentence-enhancing provision of 1326(a) and thus not requiring a separate indictment;
a. prior commission of a serious crime is a typical sentencing factor 
b. wording suggests Congress was following standard practice of defining crime then setting up sentencing enhancement.  
3. Dissent: At common law, statutes providing higher maximum sentences for crimes committed by convicted felons were treated as separate crimes and not mere enhancements; jury had to decide this element beyond a reasonable doubt.  Presume that Congress followed this absent clear indication otherwise.
4. More typical application: if there’s two interpretations, use the one that avoids the Constitutional question
f. New Federalism Cannon 
i. Supreme Court in 80s and 90s created or clarified “clear statement rules” that reflect constitutional norms of federalism.  

ii. Basic question: how much power can Congress exert over the states

iii. Hallmark of the Rehnquist court: we don’t want Congress to exceed its power under the Commerce Clause ( constitutional rights aren’t to be totally trusted to the political process

iv. Canon allows for federalism to impinged, but Congress has to be really specific to allow it

Aggressive Cannon ( requires a “super-strong clear statement”

v. Ashcroft v. Gregory –MO Constitution set mandatory retirement age of 70 for most state judges.  (s, state judges, sought declaration that this violated ADEA by specifying mandatory retirement age for employees covered by Act, which covers state and local governments are employers. Act excludes political officers including appointee on the policymaking level or immediate adviser with respect to the exercise of the constitutional or legal powers of the office

1. Questions: Does the act cover appointed judges?
2. Holding: It is at least ambiguous whether Congress intended appointed judges to be included.  In face of such ambiguity, Court will not attribute to Congress intent to intrude on state government functions.  
Extrinsic Sources of Interpretation
I. In General
a. sources outside the text of the statute being interpreted.  
i.  common law
ii. the legislative background of the statue
iii. other statutes and their interpretation.  
iv. The traditional rule was that extrinsic aids shouldn’t be considered if the statute had a plain meaning.  
v. The new textualists believe that the common law and other statutes are usually admissible extrinsic evidence, but legislative background or history is not
II. Common Law

a. In the past: don’t Traditional rule was that statutes in derogation of common law should be narrowly construed.  Such a rule has eroded in modern regulatory state, where statutes are the rule and common law the exception.  
b. Now: common law will come in no matter what your theory of interpretation is
i. Textualist: will look at common law as a source of meaning

ii. Intentionalist – what was Congress getting at? Trying to overrule common law?
III. Legislative Background
a. broadly, the entire circumstances of a statute’s creation and evolution 
i. formal history of a statute’s evolution is widely considered relevant to statutory interpretation, even in jurisdictions whose courts won’t examine legislative debates 
ii. legislative history usually refers to the internal legislative pre-history of a statute (the institutional progress of a bill to enactment and the deliberation accompanying that progress)
b. When to use Legislative history 
i. circumstances of enactment raise red flag
ii. language isn’t clear
iii. purpose isn’t clear
iv. need to define terms of art
v. inconsistency
vi. absurd result 
c. Other Actors in Legislative History
i. Legislative staff members
1. Legislators might not read everything they cite  – Part of the reason Scalia is so skeptical about legislative history
2. BUT somebody looked at it (ie staffers or lobbyists)

3. Under a pluralistic model, this is still okay

ii. Comments from a bill’s sponsor probably get more deference

1. Most likely going to be more consistent in their statements

2. People have relied on them

iii. Presidential signing statements don’t get it much weight

1. May be trying to manipulate legislative history or get a press moment

2. Congress doesn’t get a chance to respond

3. Courts will give weight if President vetoed and Congress responded

a. What was the reason for the veto?

b. How did Congress interpret and react
d. The Legislative History Funnel (From most to least useful)
i. Conference and committee Reports
ii. Sponsor statements
iii. History of bill, rejected proposals
iv. Floor and hearing colloquy
v. Views of non-legislative drafters
vi. Legislative inaction
vii. Subsequent legislative history
e. Circumstances Surrounding the Introduction and Consideration of Legislation 
i. Leo Sheep – a lot of background historical material used by Rehnquist

1. FACTS: Land grants were a checker board ; Need an easement over railroad property to get to reservoir
2. Holding: No easement by necessity
a. Expressio Unius Act has explicit exceptions
b. If gov’t really wants easement, they can pay for it through eminent domain.  At time of the act, government was so focused on expansion, they were giving out everything.  The government was desperate to give RR’s as much as they needed to get land developed
f. Committee Reports
i. most judges and scholars agree that committee reports should be considered as authoritative legislative history and be given great weight 
ii. most legislation essentially written in committee, and any collective statement will represent best-informed thought about what proposed legislation is doing
iii. Limits on Usefulness: 
1. Sometimes there is no committee report for a particular bill or an important provision in the bill because it was added as part of floor debate.
2. often as ambiguous as the statute, particularly because it is more compressed version.  
3. suspicious ( lobbyists and lawyers try to get helpful language “smuggled in”
iv. Blanchard v. Bergeron – conflict in legislative history about attorney’s fees
1. Issue ( What qualifies as reasonable attorneys fees?
2. Blanchard structured deal w/ attorney under contingency fee
a. Attorney gets 40% or recovery, or $4,000 under fee
b. District Court awards attorney $7,500 in fees.
3. Statute ( “a reasonable attorney’s fee;”  Is this contingency fee or loadstar?
4. Committee reports cited lower court precedent ( not so helpful
a. Minor and insignificant

b. Lower court relied on Congressional committee approving three district court decisions (unlikely they actually pored through trial material)
v. Sinclair – Sinclairs will lose farm unless they are able to file Chapter 12.  Statute says they can’t, but the Conference Committee Report says purpose of law was to allow actions like this
1. In this case: Court had to know statute was created to assist farmers during bad agricultural season

2. If they can’t get their remedy from the statute, the statute is useless
g. Hearings and Floor Debates 
i. traditionally received less weight in evaluating intent compared to committee reports unless statement was made by sponsor or informed supporter of bill – 
1. tends to be highly adversarial, without elementary safeguards for balance
2. includes “sales talk” intended to influence courts 
3. remarks are allowed to be amended/supplemented in Congressional Record, so what appears may be totally new 
4. if drafted by legislative or outside interest group, good explanation of structure/operation of statute could be found
h. Presidential signing or veto statements – academic commentators reluctant to accept argument that such statements are authoritative – however, some interpreters interested in view of President, who effectively sponsors much major legislation
i. Statements by Sponsors or Drafters of Legislation (see Montana Wildness) 
i. qualms about relying on statements made during floor debates and in legislative hearings often disappear when speaker is sponsor of bill or amendment that includes the statutory provision being interpreted 
1. sponsors are the most knowledgeable legislators about proposed bill 
2. sponsors’ representations about purposes and effects are relied upon by other legislators
ii. Montana Wilderness I ( :  logging company wants rights to build road through a forest.  They claim a provision of Alaska Lands Act allow them to build a road through 
1. Textualist argument
a. It’s called Alaska Lands Act
b. The section it’s paired with is Alaska based on the fact that the phrase refers to lands in Alaska in other parts of the act
c. Consistency w/ rest of act
2. Personal understanding of sponsor in the senate stated that section should be interpreted to apply to all national forest lands
a. Words of one senator don’t reflect views of all of Congress
b. BUT there was an amendment presented to specifically limit it to Alaska, and it was rejected.
c. There were letters that went back and forth indicating that the language applied nationwide.
3. Court still holds that act only applies to Alaska lands
j. Post-Enactment Legislative History (see Montana Wildnerness) – 
i. include proposals to amend the statute or enact a new and related statute; oversight hearings in response to agency and/or judicial implementation of the statute; efforts to “bend” interpretation of statute 
ii. Montana Wilderness II
1. Legislative history subsequent to the passage from another piece of legislation.  They don’t include a section because they thing similar language has already passes in §1323.
2. This subsequent history shows how Congress understands the statute to function.
k. Legislative Inaction (See Bob Jones) 
i. “dog didn’t bark” – when no one in the legislative discussions says that an important policy is being changed, a court should presume that no big changes are intended
ii. Canon of Continuity – structure of American government suggests a constitutional bias against discontinuity in legal obligations and rights, so without clear indications to the contrary, statutes should be construed to maintain established rules and practices
iii. Acquiescence Rule – If Congress is aware of an authoritative agency or judicial interpretation of a statute and doesn’t amend the statute, the court has sometimes presumed that Congress has acquiesced in the interpretation’s correctness.  
iv. The Reenactment Rule – If Congress reenacts a statute without making any material changes in its wording, the Court will often presume that Congress intends to incorporate authoritative agency and judicial interpretations of that language into the reenacted statute.
v. The Rejected (or Neglected) Proposal Rule – If Congress (in conference committee) or one chamber (on the floor) considers and rejects specific statutory language, the Court has often been reluctant to interpret the statute along lines of the rejected language. 
vi. Bob Jones  ( IRS changes policy in 1970 to revoke exemption for schools that discriminate

1. Question: Does Bob Jones University get tax exemption?  Can the IRS regulations denying them 501(c)(3) status be upheld?

2. Holding: racial discrimination in education violates core values of U.S. and IRS law not allowing tax-exempt status to such institutions has been fully approved of by Congress, as shown by legislative acquiescence.  

a. Congress has amended several times and left unchanged

b. Institution seeking tax-exempt status must serve public purpose and not be contrary to established public policy - Discrimination in education violates deeply and widely held views of elementary justice.

c. Section 170, lists charitable orgs and reveals Congress’s intent to provide tax benefits to orgs serving charitable purposes.

IV. Reasoning from Other Statutes
a. Cartledge  ( Welfare organization seeking attachment on pension to pay family support payments
i. Question: Does ERISA ban on attachments of pensions apply to alimony and child support?
ii. Holding::
1. ERISA is supposed be about protecting employees and their families
2. Look at Social Security/bankruptcy act, etc.
3. Congress would not have designed the statute so that families would not get benefits
a. W/o support, dependents might have to get public assistance
b. would put the burden back on the public
c. If  Congress wanted to do this, they would have said it.
b.  Lorillard ( Is there a right to a jury trial in ADEA (Age Discrimination in Employment Act) trials?

i. Compares to other statutes ( FLSA, Title VII.

ii. Court chooses FLSA

1. Incorporated right to jury trials before ADEA was enacted

2. Adopted FLSA procedures

c.  Morton v. Mancari (Indian Reorganization Act gives employment preferences for qualified Indians in BIA.  Commissioner of Indian Affairs said BIA’s  policy would be to grant preference not only in initial  hiring stage but also in for promotions.  Non-Indians challenge policy as contrary to EEO Act of 1972 and violation of 5th Amendment.  Court finds Congress didn’t intend to repeal Indian preference because: 
i. exemptions in 1964 Act excluding coverage of tribal employment and preferential treatment by industry near reservations. Unreasonable that Congress intended to eliminate longstanding statutory requirements of BIA employment as racially discriminatory, while reaffirming right of tribal and reservation-related employers to provide Indian preference.  
ii. subsequent action: 3 months after amendments to EEOA, Congress passed 2 new Indian preference laws.  
iii. Indian preferences had long been treated as exceptions to Executive Orders forbidding government employment discrimination.  
iv. Repeals by implication are unfavored.  
v. absent affirmative showing of desire to repeal preferences, only permissible justification for repeal by implication is that earlier and later statutes are irreconcilable, not case here.  
Administrative Agency Actions
Administrative Agencies and Legislative Power

I. Non-Delegation Doctrine

a. How to address a non-delegation doctrine question:

i. Step 1: What does statute mean?  Is there an intelligible principle articulated (interpreted very loosely)?

ii. Step 2: If there is no intelligible principle, is there constitutional problem (separation of powers, core legislative duty, etc.)?

b. Substantive canon of statutory interpretation; Courts prefer to interpret statutes in a way that doesn’t give an agency too much power
c. Legislature can’t delegate its inherent lawmaking powers to agencies without providing:

i.  specific standards the bureaucracy shall apply in administering the delegation; or 

ii. laying down an “intelligible principle” to which the administrators must conform

d. Function of Non-Delegation Doctrine (according to Rehnquist)

i. Ensures that important choices of social policy are made by Congress, the branch of government most responsive to popular will

ii. Guarantees that, to the extend Congress finds it necessary to delegate authority, it provides the recipient of that authority with an intelligible principle to guide the exercise of the delegated authority

iii. Ensures that courts charged with reviewing the exercise of delegated legislative discretion will be able to test that exercise against ascertainable standards
e. Non-delegation today
i. Federal Level – once administrative state became more accepted, doctrine fell into disuse

ii. State Level – doctrine is still alive and well in some states – reasons why it has survived at the state level

1. Fed. Judges’ greater respect for Congressional acts than state judges state legislatures 

2. Many of the statutes invalidated at state level are licensing statutes - state judges may have a very skeptical view of the ability or integrity of the state agencies charged with this form of regulation 

3. Federal courts will typically resolve a problem of excessive delegation by a sophisticated interpretation of the statute, often inspired by useful legislative history (see Benzene); state courts are more oriented toward common law decisionmaking and have less to work with 

iii. Proposed Revival at the Federal Level 
1. Legislators concerned with reelection often avoid controversial issues, punt to agencies 

2. Perhaps purpose should no longer be to prevent delegation/require meaningful standards, but to protect against uncontrolled discretion
3. focus should be procedural, NOT substantive, safeguards – courts should demands standards 

f. Schecter Poultry ultimate non-delegation case; still good law
i. (s convicted for violating Live Poultry Code requirement that wholesaler can’t allow buyer to select particular chicken.  Code was promulgated as part of the National Industrial Recovery Act (NIRA) which authorized the President to approve codes of fair competition.
ii. Holding: code-making authority is unconstitutional delegation of power because there is no standard for application, thus allowing trade and industry to regulate themselves
1. No real standard: FTC empowered to enforce “fair” competition
2. Too broad in scope (statue in Shechter covered every industry)
3. Unclear how long the duration of the statute was
4. Private group might be too self interested (poultry industry in Shechter)
5. Too much authority delegated to the President
g. Amalgamated Meat Cutters ( allowed delegation; more modern version of Shechter
i. Facts: Union challenged Economic Stabilization Act, which gave President power to control fluctuation in prices, on grounds of excessive delegation because Act lacked requirement that controls be fair and equitable. 
ii. Question: Does Act has sufficient specificity to avoid the constitutional condemnation of excessive “blank check” authority to the President?

iii. Holding: Act is not excessive delegation because 

1. it is of limited duration, 

2. requires President to develop implementation standards, 

3. was passed in context with much similar legislation.  

h. Benzene
i. Procedural history
1. 1971: Congress passes Occupational Safety and Health Act; OSHA adopts 10 ppm standard
2. 1974: NIOSH finds possible link between benzene and leukemia, finds what it believes to be 
3. 1977: OSHA adopts emergency standard of 1ppm 
4. NIOSH recommendation; struck down by 5th Circuit
5. OSHA adopts 1ppm limit
ii. Holding: burden is on the agency to show that exposure to benzene at 10 ppm presents a significant risk.  

1. Before issuing any standard, the Secretary must find that substance poses significant health risk and thus lower standard reasonably necessary (threshold requirement).

2. Because, didn’t make required threshold finding in this case, standard is invalid.  

3. Until found, not necessary to address question of whether there must be a reasonable correlation between costs and benefits. 

4. If Secretary were allowed to make sweeping declarations outlawing toxic substances without sufficiently quantifiable risks, this would be unconstitutionally too open-ended.  

iii. Significant risk test (threshold) now the law.

1. Both over-inclusive and under-inclusiv

2. Will over-regulate things that pass the threshold, regardless of costs.

3. Will ignore chemicals that are under the threshold

iv. Subsequent case rejects cost-benefit. 

1. “Feasible” does NOT mean cost-benefit; Statute itself is a big cost-benefit calculation

2. True of OSHA and American Trucking
v. Concurrence (Powell)( Record failed to establish that new standard was reasonably necessary.  Even if they did carry burden, also required to determine that benefits bear reasonable relationship to costs because it is unreasonable to assume Congress intended to threaten economic viability of industry.

vi. Concurrence (Rehnquist) – Non-delegation issue.  Congress has to decide whether statistical possibility of future deaths should ever be disregarded in light of costs of prevention.  Reading Act literally, tells Secretary to adopt most protective standard if he can, but excusing him from this if he can’t, drawing no line on continuum of relative safety.  Even though nondelegation doctrine is associated with strong judiciary, it is different – Congress now has to act to effectuate policy.  

vii. Dissent (Marhsall) –Secretary found exposure above 1 ppm to contribute to serious health problems, doesn’t matter that risk in unquantifiable.  Court not permitted to strike own balance between cost/benefit of occupation safety standards.
i. American Trucking:  today’s non-delegation doctrine and the intelligible principle test
i. D.C. Circuit found that EPA’s interpretation (but not statute) violated nondelegation doctrine.  

ii. Supreme Court disagreed and held that EPA’s interpretation is not violation of nondelegation doctrine. C

1. Court has never held that agency may cure unlawful delegation by adopting principle at its own discretion or by declining to exercise power.  

2. Act provides limits on EPA’s discretion and court not qualified to second-guess Congress.  

3. there must be substantial guidance on setting standards, but, determinate criterion is not necessary.  

4. Standard to protect public health is sufficiently defined, don’t need to do cost/benefit analysis.

iii. Word “requisite” ( means “sufficient  but not more than necessary”

iv. Different from Benzene ( Rehnquist joins

1. no confusion, no question of cost benefit analysis ( Language is clearer

2. We don’t think that costs were something you were supposed to consider ( “Congress doesn’t hide elephants in mouseholes:” would have said something if they wanted you to think about this.

3. D.C. Circuit was not following procedure to solve non-delegation problem.

II. Congressional Oversight
a. Oversight in general: 
i. Legislative oversight committees may become captured by the same forces that capture agencies  

ii. Opportunity costs for oversight – time spent monitoring agencies is time away from fundraising, casework, and enacting new programs to benefit constituents.  

iii. Most oversight is informal ( Lawmakers jawbone agency officials as policy is formulated or they intervene on behalf of constituents to present arguments and perspectives.  

iv. Mechanisms to provide members of Congress with information alert them to the need for aggressive oversight or that supports them as they engage in monitoring. 
v. Pros: There is a stronger electoral connection

vi. Cons: Takes away from agency autonomy 

b. Authorizing process (at the stage of wstablishing agency)

i. Give clear authority in organic statute

ii. Broad mandate vs. detailed instructions

c. Information Requests:
i. Police control vs. fire alarm

1. Policy agency all the time ( Regular inquiries.

2. Fire Alarms – let other people bring complaints to you

a. Set up a system of structural transparency.

b. require agency to give notice so people will know what they’re doing

c. Give people standing to file a lawsuit

d. Switch burdens of proof.

d. Appropriations 
i. Appropriations Bills 
1. Congress can change substantive law in appropriations bills

2. Cannon ( We don’t think that Congress is acting unless they are specific about it

3. Seattle Audobon Case

a. Law required 5 things for meeting forest timber harvesting

b. After appropriations, only needed to do 2 things
ii. power of the purse gives Congress an ongoing substantive power 

iii. backdoor “legislative veto” in the appropriations process – because most appropriations of discretionary money must be renewed annually, the process provides Congress continuing influence
iv. Indirect control (other than underfunding)
1. Committee reports accompanying appropriations bills include directives about how money should be spent – not legally binding, but agencies follow mandates in order to get money following year
2. substantive restrictions in appropriations measures ( legally binding because they meet the constitutional requirements for law
e. Inspectors General
i. In-house investigative arm making sure agencies are doing what they’re supposed to be doing

ii. Most agencies have one of these offices

f. Hearings
i. Way to keep us updated on what agencies are doing

ii. Legislative history is often created to tell agency representative to change things

iii. In appointment hearings Congress may tell nominee what they want done.  Discussion: “How’s homeland security doing?”

g. Reporting Requirements ( have to file periodic reports made available to congress

h. GAO Audits: General Accounting Office

i. Makes sure agencies are doing what they are supposed to be doing

ii. Audits budgets, expenditures, etc.
Executive Oversight
III. Removal Power
a. Politics: Head of agency makes a bid difference, indicates what they are doing
b. Executive power in the Constitution
i. Art. 2 § 1 ( “Executive power shall be vested in the President
ii. Art. 2 § 4 ( 
1. gives president power to appoints officers 
2. No express provision for removal
iii. Art 2 § 3 ( President has the power to ensure that laws are enforced
iv. Constitutional History ( Constitutional convention writes constitution.  What gets in?

1. President would be chosen by electoral college, larger states more influential
2. Compromise ( Senate would have to approve appointments; safeguards against too many appointees from large states
3. Didn’t do the same thing for removal
c. 2 Theories

i. Unitary executive: Only one president.  Believe in strong executive/presidential power.  Prez heads entire branch, and needs power over it.  Buck stops at Prez.  He needs to have removal powers
1. If president has hiring power, he should have firing power
2. Expressio Unius: Constitution lists a bunch of things the President can do, but this is NOT one of them

ii. Prez doesn’ t need total control
1. Checks and balances
2. Constitution Allows Congress to vest power elsewhere
d. Independent agencies vs. executive agencies

i. Independent ( Prez can’t fire head unless meets statutory criteria ( goal is to make agency less politicized
ii. Exec agencies ( Prez can remove at will
e. How Presidents get political majorities in agencies

i. Some people quit when Presidents change 

ii. Chair people usually resign since President gets to pick the chairman

iii. With no removal protection, President could just clean house right away

iv. Rule after Humphrey’s Executor: if they don’t resign, President has to wait until their term expires
f. Myers v. US - Court struck down a statute that would have allowed Congress a say in who gets to remove the postmaster
i. To deny President unrestricted power of removal violates the Constitution and is invalid.  

ii. Power to remove subordinate is inherent in executive power 
g. Humphrey’s Executor – Limits Meyers to “purely Executive Officers.” 

i. Prez has no power to remove FTC Commissioner, except as granted by Congress
1. FTC ruled to be quasi-legislative, quasi-judicial ( has duty to investigate unfair trade practice

2. Contrast to Meyers ( Postmaster performs only executive functions (no legislative or judicial power).  Commissioners, however, occupy no part of executive department, exercise no executive power and are free to exercise judgment without leave or hindrance of any other official or any department of the government.  

3. FTC created to carry out legislative policies, serve as legislative/judicial aid.  

4. Presidential power  to remove commissioners would be coercive influence, threaten independence.  

h. Weiner –  Limits power to remove War Claims commissioner

i. FACTS: Commission decides what former POW’s get

1. Not a judicially reviewable decision; final word of who gets what money

2. No mention of removal in act.

ii. Holding President can’t remove commissioner, even when statute doesn’t say anything

1. Adjudicative body ( quasi-judicial power

2. Looks nothing like executive power

3. Body is limited in time – when people filing claims need to know who they’re filing wit

i. Morrison v. Olson – creation of new test: Is Congress trying to interfere with President’s constitutional duty of executive power?
i. FACTS: Independent counsel appointed to investigate high ranking government officials for suspected violations of the law.  Assumption that IC is under AG appointed by prez.  Want a more neutral party to investigate.  Richardson refused to fire special counsel and resigned.  Eventually new AG would fire him

ii. Issue: is statute not allowing President to remove independent counsel unconstitutional
iii. Holding: Statute is permissible – no need for power of removal
1. New test: Is Congress trying to interfere with President’s constitutional duty of executive power?
a.  real question is whether the removal restrictions are of such a nature that they impede the President’s ability to perform his constitutional duty

b. Congress was giving no authority to itself in this case
2. Power is an executive power, but prez can still execute functions w/o direct control

a. Independent counsel is an inferior officer of Limited jurisdiction and tenure ( Need for control is less necessary

b. Function is not essential to functioning of executive branch

iv. Scalia dissent: Worry about unchecked prosecutorial discretion 
1. Going after a person, not an activity
2. Blame shifting ( Legislature can shift blame to IC, or  reap beiefits of work
3. Problem of accountability ( If people don’t like what IC is doing, no political actor really has power to stophim
4. Wants to preserve unitary executive

a. Constitution mandates “all executive power to the president”

b. Strength of the central government to represent the natural interest

v. Benefits of independent counsel statute
1. Need for independence to investigate executive branch
2. Don’t want decisions to ebb and flow with politics
3. Proponents: foundation of trust between gov’t and citizens
4. Non-partisan process to guarantee integrity of gov’t officials
IV. Cost Benefit Analysis: OMB and OIRA 
a. The Role of OMB and OIRA
i. Agency submits proposal to OMB for “significant” regulation ( Economically significant: submit more detailed information (CBA)
ii. OMB responds to agency proposal
iii. If OMB gives pushback, agency usually tries to appease OMB: Fear of executive pressure, negative publicity from President 
iv. OMB cannot force agency to do anything
1. No judicial review
2. Process usually works in practice, BUT no binding obligation on agency behavior
3. Clinton executive order: conflict will be resolved by VP
4. Bush executive order: resolved by some person designated by the President
v. After Benzene, rule: CBA not allowed under governing statute: OSHA will submit CBA to the executive branch, BUT CBA cannot be the basis for their regulation
vi. Powerful Tool for the President
1. Partially force agency to do something they’re not allowed to do by statute; CBA inevitably has some effect on what the agency decide
2. Good subtle way of effectuating Presidential oversight
vii. Criticism of OMB review
1. Some things will be more easily quantified than others
2. OMB will emphasize easily quantifiable costs
b. Submission of Regulatory Plans
i. Regulatory Plans: this is what we plan to do this year, etc.
ii. Executive agencies: submit detailed CBA to OMB
iii. Independent agencies: just a plan that outlines what they’re thinking of doing
1. Largely meaningless
2. Agencies don’t usually stick to the plan and nobody really reads it anyway
c. Paperwork Reduction Act – prohibits any federal agency from adopting regulations which impose paperwork requirements on the public unless the information is not available to the agency from another source within the Federal Government, and the agency must formulate a plan for tabulating the information in a useful manner – agencies also required to minimize the burden on the public to the extent possible
d. Evaluation of OMB Approach
i. Objections to OIRA
1. OIRA’s analysis is weighted to heavily in favor of minimizing cost
2. OIRA lacks the relevant expertise
a. Can they properly evaluate risk?
3. OIRA lacks sufficient staff.
4. OIRA lacks the necessary political clout
5. OIRA unnecessarily delays the promulgation of important regulations.
6. OIRA officials confer off the record with agency officials, and even with members of self-interest private groups.  
ii. Justifications of Cost/Benefit Analysis
1. CBA can ensure efficiency of regulation
2. accountability: informs officials and citizens about the consequences of competing courses of action
3. Enables agencies to weigh advantages and disadvantages of projects in a clear and systematic way 
4. Agency no longer operating in a cost/benefit vacuum

5. CBA is a way of overcoming people’s errors in thinking about risks
6. parties can’t necessarily challenge CBA, but the agency still needs to have one.

V. Executive Orders
a. Politics of Presidential Executive Orders (Reagan/Bush/Clinton/Bush)
i. Regan: Executive Order 12,291
1. Executive branch wants all costs and benefits of agency proposal
2. Agencies not just asking for money; Also tell what they’re going to do and why it’s a good idea
ii. Clinton: Executive Order 12,866
1. Extended Reagan policy
2. Alleviated concern that 12,291 would be partisan on deregulatory lines
3. Still being used by current Bush administration
iii. Clinton Approach has more transparency
1. Past: anybody at OMB can be lobbied
2. Now: only one administrator at OIRA can receive oral communication from people not employed by executive branch
3. All information becomes public (But still not until after agency makes a decision
iv. Variation of Clinton approach by Bush: use of “prompt letters” to agency heads
1. Give suggestions to think about and/or request meetings to discuss
2. More pro-active: use executive branch to increase presence in regulation
b. Analysis of Regan/Clinton Executive Orders
i. Benefits of the methodology:
1. Increases Presidential Power
2. Increase in Presidential accountability; 
ii. Downside of methodology – possible overstep of authority
1. Agencies may be quicker than Congress, but it’s not as deliberative a process
2. Continuity concern: worry that regulation will change every four years
3. Efficiency costs – different presidents will deal with agencies differently; Might add layers to agency’s review of regulations
4. Transparency concerns (partially dealt with by 12,866)
VI. Practical Application
a. To use the process, you need to know:
i. This process takes place (
1. what are you asking for?
2. How can you help the agency to get it for you?
ii. There is a cost-benefit analysis, risk assessment.  Least costly alternative
iii. Which agencies need to do what w/ OMB
1. regulatory agenda (pretty vague)

2. Review of specific regulations (only executive agencies)
iv. No judicial review of OMB.  Conflict resolution by president or vice president (bound by statutes)
v. Used to be that OMB was a huge spot for lobbying, and now one of the changes in the order is that there is a designated person who has to be met with, and agency must be present at meeting
b. OIRA has said the executive orders require the agencies basically to ask and answer the following questions
i. Is there a genuine need for federal regulation?
ii. If there is a need for governmental intervention, why will regulation work better than some less restrictive alternative?
iii. What are the regulatory options?
iv. What are the benefits likely to be achieved through each option?
v. What are the likely costs of each option?
vi. Explain the assumption it uses to calculate costs and benefits where risk and uncertainty are involved.  It should discount values for future costs and benefits to obtain a present value.
vii. In light of needs, alternatives, costs, and benefits, is the regulatory alternative chosen the best alternative?
Adjudicative Powers of Administrative Agencies

I. General Question: Agencies pass regulations that look like laws (perform role of Congress) and also adjudicate (i.e., decide who gets welfare or workers’ comp, who has committed unfair labor practices, etc.) – question of what kinds of claims can an agency decide and if there are any due process constraints on what they can do.

II. Agency exercise of judicial authority
a. Basic issue: how to divide adjudicative responsibility between agencies and Article III courts

b. Reasons for agency adjudication rather than Courts

i. Agency could develop a body of knowledge certain kinds of disputes

ii. Relieve burden on the court

iii. Congress can retain more control over the process ( Judiciary is more independent and might not as easily go along with what Congress wants

iv. More predictable results with agencies (executive directives, etc.)

c. Where the law stands today with respect to delegation (see Schor)
i. Public rights claims 

1. no problem at all (private individual says you took away my license, deported me)
2. “sovereign immunity” gives government control

3. Not losing anything, since right was granted by government in the first place
ii. private party vs. private party?

1. mostly judicial

2. Sometimes in agencies.

iii. Balancing Test (O’CONNOR) ( 

1. Is there judicial review?

2. Acquiescense ( important to decisions, but doesn’t say necessary

3. How traditional is private right?  New right less concerned about agency resolution

iv. Private right created by public statute

1. E.g. copyright/patent claims are creatures of statute

2. Can be adjudicated in front of agency since right originates in statute

d. Crowell v. Benson
i. FACTS: Knudsen sues Benson under Longhsoremans’ and Harbor Workers’ Compensation Act.Case tried by US Employees Compensation Commission.  Commission awards Knudsen an award.  Benson challenges the award
ii. Court held that Act didn’t violate due process and is constitutional because commission is limited to finding facts (not making legal determinations), and because statute allows de novo review for federal courts.

iii. It is useful for commissions to serve as fact-finders because it relieves burden from courts.  

iv. Agency can always decide public rights (rights created by Congress by statute between government and an individual).  

v. Agency can sometimes decide private rights.  Court has to decide jurisdictional or constitutional facts de novo if dealing with private parties – other facts don’t have to be reviewed de novo and Congress has power to defer to the agency.  I

vi. In this case, agency doesn’t have jurisdiction over this case if there is no employer/employee relationship.  Court gets to decide whether there is a relationship de novo.  

e. Northern Pipeline ( Northern Pipeline ( Statute gave bankruptcy courts jurisdiction over all civil proceedings arising under the federal bankruptcy law, or “arising in or related to” those bankruptcy proceedings.  

i. Questions: Can Congress constitutionally give non-Article III judges the broad legal power to hear and to decide all legal controversies “arising in or related to” bankruptcy proceedings?

ii. Holding: Constitution forbids Congress to grant this adjudicatory power to bankruptcy judges.
1. Precedent permitted a delegation of adjudicatory power to non-article III judges in 3 instances: (1) “territorial courts;”  (2) “courts martial;”  and (3) “legislative courts and administrative agencies” the power “to adjudicate cases involving public rights.” 
2. Agency can hear public rights because the government didn’t have to create these rights at all.  
3. Contract claim in question is a private right, so could not be heard by bankruptcy judges.  
4. Crowell involves private right created by Congress and greater Article III court participation and supervision.
a. distinction between kinds of private rights, those created by Congress and those created by common law/states.  
b. In Crowell, commission only found facts, here bankruptcy judges find everything.  
c. Agency in Crowell had to go to courts for enforcement while bankruptcy judges don’t.  
iii. Northern Pipeline is interim case – See Schor for standard
f. Schor – shows where the law stands

i. Facts: Schor is an (investor) sues Conti (broker) before CFTC Commodities and Exchange Act.  Schor convinces Conti to dismiss claim in state court and bring claim to commission.  Conti agrees to have all disputes decided by CFTC.  Schor loses, and challenges agency jurisdiction over claim.
ii. Holding:  Agency has right.  
1. O’CONNOR applies a balancing test
a. Waiver (acquiescence) 
b. Demonstrated need
c. Scope of agency authority
d. How traditional or novel is the right ( more protective of more traditional CL rights.
e. Judical review
2. Schor waived right to court trial
3. No threat to separation of powers because of willingness of parties and demonstrated need for delegation.
4. Scope of what’s being decided by agency
5. CFTC assertion of counterclaim jurisdiction limited to that which is necessary to make reparations procedure workable
III. Due Process and Administrative Agencies
a. Challenge to agencies – didn’t follow proper constitutional procedures
b. Critical determination (  Was the agency engaged in rule-making authority, or adjudicative authority
i. Rule-making ( no right to hearing
1. General rule that affects everybody, or a large group of people
2. E.g. SEC passes a new rule that CEO’s have to sign off on accounting statements.
3. If it turns out that a CEO fails to sign a  report, he can challenge the rule on various grounds 
ii. Adjudication ( right to hearing.
1. E.g. SEC decides to take action against an individual
2. Due process claim - Individual gets a hearing: Before you do stuff to me, I get constitutional proceedings
3. DPC only applies in adjudicative actions (actions apply to one person, or one very small category of people)
c. Basics of a Due Process Claim
i. Is there a property interest?  Remember, must be an entitlement 
(compare Roth with Perry)
ii. If yes, what process is due?  
iii. Apply 3-part balancing test from Mathews (p. 834):
1. Private interest
2.  Risk of erroneous deprivation w/current procedures and probable value, if any, of additional or substitute procedural safeguards
3. Government’s interest
d. Five sources for right to process
i. The organic statute creating an agency or vesting it with powers often specifies applicable procedures.
ii. procedural regulations adopted by agency
iii. APA provides procedural requirements of general applicability
iv. The courts have created federal common law, imposing procedural requirements on agencies – these requirements, based neither on specific statutory provisions nor the Constitution, are designed to facilitate judicial review.
v. Judicially defined constitutional requirements of due process may also be applicable.
e. Goals of procedurally formalities: promote accuracy in agency factfinding; secure agency conformance to statutory directives; enhance the quality of agency policy judgments; permit persons affected by decisions to have their say; facilitate judicial review.  
f. Londoner ( Denver city Board of Public Workshad a hearing to authorize paving a street. New road is built.   Didn’t have a hearing on the assessment after the paving took place.  Some residents object to the assessments

i. Holding: Due process rights were violated by not having a hearing
1. You get a hearing when an agency makes a ruling
2. Get some sort of argument in person
ii. No right to a hearing when legislature makes a ruling  
1. legislative ruling satisfies process
2. legislators are directly accountable to the people
3. agency doesn’t have same democratic controls
g. Bi-Metallic (  Act to raise taxes in Denver
i. Holding: No hearing necessary for legislative action
1. citizens don’t have a right to be heard before general legislation passed, affecting a large group.  Election is the process due.  
2. When rule applies to more than a few, it is impractical that everyone have a direct voice in its adoption.  
3. Constitution doesn’t require all public acts down in town meeting/assembly of the whole.  
ii. Hearings for adjudicative facts ( who did what, when, where, why, with what intent
iii. No hearings for Legislative facts ( don’t usually concern the immediate parties but are general facts which tribunal decide questions of law and policy and discretion.
h. New Property entitlements
i. Goldberg v. Kelly  ( Court held that due process requires pre-termination hearing because interests of recipient and state in not allowing wrongful terminations outweigh fiscal concerns.  Minimum due process requirements should be met, with the recipient allowed adequate notice, ability to cross-examine and present evidence, ability to have attorney if desired.  
ii. Roth ( has a 1 year term as Prof at U of Wisconsin.  He is denied renewal of contract without a hearing. Court finds no property interest
1. Look interest at stake
a. No damage to reputation or good name
b. No property right ( contract was for one year; no entitlement for re-employment
2. Marshall’s dissent Every person who applies for a government job is entitled unless government can establish reason for denial.  This creates property right.  Also, liberty to work is secured by 14th amendment.  Employment is one of the greatest benefits offered by the government and government shouldn’t be able to deny it without demonstrating that actions are fair and equitable
iii. Perry ( Π had been employed in TX state college system as a teacher for 10 years under a series of 1-year contracts.  College had no formal tenure system, but looking at faculty guide, there was evidence to support an informal tenure system

1. Court: There was an “existence of rules and understandings promulgated and fostered by state officials.”  Must be given “an opportunity to prove the legitimacy of his claim of such entitlement in light of ‘policies and practices of the institution.’”

a. Board couldn’t make decision not to retain on the basis of exercise of free speech (would be an unlawful infringement of constitutionally protected liberty) and accordingly Π was entitled opportunity at hearing on remand to prove that failure to renew was based on his exercise of free speech.  
b. In addition, Π should be given opportunity to show property interest from informal tenure system.  
i. Determining what Process is Due: Judges characteristically approach the question of how much process is due in terms of the extent to which an administrative proceeding must adopt the panoply of procedural formalities that are found in court trials.  Ingredients of judicial due process:
i. An unbiased tribunal
ii. Notice of the proposed action and the grounds asserted for it
iii. Opportunity to present reasons why the proposed action shouldn’t be taken
iv. Right to present evidence, including the right to call witnesses
v. The right to know opposing evidence
vi. The right to cross-examine adverse witnesses
vii. Decision based exclusively on the evidence presented
viii. Right to counsel
ix. Requirement that the tribunal prepare a record of the evidence presented
x. Requirement that the tribunal prepare written findings of fact and reasons for its decision
Satisfaction of one basic requirement may advance due process objectives as much as several alternative requirements.

j. Matthews v. Eldridge ( FACTS: Social Security Disability benefits.  Get them based on injury. Case is periodically reviewed – determination based on medical records.  
i. Holding: Not entitled to same hearing as in Goldberg
1. Disability recipients are not necessarily destitute; They can go on welfare if they really need to

2. Findings Based on objective medical evidence

ii. 4 factor balancing test
1. Private interests

2. Risk of erroneous deprivation

3. Probable value of additional or substitute procedural safeguards

4. Government’s interest, fiscal and administrative burdens

IV. The Administrative Procedure Act (APA)
a. If no procedural requirements are given in organic statute, the APA lists default requirements for procedure
b. Organic Statute Requirement of Decision on “Record” After Opportunity for “Hearing”?
	
	Yes
	No

	Rulemaking
	Formal Rulemaking 

§§553(c), 556-557

“substantive evidence” test
	Informal Rulemaking

Notice-and-Comment Rulemaking

§553

	Adjudication
	Formal Adjudication

§§554, 556-557

“substantive evidence test
	Informal Adjudication

(no APA procedures)

[§ 706 and Overton Park]


c. Rule vs. adjudication
i. § 551  Rule – statement of general or particular application, future effect, States requirement going forward
ii. Adjudication – everything that’s not a rule (only affects small number of parties)
d. Adjudications  ( Default category, includes licensing
i.  Informal adjudications

1. No APA procedures

2. Apply due process test

ii. Formal adjudications
1. Trigger: enabling act indicates requirement for on the record hearing
2. Procedures: §§ 554, 556, 557

a. trial-like

b. Usually before ALJ

c. present evidence and testimony

iii. Statute can set out it’s own procedures that override APA

e. Rulemaking ( Applies to “an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy.”  Includes approval of rates.
i. Informal rulemakings – “Notice and comment” ( § 553
1. Procedures: notice 553(b); and comment, agency statement, 553(c)
a. Must publish notice in federal register with opportunity to comment
2. Exceptions: 553(a) 
a. Military or foreign affairs issues

b. Government contracts

c. “Good cause” ( emergency situation; e.g. interim rules to test donated blood for HIV

d. “interpretive rules and policy statements,” e.g. IRS Opinion Letters, Policy Manuals (agency documents), Press releases
ii. Formal rulemakings
1. Trigger: enabling act indicates requirement for  “record hearing,”  “on the record”, or “record”
2. Procedures: §§ 556, 557
3. Courts have been strict because the procedure is like a trial

a. Agencies will have to go through hell to get rules passed

b. Lobbyists will want to put this in statute in order to make it difficult to pass more regulations
f. Did agency do what they were supposed to under the APA? 

i. Usually,  other lawyers have litigated the issues before, and the agency knows what it needs to do.  

ii. Most likely scenarios

1. new statute

2. agency is saying something’s an interpretive rule and it’s not

g. Judicial Review of Facts § 706
i. Can bring challenges that say “agency I don’t like what you did”

ii. In absence of guidelines for review under organic statute, § 706 provides default scope of review.

iii. §706(2) covers all things you could challenge

1. Formal Proceedings:

a. didn’t follow procedure from §§ 556-557
b. violated constitution

c. § 706(2)(e) – unlawful ruling that is unsupported by “substantial evidence”
i. Universal Camera
ii. Allentown
2. Informal proceedings: arbitrary and capricious test of § 706(2)(A)
The Role of Reviewing Courts
I. Substantial Evidence Review
a. Such relevant evidence as a reasonable mind might accept as adequate to support a conclusion
b. Fairly deferential standard 
c. Does not change underlying fact that a preponderance of the evidence is necessary for an agency to make factual finding
d. Court asks: could a reasonable person viewing all the relevant evidence in the record find that a preponderance of the evidence supports the agency decision (Allentown)
i. If the answer is yes, agency decision meets substantial evidence test
e. Universal Camera ( Employee is fired because he called his boss a drunk (or because he supported the union).  NLRB forbid firing because of support for union  Hearing officer (ALJ) decides in favor of employer, and board overturns finding

i. Question: Can court review findings of Board De Novo?  How much deference is due to agency findings?

ii. Holding: Shouldn’t dismiss ALJ; Should review case as a whole

1. Reviewing court must look at the WHOLE record, including ALJ opinion that was overruled

2. The agency has to make the decisions, and is free to overrule ALJ, but reviewing court will review decision and might not accord agency’s decisions under “substantial evidence” review.

3. The APA says that all decisions become part of the record.  Therefore the plain language of the statutes directs a reviewing court to determine the substantiality of evidence on the record including the examiner’s report.  

iii. Allentown Mack ( Factory is sold and under new management.  Union is entitled to refutable presumption of support.  Can only have an election if there is a “reasonable doubt” that the union is actually representative.  Evidence of workers saying they no longer support the union.  ALJ and Board find for union and against employer.  

1. Holding: Finds in favor of company.  NLRB’s “reasonable doubt” test for employer polls is facially rational and consistent with the Act, but factual finding that Allentown Mack lacked such a doubt is not supported by substantial evidence on the record as a whole.

2. Black letter Rule: 
a. Substantial evidence test: could a reasonable jury have gotten this result?
i. very deferential standard of review

ii. You can win it (even if board and ALJ agree, but it will be tough

b. Agencies need to state policy matter explicitly.
II. Arbitrary and capricious review of Informal Procedures (“Hard Look Doctrine”)
a. Overview

i. Applies to any informal proceeding; i.e. fact findings, discretionary policy call
ii. very deferential standard

iii. When court strikes down policies: they are not challenging what the agency chose, just the process in which they choose it (Scenic Hudson)
1. Procedural hard look – idea that agencies must consider alternatives, respond to counterarguments, listen to affected interests, and offer detailed explanations of their conclusions

2. Substantive version of arbitrary and capricious review – the court judges the alternative chosen by the agency to be so irrational that it must be ruled out (entails close judicial control of the merits)

3. Under the “hard look” or “adequate consideration” approach, the court usually doesn’t condemn the agency’s policy choice as irremediably faulty, but simply concludes that the agency has not adequately justified its choice.  

iv. requirements

1. An informal adjudication must have formal findings explaining the decision, even if no formal process 

2. No record = remand to the agency

3. Even though the APA does not require a particular procedure, agency has to produce some record so that we know what the hell it is they’re doing. (Overton Park) 
v. Costs and benefits of review

1. Benefits

a. Reduce individual challenges – can’t make a claim that a certain argument wasn’t considered if there is a record that it was.
b. Prevents agency capture:  Making agency listen to everybody and report
c. Helps reviewing bodies
d. substantive values ( agency can keep track of mistakes
e. participatory right ( makes people take decisions more seriously
2. Costs of requiring hearings and public records
a. Fewer agency actions altogether ( costly to act
b. It doesn’t change any outcomes
c. Courts will use this power to try and influence agency decisions
b. Scenic Hudson ( Con-Ed Going to build a hydroelectric plan on the Hudson.  Agency gives a license.  Testimony that agency failed to consider other types of turbines.  
i. Holding:Must re-examine; Need to require a detailed explanation of agency actions.  Must find that “no alternatives are better”

ii. Agency held hearings, made same decisions, passed judicial review second time around

c. Overton Park ( Want to build a highway through a park.  Statute provides that secretary must seek out alternative routes, and if none are to be found, must minimize harm.  Cannot finance highways through public parks without consider “feasible and prudent” alternative routes, use all possible planning to minimize harm to such park.  Secretary approved route without issuing factual findings as to why no feasible/prudent alternative routes or no design changes to prevent harm to park.  (s allege Secretary didn’t make independent determination of feasibility.  (s argue Secretary didn’t have to make formal findings, did exercise independent judgment.  
i. Holding: Court agreed that formal findings aren’t required, but judicial review based solely on litigation affidavits is inadequate.  Remanded to district court to review Secretary’s decision based on the full administrative record that was before the Secretary at the time he made his decision.  Required to answer three questions:

1. court must decide if Secretary acted within scope of authority, must be able to find that Secretary could have reasonably believed no feasible alternatives existed or those involved unique problems.  

2. decide if actual choice was “arbitrary and capricious” – court must consider if decision was based on consideration of relevant factors, whether there has been clear error of judgment, with searching and careful inquiry (hard look) – court may not substitute its judgment for agency’s 

3. (court must determine whether action followed necessary procedural requirements – here only alleged error is failure to make formal findings and state reason for decision.  
ii. Consequences: Agencies now prepare findings, record of how agency came to a decision.

1. Statute doesn’t require a record, at the time of the decisions in informal cases, but going forwards agencies must give explanations.

2. Alternative would be to put the secretary on the stand

3. Huge shift in what it means to have informal adjudication; it’s starting to look much more formal.
d.  State Farm ( judicial review of informal rulemaking.  National Traffic and Motor Vehicle Safety Act directs Secretary of Transportation to issue safety standards that are practicable, meet need for safety, and are stated in objective terms. Issue of whether NHTSA acted arbitrarily and capriciously in revoking requirement of Standard 208 that new vehicles produced be equipped with passive restraints.  Court held that agency failed to present an adequate basis and explanation for rescinding passive restraint requirement and must either consider matter further or adhere to or amend Standard 208 along lines which its analysis supports.  
i. “relied on factors which Congress has not intended it to consider”
1. Looked at something that congress didn’t want them to do

2. Or didn’t look at something they needed to

ii. “entirely failed to consider an important aspect of the problem”
1. e.g. Never even though about costs

2. e.g. there was an obvious factual alternative that was not considered

3. Failed to respond to significant comment

4. Nothing in the record to support agency’s statement

iii. “offered an explanation for its decision that runs counter to the evidence before the agency”
iv.  “is so implausible that it could not be ascribed to a difference in view or the product of agency expertise”
v. agency action is, without legitimate or adequate explanation, inconsistent with prior agency policies

e. The “Hard Look” Doctrine ( way of describing what the arbitrary and capricious test looks like
i. Agency must consider all relevant factors and cannot look at prohibited factors
ii. Agency must consider all available options and explain why they didn’t choose alternatives
iii. Agency must apply the correct legal standard
iv. Agency must explain their conclusions on issues raised in the decision making process 
v. Hard look can be procedural (did agency consider everything that was available) or substantive (agency just didn’t do a good job of considering an argument)

III. Judicial Review of Questions of Law
a. Chevron ( Clean Air Act tried to limit pollution out of plants.  EPA defines “stationary source” as the entire factory (not each unit).  Challenged that it should be each unit; not the whole factory
i. Holding: EPA’s definition of the term “source” is a permissible construction of the statute which seeks to accommodate progress in reducing air pollution with economic growth.  
ii. STEP 1: Has Congress spoken to the precise question at issue?  (Is the statute clear?)
1. If the intent of Congress is clear, that is the end of the matter because the court as well as the agency must give effect to the unambiguously expressed intent of Congress.  

iii. STEP: 2 If not, is the agency’s answer based on a permissible construction of the statute?  (Is the agency’s interpretation reasonable?)
1. If Congress has left a gap for the agency to fill, discretion is given to the agency as long as the decision is reasonable interpretation of statute.  

2. Extremely deferential to agency.  

3. Agencies rarely lose at Step 2 ( must say that Agency doesn’t have authority to do what it did
iv. Test as spied to facts:  In this case, the language of the statute doesn’t compel any given interpretation of the term “source”; common usage would allow it to connote entire plant.  Language itself implies a “bubble concept” of sorts: each enumerated item would seem to be treated as if it were encased in a bubble. 

1. Step 1: Parsing of general terms in the text won’t reveal an actual intent of Congress, 

2. Step 2: 
a. reason to believe that us of overlapping, illustrative terms was intended to enlarge, rather than confine, the scope of the agency’s power to regulate particular sources in order to effectuate policies of Act. 

b. History indicates policy concerns that motivated the enactment; plantwide definition is fully consistent with one of these concerns – the allowance of reasonable economic growth
b. Chevron effectively holds that ambiguous statutory terms should be interpreted by agencies rather than courts.
i. Agencies have comparative advantages over courts in interpreting statutory terms because of political accountability and technical specialization are relevant to interpretation.  Agency will reflect the values of the current administration.  However, courts will be less subject to the pressures of public interest groups.

ii. reduce the disparateness and balkanization of federal administrative law by limiting the number of circuit conflicts.  

iii.   Separation of powers – policy judgments aren’t for the courts but for the political branches.

iv. An ambiguity in a statute committed to agency implementation can be attributed to one of 2 congressional desires: (1) Congress intended a particular result, but was not clear about it; or (2) Congress had no particular intent on the subject, but meant to leave its resolution to the agency.  

v. If give decision to a court, less likely to be able to change over time.  Congress may want interpretation to be able to change over time, especially with a change in administration.

vi. Congress has more control over an agency than a court.
IV. Telecom Cases – Illustrations of Chevron Step 2 and Step 2
a. AT&T v. Iowa Utils. Bd. (1999) ( Until 1990s, local phone service was thought of as a natural monopoly so states granted exclusive franchises to local exchange carriers (LECs).  Telecom Act of 1996 ended monopolies, and said that LECs must facilitate competition by sharing network with competitors.  Rule 319 required incumbents to provide requesting carriers with access to a minimum of 7 network elements.   Does FCC rule exceed its authority?
i. Holding: Act doesn’t provide adequate limiting standard on what elements of LEC’s network entrant must be granted access to.  Rule must provide some limiting standard rationally related to goals and court agrees that the rule failed to do so.  
ii. Π’s win on Step 2 by pointing to the purpose of the statute and showing that the agency’s interpretation is not consistent with this.  Have to figure out what the intent of Congress was and if the agency’s interpretation is consistent with this.  
iii. It is important for the agency to explain why it adopted the interpretation it did – had to explain why the interpretation is consistent with the goals of the act – have to figure out what the purpose of the act is
iv. Dissent (Souter): Disagrees that FCC’s interpretation of “impair” was incorrect.  FCC’s definitions of necessary and impair are reasonable constructions, if not most common.  FCC took into account Congress’s action, determined they would not mandate economic inefficiency.
v. Concurrence/Dissent (Breyer): See this as a State Farm issue.  Agency didn’t consider the costs, only the benefits.  FCC’s present unbundling rules are unlawful because they don’t sufficiently reflect or explore other side of unbundling coin; don’t explain satisfactorily why an incumbent should be forced to share virtually every aspect of its business.
b. USTA v. FCC ( Round 2: On second interpretation, FCC changed definition of impair to “materially diminish,” would look to 5 factors in determining alternative availability and 5 other factors in determining “impairment.”  Decides to make requirements applicable to every geographic market, regardless of local conditions.  
i. Holding: FCC must substantiate policies with something more than blind support for widest unbundling possible.  Current policy has some problem as first and if Congress intended to have a blanket policy, they simply would have said so
ii. Court could easily make arbitrary and capricious argument – geography could make a difference

iii. But if this is step 2, then the agency HAS to do something different.

c. GTE Service Corp. v. FCC – to increase competition, FCC set aside portions of premises for occupation and use by competitors, relying on Communications Act provision empowering agency to order “physical connections” as necessary for public interest.  1996 Act provided explicit congressional authorization for physical collocation, so LECs are required to provide, on reasonable terms, physical collocation of equipment necessary for interconnection or access to unbundled network elements.  Are they authorized?
i. Holding: FCC’s interpretations of necessary and physical collocation diverge from realistic interpretation of the statute because FCC has favored competitors in ways that exceed what is necessary to achieve reasonable “physical collocation” and that may result in unnecessary takings of LEC property.  
1. Step 1: Given complexity, no plain meaning can come from statute.  Disputed terms have clear definitions if taken out of context of statutory provisions, but within statute, no plain meaning.  
2. Step 2: 1996 Act requires LEC to provide physical collocation of equipment necessary, but FCC order ignores this, requiring LECs to collocate any competitor’s equipment that is used or useful.  Order permits competitors to collocate equipment that may do more that what is required to achieve interconnection access.  Even if more efficient, cannot blind themselves to statutory terms because of efficiency.  
d. Motion Picture Association ( Video descriptions ( insertion of descriptions of scene between dialogue for blind people. FCC wants to mandate for 4 major networks.  Authority from § 1 of Communications Act: “make available to all Americans a radio and wire communication service.”

i. Holding: This refers to geography.  At the time of the act, there is not access everywhere.  FCC action is really regulating content FCC doesn’t have the authority to enact video description rules, or the authority to act as it sees fit with respect to TV transmissions.  Congress authorized report, that is all.  

1. First, FCC is wrong in claim that video description is the same as closed captioning.  

2. Second, FCC’s statement that video descriptions aren’t related to content is false. 

ii. Third, FCC claims that video descriptions are “content-neutral” but this is irrelevant.
iii. Decided as Step 1: statutory authority wasn’t there; Originally statute contained provision for power, but provision mandating video description regulation specifically deleted
e. MCI v. AT&T ( Requiring companies to file “tariff” rates with FCC.  Shows that they aren’t doing price discrimination – not giving price breaks to large companies, misquoting rates, etc. Make sure that monopoly is not doing what it isn’t supposed to do. § 203 (b) Authorizes FCC to “modify” any requirements of § 203.   FCC stops requiring small companies to file tariff rates..

i. Question: Do competitors have to file rates?  Should they be held to same standard?

ii. Holding: FCC’s act is too expansive/extensive to be considered “modification,” but looks to be fundamental revision of statute.  “Modify” has connotation of increment, to change somewhat, but say that other meanings make statute sufficiently ambiguous to give deference under Chevron.
1. Step 1 ( Modify” is not ambiguous, it means moderate change


f. Sweet Home ( endangered species act makes it unlawful to “take” any species in the United States.  EPA says destruction of the habitat is “take”

i. Questions: Does “take” on its own indicate that its illegal to modify habitat?
ii. Holding: Secretary’s interpretation is reasonable (Step 2).  Reasons why it is reasonable: 
1. Ordinary definition of “harm” supports inclusion of habitat modification; unless statutory term “harm” encompasses indirect and direct injuries, the word has no meaning that doesn’t duplicate the meaning of other words that §3 used to define “take.”  (avoid surplus words)
2. (2) Broad purpose of Act supports decision to extend protection to habitat modification, because intended to halt/reverse trend toward species extinction.  
3. Congressional authorization of Secretary to issue permits for takings otherwise prohibited suggest Congress understood provision prohibiting takings to apply to indirect and deliberate takings.
g. Brown & Williamson Tobacco ( majority rules against FDA jurisdiction to regulate tobacco based on structure and overall purpose without much regard to statutory language 
i. Holding: it is plain that Congress hasn’t given the FDA the authority that it seeks to exercise here.  
ii. FDA said in 1938 they could not regulate tobacco and Congress agreed over the years.  If tobacco was really a drug, FDA  has power to ban it altogether
iii. Congress is continually treating tobacco as something that is not to be regulated by the FDA and deals with it itself in other ways
iv. “Common sense argument:” If Congress is going to delegate such a huge political and economic issue, they’re going to say so explicitly.  
v. Breyer: if it’s that important, maybe giving to an agency is a good thing because there will be accountability
V. Chevron’s Scope: Mead

a. Limits on Chevron based on type of procedure agency is using.
b. FACTS:  Customs place tariff on day-planners ( Classifies them as “diaries . . . bound.”  
c. Chevron Step “0” for informal adjudication.  Was there Congressional intent to give force of law?
i. Chevron applies when agency is exercising authority to make rules carrying force of law 
ii. Chevron Deference for Formal adjudication, formal rule-making, and informal rulemaking 
iii. Skidmore test ( applies to informal adjudication 
1. Does it look like your argument is a good one? (less deferential standard)
2. Types of actions ( agency is supposed to be an advisory body not meant to dictate policy
a. IRS letters
b. Interpretative rules, guidelines
3. “weight will depend on thoroughness of consideration, validity of argument,” etc.
d. The future of informal adjudication:
i. Courts will probably want to see something more formalized or serious to show that they took it seriously; a bit more than an announcement
ii. Want Indication that agency is formalized enough that we can infer Congress would want them to have power, and that what the agency is doing is thought through
e. NOTES: 
i. Arbitrary and Capricious review applies to all 4 boxes
ii. Chevron ( Safe with everything BUT informal adjudication
iii. Practical advice: make chevron arguments.  Make same arguments under Skidmore
iv. Arguments to pass Step 0:
1. Traditionally been agency that makes rules with force of law
2. Procedure guidelines in statute indicate force of law, etc.
v. NO Chevron difference for 
1. criminal statutes
2. statute interpreted by multiple agencies (e.g. APA), Freedom of Information Act
3. Something undefined until brief was filed [?]
4. Any policy statement, manual, enforcement guidelines
f. Dissent (SCALIA) ( It looks like choices from rule-making proceedings will get more deference than informal procedures.
VI. The Role of Politics: Revesz v. Judge Edwards

a. Revesz ( Politics play a role in DC Circuit during environmental litigation.  Panels have a moderating effect on how judges vote.

b. Edwards ( Congeniality makes judges listen to each other

i. Judges bring experience to bare on the cases

ii. Democrat and Republican are not absolute indicators on environmental issues

iii. Many people on DC Circuit are not Supreme Court candidates
c. Main question
i. Is there anything that is really “law”?
ii. Are there just judges doing what they want?
Challenging Agency Actions
I. Constitutional Problems – Start big.  It isn’t often, but it does happen and is worth thinking about
a. Separation of powers
i. Is something wrong with the composition of the agency
ii. somebody was improperly removed
iii. Does this belong in an Article III court?
b. Delegation 
i. Is this really a function of legislature?
II. Does the agency have statutory authority to do what it’s doing? 
a. Is it a formal adjudication, formal Rule-Making, or informal Rule-Making?  If so, apply Chevron:
i. Step #1 –– Did congress speak to the issue? (Use all tools of statutory interpretation
1. Cannons
2. Legislative history
3. Can the agency do what it’s doing?
ii. Step #2 – assuming ambiguity, interpretation still has to be reasonable.  So consider whether agency has come to a conclusion that is at odds with the statute’s purpose or otherwise conflicts with the statutory scheme/text.  Analysis is still rooted in statute itself.
1. Same tools
2. Whether interpretation this “reasonable” or not is the only question.
b. Is it an informal adjudication?  If so, apply Skidmore:
i. Did Congress express an intent to have agency make binding rules  (even if statute didn’t specify procedures)?
1. Specifies that they should make rule
2. Implicit authority.
ii. Multifactor test:
1. Is the agency’s reasoning persuasive?  
2. Is it consistent with earlier and later pronouncements?  
3. Is it a technical subject?  (court is usually more deferential)
III. Even if agency has statutory authority, has it made an acceptable policy determination?  (Apply arbitrary and capricious review unless organic statute says otherwise.)
a. Check standard of review in organic statute.
b. Arbitrary and Capricious under APA (default):
i. implausible – too wacky to be justifiable
ii. not logical
iii. Not a reasoned process to arrive at decision
iv. Has agency commented on everything?
IV. Has the agency properly found the facts?
a. What’s the standard of review? Check organic statute for procedures different from APA.  Under APA:
i. Formal: substantial evidence
ii. Informal: arbitrary and capricious
V. Has the agency followed the appropriate procedures?
a. If it’s an adjudication, the Due Process Clause might require a hearing/other procedures:
i. Is there a property interest?  (Entitlement?)
ii. If so, what process is due?  (Apply Mathews balancing test)
b. Statute might require formal procedures
i. statutory claim
ii. look for magic words of procedure (“hearing, etc.”)
c. If informal rulemaking, did they publish in Federal Register and give opportunity for comment?
Page 41 of 42

