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Course Overview  

Disclaimer - there may be a Blackmun-ish pragmatism (with maybe a touch of textualism) slant to some of the analysis.  That’s how I roll.
Why regulate?  4 Factors where there may be “market failure” and distribution problems

p. 5 monopoly, compensate for inadequate info, collective action, externalities
Administrative Procedure Act, 1946, 5 USC 551 et seq. p. 945

553 – rulemaking; 554 – adjudications; 700s – judicial review
Command & Control – centralized decision making

Economic incentives – p. 252 – tend to be more effective
Steps for judicial review (unofficial)

Step 0 – Is the enabling statute constitutional?

0.1 – is there an intelligible principle (Taft’s “Hampton” test)?


0.2 – is there an issue with separation of powers?

Step 1 – What kind of function is the agency performing?


Implementation (executive)

Adjudicatory? (judicial)

Rulemaking (usually legislative Mistretta is an exception)

For Implementation/executive – technically agency only has “rulemaking” and “adjudicatory” – executive functions tend to be most like the residual Adjudicatory setting, some are more rulemaking. – p. 494!!!
For Adjudicatory
Step A.1 – What due process is required (if applicable)?
DP.1 – Is there a protected right?  No state shall deprive a person of life liberty or property without due process of law – administrative action not necessarily state action.

DP.2 – If there is a protected right, what is the proper due process?  Look to nature of the government function (Goldberg v. Kelly) 
For adjudicatory function SOME process is due (In Fung Po, Londoner)  “The extent to which procedural due process must be afforded the recipient is influenced by the extent to which he may be ‘condemned to suffer grievous loss’” Goldberg v. Kelly.  Weighing of interests – Matthews v. Eldrige  Private interest; risk of erroneous deprivation vs. value of further safeguards; government interest

DP.3 – Was this due process met?

Step A.2 – Is this a question of law or a question of Fact?


If Question of Facts


Is the agencies determination supported by substantial evidence on the record as a whole? (include everything)  (Universal Camera, APA 706(E)).  In informal adj., if the record is not substantial enough the court may have discovery (unlikely) or remand to the agency to develop a better record (more likely)

Step A.3 – Is this informal or formal adjudication?

If Informal adjudication, APA provides no procedures that must be followed – Look to enabling statute to determine what kind of process or procedure is due.


IA.1 – does the enabling statute require any procedure or showings? 

Judicial Review based on administrative “record” as a whole.  Is this record adequate and meet the required showings?

If no - this record is likely inadequate (since the agency is not required to maintain any procedures) the court may have discovery (unlikely) or remand to agency to develop better record (more likely).

If yes – judicial review

IA.2 – common sense Skidmore deference – court makes a decision on the record as a whole
If Formal Adjudication



FA.1 –  (C.1) similar to Chevron test (Hearst).  Did congress speak clearly to the issue  (specific definition, range of definitions with agency discretion)

If congress clearly defined the issue themselves – that definition is controlling and must be used

FA.2 – (C.2) did congress delegate discretion to the agency? (Mead)

If express delegation – deference given, is this “arbitrary and capricious”? 


If implied delegation – deference given, is this “reasonable”?


If no delegation – court is free to interpret on their own
For Rulemaking

Note : Outside the agency setup, legislative due process is generally the ballot (Bi-Metallic), within the agency structure it is imposed by the enabling act

Agency is using general rulemaking power and Chevron should apply.

If not, likely a more executive/implementation function  - limited weight given, common sense/Skidmore deference

If Chevron Applies –
C.1 – (Chevron Step 1) Did congress speak clearly to the issue?  Generally this includes legislative history (except Scalia) p. 336, ambiguities in application and environment as a whole (Brown & Williamson)  
Yes - go by what congress wrote, 
No- see C.2.

C.2 – (Chevron Step 2) Is power vested with agency by legislative implication?  Are there any procedural requirements included with that power?  The more process required of the agency, the better indicia that congress intended to vest them with power and ability to have them subject to judicial oversight, for substantial evidence on the record as a whole. 

Express delegation – deference with judicial review on “arbitrary & capricious standard” (overrule Benzene’s vanilla “substantial evidence on the record as a whole”?  State Farm would imply yes)
Implied delegation – deference with judicial review “reasonable” standard

No – agency may be afforded persuasive authority under common sense/Skidmore deference 

How is Court to determine if congress had an intention to give authority to the agency?

Giving the agency rulemaking authority is the best proxy 

Problems with Brown and Williamson (O’Connor) – just because a later congress intended it doesn’t mean that’s what the original one intended

The Benzene case – (1980); p. 53 - 5-4 case, Stevens maj.

Reduction of regulation on benzene exposure from 10 ppm to 1 ppm was invalid due to lack of evidence supporting the change.  Cost-benefit analysis argument set aside.

Remand for review (common for procedural deficiencies)

Why OSHA?  If not for NLRB and OSHA – employer would set one-sided standards 
Step 1 – This case involves a general standard – rulemaking.

OSHA has power to promulgate “occupational safety and health standards” reasonably necessary or appropriate to provide safe or healthful employment.  Court rules that this is the elimination, as much as feasible, of significant health risks

C.1 – Congress was clear and only gave authority to provide for safe employment, and OSHA has a procedural burden to show “substantial evidence on the record” that the regulation will do so.  OSHA performed N&C rulemaking to determine technological feasibility only.  Court ruled that toxic substance @ 10 ppm must pose a “significant health risk” must be shown.  It was not.
Alternatively – fails C.2 under arbitrary and capricious standard after express delegation, similar to State Farm (more likely)
Powell concur– lawyerly argument – did use a cost-benefit analysis but no evidence of connection to harm shown.  Government CAN act, but needs evidence supporting.

Rehnquist concur – disagrees that Congress should have vested this power in the agency.  Off on his own – nondelegation doctrine (failure at step 0) 

1.) where possible congress should make decisions, 

2.) when delegating, Congress must give an “intelligible principle”, 

3.) courts able to test implementation against that intelligible principle
See Bowsher

Cotton Dust Case (1981) (handout), Brennan Majority
Also interpretation of OSHA Section 6(b)5.  Similar to Benzene, an existing standard was being made more stringent.  Cotton Dust causes “brown lung”.   
Steven’s Benzene reading of statute – “significant health risk” is dominant approach

Textualist use of Webster’s dictionary for “feasible”.  Brennan textualist, odd – he is usually about judicial empowerment.  Plain meaning mandates workers health benefits above all considerations – cost/benefit is inappropriate
Step 1 – This case involves a general standard – rulemaking


OSHA has power to promulgate “occupational safety and health standards” reasonably necessary or appropriate to provide safe or healthful employment.  Court rules that this is the elimination, as much as feasible, of signif. health risks

C.1 - Congress did not define - gave authority to OSHA to publish regulations.  
C.2 – Congress expressly gave OSHA the power, OSHA did extensive studies on technological & economic feasibility, cost-benefit analysis and study of the health risks, showing substantial evidence of a health risk. Court ruled must show significant health risk REGARDLESS of cost/benefit (though significant loss of sales or shut down still to be considered).  Health risk was shown, deference given, OSHA’s standard upheld . 
Stewart dissent – study not sufficiently show “substantial evidence” that there would be no significant loss of sales or shut-down of capacity
Rehnquist dissent – consistent with Benzene dissent

Agencies are not elected by the people – must be given intelligible guidelines

Did congress make an intelligible law which may be understood and applied?

Speluncean explorers – hypothetical case on statutory interpretation

Truepenny, C.J – urges clemency, guilty

Foster, J. – can break letter of law without breaking law itself, no crime b/c of circumstances – considered focus case.  Process is a TEAM process – comes out of Holy Trinity church case; has stare decisis issues

Tatting – disagrees with Foster’s state of nature, saw precedent for “self defense” best reasoned but not used; withdraws from case b/c on fence

Keen – literalist (textualist, legal positivist), guilty


Handy - practical wisdom – legal realism.  Politics of the day – may be most dangerous
Statutory Interpretation

Legal positivism – legislature can make positive rules

Vs.
Different government entities working together 

ESG p. 219 et seq.

Funnel of Abstraction – ESG p. 250
Funnel of Legislative History, ESG p. 317
Current Values            Brown & Williamson - Subsequent History

             Evolution of Statute

Nonlegislature Proponent or Drafter



                       Legislative Purpose

Rejected Proposals & Silence

         Imaginative Reconstruction

Weber - Colloquy on Floor

       Specific Legislative Intent

Sponsor Statements

    Statutory Text


Holy Trinity - Committee Reports
Moragne (1970) (handout)– Harlan Majority.  Death due to unseaworthiness

conflict between state law (negligence) and federal maritime law (strict liability)
“Death on the high seas act” (1920) – Intent of the act – congress was attempting to provide a remedy that had not been about.  Attempting to create a uniform system of recovery for death on the waters for negligence.  “Unseaworthiness” develops in maritime law after this act is passed.
How does a judge read statutes that are old and have had circumstances change – get a gap between the statute.  Up to the judge to fix that gap?  
Harlan fills gap, overrules precedent of “The Harrisburg” (1886 case)
Fundamental question – if congress did not think of something the first time around – what should the judge do with it?  Send it back to congress, or fill in the gap?

Pure statutory interpretation – no agency involved; steps inapplicable

Weber (1979) (handout)– Brennan Majority
Title VII – 1964 civil rights act

More senior white person claims discrimination after jobs given to black people under voluntary agreement
McDonald v. Sante Fe – discrimination can be held against both whites and blacks

Brennan picked and chose the parts of Title VII supporting his argument, in 703(a) – “discriminate” includes “required”, not “required or voluntary”, voluntary antidiscrimination programs therefore not discriminatory.  Spurious reasoning, but supported by congressional intent, which may be manipulated.
Letter vs. spirit ; letter of the law – may not discriminate based on race; 
spirit – open up employment opportunities to blacks

Blackmun concurred – otherwise discrim. gets no remedy – practical approach.
Rehnquist dissent – text of statute
Johnson v. Transportation Agency (1987) (Handout) – Brennan Maj.
Classification was sex rather than race, but very similar to Weber EXCEPT public employer instead of private employer.
Brennan –same reasoning as Weber, rely on Weber
Stevens concur – Weber is authoritative precedent and works, even though at odds with actual legislative intent.  Fits well will Blackmun concur in Weber.
Scalia opinion – wanted to revisit Weber a bit; text matters more than intent.  Text literally contradicts the interpretation, which is being accepted (since it works and also because it is remedial in nature)
Will remedial agencies be given greater leeway than others?  

Chevron (EPA) gets more power/leeway than Overton Park (DOT)

South Corp (Fed. Cir. 1982) (en banc) (handout) J. Markey Maj.

Definition of oceanographic vessels for purpose of a fee to repair in other countries
Fed. Cir. recognized previous courts cases as binding authority for Fed. Cir.


P. 5 Fn1 – statute 1466(a)
Documented or intending to act in trade – OR creates a different category.  These vessels were documented but not in coastal trade.  Meets the OR requirement.


Another subsection – 1466(e) – exception to (a).  These vessels did not meet (e) exception and existence of (e) also implied that exception was not necessary if they did not fit into (a) in the first place; read document as whole

Also look to legislative history – but do this AFTER looking to words of the statute – purpose of the statute was to make as broad a tax as possible to encourage American ship industry

Another statute – oceanographic research vessels act – shipowners said that ORVA should be used to interpret 1466(a), narrow, special status should transfer.  Court – the statutes have nothing to do with each other, the same vessels can have two purposes from congress.

Corrections of legislative mistakes – duty of courts?  General rule – not job of courts to rewrite laws; absurd results can be fixed but that’s all

MCI (1994) p. 281 – FCC - Scalia Maj.
Rate tariffs on long distance telecom read to be on LD monopoly. (AT&T only one).  

Statutory interpretation -

FCC may modify rate tariff requirement - dictionary approach to “modify” (big surprise) 
Also - look to dictionary of 1934 – when the statute was passed, modify was small
Stevens dissent – incremental modifications over time, cites alternate 1934 dictionary; deference should be given to the knowing agency
Step 1 – Function? – FCC has power to “modify” rules - broad rulemaking 

C.1 – Scalia rules – statute is clear, modify is small, rule is bad

C.2 – Stevens dissents – statute is unclear/clear and not against FCC; deference s/b given

American Mining (D.C. Cir. 1987) (handout) – EPA

Meaning of solid waste – 42 USC 6903(27) – “other discarded material”
Step 1 – Function? – EPA has rulemaking power to re “hazardous waste”, rulemaking
C.1 – statute is clear, reused is not discarded.  Coal dust and hydrocarbons re-used in manufacture were not “discarded”, Congress’ problem was with disposal.

***Holy Trinity Church (1892) (Handout) – J. Brewer Maj.
Unlawful to prepay transport of alien to perform “labor or service of any kind”.
Church hires British minister - Absurd results exception – common law statutory interpretation, spirit of the law mandates paying for the minister to come is ok.

Contrary to South Corp. – this also had exceptions listed in the statute excluding minister; this was ignored.  South Corp, classic example of a clear literal reading.
Very similar reasoning to Brennan in Weber/Johnson.

Examples of agency cases following similar reasoning

American Water Works v. EPA (D.C.C. 1994) p. 299 – absurd results allowed that “plain meaning” was no meaning – agency could ignore plainly written rules because the results would have, absurdly, lead to the opposite of the clear intent.
Alabama Power v. Costle (D.C.C. 1979) p. 300 -  De minimus rules – OK? 

**Brown & Williamson (2000) p. 289 – FDA – O’Connor  5-4 dec.
regulate cigarettes – “combination” drugs.  Is tobacco is “drug”?
O’Connor – used an all or nothing test (not persuasive); also can’t just look to the statute itself, must look to environment – FDA had ignored their jurisdiction for many years and Congress acted knowing FDA lacked authority (some persuasiveness, but overlooked HISTORICAL intent at passage).  Terrible decision.
Step 1 – Function? – broad rulemaking powers

FDA has power to make rules re drugs, may or may not have power

C.1 – O’Connor – statute (including ambiguities and environment as a whole) is clear, Congress precluded FDA from regulating cigarettes. P. 291.
Alternatively, Segment C of O’Connor’s opinion – probably best reasoning in maj. (and it’s not really possible since Mead didn’t come out until the next year)
C.1 – ambiguous statute

C.2 – Congress did NOT vest power with FDA to make these rules – no deference
Breyer, Stevens, Ginsburg, Souter dissent, take the literal and general purposive view
Pragmatic view leads to more literal reading than maj. – Including SCALIA!
Sweet Home (1995) p. 273 – Interior Dept., Endangered Species Act – Stevens Maj.
Does “take” mean modify or change the habitat of a species?

Endangered species act of 1973 Section 9(a)(1)(B)

May not “take” an endangered species
-List of definitions, The term 'take' means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct." 16 U.S.C. § 1532(19). 
What is the definition of “harm”?  
Stevens – text of act first


Dictionary meaning of “harm”



Broad purpose of Endangered Species Act



Subsequent acts of congress implied indirect actions were harms too


Results in VERY broad application – financial ruin to small farmers?

Scalia dissent – “take” is usually a term of art, defines “harm” as fitting within the term of art as opposed to alternate definitions
Step 1 – Function? – broad rulemaking powers

C.1 – Stevens – statute ambiguous/supports Dept. of Interior assertion on indirect harms

C.2 - ESA specifically delegates authority to interpret to Dept. Inter - deference

Scalia Dissent

C.1 – rule is clear – affirmative DIRECT actions only – no deference
Constitutional Relationships
Schecter Poultry (1935), p 42 – Trade Associations writing rules - Hughes Maj.
Code of Fair Competition – quota system to ensure more people got more work.

National Industrial Recovery Act – Trade associations/Industry writes the regulations, they bring to the POTUS, he then promulgates.  NO PROCEDURE.

Held to be unconstitutional.  


Promulgated in an undemocratic case?


Lack of clear guidelines – see Benzene


Code was unpublished – clearly unacceptable

Amalgamated Meatcutters (D.C.C. 1971) p. 45– Economic Stabilization Act 
Delegated wide powers over price to the POTUS.  Statute on p. 51.  Constitutional.
“as necessary to prevent gross inequities” – provides no other guidelines 
Not look only to text of statute – meaningful content from “the purpose of the Act, it’s factual background and the statutory context”
American Trucking (2001) p. 65 – EPA Clean Air Act – Scalia Maj. 9-0
Clean Air Act – make regulations “requisite to protect the public health” 
Constitutional – Congress is given wide latitude in what is an “intelligible principle”

Stevens concur – functional test to determine type of agency (useful for later cases) 
Myers (1926) p. 76 – Executive recall Postmaster – Taft Maj.

POTUS - unlimited power to remove executive branch employees and high advisors.

Humphrey’s Executor (1935) p. 77- Executive Recall - FTC commissioner –Sutherland

FTC not merely executive; quasi-judicial and quasi legislative.  Congress appropriately limited executive’s removal power
Weiner (1958) p. 79 – war claims commission – Frankfurter Maj.

Looked to the function of the agency, not just the name.  Judicial function.  
Judicial nature precludes unilateral executive removal – followed Humphrey’s.

Chadha (1983) p. 81 – INS deportation; unicameral legis. veto – Burger Maj.

INS wants to deport Chadha, Attorney General used discretion not to deport Chadha ; House of Reps uses unicameral legislative veto to override the AG.  
Unconstitutional – legislature must do bicameral legislation, lack of presentment

White dissent – the initial legislation granting veto went through both houses and was signed by the president – veto itself is not a separate legislative act.
What’s wrong with congress trying to oversee agency?  Nothing.  It was the manner of the oversight that was the problem.  Form is extremely important in agency oversight.
Bowsher Case (1986) p. 91 – separation of powers in budget setting – Burger Maj.

Comptroller general – empowered in the execution of the law (determine spending)
Congress had removal authority – is legislative office.  Unconstitutional for Congress to exert control over an executive function like the budget – unconstitutional.
Stevens concur – points to long history that Comptroller general is legislative
White – dissent – pretty solid on weak separation of powers (Chadha) – 

See also State Farm where he all but has judiciary co-opt legislative function
Blackmun dissent – would only strike removal power (very practical)

Mistretta (1989) p. 93 – Sentencing guidelines, judicial comm.  Blackmun maj. 8-1
POTUS had the power to remove a judge from the Sentencing Commission for cause.
The branches do not have to be entirely separate, not so rigid and formalistic.  
Rulemaking? – not a problem, can have limited rulemaking power (think FRCP)

APPOINTMENT power by POTUS - no problem, already in constitution. 
Despite REMOVAL power by POTUS, court ruled is properly judicial in nature since removal is constrained by “good cause” (though Bowsher was also).  Differentiation from Bowsher (mostly edited out of book) – must harm INSTITUTION.  No harm, no foul – sentencing is already done by all three branches (congress sets punishment limits, executive grants paroles/clemencies), unlike Bowsher this is not a vital function that will undermine the judiciary.  
Hybridize, get efficiency out of new type of functioning entity.  

Scalia - sole dissent– unconstitutional.  May be right.
Morrison (1988) p. 98 (notes) – Independent Prosecutor case – Rehnquist Maj.
Independent prosecutor was an executive branch person – very classic executive power – President could remove the prosecutor but only for cause.  Practical reason to insulate executive function from executive control – want to be unbiased when investigating the president and other executive officials.
Scalia dissent (alone again) – should not be able to insulate purely executive functions from executive removal powers, Humphrey’s executor overreaches beyond Myers

Adjudicative Powers of the Agency
Crowell (1932) p. 123 – Hughes Maj.
Workman’s Comp case; longshoreman’s act – deputy commissioners acted as factfinders.
Private right vs. public right; Public right – government vs. B; Private right – A vs. B

Crowell – private right created by statute – de novo trail give; factfinding in courts

Ok for congress to create agencies that find facts and apply the statute to the cases for PUBLIC RIGHTS.  
Certain components for PRIVATE RIGHTS (constitutional rights) of a case that require Article III findings throughout, de novo review.
Three categories (from Marathon)

Public Right


Private right created by congressional statute


Private right created at common law

Brandeis dissent – pragmatic – why clog the courts with factfinding?  Factfinding is factfinding – allow a review on the existing record regardless of the type of right.  
Northern Pipeline v. Marathon (1982) p. 129 – bankruptcy – Brennan plur. 4-2-3
Article I bankruptcy court – necessary and proper, adj. over any related claims
Debtor – state contract claim against another party as an asset – private right
Brennan – no adjud. powers for Art. I judges – stricter separation of powers than Crowell


Also points to lack of oversight, higher deference on appeal and ability to execute

Rehnquist & O’Connor concur – private rights are too traditionally judicial to allow a nonjudicial body to adjudicate, same conclusion but not as formalistic

White dissent – Art. III oversight is enough.  What – is this guy a closet royalist?

Schor (1986) p. 130 – commodities future trading.  – O’Connor Maj. 7-2

O’Connor’s Marathon swing becomes dominant approach – flexibility allowed, NOT FORMALISTIC, “practical attention to substance” – Crowell reaffirmed
State contract counterclaim allowed agency adjudication – claimant had choice b/t fed court and agency – chose agency.  This choice fits in flexible model – agency adj. ok.
Brennan & Marshall dissent – formal argument a la Marathon

Union Carbide (1984) p. 133 – EPA – O’Connor Maj. 9-0
EPA right to adj. claims on private right created by statute b/t pesticide companies is constitutional.  Adjudication was an integral part of regulatory scheme, and there was judicial oversight.

Brennan concur – formalistic argument again

Due Process 
Londoner (1908) p. 480 – Colorado street improvement tax - Moody Maj

After assessment, before city council approval, there was no forum available for the public to complain – city merely approved despite receiving written objections
City Council, though a legislative body, when they start applying a tax it must start to adhere to due process - right to argue your objections, no matter how brief or informal.  
Step 1 – collecting a tax – an executive function (even though by legislative body)

A.1 – Dues Process?

DP.1 – protected interest in property to be collected by tax

DP.2 – some process is due, none was given
Bi-Metallic (1915) p. 481 – Denver property tax – Holmes Maj.
Every piece of property in Denver increased in value by 40% for property tax purposes.  Same as if the rates were merely changed – general as opposed to Londoner which was individualized.  When acting in a legislative capacity, the due process is the ballot.
Step 1 – passing a law – strict judicial function not in agency – no due process

*Goldberg v. Kelly (1970) p. 620 – New Property – Brennan Maj.

Welfare entitlements a form of property interest – protected by due process clause

Tailoring the process to get more accuracy, allow in person hearing where claimant may confront accusers.  Decisionmaker must justify based on facts and issues put before them

Similar to Matthews v. Eldridge balancing test found 6 years later
Black dissent – the harder it is to take people off welfare, the less welfare will be granted
Step 1 – regards the disbursement of money – an executive function/adjudication
A.1 – Due Process?

DP.1 – protected interest in new property

DP.2 – weighing the interests, gov’ts interest weigh in, Goldberg’s needs are desperate – cutting off welfare impedes claimaint’s ability to challenge the termination

Ing Fung Po case – no process v. due process.
Roth (1972) p. 626 – protected interest, 1st year prof? – Stewart Maj.

1st year Prof. claims not rehired because he spoke out using his 1st amendment rights
Step 1 – regards a suit on termination of employment – a judicial function
A.1 – Due Process?

DP.1 – Speech alone is not a protected right – no process is due.
Perry (1972) p. 630 – protected interest, 8th year prof? – Stewart Maj.

Step 1 – regards a suit on termination of employment – a judicial function

A.1 - Due Process?

DP.1 - Prof. had expectation of tenure; tenure would mean continues employment and an interest in the income from it – potentially a protected right

DP.2 – some form of hearing needed to at least see if Prof. had a right

*Mathews v. Eldridge (1976) p. 649 – Social Security - Powell Maj.

Eldridge denied Social Security disability benefits after 4 years.  

Step 1 – regards the disbursement of money – an executive function

A.1 – Due Process?

DP.1 – protected interest in new property, akin to Goldberg
DP.2 – weighing the interests, gov’ts interest weigh heavily, Eldridge’s need not as severe as Goldberg – post-termination process is acceptable, pre-termination process is not necessary.

Judicial review
National Petroleum Refiners (D.C.C. 1973) p. 495, - FTC case – Wright 

Did congress give the FTC both rulemaking (Section 6g) and enforcement?
Step 1 – regards general rulemaking power – an legislative/rulemaking function

FTC has power under  
C.1 – look to statutory enabling act first -  general language to do what is necessary and appropriate to prevent unfair competition.  FTC has power.
C.2 – Power given?  Yes.  What showings must be made?  That octane markings will reduce unfair competition (not disputed)

Prospective rulemaking is more efficient and fair than case-by-case adjudication
Universal Camera (2nd Cir. 1950) p. 191, p. 201 - J. Hand – review of questions of fact 
Universal Camera (1951) p. 196 – NLRB - J. Frankfurter
Substantial evidence on the record as a whole test
Employee Chairman testified as to what bargaining unit s/b; question of fact – was he fired for this or for other causes?  Trial examiner – other causes, NLRB – overrules, says was fired for Union activity.

First 2nd circuit – ignored examiner report; incorrect – must use record as a WHOLE, include everything even if the agency (NLRB) overrules the factfinding.  BUT should only be given due weight – are not conclusive like a special master.

Courts accountable for reasonableness and fairness

Step 1 – Adjudication function
A.1 – Due process met

A.2 – Question of fact - Substantial evidence on the record as a whole did not support NLRB’s ruling – their agent’s report “tipped the scales” as it were to support employer, not Board

Scenic Hudson v. Federal Power Commission (2nd Cir. 1965) p. 349 - Hays

Scenic Hudson v. Federal Power Commission (2nd Cir. 1971) p. 350 – en banc, Hays
Con Ed must apply to energy commission for a permit

Step 1 – Issuance of INDIVIDUAL permit– executive/adjudicatory; 

A.1 – Due Process?  Not contested

A.2 – is Fed. Power Commission within their bounds of power on this permit? – Q of law

A.3 – Formal or Informal adjudication?  Semi-formal – not trial needed (but rules enabling act did require thoroughness and a record – record means substantial evidence on the record as a whole is available, may be Chevron)
IA.1 – Is the record adequate?  No.  Enabling act required record must adequately show this is the “best adapted plan” after considering all alternatives.  Though it was shown, it did not adequately consider all alternatives there were issues on gas generators vs. electric generators.
Overton Park v. Volpe (1971) p. 357– Dept. of Trans. – Marshall Maj.

should not build a highway through the park if reasonable, prudent alternative is available 
Step 1 – execution of building road over specific park - executive/adjudicatory; 

A.1 – Due Process?  N/A

A.2 – Is the DOT in their power to finance this highway with Federal $$$?  Q of law

A.3 – Formal or Informal adjudication?  Semi-formal – not trial needed (but rules enabling act did require thoroughness and a record)

IA.1 – Is the record adequate?  No.  Enabling act required record must adequately show no “feasible and prudent” alternative exists and that “all possible planning to minimize harm” to the park has been done.  No record at all – remand.

NLRB v. Hearst (1944) p. 234 – NLRB - Rutledge
Definition of “Employee”- use common law standards or NLRB definition?
Congress can give broad range and leave the duty of determining “employee” to NLRB

Precursor to Chevron deference

Anachronistic analysis – came before Chevron
Step 1 – NLRB hearing on specific employer/employer relationship - Adjudication 
A.1 – Due process – N/A
A.2- Which legal standard should be used in defining “employee” - Question of law 
A.3 – Formal adjudication – a record and trial like process is required

FA.1 – did Congress define “employee” or the method of obtaining the definition?  No – it left a broad range and gave the NLRB discretion in coming up with a definition, Court – primary arbiter of if agency acting in bounds of authority – it is.

FA.2 – It was implied that the NLRBs definition was needed in order to maintain a uniform system of enforcement throughout the country.  Implied delegation – reasonableness standard.  The standard the NLRB used was reasonable, due weight given.

Skidmore v. Swift (1944)  p. 237 – DOL , Fair Labor Standards Act - Jackson maj.
Overtime for waiting time?  Overnighters on call in case of fire.
FLSA administrator – overtime depended on how constrained employee’s free will was


Generally – sleeping and eating, personal; most else – time to employer


Lower court – rigid rule – completely ignored FLSA administrators opinion

Why is this administrator’s opinion given less deference than the NLRB?  He does not have as rigorous a PROCESS in making decisions – court looks to the procedures; if the procedures are not inherently reliable then it must be determined on a case-by-case basis how reliable his opinion is.  Common sense deference – administrator has expertise.
Step 1 – Pertains to authoritativeness of FLSA’s general bulletin – rulemaking
C.1 – did congress speak clearly to the issue?  No.
C.2 – did congress delegate authority to FLSA administrator?  NO.


FLSA is mostly advisory, Court has authority to interpret on their own, relying on the FLSA administrator’s expertise to the extent it is due.  Remanded below.
***Chevron (1984) p. 242– EPA – Stevens Maj.
EPA changes stationary source rules applied on a “bubble” concept - plantwide basis –
Politics of the situation – agencies are more flexible and can enact rules more quickly; regime change (Carter to Reagan) meant some policy changes – Chevron allows much greater power to change rules in a regime change – more flexibility to politics of the day (also provides a clear roadmap for judicial review of Questions of Law)

Essentially does away with deference for longstanding rules over new rules – precisely gives deference TO new rules (p. 339)

Limiting strictures – p. 434

Pure law (Cardozo Fonseca) – courts are the final arbiter of the law

step 0 (procedural problems, constitutional problems, factual issues, etc.), 

canons of statutory construction, 

use other sources (legislative history, environment – Brown Willamson) 
Chevron applied to delegation of power to POTUS, p. 435?  Separation of powers!

Legislative supremacy doctrine? – executive and judiciary execute and interpret what the legislature writes – Chevron limits judicial power, constrains agencies.  Scalia’s literal readings fall in that category, but he has been sole dissenter in many cases.
Pragmatism! – Blackmun/Stevens pragmatism – best way to get clear rules and allow agencies to effectuate their intended purpose of better efficiency – rules become less ossified and government more dynamic, yet still within clear bounds.

Chevron step 1 – has congress directly spoken the question at issue?  If the intended result is clear, the agency must give deference to the clearly expressed intent of congress.  Judiciary is the final authority on matters of statutory interpretation – courts may overrule agencies on the clarity of laws and the extent of their authority using the traditional tools of statutory construction
Chevron Step 2 – If congress was unclear (and after Mead, gave some indicia of authority) - Agency gets first shot.  NOT FOR COURT TO DECIDE POLICY.


If delegation of power express – arbitrary & capricious standard



If delegation implied – reasonable standard

Fairly similar to Hearst except for rulemaking - maybe they didn’t do much at all and  just laid out steps to cite
Step 1 – Pertains to authoritativeness of EPA’s general regs – rulemaking

C.1 – did congress speak clearly to the issue?  No. (circuit court agreed)
C.2 – did congress delegate authority to EPA?  Yes, authority to promulgate general regulations granted, implying authority over this particular definition.  Implied authority = reasonable standard – EPA’s definition is Reasonable (meets congress’ intent to help business and control air emissions)  Deference given, EPA’s “bubble” concept used. (well – it is called Chevron deference)
Cardozo Fonseca (1987) p. 255 – INS deportation – Stevens Maj.
Asylum may be granted if based on a well-founded fear – INS say “more likely than not”.

INS’ interpretation of the second statute is WRONG

Step 1 – INS hearing on specific deportation - Adjudication 

A.1 – Due process – N/A

A.2- Which legal standard should be for “well-founded fear” - Question of law 

A.3 – Formal adjudication – a record and trial like process is required

FA.1 – did Congress define “well-founded fear” or the method of obtaining the definition?  (equivalent of C.1) There is an statutory avenue of determining well-founded fear – it focuses on an individual’s subjective beliefs and, based on the legislative history, was intended to be broader than other statutes requiring more probable than not.  Pure matter of statutory construction – narrow task.
FA.2 – (C.2) – not reached
Scalia concur – troubled by Stevens’ general tone that courts may overrule agencies.

Harris County (2000) p. 259 – DOL, FLSA again (Skidmore) – Thomas maj.
Overtime pay converted to vacation time – Texas wants city workers to have to use it
FLSA – cannot force people to use time if they didn’t agree to

No Chevron deference.  Why not?  There was a lack of formality in the process – informal adjudication (Chevron only in rulemaking and Formal adj.)  Skidmore deference given, but is unpersuasive – CAN for workers to take vacation time despite FLSA
Step 1 – Pertains to the specific cases of 137 state employees - adjudication

Step A.1 – Due Process?  Not considered

Step A.2 – Regards the interpretation of the FLSA – Question of Law

Step A.3 – Was a private letter to the employer, no process, informal adj.
IA.1 – does the enabling statute require any procedure or showings? No, lessening any deference that may have been given to the agency

IA.2 – Common sense/Skidmore deference, using statutory interpretation and the record as a whole (including the FLSA letter) – it was ruled the employees may be required to take the vacation time by their employer.  Thomas cites Skidmore – would not likely be changed by Mead.
Scalia concur – CAN have Chevron deference in informal adjudication IF it is the well-reasoned position of the agency (and presumably some process must have been used to demonstrate the thought that went into this, thus essentially MAKING it informal rulemaking as opposed to informal adjudication).

Calls Skidmore deference an anachronism.  Why bother?  It’s a common sense test.

Fails at Chevron step 2 – not a “reasonable” interpretation.  Scalia does not feel the need to show FLSA has the authority to make rules (presumably a la National Petroleum - no explicit rulemaking, but if have adjudicatory power it makes sense).  He dissented Mead – VERY literal reader of Chevron.
Breyer dissent – Skidmore deference is persuasive
Mead (2001) p. 261 – Harmonized tariff schedule, Customs – Souter Maj. 8-1
Tariff schedule does not define “diary”; Customs wants to include day planners
Souter – informal adj. failed on process, failed on indicia of delegation

Two rationales

0.1 – Taft test - no intelligible principle granting this authority to Customs – unconstitutional delegation, nondelegation doctrine (Rehnquist would be ecstatic)

OR

Step 1 – Pertains to the specific case of Mead day planners - adjudication

Step A.1 – Due Process?  Not considered

Step A.2 – Regards the interpretation of “diary” in the tax statute – Question of Law

Step A.3 – Customs office wrote a private letter ruling to Mead, followed by a more reasoned and equally informal private letter by the HQ office - informal adj.

IA.1 – does the enabling statute require any procedure or showings? No, lessening any deference that may have been given to the agency

IA.2 – Common sense/Skidmore deference, using statutory interpretation and the record as a whole (including the Customs letters) – it was ruled the expertise of the customs agents should be given due weight and consideration in determining the definition of “diary”
Scalia dissent – textual reading of Chevron, wants to maintain “legislative supremacy” 
Ohio v. Dept. of Interior (D.C.C. 1989) p. 329
Natural resource damage assessment regulations promulgate by DOI.
The “lessor-of” rule theory – making replacement cost the same as use cost – Section 3
Step 1 – Pertains to authoritativeness of DOI’s general regs – rulemaking

C.1 – did congress speak clearly to the issue?  There is an avenue for congressional meaning – within the statute congress showed a distinct preference for restoration of damaged natural resources – lessor of rule is in contradiction to that preference.
Alternatively – Section 6, hierarchy of assessment methods
C.1 – congress did not speak clearly to the issue, did not forswear efficiency and market price can certainly be used as a factor in determining regs, DOI left with the discretion of determining appropriate regulations.

C.2 – This is an implied delegation of power and, in light of the goal of restoration the DOI’s regulations are unreasonable
Alternatively – Section 13, contingent valuation – reasonable & deference

**Allentown Mack (1998) p. 204 -  NLRB, poll for new union? – Scalia Maj. 5-4
Unionized truck plant sells whole plant to another owner, half of employees stay
New company hears from 7 of 32 employees that they don’t want union - conducts internal polling to determine if employees should get a recognized bargaining agent – poll showed employees didn’t want an agent, though under previous owner they had.
2 issues – 
1.) what standard to use in determining legality of polling



2.) under the NLRB standard, was there an “objective reasonable doubt”?
1.) NLRB considers treat poll and simply refusing to deal with union as the same, both requiring “an objective reasonable doubt as to union majority”.  Like APA 706(2)a review (Question of Law, express delegation) “arbitrary and capricious” standard – this method is not arbitrary and capricious.
Step 1 – NLRB general rule of legality for polling - Rulemaking 

C.1 – did congress speak clearly to the issue?  No – left to NLRB

C.2 – did congress delegate authority to NLRB?  Yes, expressly granted.  Express authority = 706(2)a “arbitrary and capricious” standards – NLRB was not arbitrary and capricious – for polling there must be “an objective reasonable doubt as to union majority”.  

2.) was there an objective reasonable doubt?  NLRB says no – had an UNPUBLISHED secret agenda that it tends to go by a strict head count.
Scalia – secret agendas are anathema to judicial review, not accorded deference
Step 1 – NLRB hearing on specific employer/employer relationship - Adjudication 

A.1 – Due process – N/A

A.2- Is there an objective reasonable doubt prior to the poll?  - Question of fact 

Is the NLRB determination supported by substantial evidence on the record as a whole?  No.  Scalia mostly ignores agency expertise in this (no surprise).
Rehnquist (and Stevens) dissent – may be good reason for a head count – ALJ has factfinding expertise.  Political bias?  Judges tend to favor unions.  
State Farm (1983) p 368 – Sec. of Transportation - seatbelts rule – White maj.
NHTSA revokes Safety Standard 208 requiring passive restraints as ineffective
Justice White – all but gives policy rulings (really not into separation of powers)
Deference backfired?  Deference given to the first, well reasoned ruling, meaning that revoking the ruling must also be well-reasoned

Step 1 – NHTSA revocation of standard  - Rulemaking 

C.1 – Is the statute clear?  It allows NHSTA discretion

C.2 – is power granted?  Yes, express delegation of power, “arbitrary and capricious standard of review.  Notice & comment rulemaking must show the  agency must cogently explain why it is exercising its discretion in a given manner.  This was not shown.  Abuse of discretion cancels deference.
ERISA – Preclusion (514) and remedies (502)
Shaw (1983)– NY Human rights law, pregnancy – Blackmun Maj.

2 NYS statutes – 

NY Human Rights Law – no discrimination on basis of sex (includes pregnancy)
NY Disability Benefits Law – if provide nonoccupational benefits must also provide for sick leave for pregnancy

Broad definition of “relates to” plan

NY Human Rights law temporarily have longer reach than fed law, which did not consider pregnancy to be sex discrimination for a short time when NY did.
Two issues.

1.) NY Human Rights law - Preclusion, not conflict with U.S. laws - 514(d) - For standalone disability plans -  while NY law overreached Fed, NY law is preempted by ERISA (but once Fed law caught, then ERISA may not “alter, amend, modify, invalidate, impair or supersede any law of the United States” including Title VII, so preclusion is unavailable); Do Dubuono analysis to see if law has more than minimal effect on the plan
2.) NY Disability Law – plan is exempt from preclusion if solely for the purpose of complying with disability laws. (4(d)).  Definition of “plan” for comprehensive/multipurpose plans - definition of plan means “one plan”.  Comprehensive plans are not solely to comply with disability, can get preclusion.
Met Life (1985) – MA statute req’d mental health coverage – Blackmun Maj.

Saving Clause (514(b)(2)(A)) – no preemption for anything that “regulates insurance”.
Deemer clause (514(b)(2)(B)) – exceptions to the savings clause; Employee Benefits plan not deemed to be an insurance company for state laws “regulating insurance companies, insurance contracts, banks, trust companies, or investment companies.”  Exempting insurance contracts relating directly to plans implies indirectly related insurance contracts NOT SAVED. 
Broad definition of “regulates insurance”

Common sense?  Met.
McCarran-Furguson Test (p. 724) (This is later discarded but the concepts retained)

1.) Whether the practice has the effect of transferring or spreading a policyholder’s risk

2.) Whether the practice is an integral part of the policy relationship between the insurer and the insured

3.) Whether the practice is limited to entities within the insurance industry

Met life insurance is not saved, MA is not preempted, compliance must be given.

Pilot Life (1987) – LT disability plan – O’Connor Maj.

General common MS law state tort law does not “regulate insurance” – preempted
Also – any new remedies created by the state law?  Yes, tort law allows for more damages, punitive damages.

First time we see remedy preclusion (502).  See Ingersoll Rand and Davila.

Firestone (1989) – termination pay on selling entire plant – O’Connor Maj. (9-0)
Two issues

Fiduciary relationships – standard of review
Who is a plan participant?

Firestone sells plant to Occidental; no termination pay, workforce not “reduced” 

Also – respondents seek information on all 3 Firestone ERISA Plans

Workforce not “reduced” – contractual interpretation (1132(a)(1)(B)) standard of review
Fiduciary relationship in benefit plans is similar to trusts, determinations given deference ONLY IF trustee is given discretion over definitions 
If the plan is silent (as here), de novo review and normal rules of contract interpretation apply
Who are participants?  A natural reading of 1002(7) – ERISA Section 3(7); P. 117 –
1.) “’employees in, or reasonably expected to be in, currently covered employment’”

2.) “former employee who ‘have … a reasonable expectation of returning to covered employment’ or who have ‘a colorable claim’ to vested benefits”

a. Reasonable expectation includes

i. Colorable claim that they will prevail in a suit for benefits

ii. The eligibility requirements will be met in the future

Ingersoll Rand (1990)– vesting for retirement, state claims – O’Connor Maj. (9-0)

Employees fired immediately before vesting, sued in TX state court on TX claims only.  
ERISA clearly relates to this plan – therefore preemptive.  Claims disallowed.

ERISA claims now precluded (claim preclusion, 1st year Civ Pro) – Pl. screwed

Why not use ERISA claims?  Litigation strategy – punitive damages.
What did employees get from ERISA – substantive rights for retirement; information provisions, facilitate EXISTENCE of the plans – employers don’t need to have the plan to begin with, may not have it if they need to comply with 50 different regulatory schemes

Additional reason for preemption – Section 510 of ERISA; p. 142-43 – what is the remedy congress intended for section 510?  502 gives remedies of equitable relief and the benefits of the plan, no punitive damages – See Pilot Life (and Davila)

Varity (1996) – Employers as plan administrators - Breyer (6-3)
(Massey-Ferguson) – the two corps are “interchangeable” for purposes of the decision
Massey-Ferguson sticks all its losing divisions together to get them to fail, convinces employees to switch to a self-funded pension in the loser Massey Combines

Grantor or fiduciary? – what capacity is the employer acting


p. 498 “a ‘person is a fiduciary with respect to a plan,’ and therefore subject to ERISA fiduciary duties, ‘to the extent’ that he or she ‘exercises any discretionary authority or discretionary responsibility in the administration’ of the plan.  ERISA 3(21)(A)”.


Who’s perspective? – employee sitting in the room; M-F was fiduciary.
Duties of fiduciary?  P. 504 - Includes “‘ordinary and natural means’ of achieving the ‘objective’ of the plan”.  M-F intentionally connected statements about Massey Combines bright future and about the future benefits
If fiduciary -  Prudent Man Standard (ERISA 404)
Remedies available?  Other equitable relief ERISA 502(a)3(B) – in this case, reinstatement into the plan.  

Individual causes of action – ok under 502(a)3(B) - catchalls
De Buono (1997)– NYS Health Facility Assessment - Union-run hospital – Stevens maj.
Does ERISA preempt these surcharges?  Extent of “relates to”
There COULD be a general state law that could be so burdensome as to require preemption, but that is not this case
Must have more than an incidental impact on the plan

Step 1 – is this an area traditionally occupied by the states?
If yes (like regulating health & safety) – the beginning presumption is that Congress did not intend to supplant State law



Step 2 – is this the type of law Congress intended to preempt

Laws of general application tend not to be, 

Laws relating specifically to benefits, plan administration or state causes of action requiring the existence of a plan or reference to ERISA or ERISA plans tend to be

Direct impact does not matter – HFA tax is a law of general application and is just as likely to have an identical indirect impact upon the plan.

UNUM Life (1999) – LT disability plan, CA (common law) - Ginsburg Maj.

Always good to have the U.S. write an amicus on your behalf, did for claimant
2 issues -CA laws – 
 1.) Notice prejudice rule – if delay does not prejudice decision then the notice requirement is waived

2.) CA agency law - employer acts as agent for insurance company
Notice prejudice rule “regulates insurance” and is saved by saving clause

Common Sense - met

McCarran-Ferguson – not all need to be met – falls by the wayside a bit


Factors are merely “relevant”, not “required”

Risk shifting?  U.S. as amici argue it does spread risk.  Court makes no findings, merely that other two factors sufficient

After Pilot Life – Are any remedies created?  Not really, no.

Agency law that does not pertain to insurance – preempted


Does it “relate to” an ERISA plan?  Would have a “marked effect on plan administration”, forcing the employer to assume a role and legal duties.  Relates to the plan.
Pegram (2000) - state malpractice claim, ok – Souter maj.
Two separate claims, one to Dr. for malpractice, one under ERISA fiduciary.

Treatment decisions are not fiduciary decisions
State tort law – to the extent that is appropriate forum (malpractice) it should be used.  See Du Buono.
Rush Prudential v. Moran (2002)– IL statute regulating HMOs - Souter maj. (5-4) 
Ill statute – p. 361; where there is a medical necessity, there must be a timely outside review; if the outside review concurs with the primary physician, the HMO MUST do that course of action.  Similar to binding arbitration.
Does this “relate to” the plan? Of course – the law bears indirectly but substantially on all insured benefit plans (more than incidental effect, Du Buono)
Does this regulate insurance (fall under the savings clause)?


Common sense approach – HMO both a health care provider and insurer

McCarran-Ferguson test (see UNUM life)
IL statute – defines HMO as a partial bearer of risk – coincides with congress and meets “regulates insurance” standard.  Reinsurance would not take them out of the insurance business.

Any remedies created?  Pl. was suing only to pay for the medical benefits she received.


Not new cause of action, not new relief – just way of getting existing relief

Kentucky Health Care Assoc. v. Miller (2003) - kill McCarran Ferguson – Scalia maj.

Insert contract terms into health benefits, may not discriminate among health care providers & allows any chiropractor if chiropractic allowed
Law did no speak directly to insurance – no problem

Regulate Insurance?  

McCarran Ferguson discarded – never related SPECIFICALLY to ERISA

Use common sense test ONLY (not much different from McCarran Ferguson)


New two prong test common sense test



Specifically directed toward entities engaged in insurance
Must substantially affect the risk pooling arrangement between the insurer and the insured
Black and Decker (2003) –treating physician rule – not in ERISA – Ginsburg maj.
Department of Labor has regs that don’t include treating physician rule – Chevron

Chevron could have ended discussion, still came out that way by stat. interp.

***Davila (2004) – fiduciary/medical split redux – Thomas maj.
2 cases, same result

Davila prescribed Vioxx, plan determined it would not provide, complications
Calad – treating physician wanted her to stay post-surgery, discharge nurse discharges anyway, post-surgery complication

Pure medical decisions – not a fiduciary decision (Pegram)

Mixed medical/fiduciary decisions – considered fiduciary (Davila)
Davila – entirely fiduciary – just a matter of whether the plan covered this drug – NOT MEDICAL at all – simply interpreting the plan

Calad case – the nurse is the one who discharged her, mixed fiduciary and care, even though a nurse did the discharge no cause of action for treatment practically kills Pegram
502(a)(1)(B) – coverts state causes of action into federal causes of action – 

removal will always be granted

Preemption as to remedies - 502 carries it’s own power preemption status apart from the savings clause.  When remedies are in conflict 502 takes precedence regardless.
Ginsburg  concur –Points out holes in the system and attempts to use “other equitable relief” to fill that hole.  This may not be enough and legislative action may be required.. This is contrary to the narrow reading “other equitable relief” has been given in the past, but alleviates some of the problem of ERISA preempting some state action and leaving nothing in it’s place
Whose job is it to fix Davila?


Souter – congress’ job (Pegram)
Case Quick reference

Formal rulemaking


Informal rulemaking


Ohio v. DOI


Chevron







Skidmore







Brown and Willamson







Sweet home







Benzene







Cotton Dust







MCI







American Mining







American Water Works







National Petroleum







State Farm

Formal adjudication


Informal adjudication



Hearst




Overton Park



Allentown Mack*


Londoner



Universal Camera


Goldberg v. Kelly


Crowell



Mathews v. Eldridge


Marathon



Scenic Hudson


Schor




Harris County


Union Carbide



Mead


Roth


Perry


Cardozo Fonseca

Constutionality


Statutory Interp. Only


Schecter Poultry


Weber (civil rights)


Amalgamted Meatcutters

Johnson (civil rights)


American Trucking


South Corp


Myers




Holy Trinity Church


Humphrey’s Executor


Weiner

Agency Constitionality

Other


Chadha



Bi-metallic


Bowsher


Mistretta


Morrison

Getting to Chevron – Page 1 of 3 – The Beginning








   If yes









If No











                  Getting to Chevron – Page 2 of 3 – Adjudication










                                          If applicable




                                                                                If yes


                                           If no

If not

Applicable




                       If yes













Getting to Chevron – page 3 of 3 - Chevron











If congress was         unclear or explicitly left gaps to the agency




Constitutionality


Steps 0





Step 0.2


Is there an issue with separation of powers?





Step 0.1


Is there an intelligible principle (Taft)?





Step 1





What kind of function is this?





Implementation


(executive)





Agencies tend to act like judge jury and executioner (thus the need for oversight), most executive functions are considered residual Adjudicatory functions.


See enabling act to determine where to go





Adjudicatory


(judicial)





Rulemaking


(legislative)











To Chevron


(Steps C)





To Adjudication (Steps A)








To Page 3








To Page 2





From Page 1





Due Process 





Step DP.1 – Is there a protected right?





*Adjudication *





Step A.1 – What due process is required?





Eldridge Factor – extent private interest condemned to suffer grievous loss





Due Process 





Step DP.2 – What is the proper due process?





Eldridge Factor – risk of error vs. value of safeguards





Adjudication 





Step A.2 – Adjudication of Law or Fact?





Due Process 





Step DP.3 – Was this process met?





Eldridge Factor – government interest





Question of Law


Formal or Informal Adjudication?





Question of Fact








Formal Adjudication





To Chevron – Steps C





Informal Adjudication








Is the agency’s determination supported by substantial evidence on the record as a whole (giving due weight to the agency’s own expert opinion)?  (Insufficient record will likely be remanded) APA 706(E)





Does the enabling statute require any procedure or showings?








To Page 3





From Page 1 Rulemaking





From Page 2 Formal Adjudication





*Chevron*


(Steps C)





Procedural Defect Cheat Sheet





Think Benzene, State Farm &


National Petroleum (procedure ok).





Chevron – Step C.1





	Did congress speak clearly to the issue?  Generally this includes legislative history (except Scalia), ambiguities in application and environment as a whole (Brown & Williamson).  If the court determines a legislative ruling, that is controlling and constraining upon the agency. 





What process is required?  (notice & comment rulemaking, formal rulemaking, trial-type hearing)





What showings must be made by this process?  (substantial health risk, unfair competition)





Chevron – Step C.2





Did congress vest the agency with this power (Mead)?  Is this vesting subject to any procedural requirements?    The more process required of the agency, the better indicia that congress intended to vest them with power, accountability and ability to have them subject to judicial oversight, for substantial evidence on the record as a whole. 








No delegation


 Agency may be afforded persuasive authority under common sense/Skidmore deference but the Court may determine based on substantial evidence on the record as a whole





Implied delegation


 Deference given - Judicial review is on a “reasonable” standard








Express delegation


 Deference given -Judicial review is on an “arbitrary and capricious” standard
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