CONTRACTS OUTLINE

General Contracts Principles
· Contract is an enforceable promise – generally the result of bargaining.

· Exceptions: promissory estoppel, quasi-contract
· Terms of promise sometimes explicit, sometimes implicit.

· Use reasonable person standard to determine what did the parties mean by what they did/said?
· Not all contracts are enforceable: duress, unconscionability, mistake, impossibility, etc.
· Retrospective: determine what parties meant by what they said.  Gap-filler.  Achieve socially desirable result.  Benefit of bargain if possible.

· Prospective:  set rules for future parties, if no remedy specified parties get default

· Socially desirable outcomes:

· Party w/ greater info doesn’t take advantage.

· Create incentives unfavorable to D so it will negotiate damages ex-ante.

· Deter parties from acting strategically.


INTENT to CONTRACT: OFFER and ACCEPTANCE
Offer and Acceptance - Generally
· What did the parties mean by what they did/said?
· Did both parties objectively manifest intent to be bound by terms?  What were those terms?
· There must be MUTUAL ASSENT.  Meeting of the minds.

· Objective manifestation of intent trumps subjective intent.  Lucy v. Zehmer.
· Look to contextual dynamics to understand what parties meant.
· Usage of trade, course of dealing, course of performance.

· Contracts implied in fact
· No express (written) contract.

· Interpret surrounding circumstances, speech & actions, to determine (a) whether there was a contract and (b) what the terms were.  Stepp v. Freeman – Lottery case.

The Offer
· Restatement: “The manifestation of willingness to enter into a bargain so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.”
· Preliminary negotiations don’t constitute an offer/acceptance.  Leeds v. First Allied Conn. Corp.
· Have agreements been reached over ALL/MOST important terms?  Reasonable person standard.
· Look at course and substance of negotiations, prior dealings, customary practices in business, and form and completeness of document.

· $3.5 million deal on single page, with very experienced biz man, wasn’t contract.  Imp. terms omitted.
· Statement of opinion isn’t a guarantee/promise.  “We’ll win the case.”  “The best car you’ll ever own.”
· Solicitations: Offer must be specific to enforce – certain goods for certain price under certain circumstances.  Lefkowitz – offer enforce b/c to 1st person for furs at specific low price
· Agreement to Agree – Again, what did the parties mean?
· “Abel hereby agrees in principle to sell her paint business, and Baker agrees to buy same, for $100,000 subject to further definitive agreement.”

· No real agreement on terms.  However, could mean negotiate terms, but if no agreement, then use terms most favorable to Abel.  Agreed on price, most important, and then proceed with terms of party that wants out.  “In principle” negates entire thing.
· Written contract to follow:  Look to circumstances (sometimes UCC) to see if type of contract requires writing.  Did parties intend only writing to finalize agreement?  What is customary?  What kind of deal is it? etc.
UNILATERAL CONTRACT
· Typically reward cases.

· Unilateral contract accepted upon completion of act requested.

· Up until this point, merely an offer for a unilateral K.
· In unilateral contract, after acceptance only one party obligated to do something (usually pay)
· Accepted by partial or complete performance.

· Offer generally says, if you DO this, I will pay you x.

· Unilateral offers requesting performance can engender reliance.  
· Partial performance/reliance on the offer creates an option to complete.  At certain point, an option to complete the contract can become an obligation/promise to complete.

· Roofing example.  Homeowner says re-roof home for $10,000.  Roofer buys tiles in reliance.  Homeowner repudiates.  Roofer has earned option (but could still not do it) and can get tiles refunded (if specific to home).  If roofer starts tearing roof off then stops, he had an obligation to finish.  A bilateral contract had been formed.

· Meeting of the minds: Accepting party must know he’s completing unilateral contract.  Intention of parties relevant.

· Otherwise, no bargain for exchange.
OPTION CONTRACTS
· Nature of option contracts assigns risk to option holder

· Gives offerree certain time to accept K

· Option must have consideration
Acceptance
· Must be clear offer first, then acceptance (obviously).
· Moment of acceptance fixes terms of offer.

· Thereafter, parties free to modify provided they mutually consent.

· TERMINATING POWER OF ACCEPTANCE
· Offeree’s power of acceptance can be terminated by:
· (a) rejection or counter-offer by the offeree, or
· (b) lapse of time, or
· (c) revocation by the offeror, or
· (d) death or incapacity of the offeror or offeree.
· Rejection or counter-offer by offeree
· Rejection terminates offer, unless an option has been earned by offeree.  However, if offeror relies on rejection, then option has been extinguished.

· Counter-offer is a rejection.  Musings about offer not rejection.
· Lapse of time:
· Loring v. Boston – 3 years after ad about rewards for arson arrests, someone tries to claim.  Look at language of ad, surrounding circumstances, reasonableness to determine.

· Revocation by Offeror
· Pattberg v. Patterson – Offer to reduce interest on loan if paid off by certain date.  Before date, offeror sells loan to another.  Doesn’t tell offeree.  Unilateral contract, what action did offeror ask for?  Can argue that b/c offeree got $ and tried to pay, he satisfied what offeror asked.  Partial performance (getting $) was consideration for option to keep offer open.
· Implicit in a unilateral offer for performance is an option to complete performance if performance already started.
· Option contracts
· Offeree has given offeror extra payment (or other value) in return to keep promise open for specified length of time.  Option must be bargained for, consideration necessary.
· Death of incapacity of offeror or offeree:  Determine if implicit term of offer/acceptance was that promise would extinguish upon death.  Must the promise be continually renewed?
· ACCEPTANCE BY SILENCE
· Rule: Must benefit offeree, no burden to decline offer, offeree has knowledge of offeror’s expections..

· If offeree allows offeror to build, knowing that offeror expects payment but never asks, then offeree may be liable.  Day v. Caton.  Building the fence.

· Quasi contract:  Doctor helping patient.

· Rule:  (a) Must know that person would’ve accepted help and (b) no opportunity to make explicit contract.

Battle of the Forms - § 2-207
· Applies when offer and acceptance not mirror images; terms don’t match up.

· If acceptance has add’l terms, go to (2).

· If acceptance expressly conditional on acceptance to new terms, then (3)

· If different terms in acceptance, use “knockout rule.”

· (1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.
· (2)  The additional terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless:

· (a) the offer expressly limits acceptance to the terms of the offer;

· (b) they materially alter it; or

· (c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.

· (3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings do not.  In such case the terms of the particular contract consists of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.

· ProCD – Court held buyer was warned of additional terms on outside of box.  Contract wasn’t complete until buyer agreed to additional terms by clicking “I agree.”

· Klocek v. Gateway – Gateway had no notice of additional terms.  After offer/acceptance and deal complete, Gateway seen as trying to modify deal by including add’l terms inside box.  Buyer never agreed to add’l terms.  Contract formed at order and delivery.

Indefiniteness
· No mutual assent (contract) exists unless agreement of parties is sufficiently certain.  What’s sufficient, though?
· Walker v. Keith – Lease agreement, agreement to agree on price of lease after 1st term.  No objective basis upon which to determine price.  No renewal contract for 2nd term.
· Court can’t determine what renewal option meant.  Too VAGUE.

· Rego v. Decker – Uncertainty as to contract doesn’t mean court can’t fill in gaps.

· Courts fill in gaps all the time.

· Where reasonable and intention of parties ascertainable, court can step in.

· Degree of uncertainty is the standard

· Higher degree of certainty is required for specific performance.

Option Contracts
· Option Ks are offered and accepted just like any other K.
· Must be consideration.

· The option can be contingent on certain terms being satisfied.  If contingencies are met, offeree has right to accept K.
CONSIDERATION
Generally
· A contract must be a bargain for exchange.  
· Did parties extract something from each other?
· Promise in exchange for something else: that “something else” is consideration.

· Quid pro quo.

· Consideration is an act other than a promise, a forbearance, or creation, modification, destruction of legal relation.

· Look for evidence that the parties actually bargained.
· Detriment/benefit NOT consideration; only strong evidence of consideration

· Gratuitous promises NOT enforceable unless they’re reasonably relied upon.

· Sufficiency of consideration: Generally, court doesn’t look to sufficiency (except in extreme cases).  Batsakis v. Demotsis.

· A party who makes a bad deal generally held to it.

· HOWEVER Sham consideration
· Giving up right, if it means nothing, isn’t consideration.  1 cent for promise of $200.  Not consideration.  Schnell v. Nell.
Forbearance as Consideration
· Giving up legal right to bring suit against someone is adequate consideration.
· Applies even if suit is a loser and parties reasonably believe valid dispute exists.  Fiege v. Boehm.

· If person knows it’s a loser not adequate.
Illusory Promise
· Both parties must promise to do something.
· Rule: Unilateral right to cancel/not perform means no consideration (according to courts).

· Lucy v. Zehmer.  Lucy gives Zehmer exclusive right to sell product.  No explicit promise by Zehmer to perform.  Court reads in implicit promise to make reasonable effort as necessary consideration.
· Instead, could find consideration through contingent promise.  Promise to share profits IF any made.

· Reasonable business people could enter into agreements with only contingent promises.  Could simply rely on incentive for profit for Zehmer to act, not contractual terms.
· Criticism of consideration doctrine.

· Unilateral right to cancel = no consideration.  Sylvan Sand v. U.S.
· Conditional right to cancel has consideration.  “You can cancel if…”

· In Sylvan, court said consideration bargained for was buying sand or giving notice of cancellation.

· Giving notice of cancellation pretty weak consideration.

· Conditional promises to purchase product at certain price:

· Buyer has all the power.  Can choose to buy if market price goes up, and not buy if market price goes down.  Screws seller.
· Where natural constraints exist in buyer’s capacity to purchase product, and reasonably steady demand, sufficient consideration.

· UCC looks at motivation of buyer to determine validity of contract.  If motivated by fear of lost profits, then contract not valid.  If motivated by fear of lost customers, contract valid.  Not a real distinction.
· Did parties intend to enter a mutually binding contract?

· One party agrees to buy all products he requires.  Natural restraint.  Not all that he wants or can buy.  Sufficient consideration if contract is for all he requires.
Past Consideration
· Past consideration is not basis for current contract.  Again, must bargain for exchange.
· If past indebtedness barred by SOL, subsequent promise to pay is still binding.
· Rule: Moral obligation not enforceable.

· Rule: If promise to pay moral obligation, it IS enforceable.

· Promise to pay, where otherwise no obligation, can be enforced.

· Tacit acknowledgment of value conferred.

Preexisting Duty Rule – Modification Without Consideration
· Modification of contract not enforceable if no additional consideration.
· Rule: When person merely does what already obligated to do, cannot ask for additional compensation.
· Changing conditions.  If conditions different, modification of contract may have consideration.  Extra work (not within scope of first contract) for extra pay.

· Common law and UCC ask: “Is the excuse to not work a good one?”

· Prevents one party from “holding up” other party.  New contract, if no consideration, invalid.

· Fisherman hypo: When will Promisee (fisherman) perform without renegotiation?

· Where C < P + min(A, L).  Perform, net P – C.  Breach, lose min(A, L).
· Rational actor chooses whichever is greater: performance or breach.

· Common law solution to problem of no consideration where efficient contract has been formed.

· When it would be efficient to do so, find that conditions changed and new contract supported by consid

· When it would be inefficient, find no consideration or coercion on behalf of fishermen.

Promissory Estoppel – No Contract
· Rule: Gratuitous promise enforceable if reasonably foreseeable that promisee would rely AND promisee does rely. 

· Promise induces reliance.
· Only get reliance damages.
· Courts often use promissory estoppel sloppily/unnecessarily.  Traditional offer/acceptance analysis may be better substitute.
· Used when the court finds NO CONTRACT.

· Contractor/subcontractor cases:
· Some courts hold that a general contractor’s reliance on a subcontractor’s bid justifies enforcement of the bid under promissory estoppel.

· Promissory estoppel of dubious applicability.  PE about gratuitous promises, not commercial contracts.
· Better to evaluate subcontractor’s bids as conditional offers.  

· Possible that use of sub’s bid in general’s bid is a form of acceptance.  Factual Q.

· Parties may expect that if general’s bid accepted, parties are bound.  Again, factual Q.

· Perhaps parties require formal offer/acceptance.
· Perhaps general earns option to accept by partial performance by using in general’s bid.  That option is sufficient consideration for contract.

· Can analyze contractor cases using either promissory estoppel or offer/acceptance/consideration.

· Promissory estoppel: only reliance damages awarded.

· Normal contract: expectation damages can be awarded.

· In many cases of promissory estoppel, one can also find existence of contract using alternative analysis.

· IMPORTANT NOTE: Where there is no contract, there is no promise upon which to base promissory estoppel; vice versa.  Where there is basis upon which one can find promissory estoppel, then promise exists—can find contract.
REMEDIES
Generally
· 3 types of remedies for breach of contract: expectation, reliance, and restitution.
· Policy against punitive damages.

· Encourage efficient breaches.

· Don’t want to deter parties from entering contracts b/c penalties for miscalculation high.

· Penalties are economically inefficient.  Parties will perform even when wasteful/costly to do so.

· Breach can be good.  Don’t want to make everyone perform every contract.
Expectation Damages – Benefit of the Bargain
· EFFICIENT BREACH THEORY

· Why don’t we simply enforce ALL contracts and penalize ALL breaches?
· Creates both ex-post and ex-ante efficiency.  (Before and after contract formation.)
· Ex-post efficiency:
· Give promisor incentive to perform only when efficient to do so.
· Hypo: painter contracts to paint house for $10,000.  It will end up costing him $20,000.  Market rate is $12,000.
· We allow breach w/ expectation damages.  Painter loses only $2,000 compared to $10,000.  Homeowner gets benefit of bargain (painted house for $2,000).  And less paint used b/c more efficient painter will do job.
· Ex-ante efficiency:
· Minimize wasteful activity prior to contract formation.
· Parties consider risks prior to contract formation.
· If penalty for breach very high, two consequences: parties discouraged from entering contracts and higher prices.
· Furthermore, high penalties create incentives to bargain.
· Painter hypo: If we force painter to paint, parties will bargain between $2,000 (least homeowner will take) and $10,000 (most painter will give).
· Wasted resources in bargaining over $8,000.
· Even if negotiations require no resources, painter will still raise price b/c risk averse.
· BENEFIT OF THE BARGAIN
· Rule: Expectation damages are difference between what was promised and what delivered.

· In case of breach, expectation damages standard remedy.

· In cases where too difficult to calculate, go to reliance.

· Restatement: Expectation damages measured by (a) loss in value to injured party of the other party’s performance cause by its failure or deficiency, plus (b) any other loss, including incidental or consequential loss, less (c) any cost or other loss that injured party has avoided by not having to perform.

· Always an X minus Y measure for expectation damages.

· X is value of what is contracted for.

· Y is value of what is delivered, or breach.

· Some cases are about determining value of X (Peevyhouse), others or about Y (Sea Colony).  Others about both.
· Medical malpractice: Evaluate what was promised (value of good hand), evaluate what was delivered (value of hand as it is), difference is expectation damages.  Hawkins.
· Pain and suffering not compensable unless greater than initially bargained for.  Recovery is part of consideration of initial contract.

· In contrast, value of good perfect nose too difficult to calculate.  Use reliance damages.  Sullivan v. O’Connor.  Put D back in position he/she was before contract.  Give back fee, pay for worsening of condition, add’l doctor/nurse fees, etc.
· Problem: degree of worsening of condition just as hard to calculate as expectation damages.

· When are expectation damages wasteful?
· Expectation damages are wasteful when the cost of full performance exceeds the value of full performance to the promisee.

· Value is in eye of beholder.  Court should determine if there is evidence of idiosyncratic value to promisee in completion of contract.
· If no idiosyncratic value, as in case where plumber installs BB pipe instead of AA pipe and must tear down house to replace, then we don’t order cost of completion damages.
· However, can solve problem through negotiation/bidding: promisor/plumber offers incremental $ damages until promisee/homeowner accepts.  Thus, find value of AA pipes.

· If we awarded cost of completion damages always, price would go up.
· Plumber would insure against cost of completion by charging extra.

· Even if homeowner willing to pay extra for “lottery ticket” (chance at huge damages), still wasteful b/c plumber will take too much precaution (waste) in work.

· Shoddy workmanship/faulty product
· Calculate difference between what was promised and what was delivered (as always).

· Roof supposed to last for 15 years.  Collapses after 13.  Pay value of good roof for 2 years.
· If roof faulty the entire time, perhaps it had no value or only partial value.  Factual Q.  Sea Colony East v. Carl Freeman.

· In commercial settings, no idiosyncratic value.  What was contracted for?  If defect, how much did that lessen value of product?

· Can include incidental and consequential damages.  Loss of secondary profits due to faulty product (selling candy at AM/PM lowered b/c gas quality less than contracted for).  Loss of good will (people stop coming to your business).

· Can discard distinctions.  Simply say value of contracted for goods included all of the above.
Reliance Damages – An Alternative
· Where expectation damages hard to calculate, courts use reliance.

· RULE: Reliance damages put injured party back in position before contract, less any loss party would’ve incurred had he performed promise.
· Pay back expenditures of promisee made in reliance on contract.
· If reasonably foreseeable, expenditure before contract formation that is wasted upon breach can be sued for.  Anglia Television v. Reed.
· Another formulation: remedy is simply expectation damages that assume venture will break even.  No profit, so simply award costs.
· When a court has reason to believe profits will result, will award expectation damages.  Will award costs if they assume it will break even.
· Restatement: As an alternative to expectation, party has right to reliance including expenditures made in preparation for performance or in performance, less any loss that the party in breach can prove that injured party would’ve suffered had contract been performed.
· IMPORTANT NOTE:  Presumption is that profits would be zero.  Burden on either party to prove either profits or losses.
Limitations on Recovery
CERTAINTY
· If expectation damages are too speculative, they’ll award reliance or assume promisee will break even.

· Must be some basis upon which to predict expectation damages.

· Need evidence that book will produce royalties, business will earn money, etc.

· Expectation damages turn on likelihood that profit will result.

· Modern courts less reluctant to calculate damages.

· “Too speculative” just means profits more likely zero than anything else.  Can usually always calculate.
· Not a true limitation on recovery.

· In Humetrix, jury allowed to come up with expectation damages for lost business opportunity based upon past performance, expert testimony, economic analysis, etc.

FORSEEABILITY
· Rule: Damages that are not foreseeable are not recoverable.
· Difficult to determine foreseeability.

· True limit on recovery, unlike certainty.

· Promisee, if only he knows he’ll suffer huge losses from breach, has duty to inform.
· Egg shell hypo: punch man w/ egg shell skull.  Unforeseeable, but do we limit damages?
· No, b/c no social utility in punching.

· Without foreseeability rule, prices will go up to insure against huge losses.  Inefficiency due to uncertainty.

· Insurance implications
· If no foreseeability rule, and carrier responsible for all losses, then carrier will spread risk around to all packages.  The many people sending regular, low value packages will subsidize insurance for few high value packages.

· Generally, carrier should bear loss.

· If loss unexpectedly high, we want sender to insure or bear loss, so as not to impose cost on everyone else.

· If damages unforeseeable, must arrange for special circumstances or breaching party bears no liability.
AVOIDABILITY
· Rule: Injured party has a duty to mitigate damages after breach.

· If substitute contract available, injured party should take it IF not different or inferior.

· Applies prospectively during term of contract.

· When is a party obligated to take another contract?  How different can it be?
· Breaching party would pay the difference in net value between the old contract and new contract.

· Put in more about McClaine case?

DAMAGES BY AGREEMENT – LIQUIDATED DAMAGES
· Rule: Liquidated damages that turn out to be high ex post (after breach) are enforceable only if

· (1) Damages are reasonable estimation measured from time of contract; and

· (2) Parties expected difficulty in measurement.
· Damages clauses can’t be penalties.  Courts won’t enforce.

· Reasonable estimates of damages must take into account time of breach (whether early/late in performance of contract).

· Arguments against liquidated damages:

· Inefficient (parties will be forced to complete contracts despite others being able to perform more efficiently), excess precaution for breach (reflected in price), parties negotiate over penalties.

· Arguments for liquidated damages:

· Avoid court costs when damages hard to estimate.  Victim of breach normally not made whole b/c of court costs.

· For profit state fair example.  State fair hires company to manufacture roller coaster.  Chance it won’t be ready in time.  If no liquidated damages, state fair invests all the money it can in advertising, and if roller coaster not ready, can prove high damages.  Game playing.  Liquidated damages discourages this, builder knows how much he’ll have to pay for breach, state fair knows how much he’ll get and invest in ads accordingly.
· Parties can agree to limit their damages, unless unconscionable.  If unconscionable, look to UCC.

· Again, ask what did the parties actually agree to?

PUNITIVE DAMAGES
· Rule: Punitive damages are not recoverable for a breach of contract unless the conduct constituting the breach is also a tort for which punitive damages are recoverable.
· No punishment for intentional breaches.  These are encouraged.  Only for malicious acts.

VOLUME SELLERS
· Volume sellers can’t mitigate for lost profits on a contract.
· UCC says: Normally damages to seller are difference b/t unpaid contract price and market price.

· If not adequate remedy, as in case of volume seller, then award profit minus reasonable overhead.

· Another way: simply award expectation damages if seller could’ve had benefit of multiple contracts.
Restitution Damages
GENERALLY
· Restitution measure is market value of services provided, i.e. the value of the benefit conferred.
· Restitution damages used:

· as an independent theory of recovery when no enforceable contract exists – quasi-contract.

· as an alternative method to measure damages, or independent remedy, for party not in breach.

· as an independent remedy for a party in breach of enforceable contract
QUASI-CONTRACT – No formal contract exists
· Applies when there would be unjust enrichment of one party at expense or due to work of another.
· Must measure value of services provided.

· Medical attention case;  Must prove (a) no opportunity to bargain and (b) person would’ve wanted services.

RESTITUTION FOR BREACH OF CONTRACT

· Rule: Plaintiff not in breach can recover market value of services provided, even if can’t sue on K.  i.e. would’ve lost money.

RESTITUTION FOR THE BREACHING PLAINTIFF
· Rule: Breaching P can recover the value of the benefit conferred, if in fact a benefit was conferred, onto D, less damages to D from P’s breach.

· Plus, cap on damages limited to contracted for price. i.e. P cannot do better than he would’ve done had he completed the contract, even 
· P makes other party whole, then keeps the benefit of the breach.

· All breaching parties get benefit of breach.

· Economically efficient: want to encourage parties to maximize their wealth creation.  This person may be breaching so he can make more $ doing something else.  Better for society.

· If market for labor goes down, and P saves D $ by breach, can’t recover b/c restitution; not suing on contract for expectation damages.

· Perhaps we should allow breaching parties to sue on contract?

· Hypo: plumber contracts for $20.  Rate drops to $10.  Can also work for $15 as electrician.  According to current rule, wouldn’t breach b/c he’d get shit for restitution, then work for $5 less as electrician.  If he could breach and sue on contract less damages to employer, then he’d go work as an electrician for $15 when he would’ve only been generating $5 of value for society during same period.

· However, this creates situation of “race to repudiate.”  Early termination of contract.  Can’t collect negative damages.

Equitable Remedies
· Rule:  Specific performance allowed when remedy at law inadequate.
· UCC doesn’t allow seller specific performance for sale of goods.  Can get damages.

· Usually used for land and unique goods/services.
· Not property like track homes.  Should be unique.

· Things which have indeterminate value.
· No specific performance of personal services contract.  Like indentured servitude.
INTERPRETATION OF THE CONTRACT
Parol Evidence Rule
· To what extent can previous understandings/negotiations/agreements be introduced to interpret a contract?
· General Rules. 

· Restatement 213: (a) Binding agreement discharges prior agreements to extent that it’s inconsistent with them.  (b) Binding completely integrated agreement discharges prior agreements to the extent that they are within its scope.

· UCC 2-202:  Terms upon which parties agree in a final contract can’t be contradicted by evidence of prior agreement or contemporaneous oral agreement, but MAY be supplemented by

· (a) course of dealing or usage of trade or by course of performance

· (b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.
· Rule: Will not allow evidence of prior agreements that contradicts terms in contract.  Contemporaneous oral agreement not cool.
· Assumption that parties will memorialize all aspects of agreement.

· Parol Evidence about prior agreements, not about extrinsic evidence.

· Courts allow extrinsic evidence for interpretation, like what terms meant in previous contract.

· More open to extrinsic evidence more likely open to strategic interpretation.  More closed, may deny valid interpretation of contract language that may not be plain.
· Guidelines for Application
· Helpful construction: Imagine party arguing for previous understanding is right.  Would the parties have put this into the contract?

· Harder line for more sophisticated parties.  If it’s not in final agreement, don’t get it.
· Courts typically will NOT read additional terms into contract.  Must be in agreement if arguably within scope.
· Ultimate question, as always, what did the parties mean by what they said?
· Must be highly skeptical of ex-post, self-interested testimony about what the parties meant.
Interpretation
· Restatement Hierarchy of Evidence
· (a) Terms in contract itself – plain meaning
· (b) Course of performance
· (c) Usage of trade
· Not helpful b/c judge will simply go down hierarchy till he get to answer he wants.
· Generally interpret terms against draftsman.
AVOIDANCE OF THE CONTRACT
Unconscionability
· Substantive Unconscionability  

· Substance/terms of contract itself unconscionable.

· Procedural Unconscionability
· Bargaining process unconscionable.

· Hidden terms, one-sided terms, adhesion contracts, 

· Sometimes substantive unconscionability is evidence of procedural unconscionability.

· Would the person have agreed to terms if he knew about them?

· Did person actually agree to specific terms?

· External to contracts; some contracts we just won’t enforce.  Courts not instrument of injustice.

· Court have some discretion here.

· Policy arguments: not enforcing boilerplate is a disincentive to reading contracts.  However, sometimes enforcing boilerplate seems unjust.

· People do have choice in a robust market.  Can go with this contract or that.  Ppl don’t read them, tho.
Duress & Undue Influence
· Rule: Duress must be result of other party’s actions; not circumstances.
· If duress, no objective manifestation of assent and contract void.

· Physical threats & economic duress.

· Must be some intentionality/bad faith.  If party disputes contract in good faith thus putting other party in economic distress, it’s okay.

· Price Gouging
· Not duress if you bought large supply of oil at low price, then oil shortage, then sell high.  Simply market conditions.

· If one party takes advantage of another party’s misfortune and charges high prices, courts likely to say economic duress.
· Shoe store ex.  Store needs shoes to stay in biz, can only get from one seller.  Seller charges high price.

· However, if one party takes advantage of another party’s fortune and charges high prices, courts will not find economic duress; simply driving a hard bargain.

· Courts make this distinction between (a) seller isn’t hurt by following through with threat not to sell (as in oil case, simply sell to another buyer for same price) and (b) seller hurt by following through with threat and not selling (can’t sell to anyone else for high price).

Mistake
MISUNDERSTANDING
· Rule: If there is no meeting of the minds, and both parties mean different things w/ respect to important terms of K, and neither party knows of misunderstanding, then K void.
· Rule: If one party knows of the other’s subjective intent, then you hold the parties to the subjective intent.  
· No game playing.
· Don’t want party with more information to take advantage.

· The Peerless case.  One party meant Oct. Peerless, other meant Dec. Peerless.

MUTUAL MISTAKE
· Rule: If both parties have same misunderstanding as to essential terms of K, and one party would unexpectedly benefit from execution, then either party may rescind K.
· However, did one party bear the risk?  Did they contemplate this?  Was the risk in either parties control?
· Rule: When court doesn’t know if parties contemplated a contingency (chance object worth more/less), court favors the buyer.
· Seller naturally has more information about object.  Assumes more risk.
· This is a mistake about a fact, a mistake about the world.

· Does mistake go to “whole substance of agreement?” – Courts use this term.
· Dubious standard.  Metaphysical distinctions: was the K for the sale of that specific cow, or an infertile cow?  Sherwood v. Walker.
· Parties may have taken possibility of mistake into account when calculating price.
· Conclusory statement.
· Again, what did the parties mean?  Who was intended to bear the risk?  Who was intended to get the windfall?
UNILATERAL MISTAKE
· Rule: Mistake of one party as to basic assumption upon which K made makes K voidable if mistake adverse to it and he does not bear the risk of mistake, and

· (a) effect of mistake makes enforcement unconscionable, or

· (b) other party had reason to know mistake or other party caused mistake.

· This is a mistake about a fact, a mistake about the world.

· Rule: If offeree knows of mistake before acceptance, cannot snap up the offer.

· Rule: If one party knows of subjective intent of other party and that subjective intent is damaging to other party, then that intent controls.

· Rule: If offeree doesn’t know of mistake, and accepts but doesn’t rely, K can still be voided.

· When one party knows more than the other, we generally want them to share.  No taking advantage.

· However, when someone has earned that information through work, should allow them to have this advantage.

Impossibility
· Impossibility concerns change in circumstance ex-ante.
· Mistake, however, about unknown circumstances at time of K.

· Rule: Not applicable if one party makes a guarantee about an unknown circumstance.
· Like in oil exploration case, oil company held liable under contract to sell oil, despite lack of oil in reserve, b/c it essentially gambled that there would be oil and guaranteed oil to buyer.  Oil exploration company the expert, in a better position to know.  Not really impossibility case.

· Rule: If circumstance changes so that performance impossible, ask who bore the risk in case of impossibility?

· Court, as in case where hall burnt down, might void K is performance impossible.

· However, hall owner in position to prevent it.  Also, P doesn’t want to rent the hall, it wants damages.  Presumably we can calculate this.

· Rule: Circumstances arise that could’ve been prevented, generally place liability on party who could’ve prevented.

· Rule: If parties didn’t contemplate risk and circumstance out of their control, ask who did parties most likely assign the risk to?

Fraud
· Rule: One party makes representations to other party that are false and person relies on those representations in entering K.
Substantial Performance / Material Breach
· Rule: An immaterial breach does not void the K, parties still obligated to perform.  Injured party, however, may sue for damages caused by immaterial breach.

· Again, what did the parties mean?  What was essential/inessential to contract?

· Trivial breach doesn’t lead to forfeiture of rights/obligations under contract.

· If there is a substantial breach, cost of completion damages can be awarded, unless grossly unproportional to the good obtained.  If grossly unproportional, then award difference in value.

· Reading Pipe case (type of pipe in walls)

· Damages Analysis.  Plumber admits breach, but says cost of completion grossly disproportionate.  Homeowner only entitled to difference in market value ($0).  Plumber can get restitution, which may not be fully compensatory.  Cannot sue on contract b/c he breached.
· Substantial Performance.  Plumber could argue he substantially performed, immaterial breach, and K still good.  Homeowner still obligated to pay.  Can get expectation damages here.
CONDITION PRECEDENT
· Condition precedent is a condition, either implicit or explicit, that must be satisfied before other party is bound to perform under contract.  I.e., finish the work before I pay you.  Conditions can be express, implied-in-fact or constructive.
STATUTE OF FRAUDS
GENERALLY
· Generally, contract must be in writing for:

· Debts of decedent paid by executor/administrator.

· Debt of one person to be paid by another.

· Any agreement that has for consideration marriage.

· Sale of land/property.

· Agreement which is to be performed more than one year in advance.

· Requirements of the writing:

· (a) reasonably identifies subject matter of contract.

· (b) is sufficient to indicate that a contract with respect thereto has been made b/t the parties.

· (c) states w/ reasonable certainty the essential terms of the unperformed promises.

· What is essential depends on agreement, context, subseq. conduct, and dispute.

· Rule: In contract for sale of land, if not in writing, but reasonable reliance exists, then specific performance can be ordered if injustice cannot otherwise be avoided.
· Rule: Reasonably relied upon promise, even if not in writing as required by SOF, can be enforced in absence of other remedies.

· Rule: Signatures, if only one present, court may enforce depending on circumstances.  Will look to see if deal is consummated.
EXAM TIPS
Contract Interpretation
· Language and terms.

· Does plain language support one side or another?

· Does context, past dealings help w/ interpretation?

· Is one section in conflict with another?

· Does the parol evidence rule apply?

· Should we allow extrinsic evidence?

· Has the course of dealing changed the agreement?

· Offer and Acceptance

· Was there a definite offer?  
· Examine offer.  What were the contents?  Could a court reasonably enforce it as a basis for a contract?

· Was there definite acceptance?  What was the mode of acceptance contemplated by the parties?  In what other ways could the acceptance be interpreted.  Was there a more clear way of accepting?
· If there was acceptance, what were the terms?  Would a court fill them in?

· Mistake

· Was there unilateral mistake?  
· 2 types of arguments:

· Unilateral mistake voids K.  Goes to whole substance.
· Did one side know of the other’s mistake?

· If so, interpret K according to ignorant party.

· Did one side have more information by accident or through work?

· Did the mistake go to the “whole substance” of the agreement?

· Was there mutual mistake?

· Did both parties have a mistaken assumption about the state of the world?

· Did one party benefit greatly from this mistake?

· Did the parties contemplate who should bear the risk of mistake?

· Was the mistake in either party’s control?

· Did mistake go to “whole substance” of agreement?

· Idiosyncratic value
· Would expectation damages be wasteful?

· Did one party have an idiosyncratic value to one of the terms?  See Expectation damages.

· If so, entitled to expectation/cost-of-completion damages.

· Option Ks

· Option holder assumes risk.

· Must have consideration.

· Unconscionability
· Would the injured party have signed the contract if he/she knew about the unfair term?

· Was specific notice of a certain term given?

· Does one party expect to profit from another’s lack of awareness?

· Would enforcing term be a penalty?

· Even if one initials, does this mean one is aware of strange term?

· Restitution damages

· Would no restitution damages unjustly enrich other party?

· Would no restitution damages be like a penalty in excess of the damage to the other party?

· What intent did each party manifest when entering an agreement?
· Penalties

· Is the penalty reasonably close to the damage that the other party suffered?  If not, may be excessive.
