Contract: A legally enforceable promise.  CTCS are usually enforceable if the result of a bargain, except in cases of lack of capacity, duress or objectionable subject matter or terms.

· Retrospective (provide parties their bargain, achieve socially desirable outcome)

· Prospective (Convenient set of default rules, socially desirable incentives)

Where we use the UCC, the common law is usually no different, but UCC is not always binding.  ONLY covers sale of goods, not real estate or services.  It can be cited as persuasive precedent for real estate or services though.

DAMAGES FOR BREACH

a. Expectation:  Benefit of the Bargain.

· Return the promisee to state if contract had been performed
b. Reliance:  Used if Promisee’s position is worse due to reliance on the contract

1. Return promisee to ex ante state
2. Usually no consideration of lost profits

c. Restitution:  Used if Promisee conferred a benefit on Promisor

· Return promisor to ex ante state
· Returns value conferred (as determined by mkt, not ctct)
Note:  Most restitution/reliance cases can be explained in either way.  One exception is if I confer a benefit of $500 to you at a cost of $200 to me (i.e. painting your house).  Under restitution you would owe me $500, not $200 (and not $700 because courts will rarely award reliance and restitution simultaneously as that would be disproportionate relief in P’s favor).

Restatement (2d) § 347:  Expecation:  Lost profits + incidental losses – costs avoided

UCC § 1-106: Expectation dmgs. generally

UCC § 2-713: (more specific statute—Buyer’s damages for non-delivery or repudiation by seller)

Diff. b/t mkt. price (when buyer learned of breach) and ctct price

Nurse v. Barnes (1664)
P rented a mill for 10L per 6 mo.  Ct. awards damages of 500L for “stock laid in”, and suggests 10L more for complete reliance.  (Ct. thinks its expectation, but it’s not.  Expectation would have him at 490L.)

· Not an obvious expectancy measure because they didn’t know he would put 500L in the mill, but somehow accepted liability for whatever was in there (a la Anglia)

Tongish v. Thomas (1992)

F: Tongish has CTCT with Coop; Coop has CTCT to resell to Bambino; Coop only earns a handling fee.  Mkt. price rises.  Coop wants difference between mkt. and ctct; Tongish wants to award handling fee only (expectation).

H: Ct. does not use expectation.  Uses Ct. assumes Coop is not liable to Bambino, and that they wanted Bambino to bear the risk of mkt. changes, and therefore § 2-713 is best because it discourages breach.  Doesn’t reflect actual loss to buyer, but encourages efficiency.  Otherwise Bambino would be giving Tongish an option.  Ct. makes Coop an agent for Bambino.  Ordinarily, expectation damages produce the efficient outcome (breach or performance).  In this case they would not because the party that suffered the greatest expectation damages has no lawsuit (because of personal relationship that exists).  

· Ct. is not allowing for efficient breach!  They are concerned with a different efficiency, that of the tripartite arrangement alone, not mkt. efficiency generally.  It is efficient for Tongish to breach and sell to Thomas, but this Ct. rejects that because the Coop-Bambino relationship is important.  [This is a limit on efficient breach b/c efficient breach only works when the consequences for efficiency take effect at the time.]

· Ct. distinguishes this from Allied, where the breach was in good faith, and only lost profits were awarded.  Further sign that the Ct. cares about the relationship here.

· If Ct. only awarded expectation dmgs to Coop (it’s handling fee), it’d discourage future Bambinos (because then Tongish would have an option to opt out of every future contract by paying handling fee only); thus, though Bambino isn’t getting any recovery in this case, future Bambinos now have the assurance that Coop will get the seed from Tongish.  [If future Bambinos are out, then Coop has to do all this on its own as a turn-around reseller, and bear the risk of market changes; the ct. wants to avoid this.]

· Under Tongish, recipient’s intended use of the good is irrelevant.
Hypo:  If Coop made a ctct with Bambino for same price and qty. as the contract with Tongish, plus handling fee, then the Ct. could use expectation damages.  Only if Tongish fell on hard times and became judgment proof would Coop suffer as a result.  [B/c Coop can’t recover from Tongish, but has a ctct to fulfill w/ Bambino and would lose; to avoid this, the parties would adopt a ctct just like the one they did adopt, where the risk lies with Bambino, and Tongish only has to delivery whatever it receives from Tongish, but this only works if Tongish has to deliver whether the market rises or falls; now, thanks to the ct., they do.]

Question:  On the discussion boards, at the end of the Bush v. Anti-Bush string, Adler says that under anti-Bush, if Coop could breach and sue Tongish and reap the benefit of market changes, then when the market price rises higher than the contract price, Coop could breach and sue and reap the surplus.  Then, he says, Bambino could sue Coop and capture that surplus.  Isn’t the court’s assumption here that Bambino could not sue because Coop is not liable to Bambino?  Is that case different because Coop benefited and reaped a surplus?

LIMITATIONS ON DAMAGES

1. Remoteness of Harm

Hadley v. Baxendale (1854)

F:  Shaft broke at a mill and courier pledged to deliver early if dropped off before noon.  It was, but then sat in the office for days, leading to delay and lost profits.  Ds deny excess liability and pay 25L for negligence.


H:  Ct. limits expectation damages to what could fairly and reasonably be said to:

1. Arise naturally from the breach, or

2. May reasonably have been contemplated by both parties, ex ante, as the probable result of breach of the ctct.


· Any special circumstances must be made clear by promisee ex ante.  Good default rule, because it protects shippers (keeps prices low) and carriers (limits liability).  Shippers with unusual items must protect themselves.

· TODAY, if notice is given, P wins this case under the Hadley rule!
EXPECTATION DAMAGES ARE LIMITED TO FORESEEABLE DAMAGES ONLY!

Note: We give economic incentives to perform in CTCTs because it’s a happy medium between lawlessness and killing them in the town square.  It’s the best we have.  BUT, we expect them to behave rationally and now there are studies that show they sometimes do not, & systematically.

Note: Is the rule trivial just because it is based on what a reasonable person would do anyway?  What diamond shipper would send diamonds with a paper carrier without making the contents clear?  

UCC § 2-715:  Buyer’s Incidental and Consequential Dmgs.
Restatement (2d) § 351:  Unforeseeability & related limitations on dmgs.

1. Dmgs. not recoverable that party in breach did not have reason to foresee as a consequence of breach

2. Loss foreseeable if it follows from the breach

a. In the ordinary course of events, or

b. As a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know.

3. Ct.’s means for reducing recovery

Morrow v. First Nat’l Bank (1977)

F:  Bank promised to notify P when boxes were available but didn’t; coins were stolen.  P wants expectation dmgs: value of coins less rental fees.

H:  Ct. adopts “Tacit Agreement Test”: D’s mere knowledge that breach will entail special circumstances is not sufficient; It must appear that D also agreed to assume responsibility.  Reasonable Person Standard (subjective; case-by-case application)

· Different test than Hadley (because here the loss IS FORESEEABLE), but both limit liability as default rule.

· Ct. usually uses “but for” cause, but here they limit it to “proximate cause”.

1. Good default rule when there are more low value than high value shoppers; encourages contracting for explicit terms; we do not want to require explicit disclaimers of liability in response to random statements.

2. Tacit agreement isn’t really a doctrine at all; simply says there was no contract!

Hypo: What if he says, “My son is stealing $1000 a week.  Will you call me as soon as it’s available?”  NOW it’s quite possible that they have a contract.

MERE KNOWLEDGE OF THE FORESEEABILITY ISN’T SUFFICIENT TO MAKE A BINDING CONTRACT; THERE MUST BE A TACIT ACCEPTANCE TO ASSUME RESPONSIBILITY FOR THOSE DAMAGES.
2. Uncertainty of Harm

Chicago Coliseum Club v. Dempsey (1932)

F: Dempsey backed out of agreement to fight.  Suit for lost profits, expenses prior to ctct, expenses after ctct, and expenses trying to compel performance (legal)

H: Expenses between signing and breach are recoverable.  Lost profits are too speculative, and therefore awards ZERO (?).  Expenses prior to ctct were done at their risk and are not recoverable (conflict with Anglia).  [Ct. unwilling to speculate on profits.]

· The logic behind speculative profits holds only when there may have been gains or losses, so assuming zero profit is the only viable option; in this case the Ct. was ridiculously tough on P.

· NO way to reconcile Dempsey and Anglia.
Anglia Television LTD v. Reed (1971)


F:  Reed breached contract w/ English production team

H:  Lost profits are too speculative (and in this case they really ARE, because play may have lost or gained money), so reliance is awarded (kind of).  However, Ct. awards expenses incurred before Reed agreed to perform, which is not true reliance.

Mistletoe Express v. Locke (1988)

F:  Locke had ctct w/ Mistletoe for delivery services.  They breached, but her business was losing $.  She has no lost profits, so sues for reliance instead.  (When expectancy not available, cts. often allow P to choose measure)

H:  D is right, and lost profits should be subtracted from reliance award, but D has burden of proving lost profits.  In this case, D offered no such proof, so calculating negative lost profits is too speculative.  Ct. then has to assume profits are zero & award reliance.

· D CAN SHOW LOSSES HIS BREACHED SAVED P

Note: These are not really reliance cases.  They are expectation cases with the assumption that the profits are zero.

Future Study:  Be sure that you understand the Cts. correct assessment of what the reliance damages would be on pg. 121.  If you assume the Ct. was correct in not listening to Mistletoe, find out why the calculation was right, or show why it was wrong (Adler thinks they got it right).  Try the expectation calculus as well and see what happens.  Discuss the calculation that’s on the website.

True?  There’s no such thing as reliance damages!  They’re all expectation given § 349.

3. Avoidability of Harm (Mitigation)

Hypo:  Fisherman has a load of fish worth $10K and ctct with delivery company A for $500.  Company A isn’t present, but B will do the work for $600.  He says no and fish die.  Total losses are $9,500.  Dmgs awarded by Ct: $100.  (Pure expectation calculation: He should have paid B, earned $9400, and gotten $100 from A to reach his expectation.)  Unambiguously economic principle.  Efficient breach theory says award should only be $100 as incentive to do the least wasteful thing.

· Unlike uncertainty & remoteness of harm, avoidability isn’t really an exception to expectation.  That is, you get expectation damages, period.  How much depends on mitigation, though.

Rockingham County v. Luten Bridge Co. (1929)


F:  County had ctct for bridge and repudiated.  Assume P knew of repudiation.

H:  Expectation award of legitimate expenses + lost profits minus expenditures after repudiation.

· PERFECT example of efficient breach (Only thing not restored is that which was wasteful—expenses after repudiation)

Flaws of Efficient Breach theory:  In reality there are incentives to keep working (keep workers employed, avoid liability of a half-built bridge, etc.)

(Shirley Maclaine) Parker v. 20th C. Fox (1970)

F:  Ctct for Bloomer Girl, but Fox cancelled and offered Big Country as chance to mitigate.  She refused.

H:  No requirement to mitigate for work of a different or inferior kind.  As a matter of law it is inferior if she says it’s inferior.

DISSENT: “Different or inferior” is not a matter of law; it’s a matter of fact and should be decided at trial.

· One strange feature of this case: Fox is arguing that Maclaine has to mitigate their losses, not her own.  

· If the Court could tally the amount of her suffering for doing Big Country, then the Ct. could (would?) require her to mitigate.  (if it wants to promote efficiency).  Since it can’t, we get a light switch verdict instead of a continuum.)

· True damages are neither $750K nor $0.  As a result of the verdict, the incentives to avoid waste are off.

· FOX could offer $1M up front and then she would have burden of proof that she’s not being adequately compensated (not offered adequate mitigation opportunity), and it’d be much tougher for her.  (Negotiation alternative)

Question:  Does Fox care if she does the movie for $1M or gets $250K for no movie?  (I think the answer is that they don’t care as long as the movie breaks even on the original 750K in costs.  If it is going to make more, they want her to perform because they lose money, but they lose less.  If it will make less, they lose the $250K plus the losses.  If it makes $250K more, then they break even altogether.  If it makes over $1M, they win out altogether.)

Hypo:  If Fox could calculate that her suffering for doing the inferior film was worth $250K to her, and they would make $500K on the film, then it is efficient for her to mitigate because they will compensate her (with $1M total) and they’d gain $250K on the venture overall.  Because she didn’t mitigate, there is a waste of $250K and her damages must be reduced by $250K to give her an incentive to mitigate and avoid waste.  (BAD verdict, but inevitable w/o a dollar value on her suffering.)

Mitigation & Efficient Breach:  If you believe the fisherman when he says he has a strong aversion to delivery company B, then that can be included in calculation of waste and he can be fully compensated.  Efficiency will compensate for more than just dollars and cents.

Neri v. Retail Marine Corp (1972)

F:  Neri put $4K down on a boat and breached.  D refused to return the down payment even after selling the boat to someone else.  Neri says they lost no profits b/c they sold the boat.  D says he could have sold two boats.

H:  There is no opportunity for mitigation: “Lost volume” doctrine.  Seller is entitled to lost profit plus incidental damages.  Ct. ignores that he only had to prep one boat and awards those costs anyway (wasteful).  [§2-708(2): If diff. b/t mkt. and ctct wouldn’t restore seller to the same state as performance, seller is entitled to “lost profit” plus incidentals and costs reasonably incurred.]  No mitigation in fact.

· Lower ct. had used §2-718 for restitution to buyer for anything above reasonable liquidated damages (either as stipulated or the smaller of 20% and $500), so ct. awarded $500 (there was no stipulated liquidated damages price, I don’t think).  Higher ct. says §2-718 allows seller to assert right to recovery under another provision, and §2-708 (difference between mkt. and ctct. -- expectation) is viable.  

Hypo:  Assume prep cost is wasted, and then that it is not.  When calculating expectation damages always find the profit expected on total transactions and subtract the actual profit.  The remainder is your expectation damages.  If the prep is wasted, you get reimbursed for it, but if it’s not you don’t.  Forget about profits per se.  They are too confusing to law students.

UCC §2-706 Seller’s Resale (Neri Rule)

UCC §2-708 Expectancy for Repudiation or non-acceptance

UCC §2-710 Incidental Dmgs

UCC §2-718 Restitution (Liquidated Dmgs.; no penalty clause)

In principle the question of mitigated damages should be answered ex ante, and where mitigation is required but no mitigation is attempted it is.  But where mitigation actually occurs, the analysis is ex post, as the best evidence of whether mitigation was possible is whether it happened. This doesn't mean, however, that problems can't arise with confusion between ex ante and ex post calculation of mitigation.
ALTERNATIVE REMEDIES

Liquidated Damages, Specific Performance & Equitable Relief

1. Liquidated Damages

These are often taught as another remedy for breach, but if they are written into the contract then it’s not really breach to pay them instead of performing.

UCC § 2-718 & Restatement (2d) § 356:  Essentially similar to common law.  [UCC has specific values listed (20% or $500) for breach in the absence of liquidated dmgs.]

Doctrine: Liquidated (Express) Damages are enforceable if they are not found to be penalties.  The Ct. will enforce them if 2 criteria are met:

· They are a reasonable estimate of what the damages might be, and 

· The parties reasonably expect the calculation of actual damages will be difficult.

A.  Strangely, the Ct. will not enforce damages that are too high, but it will enforce damages that are too low.  This makes no sense (Posner, Adler).

B.  The ex ante approach is the law (mostly), but ex post results outside an expected range may provide evidence of ex ante unreasonableness (See Wassenaar).  Cts. will usually pay lip service to the ex ante approach, even if they are really using ex post reasons.

C. Reasonableness may be specific to the context of the breach (see Kemble).  If damages seem reasonable for most kinds of breach, but not the extraordinary type that occurs, the ct. can find them irrelevant for the actual breach that occurred.

a. HOW does this overlap with substantial performance?

D. Enforceable liquidated damages logically preclude mitigation.  Mitigation prevents some waste, but there is no waste in breaching if the parties build-in properly calculated liquidated damages.  (At least one court has required mitigation anyway.)  Question:  Adler stated the second reason is that it was part of contract interpretation…what did he mean?)  [In test question, mitigation was extended to case where LDs were included, probably only because it was part of the ongoing deal.]

	We should enforce LD, even if they’re penalties
	We should not enforce penalties

	THIS IS NOT DOCTRINE, BUT COULD BE.

1. We already have the unconscionability doctrine to prevent extreme cases.  

2. Competent grown-ups can make their own decisions

3. Good way to reduce future litigation costs.

4. Encourages performance.

5. Some people may only want to enter into ctcts when they know the maximum risk they are assuming. (Posner)  (Valid, but not determinative argument, because that shifts risk onto other party to assume the overage.)

6. Good solution to the uncertainty problem of expectation damages.

7. Consider the effect on parties’ incentives to invest; Expectation damages are not always most efficient  (Construction Company Hypo – below)
8. What looks high isn’t always!!!
	A. Economic Argument:  High liquidated damages prohibit efficient breach!  (If it will cost me $2K to perform, & the value you expect is $1K, breach is efficient, but a damages clause of $3K will discourage efficient breach and lead to waste if I breach or not.)

B. Maybe we don’t like the idea of people binding themselves SO tightly to contracts.


Posner says the economic argument is a perfect one ex ante, but if the parties agree to it ex ante, then they should be bound to it, no matter what happens ex post.  (Lake River Corp.)

Hypo:  Construction Company (CC) and Amusement Park (AP) contract for the building of a roller coaster.  Assume that if one person owned both companies, the allocation of resources toward building the coaster and promoting the park’s attractions would be optimally efficient.  Under expectancy with two different owners, though, AP will promote like crazy b/c full expectation damages are guaranteed, thus forcing CC to rush the job and overinvest (which is wasteful, inefficient).  A proper calculation of liquidated damages solves the problem because neither party has to overinvest; each will invest the right amount in reliance on performance.  AP won’t act as if delivery of the coaster is 100% guaranteed and will invest appropriately.  CC will not face extraordinary damages from breach and will invest appropriately.  Proper LDs enable the parties to determine how much to rely on/work towards performance.  In Dempsey, some liquidated damages would have gotten the parties to at least do something!

Two reasons parties would include LD that look like penalties but aren’t:

· Possibility that breach will not be discovered readily.

· In the course of ongoing dealings, the want to give incentives to overinvest.

Kemble v. Farren (1829)

F:  Comedian breaches; signs ctct to perform elsewhere.  Explicit $1,000 liquidated dmgs clause.  Jury assessed appropriate measure of damages at $750 (All values are in pounds, not dollars).

H:  Comedian doesn’t have to pay because the clause is too rigid/inflexible in its breadth.  Because any small breach of any kind, however inconsequential, could be punishable with the $1,000 penalty.  As a result, this clause is too broad to be binding and the jury’s award should stand.

Wassenaar v. Towne Hotel (1983)

F:  Employee was wrongfully discharged; there was a liquidated damages clause entitling him to $24,640 (awarded by jury); Employee, however, found other work.  Employer argues that he mitigated and thus dmgs should be reduced.

H:  Liquidated damages clause was reasonable and not a penalty, and the consideration of its validity/enforceability is to be done independent of questions about mitigation.  However, ex post results could be used as evidence of ex ante unreasonableness.  (I think this is in Towne Hall, but I’m not certain.)  

Doctrine: Test defined:  1) Did the parties intend to provide for dmgs for a penalty?

2) Is the injury caused by the breach one that is difficult or incapable of accurate estimation ex ante?



3) Are the stipulated damages a reasonable forecast?

Lake River Corp. v. Carborundum (1985)

H: (Posner) Parties that agree to bad liquidated damages clauses should be held to them, period.  The economic calculations are great and valid, but should be done ex ante.  Where they are done poorly by one party, too bad for him.

2. Equitable Relief (Specific Performance and Goods)

Equitable relief includes: Specific Performance, Declaratory Relief or Restitutionary remedies

Doctrine:

Specific Performance is available when regular damages are somehow inadequate

· SP is available for land (always unique) & unique goods, but never for services.

· Not granted for ordinary personal property.

· Sometimes granted where damages wouldn’t be compensatory.

UCC §2-716: Buyer’s Rt. To SP or Replevin  (Basically says P can get SP for unique goods)

The difficulty is in determining what is a unique good.  

· Cumbest: Stereo equipment is unique.

· Scholl:  Collector’s item corvette is not unique.

· Sedmak:  Limited edition pace car is unique.

Why have SP?

· Very difficult to calculate expectancy:  people value unique goods differently.  If you can valuate an item with some certainty, you can calculate damages, but without comparable goods it’s hard to value it.  

· SP compromises efficient breach, but not severely, because you just hand over the land (there is no spilling of paint, etc. as in the typical case of inefficiency/waste.)  The goods in question with SP are usually already made, so there has been no waste in producing/improving them like there is with painting a house.

i. It is possible that the good is worth more to seller at the time of exchange than it was at the time of contract (i.e. selling your home and Seaver moves in).  This would ordinarily lead to efficient breach, but under SP it’s inefficient.  If bargaining breaks down inefficiency could result.  BUT, such cases are quite rare.  Generally, market fluctuations cannot be a consideration in efficient breach (the Seaver example is an extraordinary exception).

Loveless v. Diehl  (1963)

F:  Loveless offered Diehl a 3yr. option on his farm for $21K (mkt. value of $26K); Diehl arranged to sell the land, once bought, to Hart, for $22K.  Loveless found out and retracted the offer.

H:  [Similar facts to Tongish—awarding SP respects the 3-way deal.]  Ct. awards SP (because it’s land).  (Agreement with Hart must be secondary; Also Ct. is happy to prevent windfall for breaching party.)

Hypo: Consider the timing of damages.  A buyer in a ctct for land can request SP plus incurred damages as well.  What if A rents a tract of land, with an option to buy, in a subdivision where all are identical.  Should there be SP for identical tracts of land?  Canada says no, but Adler says there’s an easier way to get that outcome without throwing out the tradition of SP for land.  

Cumbest v. Harris  (1978)  Test for Uniqueness

F:  P wants SP on stereo (actually designed to be collateral on a loan, but D avoided payment—UCC treats collateral cases differently, but forget that for now).

H:  For personal goods, P must show that (1) damages are inadequate (2) the goods are of a peculiar or sentimental value, or (3) scarcity of the chattel is so complete that it is not replaceable.  The stereo is unique because some parts are impossible to replace, others are very difficult, and there is immense sentimental value to Cumbest.

Scholl v. Hartzell (1981)

F:  H agreed to sell ’62 Corvette; received deposit but returned it and breached.


H:  No replevin; doesn’t apply to unexecuted ctcts and this wasn’t yet executed.  The car is also not unique enough.

Sedmak v. Charlie’s Chevrolet  (1981)

F:  Oral contract for Indy 500 Pace Car; $500 deposit made; special requests for car made and included.

H:  UCC is liberal in allowing for SP for “unique goods or in other proper circumstances”.  Pace car wasn’t unique in the traditional sense, because there are 6,000 of them, but it is unique because it would be “impossible to obtain its replication without considerable expense, delay and inconvenience.”

Question:  Is this liberal and open-ended portion of the UCC applicable for our purposes?

Notes on SP:

· An argument for SP:  A contract price is the value of the item to the seller, not the purchaser.  All we can tell from the contract price is that the purchaser values the good at least that much.
· SP is never available for services, but this is to avoid indentured servitude.  What about compelling a company to paint your house?  There is no such concern there; the only such concern is inefficiency.  [It appears there is no SP for corporate services; only enforcement of a negative pledge]

3. Specific Performance and Services

The Case of Mark Clark

Having to perform is degrading to the performing party.  Specific performance of personal services in a country that recognizes equality would produce a feeling “more discordant and irritating than slavery itself.”  (Ct. makes an exception for apprenticeship)

Lumley v. Wagner  (England, 1852)

F: Opera singer had a ctct to perform, including a negative pledge not to perform elsewhere.

H: Ct. cannot make her perform, but it can prevent her from performing elsewhere if there is such a negative pledge in the contract.  (Lumley Rule:  Court cannot compel SP, but it can enforce a negative pledge.)

Ford v. Jermon  (Phi, 1865)

F:  Jermon contracted to perform at Ford’s theatre.  Ford seeks injunction.

H:  Ct. holds that Lumley leads to a mitigated form of slavery and that enforcing a negative pledge is simply indirect compulsion.  Also stresses the unique case of entertainers.

Duff v. Russell  (NY, 1891)

F:  Russell agreed to perform in various operas for Duff but breaches & P is unable to replace her adequately.  There is no explicit negative pledge in the contract.

H:  Ct. “is bound to look to the substance and not to the form of the contract.”  Finds that the time requirement of the first contract would logically preclude working for another theatre.  Thus, no explicit negative clause is needed.  Injunction granted.  

· No court would uphold Russell today because there is no explicit clause; cts. would require explicit negative clause.

Notes on SP and Personal Services:

We don’t enforce it because of (1) abject humiliation, (2) no mechanism for enforcing it, and (3) performer will surely do a worse job {but, Adler says this isn’t a reason not to do it if the other party knows this and still wants performance}.

· Also, breach could lead to a more efficient outcome if there is a more profitable pursuit in which the breaching party could participate (see Ford).

Should the court be able to uphold a negative pledge or damages?  Why don’t they violate notions of indentured servitude the way SP does in Ford?

	
	Damages
	Negative Pledges

	No
	In the era of debtor’s prisons, upholding damages would lead to imprisonment, making enforcement of damages equally objectionable.
	If you can’t work for anyone else, you have to work for the original employer, which is the same exact result as indentured servitude.

	Yes
	We don’t really favor human dignity over market efficiency at every point; there are necessary limits.  Also, there are no debtors’ prisons now.
	We do uphold them, but only if they are narrow in scope.  Non-compete clauses are enforceable if sufficiently narrow.  If they are too broad in scope or geography, they aren’t enforceable.

	So, the law finds a middle ground:

· We want people to be able to commit themselves via contract, but not too much.

· What cts. actually do now is much more limited than the early cases indicate.  Negative pledges must be limited in scope, time, geography and other areas to be enforceable.  They must be designed to protect the employer’s interest, not to be punitive.  Current state of Specific Performance.
· Garnishments limit risk to debtor because there are other ways to get the money besides suits for damages.


RESTITUTION & QUASI-CONTRACT

Restitution: Occurs where one party has, without intending to give a gift, conferred a benefit on another.

Restitution is both a remedy for a breach and an independent cause of action when there is no contract (known as quantum meruit or quasi contract).

In some cases the ct. chooses not to award expectancy measure (even when it could calculate one) and instead orders restitution.

Bush v. Canfield  (1818)

F:  Contract for flour.  Seller breaches even though mkt. price has fallen.  $5K was paid in advance.  Bush wants to use restitution ($5K) and Canfield wants expectancy (because Bush benefited $3K for mkt. drop, so expectancy would only be $2K).

H:  The rule of damages is the value of the article at the time and place of delivery plus the interest for the delay.  Canfield cannot breach the contract and then sue on that contract.  Expectancy is not used and breaching party cannot claim for what the other party would have lost had there been performance.

BUSH RULE:  Parties cannot breach and then sue on the contract.

Adler: The ct. is trying to punish the breaching party, but that’s troubling, because there are no bad actors in contracts.  What are the arguments for and against the Bush Rule?

Hypo:  Abel is a plumber and earns $20/period.  Plumbers flood the mkt. and the price drops to $5/period.  Abel is also an electrician and could earn $15/period as such.  Abel should work as an electrician b/c society would be $10 better off.  Under Bush, though, Abel will keep the $20 contract, which is $10 less efficient to society.  The Bush rule does not give you the right outcome in this case.  


If Abel could breach and sue (anti-Bush), she could charge the contractor the $15 she saves him (expectancy), and earn $15 as an electrician, netting $30, or a $10 surplus for herself.  [This is assuming the contractor doesn’t know she is also working as an electrician, or else he’d only pay her $5 as her expectancy.]  The contractor is no worse off than under the actual Bush rule, making this scenario more efficient under an anti-Bush regime.  


Conclusion:  In some circumstances the Bush rule works; in others, the anti-Bush rule works.  It’s a hard question.  You could probably use this in a hard mitigation question to argue that mitigation has not occurred.  Not totally sure how, but basically, the mitigation doctrine makes sense when the victim of breach can effortlessly reduce his/her injury.  When you start applying it to parties that might have incentive to look for a new job, it saps their incentive to look!  If the ct. could always tell when one party had done its best, then the doctrine wouldn’t sap one’s incentive, but the court needs doctrine to account for the fact that it won’t always have all that info.  SO, in theory you want to do away with the mitigation doctrine so that Parker and future Parkers will go out and work.  The problem, says Adler, is that he’s not sure there are any cases in which this is a legitimate outcome.

Note:  Contractor, if he knew of her chance to mitigate, would fire her right away and force her to mitigate.  That’s the law now, not in the anti-Bush hypo.  


The anti-Bush (breach and sue) rule could foster a race to breach.  Adler:  “However one plays around with the remedies there are hypotheticals that can be drawn that would lead to inefficient incentives. The reason is that there will always be potential situations where a party with the information will lack the incentive to use it unless the rules allow either party to benefit from the information, in which case there is the risk of a premature race to claim the benefits. This is the case, at least, absent some mechanism design that can allow either party to benefit yet eliminate the incentive to race. Such a design is hard, at best.”  
Restatement (2d) § 371:  If a sum of money is awarded to protect a party’s restitution interest, is the value conferred (measured in one of two ways…see restatement for ways).

Restatement (2d) § 373:  Injured party is entitled to restitution of value conferred by partial performance or reliance (unless the injured party has performed all his duties and the other party owes him nothing other than payment of a definite sum for that performance).  Quantum meruit

Britton v. Turner  (1834)

F:  P had a 1 yr. contract for $120, left early (no good reason), and seeks partial compensation.

H:  P is entitled to partial compensation, even though he breached.  Breaching party is entitled to restitution less the cost of completion and any incidental costs.  Cannot recover more than the contract price.  (Blatant rejection of prior precedent in this case.)  Prevents Ds from forcing out Ps just before completion.


Value conferred (mkt) plus two levels of reduction:

· Employer’s loss as a result of breach (for time remaining)

· Contract price cannot be exceeded, no matter what the real market value

DOCTRINE FOR QUANTUM MERUIT SHOWN IN BRITTON

Adler:  The damage really calculated here is an expectancy measure, but it’s strange because it’s flowing from the victim of breach to the breaching party.  The court should just call it what it is.  An aggressive restitution measure, plus the two levels of reduction used in Britton, yields the same amount as the expectancy measure.  In all restitution cases the court starts with the value conferred and then applies the two levels of reduction as seen in Britton. 

Restatement (2d) § 374:  Restitution in favor of a party in breach.  Party in breach is entitled to restitution for any benefit conferred by way of part performance or reliance in excess of the loss that he has caused by his own breach (but, if ctct states otherwise and liquidated damages are reasonable, the ctct governs).  Question:  Why doesn’t this add a level of reduction capping the damages to the contract price?  Is that what section 2 (about LD) does?

Quasi-Contracts

Quasi-contracts apply in emergency situations only!

· We do not use restitution in quasi-contract because the value conferred could be infinitely valuable; instead we use the reasonable market value.
Cotnam v. Wisdom (1907)

F:  Wisdom tried to save Harrison after being thrown from a streetcar, but wasn’t successful.  Seeks restitution from Cotnam, who is administering H’s will.

H:  Ct. says this is a case of quasi-contract, so one does exist.  P may recover in quasi-contract the reasonable market value of his services (thus we needn’t worry about unfair distribution of wealth nor about disincentive to help the dying patient).  You cannot charge more just because he had more resources: you must use the reasonable, market price (if the mkt. uses different prices based on patient’s wealth, then it’s okay).  Law is comfortable assuming in this case that H would have contracted for the life-saving services if he had the chance.

Note: 

· This is not a true restitution case because no benefit was actually conferred.

· Should it matter if he lives or dies?  No, because the ex ante approach is the right one, but some courts might.  Adler’s not sure.

· Why not rely on altruism and set the price at $0?  Because in the case of doctors it’s easy, but in the case of publishers, for example, it’s harder.  There should be some incentive.

Hypo:  If you see your neighbor’s retaining wall collapsing while she’s away, will you fix it?  There’s a strong case that if you do, and you invest time, money and effort in the process, you should get repaid.  Sometimes the neighbor will be able to show that he/she did want the wall to collapse, but otherwise you could win.

· We do not use restitution in quasi-contract because the value conferred could be infinitely valuable; instead we use the reasonable market value.

Hypo:  If you call and explain to your neighbor that you’re on your way to the store for supplies anyway and ask if she wants you to take care of her wall too, and she says ‘yes’, will you recover?  It depends on the specific relationship between the neighbors.  You will likely recover for supplies because that’s an unlikely gift among neighbors, but will not recover for labor, because that’s a common gift among neighbors.

Martin v. Little, Brown & Co.  (1981)

F:  Law student submitted proof of plagiarism to publisher.  Publisher pursued it but offered no compensation.  He sued.

H:  There was no implied promise to pay.  It was not discussed in any of the correspondence.  The information was given voluntarily.  P would have to show unjust enrichment of D to merit restitution.

Adler:  This is not a quasi-contract because there was no emergency situation and there was every opportunity to create a real contract.  This seems like Hypo 2 above, because it’s common to expect compensation for such info, but this contract should have included an explicit price term (and should have been a real contract).  Also, it’s feasible that Little, Brown assumed he didn’t want compensation because he never mentioned it.

Note:  Do not confuse quasi contracts (implied in law) and Implied Contracts (implied in fact).  They are totally different.  Quasi contracts are legal fictions.  Implied Contracts are real contracts with bargains that happen not to be explicit.  Question: Is this relevant for our class?

CONSIDERATION

As a general matter, subject to specific exception, promises are not enforceable under the common law unless supported by consideration.  Consideration is similar to the prohibition on excessive liquidated damages in that it cannot be contracted around.  There’s no way to eliminate the requirement of consideration; if there is no bargain made in the formation of the promise, and nothing is done in reliance on the promise, the right to back out of the contract is always present, even if the breaching party has explicitly revoked that right previously.

· Policy: Not worth it to burden the legal system with every single promise or utterance.
Definition: Consideration is a bargained for exchange.  

· The Ct. rarely concerns itself with whether the bargain is a good one or bad one.  The doctrine doesn’t require that the parties pay market value for the good in question.

· The essence of consideration is a bargained-for exchange: Past, moral and non-responsive considerations don’t count.
· Cannot have a pretend/sham exchange, but consideration needn’t be fully compensatory.
Restatement 2d §§

§ 17:

§ 24: Offer defined: must be element of exchange.

§ 71: Must be bargain, exchange or promises; recipient & nature not clearly defined). 
§ 81:  Consideration as a motive: Does not have to be direct.

Johnson v. Otterbein
F:  Donor agrees to give $ to university if used to pay back debt.  Reneged.  U sued to enforce the promise.

H:  No bargained-for exchange b/c school has to pay off its debts anyway!  Promise is a sham.  The outcome would be different if school had to do something else.  [Or, if the U didn’t have to pay back its debts b/c it was bankrupt, then there would be consideration.]

Hypo: If I give you $10K on the condition that you give me $500, that’s not enforceable.  Even if it looks like a formal, bargained-for exchange, if there is no real consideration the ct. will not enforce it.

Doctrine of Consideration is mandatory and not waivable.  This forces parties to come up with strange ways to bind themselves.

Hypo: Johnson gives $100 in exchange for $50 in a purple envelope.  SHAM. Ct will say that the deal is in effect, a way to gratuitously give $50, and the contract will not be enforceable.  

Adler: FORGET questions about giving up rights; just ask if it’s a bargained-for exchange.

Hamer v. Sidway
F:  Nephew agrees to give up drinking in exchange for money from uncle.

H:  There is consideration.  Adler: There is only consideration if the kid would drink otherwise.  If not, it’s just a sham of an exchange. (Ct’s logic of legal rights is incorrect; just ask the bargained-for exchange question.  Does not matter if uncle derives no financial benefit.)

If A and B make a deal whereby A has to do X, it doesn’t matter that B can later show that A would have done X anyway.  What matters is that the parties, at the time of the contract, think they are making a bargained-for exchange.  (So, if we make a contract for you to get up and eat breakfast, and I want that in return, it doesn’t matter if I later show that you would have done it anyway; it’s consideration for me, and that’s all that matters.)

Modification & The Pre-existing Duty Rule

· Modification requires further consideration, unless you are just agreeing to something you were already obligated to do.

· If you agree to do something you were already compelled to do, but for more compensation, the ct. will not uphold the second agreement as there is no real consideration; you were merely promising to do something you were already obligated to do.  BUT, if it appears that you agreed to do more, then there is consideration.

· Giving up your right to breach is not consideration (Implicit in Stilk)

· Best question: Do the changed circumstances qualify as an excuse for not performing on the original contract?
· We use the term consideration in this context, but it is really only meant to apply to gratuitous promises; it happens, but it misconstrues consideration.

Stilk v. Myrick
F:  After two sailors deserted, the remainder were offered and accepted more $ to stay.

H: NO consideration.  Doing extra work in the event that some sailors left was an implicit term of the original ctct, so the modification is void for lack of consideration.

· Implicit ruling that giving up the right to breach is not consideration.

· It’d be a different holding if the employer had caused the extra work.

· Appearance of consideration is irrelevant: If they had threatened to leave, or if he just offered them extra pay before anyone threatened, seems to make a difference b/c there appears to be a bargain if they make threats, but in effect there isn’t consideration either way because they are bound to the ctct.  The ct. will consider the function of the difference more than the appearance.

Alaska Packers Ass’n
F:  Fishermen want more money for same work b/c nets weren’t serviceable; captain has to agree

H:  Nets were serviceable, so the promise to work was included in the original ctct (thus, the modification is void).  That is, there was no add’l work, just performance of pre-existing duty, so there is no consideration.

· IF the nets were below contracted for standard, ct. could have found sufficient consideration.
Brian Construction
F:  Builder agrees to construct bldg, then finds add’l debris must be removed.  Contracts for add’l work.

H:  Factfinder found this WAS add’l work, thus not included in the first ctct, so there is consideration.  Put differently, the rubble was an excuse not to perform on the orig. ctct!

Restatement 2d § 89: Modification of Ctct: Common law rule is that modifications require consideration, but they must be fair and based on unanticipated circumstances.  (Adler: This is too vague.  The issue is whether or not the changed circumstances qualify as an excuse).  [Restatement also adds that reliance or statute may make unconsidered modifications valid.]

UCC §2-209: Modification  Needs NO consideration; simply must be good-faith, subject to coercion provisions of UCC (Posner: this leads to the same problem, just deciding if the concession was coerced/bad faith)  [Adler: There may be subtle differences b/w coercion & implicit agreement/consideration (common law), but for our purpose they’re essentially the same.

· Sometimes it’s the promisee seeking more pay, and sometimes it’s the promisor saying he’s being taken advantage of.  Our question: How should ct. use its vast discretion in judging coercion/excuse from performance (implicit terms)?  

Adler: What the courts usually do is find consideration where doing so leads to the best or most efficient outcome, and find coercion where it leads to the most efficient outcome. (Not usually explicit though).  That is, the Ct. is basically helping the poor guy out, but can’t say that, and efficiency gets to the same goal in different words.  SEE Economic Model of Consideration:

Economic Model of Consideration:  

First, take the moral question out of it.  Assume it is a hold-up, and that party refusing to perform really should perform.  (Note, however, that deciding whether or not there is an actual excuse present is the hardest part, and Ct. has to judge it.)

1. If damages are fully compensatory, and promisor is fully solvent, does the requirement of consideration for modification ever matter?  NO.  Promisee would never make a concession.

2. Now relax the joint assumption of full compensation and full solvency, and assume consideration is required.  Do we want the rule requiring consideration for modification?

Promisor will perform when: C < P + min (A, L)

C: Cost of performance, P: Contract Price, A: Promisor’s assets, L: Damage award of liability

· That is, promisor (fishermen) will perform when the cost of performance is lower than what they’ll lose at court (original ctct price + damages).  If their liability at ct. will be enormous, then even though performing is costly to them, they’ll do it because it’s less costly than paying out damages.  They’ll suffer the high costs of performance, receive the relatively low contract price (which won’t be fully compensatory to them, or else they’d happily perform in the first place), and be worse off than before, but they’ll be better off than if they breach and then have to pay out huge damages later.  

· So, if the cost of performance is 5, the contract price is 1, and L is 100, they’ll perform.

· Even if A=10, and their only liability is thus 10, they’ll perform, because performing sucks for them (-4), but it doesn’t suck as bad as losing the 10 (and the contract price).

· If they’re insolvent, they lose only whatever their net worth is (and the contract price, technically).  If they are worth less than the full liability then they know exactly how much (A) they stand to lose by not performing.

· So, if C=5, and P=1, and A=2 (L=100):

· Now they only stand to lose 3 if they breach/don’t perform.  But if they do perform they’ll lose 4, so they prefer to breach.

· The result is the same when, for whatever reason, the cost of performance is particularly high (say the seas are really high, but, of course, the original ctct is still binding), as long as the net worth is still lower than the net of C-P.

NOTE: This can be very inefficient for society, even if it is more efficient for the actual party (ie, fishermen), because they choose to breach or not based on A, the value of their assets, but the loss to society is calculated in terms of L, the actual value of performance (ie, fish).

· When the promisor is insolvent, efficient breach goes out the window when the promisor cannot afford to pay enough to make the breach efficient!

Where nothing ever qualifies as an excuse, captain never has to renegotiate, and, when the excuse is legitimate and their assets are less than the fish, we won’t get the fish caught!  The fishermen will breach, and it’ll be inefficient, and there will be no renegotiation because there is a strict consideration doctrine in place.  Normally renegotiation would fix the inefficiency, but here the promisee (captain) doesn’t have to renegotiate, so inefficiency results.  The captain will agree to whatever, knowing it’s not binding, and the fishermen, once they know this, will never again agree to modified terms.  The result is that at some point we have to allow for renegotiation to be binding if we want efficient outcomes!  And so, in reality, there isn’t always a strict consideration doctrine and the Cts. will generally look at the new circumstances and decide if the changed circumstances serve as an excuse or not.  Thus, once you allow for renegotiation (that is, a looser consideration doctrine allowing promisor to say new conditions excuse performance), then the captain can offer a new price to induce performance, and the fish will get caught, and both the fishermen and society are better off.

Downside:  If the rule is too lax, promisor could abuse the rule and hold out for a higher wage even though a more firm consideration doctrine would have induced performance, thus inefficiently reducing the return to the promisee (captain) and making fishermen too wealthy.

· Caveat: Promisor’s threat here may not be too credible, b/c of reputation.  That makes the argument for NO consideration rule for modification more compelling.

So, you want a rule that only sides with promisee when it’s efficient and doesn’t when it’s inefficient.  You want a law siding with promisee when the excuse is real and they can’t pay, and a law siding with the promisor when the excuse is phony.  You want a law requiring consideration when the cost of performance is low, and you want a law not requiring consideration when the cost of performance is high (because promisor is right to demand more pay).  And this is what the law tries to do, even if it’s cumbersome (weak correlation among cases though).
Promissory Estoppel/Detrimental Reliance

· Detrimental Reliance: Silly to include it under consideration; should be separate cause of action.

· Non-bargained for commitments can be enforceable if the other party relied on those commitments to a detriment.

· Usual damage award: RELIANCE.  Expectation can be given, but isn’t usually.
· Promissory estoppel must involve enforcement of a gratuitous promise (QUESTION: Does Adler mean this to apply to real promissory estoppel cases, versus Reliance cases that we are looking at?  I think he must, since many of our cases here aren’t gratuitous promises; I believe he’s just reinforcing that we aren’t studying true promissory estoppel as seen in consideration, but rather general detrimental reliance.)

· The cases we see abuse the term, so we’re really studying reliance, but looking at cases where the judge’s mess it up.  In the cases we see, there really is consideration, and that’s a bargained-for exchange, and there are real contracts involved.  In a promissory estoppel case the court enforces a gratuitous promise because of reliance on it.  That’s not what we’re looking at.  (First, we look at offers with real consideration involved, and second, we are looking at offers, not promises!)

· Estoppel prevents a party from showing the truth contrary to a representation by him after another party has relied on the representation to a detriment.

· If Ct. can see the bargained-for exchange, they’ll treat it as contracts case, but if it’s hard to see, the ct. sometimes uses promissory estoppel and gets confused as hell.  (If there is a bargained-for exchange, or if there is just an offer and no promise, promissory estoppel has no place in the opinion)

· Also, sometimes it seems reliance is the only reasonable damage award, and ctcts can’t get you there, but Promissory Estoppel will (i.e. Goodman)

· Restatement clouds the issue because it reflects all these incorrect holdings.

Baird Co. v. Gimbel Bros.
F:  Sub submitted a bid for linoleum to general; general relied on bid and won ctct; sub retracted after submission of gen’s bid but before award of ctct; gen accepted ctct award knowing of retraction]

H:  Offer withdrawn prior to acceptance.  Gen has to accept the offer before relying upon it, and there was no acceptance (using it in the bid doesn’t count); Hand says it’s so easy to notify sub of acceptance that gen simply should have done it.

· Hand must be assuming that it’s not customary in the industry to accept a bid without notifying someone or else he’d find otherwise in this case.  (compare with Drennan)
Baird: NO CTCT, NO P.E., NO DMGS

Drennan: NO CTCT, PE (but in name only), Expectation Dmgs

Drennan v. Star Paving
F:  Same facts as Baird, but for paving subcontract at school; Gen found another sub to do the work for $3,817 more.

H:  Reasonable reliance on bid does constitute acceptance (given custom of industry), and forms a contract, but because a real contract is formed, this is NOT a promissory estoppel case; it’s just a regular ctcts case, and thus, expectation damages are awarded, not reliance.


Adler: Traynor is confused because he first says it’s not a ctct, and then says it is using the wording of promissory estoppel.  In reality, he thinks there is a ctct because he treats it like a ctcts case {he says the gen is bound to sub as well, making it clear it’s not gratuitous promise, and he awards expectation instead of reliance}.  It doesn’t really matter that Traynor is confused except if cts follow his error and start awarding reliance in real contracts cases, or expectation in promissory estoppel cases.

Goodman v. Dicker
F:  Distributors represented that Retailer had received Emerson franchise.  This proved false and Retailer claimed reliance damages and lost profits.

H:  Given that offeror was an Emerson distributor, it is plausible that the representation really was a promise, so reliance was justified. (Adler: it wasn’t really a promise, but rather an offer in the nature of a warranty—designed to get P to buy Emerson products from distributor—and thus it’s not a promissory estoppel case).  Ct. awards reliance damages as though it were promissory estoppel, but in fact it is just a contracts case where reliance damages are awarded.

· So why not award lost profits then?  Maybe too speculative (“at will” termination), or maybe because the implicit warranty was only for those expenditures made (but if the court really did view it as a warranty case, that would mean the ct. was just lying when it used promissory estoppel wording, or it was extremely confused).

· May be that Ct. just wanted to award reliance damages, and only promissory estoppel gets you there, but the court errs again because given the implied warranty limiting liability to the amount of Emerson products purchased, expectation and reliance are the same!

Goodman: P.E., not Ctct, RELIANCE DMGS (Only b/c ct. treats it as promissory estoppel, but should have treated it like a ctct case with expectation dmgs-works out the same anyway).

Hoffman v. Red Owl
F:  Red Owl promised Hoffman a franchise if he’d invest $18K 

H:  Ct. finds that enough essential terms weren’t agreed upon to form a binding contract and thus uses promissory estoppel to award reliance damages.  Adler: The ct. just wants to give him something, but expectation wasn’t appropriate, so it won’t recognize a full contract and has to use promissory estoppel.  Truth is, the parties acted like they had a contract, so the ct. should fill in the missing terms and recognize the contract (and maybe say expectation damages are too speculative/uncertain, and award reliance framed as expectation with an assumption of zero profit: §349).  This is not a promissory estoppel case because the promise wasn’t gratuitous.

Adler: Conceptually, all this is easier to understand (and more correct) in real contract terms.  The court doesn’t always do so, though, and that can get dangerous if it affects damages.

Red Owl: NO CTCT, YES Promissory Estoppel; reliance dmgs.

Restatement (2d) § 90: Promise reasonably inducing action.  If the promise is reasonably expected to induce action, then it’s binding, and the cts. can determine the remedy.  Charitable contributions are always binding.

Gilmore: P.E. kills real contracts. Hillman: Not true; they rarely succeed in ct.  Farnsworth: Expansion of reliance in 1970’s, but reduced again in 1980’s.

OBJECTIVE THEORY OF ASSENT

Two elements of the formulation of a contract:

1. Mutual assent

2. Enforceability (must be the kind of assent the law will enforce)

It is commonly said that only objective assent matters, but there is a subjective component to assent.

Embry v. Hargadine
F:  Employee seeks ctct extension; has meeting with employee then continues work

H:  Ct. accepted Embry’s version and concluded that no reasonable person would construe boss’s answer as anything but an assent.  “If a parties words or acts, judged by a reasonable standard, manifest an intention to agree in regard to the matter in question, the agreement is established, and it is immaterial what may be the real but unexpressed state of his mind on the subject.”  (quoting Phillip v. Gallant)

· Court could easily set up a different default rule, but none is as intuitive as the reasonable objective standard rule, and since not everyone is a lawyer, this is the most logical choice.

· “The meeting of the minds which is essential to the formation of a contract is not determined by the secret intention of the parties, but by their expressed intention [which may be contrary to their true intention].”

Texaco v. Pennzoil
F:  Texaco shared some dealings with SEC, and others with Getty.

H:  Parties manifested intent towards each other is all that matters.  This includes manifestations to others when those manifestations are public, but not when those manifestations are private (so manifestations to the SEC are relevant b/c public, but manifestations to Getty, b/c private, are not).

Lucy v. Zehmer
F:  Contract for sale of land (while drunk?) later claimed to be a joke.

H:  Circumstances (writing, negotiation, inspection) suggest the dealings b/w the parties were serious, and objective manifestation is all that matters.  Evidence shows Lucy believed Zehmer was serious when he signed.  Specific Performance granted.

· Unambiguous writing, even on a scrap of paper, is the most reliable manifestation of assent – signed writings: gold standard in ctcts.

· Undisclosed intention is immaterial except when unreasonable meaning he attaches to his manifestations is known to the other party.
· Thus, you can claim it was a joke as long as your words and actions so indicate, and it’s known to the other party that it’s a joke.
Restatement (2d) §17: Reqs of a Bargain: Mental reservations don’t impair formation of ctct

Restatement (2d) §19: Conduct as Manifestation of Assent: Written or spoken words, actions, omissions can all be acceptances; Party must intend for action to be acceptance or have reason to know that the other party will interpret it as such.

EXISTENCE OF AN OFFER

OFFER:

Restatement (2d) §24: Defines an offer as “the manifestation of willingness to enter into a bargain so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.”  [Supports objective standard]

Restatement (2d) §26: No offer if person being addressed knows or should know that offer is not being made.  

Restatement (2d) §29: Manifested intentions of the offeror determines who has the power to accept

MISSING TERMS:

Restatement (2d) §33; UCC §2-204: Few terms are essential to formation of an enforceable ctct; Must only provide a basis for determining existence of a breach and for giving appropriate remedy.


UCC is all about filling in missing terms with what is “reasonable”.  


§2-305: Ct. can impute market price if left out.


§2-308: Ct. can impute place; §2-309: Ct. can impute reasonable time.

Note: Ct. will fill in price willingly, but not quantity.  If there is no Q, there is no ctct b/c there can be no remedy for breach.  (UCC calls this “no quantity default”).  (Exception: when quantity is explicitly indefinite.)

Nebraska Seed v. Harsh
F:  Seller advertises for sale of 1800 bushels “or thereabouts” of seed; buyer accepts; seller refuses

H:  Advertisement is not an offer, but rather an invitation for offers.  Otherwise seller won’t have enough goods to cover sales.  Lack of quantity implies there is no offer.

· Adler: Law is pretty willing to fill in missing terms if the offer is intended, but the absence of terms may still be evidence that no offer was intended (§  33(3))
· UCC: If reasonable person would receive letter and reasonably believe it was the only one sent out, then it would be logical to think it was an offer, not an advertisement; Ct. says it would be unreasonable to believe that other letters don’t exist in this case (whether they do or not is irrelevant), and thus it’s an advertisement.
(NO OFFER OR ELSE COURT WOULD FILL IN MISSING TERMS; WAY LESS LATITUTDE IN FORMING AN OFFER THAN IN FILLING IN TERMS)

Leonard v. Pepsico
F:  Kid wanted harrier jet for 7M points

H:  No real offer for many reasons.  Main ones:

· Presumption against an offer absent clear, explicit terms (less latitude in forming an offer than in interpreting an agreement; Ct. is liberal in filling in terms when it thinks ctct does exist, but can be very picky in determining if a ctct is formed: sometimes even req’s words “offer” & “accept”)

· Ad refers to catalog

· Ad (and price) were a joke: Ct. usually gives much latitude in “reasonable” price, but sometimes it’s so out of whack it can’t be enforced (as here).

ACCEPTANCE

See Restatements on page 319-320.

· Offeror is generally master of terms of acceptance, along with rules of common sense and reasonableness, such as in §  65, merely default terms.

Dickinson v. Dodds
F:  Agreement to sell a house; offer left open until Friday, but rescinded before then.

H:  No meeting of the minds b/c Dickinson knew Dodds wanted to rescind, so it was rescinded.  Knowledge of revocation is enough to nullify the ctct; needn’t be direct notification, just manifestation to offeree (somehow).  (Dickinson obviously knew it was revoked b/c he was chasing after Dodds).

· No consideration for the option.  If they had agreed to keep option open for $5, then it’d be binding.  They didn’t, so it was merely an offer either party could back off from.

· CONFLICT w/ UCC §2-205 (Firm Offers): Under the UCC a written guarantee to leave the offer open is not revocable for lack of consideration during the time stated (or, if not stated, for a reasonable time not to exceed 3 months).  Both parties must sign.

DOCTRINE ON OPTIONS ABOVE!

Mirror Image Rule: If parties don’t agree to the exact same terms, there is no contract.  If the response to an offer includes new or different terms, it’s not an acceptance under common law, but is a counter-offer.  There being no mutual assent, no contract is formed.  Cts. will use this rule to say that if there was a term the parties did not agree on, then even if they acted for years as though there was a contract, there wasn’t.

· CONFLICT with UCC:  The UCC abandons the mirror image rule and says that if the parties have acted like they have a contract, they do, and the court will fill in the missing term with something “reasonable”.  JDs without the UCC may still apply the mirror image rule, but it’s eroding a lot under common law as well.

· See §61 and §2-207
· MIR NOT literal!  Basically, under both common law and UCC, if the response is most reasonably interpreted as an acceptance, it is.  If the response looks more like a counteroffer (further negotiation), it is, and there has been no acceptance, even if the criteria laid out are really similar to acceptance.

· Battle of the Forms: Under UCC, if A sends and offer to B, and B sends a response with some modifications, and later there is a breach and a battle over the changed terms, the UCC treats any changes that do not make material changes to the original terms as part of the contract provided the original offeror had notice of the new terms and didn’t object.  Confusion over what constitutes a material change, though.  Mostly though, if the parties act like they have a ctct, they DO, and the ct. fills in the missing terms.

Mailbox Rule: Eroding a lot in era of instant communications, but the idea is that once the acceptance hits the mailbox it’s valid.  Both parties are bound once the acceptance leaves the offeree’s possession.  (With an option contract, acceptance is based on receipt of the acceptance, though, because timing is critical.)  

Restatement (2d) §  63: In general, “unless the offer provides otherwise, an acceptance made in the manner and by a medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of the offeree’s possession.”  (see also § 66)

UNILATERAL CONTRACTS

· There can be acceptance by performance if the offer permits (or, as with subs and contractors, if that is the custom in the industry).  Unilateral contracts are a subset: Performance constitutes acceptance and completes offeree’s responsibility under ctct.  All that remains is offeror’s performance.

· Offer does not include compensation for effort, only for result.  (Even though this confers an ex ante benefit on offeror but nothing on offeree.)  (Any damages you get are only for the benefit conferred, not for the effort.)

Restatement (2d) § 54: Acceptance by performance: Notice of acceptance is not necessary unless requested by offeror, but if so, burden is on offeree to notify unless offeror learns of performance.

Restatement (2d) § 30: Acceptance Invited: Either acceptance as req’d in ctct or whatever is reasonable

Restatement (2d) § 32: Invitation of Promise or Performance: If it’s not explicit, it’s up to offeree how to accept, by promise or performance.

Carlill v. Carbolic Smoke Ball Co
F:  Reward offered for anyone who gets sick while using the smoke ball; woman uses it and gets sick.

H:  NOT a unilateral contract case, despite famous legacy.  It is a warranty case, where Carbolic says, “buy my product and if it doesn’t work, I’ll pay you”.  That warranty is obviously enforceable, as there is consideration.

White v. Corlies & Tifft
F:  Builder contracting for construction of offices; negotiations occurred, then he went out and bought the lumber.

H:  NOT a unilateral contract case b/c partial performance can be acceptance.  Acceptance must be clearly communicated/manifested to offeror; carpenters buy lumber all the time, so here offeror couldn’t know that the purchase of lumber was acceptance by (partial) performance.  Must be objective manifestation of assent; beginning performance can be a manifestation of assent if the offeror is likely to notice it.

· NOTE: It does NOT matter if the offeror knows of the assent!  The manifestation need only be objective, so if carpenter had cut wood that obviously only fits this project, a binding contract would have been formed.  Law does not require observable assent, just objective manifestation of assent.
· NOTE: Unless an offer otherwise specifies, where the offeror’s knowledge of performance is uncertain, an offeree risks an inability to enforce unless she takes reasonable steps to notify an offeror of performance (& thus acceptance).
· QUESTION: Doesn’t this contradict our conclusion that manifestation needn’t be observable but merely objective?
Hypo: Homeowner makes offer to builder and builder begins performance, cutting wood specifically for that project.  If the market drops, builder will quickly reveal the special wood to show that a binding contract has been formed (by performance).  BUT, if the builder realizes that costs will be higher than expected, he will destroy the evidence and lie, and there will be no chance for the homeowner to demonstrate that there was acceptance.  The ct. wants to uphold the former and prevent the latter, but the best it can do is the “objective manifestation of assent” rule.  BUT, if you are worried about an option, you don’t allow for acceptance by performance.  You demand written acceptance in return.

Restatement (2d) § 45: Option to Complete Performance: Unless the offer communicates different terms of acceptance, an offeree who begins performance has an option to complete performance under the terms of the offer.  

· Applies to bilateral and unilateral contracts!

· Hypo: If I offer $1M to find my dog, I am offering a unilateral ctct, but implicit in the offer is a chance to look.  If I revoke the offer before the term has expired, I am liable for their costs because an offeree who begins performance has an option to complete performance.

· QUESTION: In that hypo, if I am looking for your dog, and you give up and rescind the offer, but I keep looking for your dog and find it, do I get the $1M, or once I hear the offer is revoked do I have a responsibility to stop performing?  YES!  I must get to keep looking b/c I have the option to complete performance, otherwise you’d be able to rescind it when I had your dog cornered.  (Cf, Petterson)

Petterson v. Pattberg
F:  Contract for early (reduced) pmt on a mortgage.  P showed up with money and D tried to revoke offer as P was handing him the payment.

H:  Revocation is legitimate because it occurred prior to performance; no contract to accept.  Unilateral ctct b/c until pmt neither side is bound.  

· This case is wrongly decided.  Inconsistent with Restatement §45.  Tendering/offering the payment was performance, not the act of putting it in D’s hands.  (The guy had an option to complete performance per §45, and was robbed of that option.)
ACCEPTANCE BY SILENCE
· Offeror cannot unilaterally impose an obligation of rejection on the offeree (see §69)

Restatement (2d) § 69:  (1)When offeree fails to respond, his silence and inaction operate as acceptance only:

(a) Where an offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation

(b) Where the offeror has stated that silence will act as acceptance and the offeree, in remaining silent, intends to accept the offer (likely trivial because can’t be proven)

(c) Where because of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not accept.

(2) Any offeree who does something inconsistent with the offeror’s ownership of offered property is bound in accordance with the offered terms unless they are manifestly unreasonable.  

Notes: So, if you receive an unsolicited offer and throw it away, are you bound?  Under the common law, yes, but statutes usually contradict this and define such unsolicited offers as gifts.

· If it is easy enough to return an offer, the Ct. will usually expect you to; if there is any burden at all in giving it back, the court will probably just expect you to keep it.  Reasonable person standard.  BUT, if you use the thing, you could be binding yourself to the ctct because you can no longer claim it’s an inconvenience to you.

Hobbs v. Massasoit Whip Co.
F:  Shipment of eel skins; no contract per se; D did not contact shipper w/ acceptance or rejection.

H:  P and D had regular agreement by which silence constituted acceptance.  Based on previous dealings, acceptance by silence can be inferred.  Ct. will not impose this acceptance without valid evidence of prior deals or custom.  See §69.

INTERPRETING ASSENT

Empty terms, Subjectivity, Importance of Context

Empty Terms

· At times, present, explicit terms will be deemed empty and thus no contract is formed.

· These are cases of parentalism: Ct. is trying to protect parties from tying themselves to bad agreements

· Hypo: You agree to buy a bond today for $110 with a maturity of $100.  That is a bargained-for exchange and there was a meeting of the minds, but it’s such an absurd deal that the court will find that no reasonable person could have entered into the agreement and thus, there is no agreement.  There was consideration though, so don’t say that.  This is more akin to unconscionability.

NY Central Iron v. US Radiator
F:  Requirements ctct for radiator needs; demand increases; refusal to supply.

H:  Ctct is enforceable, but to protect sellers there is an imputed obligation to act in good faith.  

Adler: Ct. should find the ctct void because of the lack of a quantity term, but the real reason is that it’s an irrational contract.

Hypo:  If buyer is reseller of iron, he buys (at the contract price) only when the price increases, and thus has an option.  The buyer’s promise to buy from the seller is thus an illusory promise, because he will buy only when the price rises.  If the price falls, he will not buy at all.  BUT, if the buyer is a radiator manufacturer, he has to buy regardless of what the market does, so seller and buyer have equal chances of success due to market changes, and thus the promise is not illusory.

· DOCTRINE:  A requirements contract is valid as long as the buyer has real requirements, not illusory ones, and therefore the seller has some chance of profit.  Where the buyer is a pure speculator, the contract will not be enforced for lack of mutuality.

Eastern Airlines v. Gulf Oil
F:  Contract for req’d jet fuel; seller demands price increase, buyer refuses.

H:  Good faith requirement not to abuse market changes.  Parties here acted in good faith.

UCC §2-306(1): Imputes good faith requirement specifically for output and requirements contracts, and requires that quantity not be disproportionate to an estimate, or, in the absence of such an estimate, prior experience.

· Very little guidance in case or UCC for concrete interpretation:  Shutdown by a requirements buyer might be permissible due to lack of orders but is not permissible merely to curtail losses; NORMAL expansion is possible, but a sudden expansion is not.
· Adler hates that we can’t just give the parties what they bargained for, even if it turns out poorly, but says the one big reason we need a limit is so that a buyer can’t go into the resale business and just claim that acting under the terms of the ctct is always good faith.  The good faith/bad faith distinction is hazy and problematic, but we need something to prevent that flagrant violation of an implicit term.
Wood v. Lady Duff
F:  LDG agrees to grant Wood the exclusive use of her name in exchange for half the revenues from such use.

H:  Cardozo imputes a duty of reasonable efforts to save the ctct from being an agreement where “one party [Wood] was to be placed at the mercy of the other [LDG]”.  Creates a good faith duty to perform, but this is problematic because it enables any party who doesn’t believe the other is working hard enough to go to court and argue bad faith.  

Adler: This case can be analyzed just like US Radiator; Cardozo shouldn’t have created this weird standard that messes things up.

Adler: The ctct gave Wood an economic incentive to perform, and that’s all the parties bargained for and should be enough.  That is, the contract is not really one-sided as Cardozo says it is, even if Wood has complete discretion.

· In an agreement where one party can only win (Wood), the court may find a lack of consideration, but this is not correct because there is no gratuitous promise in this case; there is something in it for both parties, and if there is something in it for both parties then there is consideration.  Just because Wood doesn’t have to do anything doesn’t mean there isn’t consideration, though some courts would surely get confused on this.
· There may be waste and/or abuse here, but that doesn’t change the fact that the parties entered into the agreement b/c they genuinely believed it was in their best interests to do so, and thus there was a bargained-for exchange; sometimes when contracts turn out so badly ex post the court goes back and finds a violation of an implicit term, but this is usually incorrect.
· LDG IS PROBLEMATIC FOR THE DOCTRINE OF GOOD FAITH!  BUT IT APPEARS TO HAVE BEEN ADOPTED INTO THE UCC!
UCC §2-306: Must be good faith demand, can’t be unreasonably disproportionate; in a licensing case, parties must use best efforts (to create profits?)

AGREEMENTS TO AGREE

General question with agreements to agree: Have you agreed to the core terms, and thus are bound to the contract, or are the core terms themselves subject to further definitive agreement?

DOCTRINE:  Enforceability turns on the same issues as determining whether an offer was, or reasonably could have been interpreted as, assent to be bound upon acceptance.  That is, is there enough to justify a reasonable person’s belief that a contract has been formed by mutual assent?  

· First, there must be enough terms there that the court, perhaps after reasonable gap-filling, can find a remedy for breach.  

· Second, where the parties have agreed to a range of terms, each party should have an option to enforce a contract on the terms most favorable to the other party. (§34(1))

Because of the similarities to assent, objective evidence that you intended to be bound by the contract (i.e. buying supplies because you expect to perform) will be taken as evidence that you intended to be bound.  See Restatement (2d) §§ 34, 204, and compare with UCC §2-204.  [EMPRO is NOT representative of the real doctrine.]

Hypo:  Able agrees “in principle” to sell her painting business, and Baker agrees to buy same, “for $100,000 subject to further definitive agreement.”  Later, a dispute arises over cash or credit.  Baker wants to pay in credit and wants to enforce.  Abel wants out.  Abel’s arguments are: (1) “Subject to” and “in principle” suggest lack of agreement on all terms, and the lack of a comma after the price suggests that even the price isn’t final; (2) The writing is too brief for $100,000 sale; (3) Empro says there is no agreement until the final agreement.


Baker responds: (1) “In principle” and “Subject to” suggest merely future negotiation on add’l, explicit, or even different terms, as does “further”, and (2) Texaco allows enforcement and gap-filling absent explicit terms, even if such terms were contemplated in the expected much longer memorialization.


Abel: If “in principle” isn’t redundant with “subject to”, then “in principle” must be read to say “not really”; that is, “in principle” makes the explicit terms subjective and hypothetical, despite Texaco’s ruling to the contrary.


Baker: But there’s a signed writing!  That’s inconsistent with the theory that it’s merely a stage of negotiation.


Abel: It’s a reputational bond against backtracking only, but I’m still allowed to backtrack if I find the reason to be legitimate.

Conclusion: The document is thus not subject to any interpretation that is not ambiguous.  That’s the plight of interpretation when individuals interact without a focused eye on consistency and parsimony.

Empro v. Ball-Co.  (No agreement until it’s FINAL!—Not representative of the doctrine)

F:  Parties have letter of intent to purchase assets but it states that it’s subject to further definitive agreement; Ball-Co then negotiates elsewhere.

H:  Preliminary negotiations are only binding if the parties explicitly say so, but terms like “in principle” and “subject to” imply future negotiations, and final agreement is necessary.

· OLD LAW:  This case no longer accurately reflects the courts’ approach to agreements to agree.  Now, if there are sufficient terms to identify breach, and to calculate a remedy for that breach, the court will fill in the rest (and the core terms must be ascertainable to a reasonable degree of certainty).
Restatement (2d) § 27: Written Memorial: (WORTHLESS): Agreements can be preliminary negotiations, but if the assent is sufficient to form a ctct, then the anticipated writing doesn’t negate the agreement (Adler: A ctct is a ctct unless it’s not).

Texaco v. Pennzoil
F: Parties agree “subject to written agreement”.

H:  Ct. enforces the agreement, and says terms can be filled in.  The Ct. finds that Texaco is just trying to add terms that were hardly necessary in order to justify annulment of the contract.  Ct. uses four factors to judge whether or not parties intend to be bound only by the later writing: 

1. Whether the parties reserved the right to be bound only by written agreement

2. Acceptance of partial performance

3. All essential terms are agreed upon  (essential term=absence of which will defeat the formation of a ctct)

4. Complexity/magnitude of the transaction requires writing 

Adler: The agreement lacked a “description of the mechanics of various aspects of the transaction”, and the court thought it could fill these terms in sufficiently that it could both recognize a breach and determine a remedy for that breach.  This begs the question, though, of whether the omission of the description should have been viewed as objective evidence that the parties did not intend to have formed a contract at that point.

Sun Printing v. Remington Paper
F: Ctct to buy paper; price to be determined at unknown intervals, but no higher than Canadian index price.

H: Contract fails for lack of time term, and thus not enough terms to determine a remedy for breach.  

· If this was an option ctct, the ct. would allow the buyer to buy paper on the terms most advantageous to the seller, which is what the buyer wants.  The ct. says, though that no option exists because there is no way to match the price to a quantity because the length of each term was left unclear.  The Canadian price changed over time, and the ct. cannot be sure if the ctct price would change with it, in proportion to it, or not at all.  (Thus, the ct. doesn’t just find the terms to be incomplete, but totally incoherent, because it cannot be read to determine how the parties’ deal would have played out at all.)  

· NOTE:  A modern court would probably find a ctct in this case!  Under the UCC and the Restatement as discussed in the supplemental notes, the ct. could just add a reasonable price and apply it to the 16,000 tons—though the ct. here seems unsure that even the quantity was specified in this case.

SUBJECTIVITY AND CONTEXT

· Subjectivity only matters where objectivity cannot be determined.

· Remember that the reason we use objectivity at all is to foster reasonable reliance on contract terms.  That’s the overall goal, so if subjectivity fosters that goal, then it’s appropriate.

DOCTRINE: § 201!

Restatement (2d) § 201:

· An actual meeting of the minds controls, regardless of objectivity/subjectivity

· The meaning of the party ignorant of the disagreement or doubt controls over the meaning of the party that is (or should be) knowledgeable of the disagreement or doubt.

· Otherwise, subjectivity doesn’t matter.

· SO, if I know you may be ignorant of the more objective meaning, and I go ahead anyway, and you can prove all that, then you get the contract fulfilled under your terms, not the objective terms.  This thus prevents fraud, but also prevents overinvestment by the ignorant party, and the inefficiency that results.  The doctrine protects the ignorant party, but not to help him; it protects the ignorant party to prevent the resulting inefficiency (because he’ll overinvest expecting more favorable terms, and will be disappointed, and deal with an inefficient loss, if the other party’s terms are used).

Restatement (2d) §  202:  Generally, the prevailing meaning or words of art are used.

See also §  200:  Interpretation of Promise or Agreement (but the §§ above are the heart of it)

UCC §2-208 Course of Performance:  Explicit terms of the contract control most of all, but failing those, any action under the contract controls

UCC §1-205 Course of Dealings and Usage of Trade:  Course of performance controls all, then past conduct between the parties, and then custom.

Hierarchy:  Express terms, course of performance, course of dealing, then trade usage (custom) 

Raffles v. Wichelhaus  (EARLY case; not consistent w/ doctrine/Frigaliment)
F: Peerless boats case.  Parties disagree about which boat “Peerless” the goods had to arrive on.  The ambiguity is unintentional, and there is no objective indication that the parties meant one Peerless or the other.

H: The contract is VOID!  If there was no meeting of the minds on an essential term, the contract is void.  There is NO CONTRACT.

Adler: Ct. here finds no way to identify the objective meaning and just throws up its hands.  This is not what happens in Frigaliment, and that’s symbolic of a change in the courts lately.  The Ct. in Frigaliment shifts the burden of proof to one party to prove its own subjective meaning, which is something of a tie-breaker.  Courts facing a Peerless situation now, that is, where there is no way to identify the objective meaning, are very likely to go to tie-breakers and try to save the contract.  [It’s possible that there just was no tie-breaker available in Peerless, but not likely; it’s mostly symbolic of a shift in the courts over time.  One section of the UCC is even explicit on this point.]

· Gilmore: It’s irrelevant which term the ct. uses, so the contract should be enforced.

· Simpson: False.  The ship represents a gamble on arrival time that would be reflected in the price, so it’s central, but, the seller wins under either term, and here cannot collect at all!

Hypo:  Under Anti-Bush, Seller could get out of this jam by agreeing to the buyer’s preferred term, breaching, and suing the buyer for his savings!  (The buyer then likely would have just accepted the December terms, just to get at least something for his money).  Under Bush, this is not possible.

Oswald v. Allen
F: The buyer believes he is buying rare Swiss coins, but the seller only believes the deal includes other, less valuable coins.

H: NO CONTRACT AGAIN!  There is no clear objective meaning or manifestation, and there is no subjective understanding, so there can be no contract.  [Note: you evaluate objectivity in light of actions of parties before you even get to the subjectivity question.  If the parties are acting like one term is the operative one, it is.]

Adler:  The seller here should probably have asked what coins were included, knowing that there could be a misunderstanding.  If the seller knew of the misunderstanding, the buyer would win.  It seems like she would have at least had a conversation about it, given her purported understanding.  BUT, there could be a language barrier issue, so it might be okay.  But the court does and should examine the seller’s behavior to see if she’s acting strategically (deviously, I say), and if so, award the terms the buyer wants.

Hypo:  If you know about me that (1) I own a Buick and a Replicar, (2) I love my Replicar, and (3) I’m financially distressed, and at lunch I offer “to sell you my car for $10K”, and you accept on the spot.  As it turns out, the mkt. value of the Buick is $8K, and the mkt. value of the Replicar is $12K.  Do we have a contract?

· Probably no contract, under §201, and Raffles & Oswald.  There is no objective meaning.  Question:  Can it not be said that one party knows of the other’s ignorance?  The way I see it, no one party in this hypo is less educated as to the grounds for confusion than the other.  Given that the buyer knew of the possible confusion, I suspect that he can’t enforce, but could he enforce the contract on the terms most favorable to the seller (that is, for the Buick?)?  That seems like it should definitely be the case, but is this an option contract?  Does it have to be?  Does a choice between two things qualify as a range?  Raffles is identical…Simpson says the seller should get at least the terms least favorable to him/her.  Can he, or is the contract absolutely thrown out?  It appears that Frigaliment shows the modern approach.

Subjectivity II: Context (Custom)
UCC Hierarchy (Again):  Express terms, Course of Performance, Course of Dealing, Trade Usage  [See also Restatement (2d) §  202, and sections listed above.]

· NOTE: Express Terms does not necessarily mean “generally prevailing meaning”.  

· SO, “Tuesday” controls over a practice of “Wednesday”, but practice may turn mid-week into “Tuesday” even if general public means “Wednesday”.

Weinberg v. Edelstein
F: P can’t lease space to any sellers of dresses; D sells skirt-blouse combinations.  [Promisor, D, agreed not to sell the dresses, but is now selling the two-piece combos, so promisee, P, sues.]  P argues that, regardless of meaning, the contract was designed to prevent the sale of identical and thus competitive products.  D argues that they are different products and can be marketed differently, so they aren’t strictly competitive, and that there is a distinction b/w the items in trade usage.

H: The trade usage controls here, and the trade usage does distinguish clearly between skirt-blouse combos and actual dresses.  The promisee is thus held to that more narrow meaning, in part because he helped draft the language and now claims it should have a different meaning.  Moreover, promisor has an express right to sell both skirts and blouses, which these are, and there are policy reasons against prohibiting the free use of land.  [Ct. does award some remedy though, by prohibiting joint sales of skirts and blouses.]

Frigaliment Importing Co.
F: Seller thought chicken included fowl; Buyer thought otherwise.  Objective meaning and trade usage permitted either interpretation.  Negotiation proved inconclusive on whose meaning, if any, was understood.

H: Ct, in an attempt to save the contract (contrast with Raffles, above), shifts burden onto buyer to show that “chicken” was used in its narrower rather than broader sense,” and finds that buyer did not carry its burden.  Thus, the court uses the definition of the Agriculture Dept. as “objective”, but only after finding it couldn’t determine a genuine subjective meaning [the reason is that this “objective” meaning wasn’t overwhelmingly clear either, so Judge Friendly wants to at least consider the subjective possibility.

· Where does the burden on the buyer come from?

a. Probably b/c ignorance of the more narrow term is more likely than ignorance of the broader term

b. Or maybe, because seller was new to the business, the court finds it more likely that seller wasn’t operating with the more narrow term, and was in fact operating on the Ag. Dept. term.  And cts. are wary of parties acting strategically to take advantage of ignorant parties.

· Ct. does not ultimately rely on price, though it seemed like it would.  This is wise given that plaintiff had a good argument that it was getting a good deal, not an impossibly good deal (QUESTION: Not sure what this means.)

UNCONSCIONABILITY

Two types: Procedural & Substantive.  If the parties didn’t know what they were getting themselves into, that’s procedural, and the ctct can’t stand.

Procedural:  The key element is to avoid surprise.

Regular Terms:  (i.e., those that appear in standard agreements) They are enforceable unless one party has reason to believe the other wouldn’t accept the regular term if that party was aware of it. (§211)  [The key is to avoid surprie.]

· Companies sometimes ask parties to initial adverse terms. (Not a perfect solution for all the same reasons)

· This only makes sense for companies anyway, since it’d take them forever to run through every detail with each customer; also makes sense, even for non-dupes, so they don’t have to lose time reading every agreement.

· Pro-seller terms are still legitimate, as long as they’re reasonable/foreseeable.

· Still, the ctcts are valuable for the sellers because they can make the reasonable terms pro-seller, and because there is a chance that the pro-seller terms will be adopted by the courts as “reasonable” over time.  Were it not for the boiler plate terms, the ct. would be on its own in determining the default rules.

Substantive: Much harder than procedural.

UCC §2-302: Comment: “The principle is one of the prevention of oppression and unfair surprise.”

Restatement (2d) §  208: Comment: “It is possible for a ctct to be oppressive…even though there is no weakness in the bargaining process”

· Seem to address both process and substance.

Factors to consider:  

1) Gross inequality of bargaining power—when one party values the object so much he/she will do anything to get it.

2) No reasonable opportunity to understand the terms

3) Unreasonable substantive terms—terms so complicated that no reasonable consumer should be responsible for it if not brought home to consumer. (Especially easy to void if one party has no chance to understand the terms and the other party knows this.)

· In short, a combination of facts that term so much in favor of 1 party and are difficult to understand = unconscionable. 

Williams v. Walker-Thomas Furniture
F: Ctct for purchase of a stereo where all previous purchases are considered collateral; store employee knew P would likely default on pmt, and she did, and D repossessed the stereo and the previous purchases.  (“Dragnet clause”).

H: Ct. of Appeals says lower ct. should consider the possibility of unconscionability.  Highlights absence of meaningful choice as a traditional element of unconscionability.

Adler: Arguments in favor include avoidance of “sharp practice” or “duress” without getting into evidence (forces the seller to eliminate the practice right away), and positive paternalism; Argument against is the downside of paternalism.

Adler:  Seems like the ct. just feels bad for her.  Arguably the store is just looking out for all its customers generally, and keeping prices lower with this policy, but the ct. seems influenced by the fact that the clerk knew she couldn’t pay and was just preying on her with this clause.

Adler:  If the ct. is right that this is a “sharp practice”, the case is easy and it’s unconscionable.  BUT, suppose that she did understand the terms clearly (and also assume the store isn’t a monopoly, which would weigh heavily in her favor, I assume).  If she understood the terms clearly, the paternalism gets really problematic, if not dangerous.  Because, what the ct. is doing, and what the Restatement tells it to do, is saying that if A knows B is going to breach, A doesn’t get a remedy!  This is very controversial, but not totally unreasonable.


It’s easy to deal with this if you think there’s a “sharp practice”, but it’s much harder to justify the paternalism just because you think one party has really weak bargaining position, because that bad bargaining position may make these options the only ones available to that party!  If unconscionability eliminates the bad options, they may be left with none.  There are thus natural arguments in favor of and against the paternalism here.  (Think high interest rates for the poor.  Tough argument for and against.)  [Many old outline notes on unconscionability in my notes, vol. 4.]

GOOD FAITH

NOTE: Good faith and Unconscionability are not related at all.

Every contract includes an implicit duty of good faith and fair dealing.  No one takes issue with this implied duty.  See §  205, §1-203.  The only problem is determining good faith in context.  

The party accused of bad faith always claims that acting under the terms of the contract is good faith per se.  [A fiduciary duty is a duty to look out for the other’s interests, so that’s different, but irrelevant for our purposes.]  Good faith arguments usually lead to battles over implicit terms, and whether or not they permit the activity the other party is engaged in.

Commercial Leases Case Study: We will be studying commercial leases b/c they are symptomatic of the good faith dilemma.

Commercial Leases—Hypo: Abel starts selling cheaper bikes than previously, which reduces his revenues and thus reduces the amt he needs to pay to lessor.  If he goes to variant A, he makes more, lessor makes less, profits go up.  If he goes to variant B, he makes more, lessor makes less, but profits go down.  Moving to variant A is legitimate, because it maximizes/improves the welfare of the business (and thus society), but moving to B, while it also helps him and hurts the lessor, is bad faith because it hurts the business itself, and it sure seems like bad faith to endanger the overall profitability of the enterprise (and thus hurt the other party).  Both parties to the contract do or should want the profitability of the enterprise to increase, so it makes no sense otherwise.

Goldberg Corp. v. Levy
F: Tenant tried to avoid liability for the lease by intentionally mismanaging/diverting business.

H: Bad faith: D cannot hurt annual gross receipts (enterprise) to break the lease.  Tenant’s contracting to base a part of the rent on a percentage of gross receipts is implicitly a promise to use reasonable efforts to bring profits into existence.

· A party cannot divert business for the sole purpose of driving down receipts below the mark where he could break the lease.

Mutual Life v. Tailored Woman
F: Tenant transferred furs out of the gross-revenues room.

H: Good faith.  There may be a legitimate business reason for moving the furs to another room.  [Note: if you are paying more rent in the new location, you’ll probably win.]

Stop & Shop v. Ganem
F: Store shuts down unprofitable business and pays the base rent anyway (swallows the loss).

H: Good faith.  Shutting down an unprofitable business is a sound business decision.  There was no policy of diverting business; it would be bad faith if, say, they had opened another store right next door.

· Pure strategy is bad faith; enterprise economic incentive is good faith.

Food Fair Stores, Inc. v. Blumberg
F: Store expands in the area, opening up other stores, and increasing business’s overall profits, but probably not individual location’s profitability.

H: Good faith.  This is just smart business sense, not mere strategic sense.  Tenant can expand business elsewhere.

Note:  Ct. would probably never tell a lessee that it should have made a change because it would have maximized joint welfare, because the ct. can’t/won’t be sure that the change would have worked; too speculative.  But if the opportunity is taken, the ct. can evaluate it in light of what we’ve seen.

WARRANTIES

Warranties can be explicit or implicit.  There are two implicit warranties in any contract, but they can be contracted around with express language.

Implied Warranty of Merchantability:  (General; see UCC §2-314)  Example: It is generally understood that wheels shouldn’t fall off of roller skates, regardless of the type of skate they are.  

Implied Warranty of Fitness:  (Specific and limited; UCC §2-315 & Step-Saver)  Example: If I buy your roller skates and use them in the Olympics, under more severe and strenuous conditions for which they are not designed, and they break, can I sue you?  Not unless you knew I was going to use them for that purpose:

1. Seller must have reason to know the buyer’s particular purpose.

2. Seller must have reason to know the buyer is relying on seller’s skill or judgment to furnish appropriate goods.

3. Buyer must, in fact, rely upon the seller’s skill or judgment.

Step-Saver
F: 
H: [see notes: warranty case, but could also be viewed as a consideration case.]

Explicit Warranties: If I know the warranty to be false but buy the product anyway, can I sue to enforce the warranty when the product does not live up to the warranty?  Yes.  Hypo: I purchase a bike with a warranty that states that the bike “will last for 10 years even under hard use by a rider over 200 lbs.”, and I know through my own research that it won’t last that long under those conditions.  After three years, the frame fatigues and buckles, becoming worthless.  I sue for the replacement value of the bike.  Under CBS, I prevail because I treated the warranty as an insurance policy.  

· Beware that just because an explicit warranty can be a provision of insurance doesn’t mean it always should be so viewed.

WRITINGS AS EVIDENCE

If there is an integrated written agreement that appears comprehensive, a party cannot claim a prior agreement that states something different than the written agreement.

Common law summarized in §§ 209, 210, 213, 214 and 216.

§213:  The Parole Evidence Rule: A binding written agreement discharges prior inconsistent agreements.  Complete integrated agreements discharge any prior agreements within its scope

BUT, evidence of prior agreements is admissible to prove that the writing is not integrated, or for interpretation (§214).

UCC §2-202: Parol Evidence: Final expressions in writing of agreement cannot be contradicted by prior agreements, but can be interpreted.

Hypo: Contract to deliver oil on Tuesdays, but delivery on Wednesday morning.  Buyer complains.  Seller argues that under their old agreement, Tuesday meant anytime on or before Wednesday morning.  Terms of the old contract may be brought in as evidence of what was meant, but that the current contract may not be contradicted by prior agreement—case law falls both ways.    

Hypo: Abel agrees to landscape for Baker according to attached plans, for $10K.  Does the parole evidence rule exclude evidence of a prior agreement for Abel to sell Baker Abel’s car?  Isn’t it extrinsic evidence inconsistent with a comprehensive agreement.  Well, it’s not a fully comprehensive agreement with respect to the sale of a car!  And no one would expect a land agreement to talk about the sale of a car.  What if buyer wants to include evidence of a fountain in the middle of green acres?  That’s excluded because it should be in the contract.  Seller’s argument: “Your honor, be serious.  If we had that agreement, don’t you think it’d be in the ctct somewhere?”  The judge would agree and that evidence would be precluded.  What if he said it was applicable to Plot I inside Green Acres only?  Still excluded?  Likely so.  Restatement § 214, UCC 2-202.  Seller’s argument is still the same: “Your honor, this is obviously false or it would have been included.”

· Best method for parties to protect themselves against future liars is to include a specific integration clause, stating that that this is inclusive of absolutely every dealing between them.  I.E.: “A and B have no other dealings about Green Acres besides this one.”

NOTE:  What you are doing in enforcing the parole evidence rule: You want to identify what the agreement is, to what they objectively manifested assent.  The parole evidence rule helps you to eliminate cheaply and quickly what you think is extremely likely to be a lie.  It’s perfectly plausible to think that the parties didn’t mention the car sale in their agreement for land, but that there was a contract for a car sale.

Brown v. Oliver
F: Sale of a hotel; dispute over whether or not the price included the hotel furniture.

H: Ct. says it wouldn’t expect furniture to be included in the contract, so evidence is permitted.  WRONGLY DECIDED!  There’s no way to believe that the contract wouldn’t have said something specific about the furniture if it was intended to, so evidence that the contract meant to include the furniture is barred.  

· This evidence should be barred because we can be pretty sure the buyer in Brown is lying!  The ct. decides it wrong, though.

Thompson v. Libbey
F: Sale of logs; argument over the quality of the logs and whether it was implicit in the contract.

H: Excluded because it counters written agreement that purports to be a full document.

However, in Pacific Gas and Trident, the Parole Evidence Rule begins to unravel.  Some courts will consider evidence as to whether or not the written agreement is fully integrated (or for purposes of interpretation of the ctct terms), which gets in virtually all the evidence the Parole Evidence Rule is designed to exclude.

Pacific Gas v. GW Thomas
F: Question of whether indemnity clause was included in the agreement.

H: Traynor allows evidence that clarifies the “objective meaning” of the terms because all words are inherently ambiguous.

Trident v. CT General Life Insurance
F: Construction of office bldg; loan has prepayment penalty.

H: Kozinski disagrees vehemently with Traynor opening the door to endless interpretation of words that seem totally unambiguous.

Adler: Kozinski makes a valid point but goes to far because not all words are always unambiguous, even when they seem so.  A “2x4” doesn’t mean a board that is 2”x4”; it means what the industry says is a 2x4 is.  Context does matter sometimes.  [The judges would likely disagree on inclusion of past practice, however.]  Also, he has a valid concern about endless and worthless litigation if words lose any and all objective meaning.
Hypo:  Abel amends the plans as he sees fits, and curves the fountains instead of squaring them, and Baker sues.  Abel says, “well, in all our past dealings it’s been okay to amend the plans.  That’s the way we’ve always worked!”  Is evidence of those past dealings admissible to demonstrate that Abel was in the right?  Yes.  There’s nothing in the restatement or the UCC (not applicable here, but assume it is) that would preclude interpretation of the contract.  Abel can just argue that his evidence goes to interpreting the words of the contract.  The parole evidence rule has nothing to do with interpretation of the contract terms.  Interpretive evidence is always permissible.  

· All you have to do is convince the judge that you are interpreting the terms of the written agreement, not introduce evidence to the contrary of the agreement.  Adverse party will argue that it isn’t about interpretation at all and is just a way to get around the parole evidence rule.  Cts. are split on how to handle this.  If you make the case that it goes to interpretation, you’ll at least get it heard long enough for the judge to decide it’s nothing but a violation of the parole evidence rule.  {Note: Interpretation is always possible, though some interpretations may be facially implausible, at least to some judges, and will thus be dispensed with quickly and cheaply.}

· A full integration clause will still get you around this.  A “we really meant it” clause, disclaiming any use of past dealings as evidence of current meaning, will do the job just fine.

Note: There is no parol evidence rule in the CISG, which is an int’l UCC.

Statute of Frauds

Basically, some kinds of contracts are totally unenforceable if not put in writing.

Restatement (2d) §  110: Contracts Covered:  Buying/Selling land, executing someone’s will, etc.  [Same logic as before: Make sure no one lies.  No one would have contracts for these things that weren’t put in writing, and ct. won’t even hear the evidence if there’s no writing.]

Restatement (2d) §  139: Reliance and the Statute of Frauds:  An oral promise may become enforceable if the person making the promise has induced reliance.  Adler: This could take a lot away from the Statute of Frauds, the same way promissory estoppel took a lot away from the consideration doctrine, but that’s a problem because even though lots of people hate the consideration requirement and think it’s an anachronism, a lot of people really do like the Statute of Frauds.

Question: Does the reliance exception apply to the contracts covered by §110, and would this lead to specific performance for a land deal if I rely on your oral agreement?

Question: What is a one-year provision?

UCC §2-201: Statute of Frauds: UCC’s statute of frauds.

CONSTRUCTIVE TERMS

Material Breach:  Jargon differs from case to case, but the doctrine is simple: Where there has been substantial performance, the recipient of the performance cannot walk away from the contract but must perform and accept damages for failure of complete performance.


See §250 and §2-610.

Hypo: If we agree that I’ll build your house in 6 months, and you owe me 5/6 after 5 months, but I’ve done nothing, and I demand my payment, then it’s not breach for you not pay me because I have already breached (substantially) by not rendering any performance.  Hypo 2:  But if I build 5/6 of the house, but there are different colored pipes in the wall, then I could claim substantial performance and you owe me the payment due, and then afterwards you can accept damages for the difference.  {It’s important to note that in Hypo 1 the worker can’t sit around and think, “he has to pay me, then sue me”.  He’s breached, so you have no duty to pay.  In the second example, the buyer really may have to incur litigation costs to get the difference back, which may actually mean he won’t ever try to recover at all.}

· Alternative approach: A material breach, or failure of substantial performance, can be considered an anticipatory repudiation of the contract, so, in Hypo 2 the buyer can say the seller’s inaction is a repudiation and the ctct is dead.  Question: how is this different than what we have already? What makes it ‘alternative’?

· This is not about breaching and suing: If you have substantially performed, you are more a performer than a breacher, and have rights to sue under the contract.  There are gray areas, but common sense usually gives you the answer.

Material Breach and Damages:  Cts. tend to discuss them simultaneously, and will award cost of completion when there has been substantial performance, but will award market damages when there hasn’t been substantial performance (and thus has been a material breach).  It doesn’t have to be this way, but cts. often use the language as though they do.  [This shows the relationship between expectation damages and implicit terms.  Question: How does it do that?]

· QUESTION: Doesn’t Jacobs v. Y&K show an exception b/c cost of completion is higher than market after substantial performance, so market is awarded?

Hypo (Substantial Performance and Idiosyncratic Tastes)- A contracts to do renovations on oceanfront trailer (worth $25K) for B & A wrecks it (requiring $50K in work to repair it).  A claims no damage because trailer isn’t worth anything.


A’s argument:  I have increased the value of your property because I got rid of the eyesore of a trailer from oceanfront property!  I have increased the value of the property because all future buyers would want to get rid of the trailer, and now I’ve already incurred the costs of removing the trailer.  A isn’t denying he’s in material breach, and owes expectation damages, but that expectation damages are zero (market damages)!  


B’s argument:  He didn’t perform on our contract.  I should get the expected value less $25K I planned to pay (Cost of completion damages).  The only value that matters is the value in the eyes of the purchasing party!  It may be true that everyone else in the world values the land more w/o the trailer, but who cares?  If Baker wants the trailer and contracts for it, he gets what he contracted for, not whatever A thinks will confer more value.  We believe he has an idiosyncratic taste for that particular performance, and the ct. will respect that.  

We have never discussed idiosyncratic tastes before.  We have always assumed them away.  If Baker contracts with Abel so that Abel will paint Baker’s house for $10K, and then Abel finds that it’s inefficient for him to perform because it’ll cost him $15K, and it’ll cost another painter $11K, then Abel should breach and pay Baker $1K.  BUT, what if Baker values the paint job at $10,500?  Now he won’t get his house painted, he’ll keep the $1K, and he’ll be overcompensated by $500.  We’ve always just assumed this away, as the courts usually do, especially in small dollar cases.  But in a lot of transactions people aren’t just indifferent to the price.  IF YOU HAVE evidence that B only values the house at $10,500, you can get it admitted and have ct. award damages of only $500, but in the case of normal tastes, the ct. just assumes it’s normal.  BUT, in the case of idiosyncratic tastes, the ct. is quicker to question this and will hear evidence that maybe the value conferred isn’t the market value. Thus, Baker’s claim of idiosyncratic loss in the above example is very plausible.

Hypo 2- If A this time contracts to build 10.5 foot wall, and accidentally builds 10 foot wall – requiring value to fix far above market value.  Contract price was $25K, but cost of completion is going to be $50K to correct the error and complete the improvements.  The market would place only a trivial value on the .5 foot, however.  Court will award only market damages (lower) because of the substantial performance.  Why?  Because the ct. will not recognize the idiosyncratic tastes of the buyer.  Baker would have to argue that he has a personal idiosyncratic taste that merits recovery of the entire cost of completion damages, but the ct. is far less likely to listen. 

In both hypos the market is saying there is either no difference, or a difference that favors Abel.  In both cases Baker is saying, “NO!  I really wanted exactly what I was promised!  You breached and now owe me what it takes to get what I was promised.”  The logic is always the same.  The difficulty, though, is in trying to decide whether or not we believe Baker.  It’s easy to believe Baker that he didn’t want his trailer destroyed when he contracted to have it renovated, but it’s harder to believe he really wanted a 10.5ft wall instead of a 10ft wall.  
· In all these cases Baker has to argue that there’s something important that he contracted for that the rest of the market doesn’t get or agree with.  (So, for example, if B can show that 10.5 means a lot more to him than 10, it’s fine, but he’s gotta have evidence to show that it’s a major, major deal to him, and it can’t just be that ex post he realizes it’s convenient for him to say so.)

· You could look at how central the term is in the contract, though.  If the 10.5 is in huge letters and circled and underlined and all that, then it would seem to be a major, major term, and Baker would have a better case.

· Doctrinally, one can argue that there has been substantial performance and that there are doubts about Baker’s claimed idiosyncratic value.

Jacob & Youngs v. Kent
F: Contract for construction of house; Reading pipe not installed, but equally valuable pipe was; cost of completion damages extremely high, but mkt. dmgs nominal.

H: Substantial performance occurred.  Deviations trivial.  Market value awarded (because it’s lower)  Cardozo: When the defect is insignificant, it can be atoned for by allowing the resulting damages, but it will not always be a breach that calls for forfeiture.

· Ct. must weight the purpose to be served, desire to be gratified, excuse for deviation from the letter, and the cruelty of enforced adherence.
· Usually cost of replacement is the measure, unless it’s grossly out of proportion to the good to be attained.
· LOTS of consideration for parties’ intent.  A willful transgressor has no remedy at law, but the accidental transgressor can hope for mercy.  (Question: Is this law, or dicta?  Seems to be law under Groves below.)
Groves v. Wunder
H: Decision by promisor not to comply was intentional, and the desired good was not wasteful, thus the exorbitantly higher cost of completion damages are awarded.

Peevyhouse
H: Ct. looks to the centrality of the term to assess its importance.  If it’s a central term, it is likely very important, and thus cost of completion should be awarded.  Strangely, the term was central, but the court found that it wasn’t.  The rule is good, the verdict is not.
Question: What did Adler say here about the question of intent?  I believe he ended it by saying that, if you believe the promisee plans to use the damages to actually complete the job, then he deserves the damages, but if you believe he will get the damages and then not spend them on completion, then he probably doesn’t deserve them!  Question: What did Adler mean when he said that the difference between intention and accident is one of degree, not kind, and that that is a theme for this course?

DOCTRINE: If the contract is anticipatorily repudiated, for failure of substantial performance, the party who receives the benefit can say the contract is void and just award restitution damages for value conferred!

Material Breach and Efficient Breach/Investment:  The goal is to allow efficient breach and foster proper investment.  That’s what the court is trying to do.  Failure to award damages based on idiosyncratic value would lead to underinvestment (by promisor), while an award of damages for a holdup would lead to overinvestment (by promisor).

· A rule of civil procedure forcing the Plaintiff to accept D’s settlement offer, or to be obliged to accept specific performance, would maximize this efficiency of investment as much as possible.  Cheap negotiation could have the same effect, as long as the parties are open to such negotiation.

MUTUAL MISTAKE
In short, if the parties intended to lay the arising loss on one party, the ct. will try to lay the loss with that party.  But, if you really believed these parties never contemplated the event that arose, then it doesn’t matter who takes the loss in that case, but the court should use the case as a chance to set a good default rule/precedent.

Restatement 151, 152, 154, 157, and 158 give little guidance.  They say it should go to whomever the risk was assigned, and if there’s no way to tell, the ct. should do what is “reasonable in the circumstances.”

Sherwood v. Walker
F: Parties contract for sale of a cow that is thought to be infertile; turns out to be fertile and is thus worth 10x the contract price.

H: Ct. says the parties never contemplated this, and it goes to the very substance of the agreement, and thus the contract is void!

Adler:  This comes down to a simple issue: Was fertility an implicit term of the contract?  If so, to whom was the loss assigned.  If not, should such a condition be imputed as a matter of law?  If fertility was really never contemplated by these parties, the ct. should just use the chance to (1) set a good default rule, (2) discourage any strategic behavior on the part of either buyer or seller (distinguish cases of unilateral mistake), and (3) encourage efficient ex-post behavior.

Nester v. Michigan Land & Iron Co., Ltd.
F: Buyer sues to compel D to accept ½ the purchase price on the grounds that both parties were mistaken in their estimates of the quality of timber and the yield was only ½ the expected yield.

H: No mistake defense allowed because the question of timber couldn’t have been made with certainty ex ante, so the risk must have been tacitly assigned to buyer.  The gamble was included in the price, and any warranty would have been express.

· Tendency of the cts. to say, “If the parties had intended x, they would have said so.”

Wood v. Boynton
F: Seller mistakenly parts with diamond for a dollar.  Neither knew it was a real diamond.

H: Buyer prevails.  Contingency never contemplated (obviously).

Adler: The verdict may be what it is because the best guess is to read silence as a noncondition (QUESTION: What does that mean?)

Adler: This isn’t entirely obvious!  Maybe he contemplated it but just decided the chances it was a diamond were so remote the rock was only worth $1!  If I give away a lotto ticket for $2, and it wins, it can’t be said I never contemplated that it was a winner, right?  Ct. sometimes says contemplation that it’s a remote possibility is the same as absence of contemplation, but that’s wrong.

Adler: There is a better reason to prefer the buyer: Buyers generally have more info than sellers about what they are buying.

Lenawee County Board of Health
F: Buyer mistakenly agrees to buy land that turns out to be condemned and worthless.

H: Seller wins.  Parties contemplated the risk, at least in the general sense and explicitly assigned the risk to the buyer in an “as is” clause.

Adler:  “As is” clause aside, the best default rule may be to read silence as a noncondition (Again, what does this mean?), BUT this is not necessarily so.  It may be best to think of it as an implicit warranty case.  The UCC sides that way for the sale of goods.  [The UCC recognizes a general implicit warranty of merchantability so you no longer get mutual mistake cases; you get a buyer saying, “hey, this product isn’t useful for me and thus the implicit warranty of merchantability is violated”, and the argument goes the same way, and he usually gets the remedy.]

Question: Is it true that buyer always wins in UCC cases, or is there still the same argument?

CHANGED CIRCUMSTANCES

Impossibility & Impracticability

Impossibility/Impracticability:  Differs from mistake in that the false assumption is about an event in the future, not at the time of the contract, but the decision on how to treat that silence is the same:

1) Is there an implicit term?

2) If not, then ask what is the most socially efficient rule?

Paradine v. Jane
F: Tenant can’t use his house because it’s occupied by an army.

H: Ct. says he must fulfill his contract, regardless of the circumstances.

Adler: Thus, the court finds, Gilmore notwithstanding, that silence does not include a condition that excuses the lessee from paying rent (perhaps they viewed it as an implicit term, or perhaps they deemed it the best default rule, given the ct’s wording).

Adler: This is not a real impossibility case; it’s a frustration case.  The lessor can afford to pay, but can’t occupy his house: the payment isn’t impossible, but the purpose is frustrated.  [It’d be impossibility if lessor went elsewhere, paid 2x as much, and sued for damages, and then lessee says, “I can’t lease you the house because it’s occupied by an army! But the distinction doesn’t matter much.]

Taylor v. Caldwell
F: Contract for use of opera hall, but hall burns down.

H: Impossible for seller to perform b/c hall is gone.  The court rules the opposite of Paradine and finds that the possibility was not considered, but the best default rule is one that relieves the party of its burden if performance is genuinely impossible through no fault of the promisor.

Adler: The Ct. gets it wrong again!  It may be impossible for them to perform, but it’s not impossible for them to pay damages!  And, moreover, this is a bad default rule because the opera house/lessor is in the best position to prepare for this eventuality (fire) and pay for it (by adjusting prices accordingly)
CAN v. Phoenix
F: Phoenix is dead and can’t perform.

H: Court sides with Phoenix’s estate and says that being alive is an implicit condition of the contract, and that the loss should be borne by the employer.

Adler: The court here puts the risk for loss on the employer, not the employee, but that may make more sense here than in Taylor because there’s a strong incentive not to die even apart from not having to pay damages.

Eastern Airlines v. Gulf Oil
F: Impracticability defense by Gulf because the energy crisis make provision at the price impracticable.

H: Impracticability defense fails; The events of the crisis were reasonably foreseeable at the time of the contract and Gulf thus did or should have contemplated the contingency.  Silence in the face of contemplation is deemed to exclude an implicit condition.

Adler: That is, Gulf should have protected itself in the contract.  This court got it right!  That is, a fixed price contract usually has that fixed price specifically because the parties want to assign the risk of market fluctuation, and the ct. can’t just find an excuse because the market fluctuated!

NOTE:  For an impracticability defense, the contract can’t just be unprofitable.  It must be unjust under the circumstances.

Again, the Restatement (§261) is totally unhelpful.  Provides for excuse except where “the language or circumstances indicate to the contrary.”  (Saving clause that leaves all the room in the world for argument.)

Frustration of Purpose


Frustration is not significantly different from impossibility or impracticability, as Krell’s cite to Taylor suggests.  [Empty distinctions: Performance isn’t difficult under frustration; just less valuable.]

Krell v. Henry
F: Space was rented for the coronation; coronation didn’t occur.

H: The purpose was frustrated;  Question: Did they throw the ctct out, thus putting the loss on the lessor?  Did they justify why or just say the purpose was frustrated and thus there’s no contract?

Adler: Finding that the purpose was frustrated is obvious.  The only question is who the hell should pay for it.  Cts. vary on this.  §265 offers little help, again disclaiming any rule if “language or circumstances indicate the contrary.”  The Restatement (2d) has to throw this saving clause in because looking at the cases does NOT give you a clear answer!  The courts are all over the place because it always comes down to context and the court’s take on the particular context of the case!  It’s an implicit term question, so the cts. haven’t nailed it down.  The Restatement can’t pin anything down because it’s always a question of interpretation.  Adler: There is no shortcut around incisiveness and analysis.

UNILATERAL MISTAKE (& Duty to Disclose)

Doctrine:  Restatement (2d) §  153: A mistake of a “basic assumption” by one party releases her of her obligations under the contract only, in essence, if the other party should have corrected the misapprehension.  [Problem: It’s not easy to know when one party is responsible for the errors of another.]

Restatement (2d) § 160: Action intended or known to be likely to prevent another from learning a fact is equivalent to an assertion that the fact does not exist.
Restatement (2d) §161: When a non-disclosure is equivalent to an assertion:  (a) Only where he knows that disclosure of the fact is necessary to prevent some previous assertion from becoming a misrepresentation or from being fraudulent or material, (b) where he knows that disclosure would correct a mistake off the other party as to a basic assumption on which that party is making the contract and if non-disclosure amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing, (c) where he knows that disclosure would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part, and (d) where the other person is entitled to know the fact because of a relation of trust and confidence between them.
Tyra v. Cheney
F: Through a clerical error, a contractor bid less to do a job than he intended.  Recipient knew of the offer and attempted to accept the bid anyway.

H: No contract.  If D is cognizant of the mistake in P’s bid, and P is unaware, D cannot claim that there was a meeting of the minds upon the price.  “One cannot snap up an offer or bid knowing that it was made in mistake.”

Adler: The court did not allow a contract under the seemingly correct (higher) oral bid as it maybe could by analogy to §201, but this result is consistent with § 153.

NOTE:  This is not a typical (or proper?) unilateral mistake case, as the mistake was about the terms of the supposed contract, not about the world.  Where there is a unilateral mistake as to the facts of the world, the ct. may be less likely to void the contract.

Laidlaw v. Organ
F: Contract for sale of tobacco where buyer knew of the Treaty of Ghent (ending war of 1812) but the seller did not.

H: NOT a unilateral mistake b/c not every relevant fact is an implicit term of the contract.  That is, common knowledge of every relevant fact is not an implicit condition—not a “basic assumption”, in Restatement terms—of an agreement.  Otherwise no one could ever profit from information gained, perhaps through legitimate effort.  The educated party does not have to communicate his info to the ignorant party on all terms, but there can be no imposition on the ignorant party.  

Adler: Ct. perceives a need to protect investment in information. (That is, it’s good to have people work to learn about their deals, and they can’t be expected to disclose every single detail.)

The Duty to Disclose is limited.  See Restatement §161 above.  (Note mention of “good faith” & “fair dealing”).  The ct. doesn’t take on the question of fraud in Laidlaw, but it is present: Was the buyer’s silence in response to the seller’s question a lie in this context (Compare w/ Embrey v. Hargadine and with Restatement (2d) §  161).

Problem:  We always make the ignorant party’s meaning the controlling one, but under mistakes we void the whole contract and absolve the mistaken party of any obligation, whereas under RST §201, we go with their interpretation.  Should not matter.  (Question: What does this mean?)

QUESTION: How would Wood v. Boynton be decided if the diamond buyer knew it was a diamond?  See § 161(b)
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