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I. The Nature of Contract: The Idea of an Enforceable Promise

A. Consideration and Promissory Estoppel: Doctrinal Evolution

Themes:

· Think about the balance between bargain theory and reliance.

· How do issues of enforceability and estoppel affect business relationships?

· The purpose of contract law is to allow people to “make their own law” to an extent, and to allow this to happen across social boundaries (“pull yourself up by your bootstraps”).

Questions:

· What is the difference between the benefit/detriment regime and the bargain theory regime?  Are there examples of things that might fall into one but not the other?  What about the chronology?

Evolution of the consideration doctrine:

· Benefit to promisor/detriment to promisee (Hamer v. Sidway)

(
· Bargain theory (Williston, Thorne, Kirksey, Forward)

(
· [A couple of intermediate phases belong between the bargain theory and formal promissory estoppel.  First, where partial performance is consideration for a naked promise (Siegel v. Spear).  Note the problems with this idea, e.g. the croissant hypothetical.  Second, the “equitable estoppel” idea espoused in Ricketts v. Scothorn that transitions into our modern notion of promissory estoppel.]

(
· Bargain theory (Restatement § 71) and Promissory estoppel (Restatement § 90).  A problem with promissory estoppel is that it’s hard to plan around as a mechanism for enforceability – it’s hard to know in some cases when someone may detrimentally rely on a promise.  Grant Gilmore called this the “death of contracts” because it could lead to people being bound in situations they did not intend to be bound in (thus defying the goal of contract law).  He predicted that if promissory estoppel doctrine were victorious over this principle of contract law that contract law would eventually become torts.

Relevant rules:

· Restatement § 71 – Requirement of Exchange; Types of Exchange.  This establishes the bargain theory and outlines 3 requirements under this theory to make a promise enforceable: consideration, exchange, and performance.

· Restatement § 79 – Adequacy of Consideration.  If there is consideration, you don’t need to show any benefit/detriment, equivalence of the values exchanged, or “mutuality of obligation.”  This would explicitly indicate that Hamer v. Sidway is no longer good law.

· Restatement § 90 – Promise Reasonably Inducing Action or Forbearance.  This is all about promissory estoppel.  There are some differences between this section in the First Restatement and in the Second Restatement.  First, the Second Restatement eliminated language stating that the forbearance had to be of a “definite and substantial character,” thus making its application a little looser.  Second, the Second Restatement expanded the remedy granted to be subjectively “limited as justice requires.”

Comparing Restatements § 71 and § 90:

· In pursuing a case, you would generally want to use § 71 to establish a contract’s enforceability if possible.  It is preferable over § 90 for several reasons:

1. A larger remedy is available under § 71;

2. § 90 is subject to the meaning of the term “injustice” and thus far more indefinite;

3. § 71 is older, more established, and “feels more like contract law” so is more likely to be enforced by the courts.

· An unrelied upon gift is never enforceable under either § 71 or § 90.

· § 71 is more process-focused than § 90, and not concerned with whether a good bargain was made, only that a bargain was made.

· An instance in which there is exchange or bargain but no reliance (an executory bargain) would be enforceable under § 71 but not § 90.

· Consider the following string of hypothetical situations and whether § 71 and/or § 90 could apply:

1. A offers to sell a book and B agrees.  A hands the book over, B promises to pay, and later refuses after accepting the book.  This is an example of unjust enrichment and the half-performed (half-executed) bargain, and it is enforceable under § 71.  A suit under § 90 would be difficult because there hasn’t been any detrimental reliance.

2. The situation is identical to Hypothetical 1, except there is no exchange of the book.  This is still enforceable under § 71 because of the existing bargain.  It is not enforceable under § 90 because there has been no detrimental reliance.

3. The situation is identical to Hypothetical 1, except that the agreed-upon price for the book is grossly inflated.  This deal is still enforceable under § 71 which is unconcerned with the quality of the bargain made.  This may be enforceable under § 90, but this section would only remedy the seller for the fair value of the book.

4. The situation is identical to Hypothetical 3, except that there is no exchange.  This is enforceable under § 71 but not under § 90 (see Hypotheticals 2 and 3 for reasoning).

5. A agrees to give a book to B, inducing B to rely on this promise by building a bookshelf to house the book.  A then doesn’t give the book.  This is clearly not enforceable under §71.  Under § 90 this may be enforceable, depending on how foreseeable this reliance was.  This illustrates the difficulty with the subjectivity in § 90.

6. The situation is identical to Hypothetical 5 except that the reliance is to dust a bookshelf that was already built.  This is not enforceable under § 71 or § 90.  The reason it is not enforceable under § 90 is because the detriment suffered from the reliance is too trivial to justify recovery.

7. A tells B that he will pay $1000 for B to dust B’s shelf and then doesn’t pay.  The reliance in this case is tenuous.  This is enforceable under § 71 if it is clear that A really had an interest in having bookshelf dusted.  Under § 90 this may be enforceable, but there is a question if there was sufficient “grave injustice” to justify recovery.

Cases and Hypotheticals:

1. Hamer v. Sidway (N.Y., 1891)
· Memory Refresh:  Uncle wants his nephew to stay away from vices (booze, smokes, women, etc.) until he’s 21 and promises him $5000 if he does so.  The issue was whether there was consideration for this promise.  The court determined that there was, and ruled in favor of the plaintiff (who represented the nephew’s stake).

· What’s the Point?  This case is our starting point in the evolution of the consideration doctrine.  It defines consideration as benefit to the promisor OR detriment to the promisee (note that although one could argue that avoiding those vices was actually a benefit to the nephew, the court defined detriment in this case as being the sacrifice of some legal right)

2. Siegel v. Spear & Co. (N.Y., 1923)

· Memory Refresh:  A guy bought some furniture but didn’t finish paying for it.  He sent it to a warehouse where he had bought it for storage and the storeowner told him he would insure it.  The warehouse inevitably burned down without the insurance ever having been bought.  The court really wants to rule for the plaintiff (person who bought the furniture) but has first to wrangle with the precedent set down in Thorne v. Deas (the case of the two guys who own a boat, one of whom promises to insure but doesn’t and then the boat is destroyed).  The court distinguishes this case from Thorne v. Deas by saying that here the transfer of property represents partial performance, hence making the promise enforceable.  It finds for the plaintiff.

· What’s the Point?  The point of Thorne v. Deas is that the “naked promise” (gratuitous promise) is not enforceable.  The point of Siegel v. Spear is that once you enter into fulfillment of a gratuitous promise you are bound to complete it.  This is the “mixed theory” that derives from the ideas of a bailment and partial performance to say that a gratuitous promise becomes consideration once performance of that promise has been undertaken.  This case reveals a little bit the delicate balance between bargain theory and reliance.  The court here was really just loosening up Thorne v. Deas for the kill…

3. Croissant Hypothetical

· Memory Refresh:  Teacher promises to buy as all croissants from Paris.  Gets in the cab on the way to the airport before deciding it’s a stupid, crazy idea.  Should she be bound to buy as all croissants?

· What’s the Point?  Partial performance rendering a gratuitous promise into an enforceable one is clearly ridiculous in this instance.  This is what Prof. Parsons warned us about: the partial performance idea could lead to chaos in the courts in cases like this one.

4. Benevolent Man and the Tramp Hypothetical

· Memory Refresh:  A benevolent man tells a tramp he’ll buy him a coat if he’ll walk across the street and enter the store.

· What’s the Point?  The action of walking across the street could constitute a detriment to the tramp.  So is this consideration on the benevolent man’s promise?  This hypothetical is supposed to illustrate the difficulty in distinguishing between a condition of a promise and consideration (it is clearly a condition in this case).  An aid in making this determination is asking if the happening of a condition will be an aid to the promisor – if this is the case, it is most likely consideration for the promise.  If we believe Williston, detrimental reliance does not convert a condition into consideration unless the promisor has bargained for this detrimental reliance, however (Williston believes that both Thorne v. Deas and Siegel v. Spears were examples of conditions).

5. Kirksey v. Kirksey (Ala., 1845)
· Memory Refresh:  Plaintiff is the widow of the defendant’s brother in Alabama.  He promised her that he would put her up after the death of her husband if she would “come down and see [him].”  Plaintiff gave up her home and moved to defendant’s property.  He eventually drove her off the land.  The issue is whether her moving was consideration for making the defendant’s promise enforceable.  The court didn’t think so.

· What’s the Point?  The application of a strict bargain theory can be harsh.  The reasoning behind such a strict application, however, is that we don’t want to deter people from being benevolent.  Sometimes promises are made impulsively and with little reflection, so there might have been concern over the donor being the victim of fraud or undue influence in such a case.  The recipient’s ingratitude may cause the donor to regret his promise, as may a change in the donor’s circumstances.  There are also administrative costs with enforcing an informal gift that the court may want to avoid.

6. Forward v. Armstead (Ala., 1847)
· Memory Refresh:  This case is a lot like Kirksey, and ironically also centers around Alabama.  A father asks his son to move from NC to live on his land in Alabama.  The son does so, and makes improvements on the father’s land before the father dies.  The son then sued the executor’s of the father’s estate to have his name put on the title of the land.  The court denies the son, however, because it says there was no bargain for the expense of leaving NC and improving the land, and hence the promise lacked consideration.

· What’s the Point?  Same point as Kirksey: a strict bargain theory can lead to seemingly unjust results and sting a lot.

7. Ricketts v. Scothorn (Neb., 1898)
· Memory Refresh:  A grandfather (Ricketts, defendant) promised to pay his granddaughter (Scothorn, plaintiff) $2000 if she would quit her job and stop working.  The granddaughter did quit her job but never received the full balance of the money before the grandfather died, and the executor refused to pay the balance.  She took the executor to court.  The key issue is whether her quitting the job was consideration on the promise.  The court determines that the promise is enforceable because whether or not the grandfather bargained for her quitting her job, her doing so was a “reasonable and probable consequence” of the promise, and hence something that should have been contemplated.

· What’s the Point?  This case falls somewhere in between Hamer v. Sidway and the Tramp hypothetical.  The grandfather clearly wanted to change his granddaughter’s behavior (pride in having none of his grandchildren have to work), but also had some elements of benevolence in his promise.  The court in making its ruling was explicit that the grandfather gave “no quid pro quo,” meaning that there was no bargain and that her quitting her job was a mere condition and not consideration.  That they still ruled in favor of the granddaughter, however, shows why this case was a key part of the transition to the doctrine of promissory estoppel (called “equitable estoppel in this case).

8. Lusk-Harbison-Jones v. Universal Credit Co. (Miss., 1933)
· Memory Refresh:  Mississippi Supreme Court; Great Depression era; series of 5 promises; lots of drawing on the board; insurance, pamphlets, credit, cars… Bottom line is that the UCC made a gratuitous promise to the car dealership that they would provide some insurance for some cars and then disaster wiped these cars out.  The car dealership then brought suit to collect on this insurance that was promised, while the creditor claims that the promise was gratuitous and hence unenforceable.  The court rules for the car dealership.  There is also a side issue here that the insurance was probably not as valuable as the cars themselves were due to the onset of the depression and perhaps the court got it wrong: Lusk should still owe the UCC money but just less money than before.

· What’s the Point?  Welcome to promissory estoppel!  The court says that the gratuitous promise created a detrimental reliance and should therefore be enforceable.  The main point here is to think about how the issues of enforceability and estoppel affect business relationships.

9. Stilk v. Myrick (Eng., 1809)
· Memory Refresh:  We’re in ancient England and a sea captain fears mutiny after losing part of his crew so he promises the remaining crew more money to stay with him and behave.  The remaining crew does, the boat returns to England, and the captain reneges on his deal.  When the seamen take the captain to court, the court rules that there was no consideration for the promise of extra pay because the seaman were still bound by their original contract and hence not at liberty to leave, and thus finds for the captain.

· What’s the Point?  The court pulls the “pre-existing legal duty rule” out of its bag of tricks in this case to justify a verdict for the captain.  This decision could have been motivated by wanting to help people when they were in a situation in which they suddenly lost power, as happened to the captain in this case.  All of this hinges on how we interpret the original contract: did it only apply to the originally crew of 11 people, or should it also have held when the crew size was reduced (as the court interpreted)?  This case would seem to be inconsistent with the promissory estoppel doctrine, because the captain’s promise had the effect of inducing the remaining crew to stay with the ship although it may have been more in their interest to leave.  After studying unconscionability, it seems that this idea may also apply to this case because the captain was making his deal while under obvious duress.

10. Feinberg v. Pfeiffer Co. (Mo., 1959)
· Memory Refresh:  Feinberg’s employer sent her a letter thanking her for her service to the company and offering her $200 per month when she retired.  Feinberg did retire, and later when management of the company changed, it stopped paying her the pension.  Feinberg brought suit to recover the pension, and the court determined that Feinberg relied sufficiently on the company’s statements to constitute estoppel and make the promise binding.

· What’s the Point?  The court got things right according to the doctrine of promissory estoppel (although there is a lot of muddled language and “wrong language” in the decision).  There is also the notion that “past consideration is no consideration” that the court used to dispel the company’s argument that the consideration for their promise was the work that Feinberg had already done for the company and instead proclaim that their promise was an inducement.  This case also defines the difference between equitable and promissory estoppel.  Equitable estoppel is about a statement of fact and says that when you represent a fact to be a certain way you are prohibited from denying it later.  Promissory estoppel, on the other hand, is about the statement of a promise, and says that when you make a certain promise you aren’t allowed to deny that promise later.

11. De Cicco v. Schweizer (N.Y., 1917)
· Memory Refresh:  The wealthy American family wants to marry their daughter to the poor, European count (presumably he wants the money and they want the title).  The bride-to-be’s father promises an annuity to the count without any explicit condition attached.  The issue is whether this document contains consideration to make it an enforceable promise.  Cardozo does some slick thinking to reason that the promise to the count was actually a promise to both the count and his fiancé and reasons by implication that the consideration for this promise was that they not call off the wedding.

· What’s the Point?  Cardozo was one slick, slimy son-of-a-bitch.  The problem of this case as it was presented was that there was no bargain at all.  While it’s one thing to say that the marriage was consideration for the father’s promise, it’s another thing to say that this was consideration when the daughter and count had already agreed to get married prior to the promise being made.  Cardozo used some fancy legal reasoning to get around the legal duty rule, but if this interpretation were to be taken too far, it could greatly expand the notion of consideration.  How would promissory estoppel doctrine have affected the outcome of this case?

12. Allegheny College v. National Chautauqua County Bank (N.Y., 1927)
· Memory Refresh:  A donor promised $5000 to a local college for an endowment to be established in her name.  The donor paid some of the money but then changed her mind and refused to pay the rest.  The college sued for the remainder.  Cardozo reasons that by accepting part of the money, the college made a “return promise” to fulfill the donor’s conditions for her endowment, and therefore bound the donor to pay the full $5000.

· What’s the Point?  10 years later, Cardozo still hadn’t lost his touch.  After getting “warmed up” in DeCicco, he kicks it up a notch here and really blows common sense out of the water.  Cardozo used a line of cases to try to weasel the doctrine of promissory estoppel (which hadn’t yet become an accepted part of contracts law) into his decision.  Establishing promissory estoppel as being an equal to the doctrine of consideration (which was apparently lacking in this case) seems to be Cardozo’s purpose.  He reasons approximately that consideration is a strict, formal thing that has been shaped by a series of poor judgments; charitable subscriptions (like marriage) have been an exception to the law of consideration, and that it should work on the basis of promissory estoppel as an exception to the way most promises are governed.  He then goes on to say that promissory estoppel is not really an exception to consideration but rather a part of it and just a different way of thinking about enforceability.  With this broad conceptual framework, he could work the facts like putty to do whatever he wanted with them.

B. Form vs. Substance: Two Conceptions of Consideration

Themes:

· Sometimes we face a delicate balance in negotiating between adhering to the past and arriving at a morally satisfying decision.

Key ideas about formality:

· Consideration may have both a formal and a substantive aspect.  Our contract law is based on formalism and has historically emphasized this element of consideration.  Today, however, the law has moved much more toward a substantive rule.

· History is central with regards to formalism because it gives parties to a contract a way to identify what they need to do when they want to genuinely intend to commit to something.  The key element is that people know and agree on the appropriate formality.

· Formality is one exception to the consideration doctrine as outlined above (moral consideration is another).

· Lon Fuller touts 3 benefits to adherence to seals:

1. Evidentiary

2. Cautionary

3. Channeling (giving the judge a simple test of enforceability)

Cases and Hypotheticals:

13. The Peppercorn Hypothetical

· Memory Refresh:  A promisee is using something insignificant, such as a peppercorn, to constitute consideration on a promise.

· What’s the Point?  This used to work but not anymore.  To allow a peppercorn to serve as consideration on a promise would be to allow for the requirement of consideration to be reduced to the requirement of some form without any substance.

14. Warren v. Lynch (N.Y. 1810)
· Memory Refresh:  There was an awful lot of talk about wax in this case.  New York law required that a document have a wax seal to be an enforceable contract, and the document in this case had a written scrawl but lacked a wax seal.

· What’s the Point?  Form is only useful insofar as it is adhered to rigidly because it loses its value when its clarity is diluted.

15. Goulet v. Goulet (N.H. 1963)
· Memory Refresh:  A husband and wife were in an automobile accident, after which the wife wrote a letter agreeing not to sue the husband.  The letter was written and sealed in Maine, and a lower court in New Hampshire ruled that the document lacked consideration.  The appeals court, however, held that Maine law applied, and that such law takes a seal to mean consideration, making the letter legally binding.

· What’s the Point?  Interestingly, a seal is taken to constitute consideration while a peppercorn isn’t.  How do we reconcile this?  One could try to distinguish these two on the grounds of one being a bad bargain versus the other being a disguised gift, but the real difference between these two things is motivation which we can’t accurately discern.

16. Pillans and Rose v. Van Mierop and Hopkins (Eng. 1765)
· Memory Refresh:  A complicated series of transactions took place between Pillans and Rose, an Irish merchant named White, and Van Mierop and Hopkins.  The result of all of this was that VM&H wrote a letter to P&R saying that they would authorize a draft on White’s house   Later, White defaults and VM&H refuse to pay their bills.  The judge in court finds that VM&H must honor the deal, even though it appears to have been a naked promise, because it was written.

· What’s the Point?  It seems mostly that the point of this case is that form matters a lot (or at least it did 250 years ago in England) and can be sufficient to overcome a lack of consideration (or at least it was).  One of the justices also argues that a written statement helps prevent obscurity and reflects deliberation, and is therefore preferable over a verbal statement.

C. Moral Consideration

Themes:

· Law and morality are distinct, and this is acceptable because sometimes justice requires adherence to broader, higher principles.  It can be difficult to draw the line, however, where we allow something to be morally wrong and legally valid.

· What are the practical effects of finding moral consideration, might it discourage people from making morally desirable but not required promises?

Moral consideration is an exception to some general rules:

· Moral consideration is an exception to the rules of bargain theory and promissory estoppel that govern the consideration doctrine (as is formalism).

· It also can be an exception to the “past consideration is no consideration” rule.  The difficulty here is in deciding when we will allow for moral concerns to override this rule; if taken too seriously, moral consideration could swallow the entire rule (if we were to say that all promises have moral force and therefore deserve to be enforced).

Cases and Hypotheticals:

17. Mills v. Wyman (Mass. 1825)
· Memory Refresh:  A son gets sick in the company of strangers and they help him recover.  The son’s father gratuitously promises to these strangers to pay them (a naked promise), but later rescinds this promise.  The strangers take him to court to try to force him to pay, but the court rules that there was never consideration for this promise and that moral consideration is not sufficient to make such a promise legally binding.

· What’s the Point?  This case limits the doctrine of moral consideration to obligations that were once bargained for but have since become legally inoperable by acts of law.  That wasn’t the case here, and the judge is saying that everything that is moral shouldn’t necessarily be enforced by the courts or much of our society would be thrown into disarray.  In essence, this case is exemplifying the stance that law and morality are distinct entities.

18. C___ v. W___ (Tex. 1972)
· Memory Refresh:  The father of an illegitimate child had written an agreement to pay support for the child monthly but later decided to discontinue these payments.  The child’s mother brought the father to court to try to continue to extract these payments, however the court ruled that the father was under no obligation to support the child, the agreement lacked consideration, and moral consideration was insufficient to make the agreement legally enforceable.

· What’s the Point?  The court says that although the father’s action may be morally wrong, it isn’t wrong according to the law, and therefore the court must leave it up to the legislature to change the father’s legal obligation if it is to be done.  It does not think it is the place of the court, however, to determine moral rules (this is a rather stark contrast to the jurisprudence practiced by, for instance, Cardozo).

19. Webb v. McGowin (Ala. 1935, 1936)
· Memory Refresh:  Webb saved McGowin from a gruesome death by plummeting pine block and inflicted permanent injury onto himself in the process.  Out of appreciation for this deed, McGowin promised to pay Webb every month until Webb died; the executors of McGowin’s estate had other ideas.  Webb brought them to court to settle the dispute, and the court ruled that the contract was enforceable.

· What’s the Point?  The appeals court rules that it will allow for moral consideration to constitute consideration on a promise when there has been a material benefit to the promisor (the Supreme Court clarifies this that the benefit must be to the person of the promisor rather than simply to his estate).  In this case we’re seeing that morality can influence the court’s decision in instances where the law isn’t clear.  The practical effect of this may be to discourage others to promise gratuitous compensation in such instances.

II. “The Formation and Interpretation of Contracts”

D. Subjective and Objective Theories of Assent

Themes:

· How an agreement comes into being plays a role in determining whether it is a contract or not (here the distinguishing element of being a contract is enforceability).

· Underlying theme throughout the course (relevant to this section in particular) is concerns voluntariness.  As contracts is fundamentally about letting people do what they want, there is a difficulty in assessing how far we will allow people to go in the contracts they enter (arises particularly in Sullivan and Shaheen).

Questions to look at in examining assent:

· Was an offer made? (Davis, Mabley, Anderson)

· Was there a timely and proper acceptance?

· Did the parties agree over what the contract was about?  (Raffles, Frigalment, Dadourian – note the court takes a different approach in each of these cases to resolving contract accidents)

· Will public policy support the parties assent into the contract?  (Sullivan, Shaheen)

Relevant rules:

· Restatement § 17 – Requirement of a Bargain.  This clearly espouses an objective theory of assent and sets the objective default for the courts.

· Restatement § 20 – Effect of misunderstanding.  This outlines how the court should interpret a contract in which the parties attach different meanings to a term.  It embraces a subjective theory of assent and is able to trump the objective theory in § 17 in some cases.

Distinguishing the subjective and objective theories of assent:

· A subjective theory of assent tries to look to what the actual intention of the parties was when they entered into an agreement.  Such a theory has several benefits:

1. With regards to voluntariness, it allows the contract to do what people want to do and not what they may have written or what someone else may have interpreted them to have meant.

2. This can help to alleviate the possibility of fraud (e.g. in the horse/cow hypothetical).

3. There is an epistemological argument in favor of the subjective approach that it’s difficult to know what the objective truth is.

· An objective theory of assent is unconcerned with what the parties were thinking and instead looks at what their manifestations indicate a “reasonable person” would think that they were thinking (Hand, Williston, and the other objectivists like this theory).  The “manifestation of mutual assent” is an objective standard.  The benefits of this theory include:
1. Transaction costs are minimized (less interpretation is necessary).

2. This can help to alleviate fraud by not allowing for exploitation (this could cut the other way).

3. The results of this system are more predictable.

4. There is an epistemological argument in favor of the objective approach that it’s difficult for anyone else to objectively know what the parties truly intended

· Modern contract law takes a blend of these two ideas that relies on an objective default with many opportunities for a subjective theory to be applied.

Cases and Hypotheticals:

20. Davis v. General Foods Corp. (N.Y., 1937)
· Memory Refresh:  Davis has a cool, new recipe for ice cream and offers to share it with General Foods.  The company replies to her that if she shares the recipe, they will check it out, and then choose to possibly compensate her for the recipe at their discretion.  She sends the recipe; they use the recipe; Davis never gets paid.  The court rules that General Mills’ statements never rose to the level of a promise, and that Davis therefore relied upon them at her own peril.
· What’s the Point?  Here we’re looking at the question of was there an offer at all.  Because General Mills’ statements were not a promise, Davis could not have been said to have reasonably relied on them.  Hence the doctrine of promissory estoppel does not apply here.
21. The Mabley & Carew Co. v. Borden (Ohio 1935)
· Memory Refresh:  Anna Work was an employee for the Mabley & Carew Company, and the company issued to her a note indicating that they would pay to a beneficiary of her choosing the sum of $2000 if she were still in the company’s employ when she should die.  The note contained a specific provision that this promise was completely voluntary.  Upon her death, the company refused to pay and Work’s designee (Borden) brought suit.  The court ruled that the note became legally binding at the time of Work’s death.

· What’s the Point?  Again, we’re examining whether an offer was really made, though this time the outcome is different.  The company induced Anna Work to continue to work at the company through this note (this is how the case differs from the “past consideration is no consideration” rule as applied in Feinberg).  In this sense, Work relied on the note, giving it adequate consideration.  Here the court is giving an interpreted objective analysis of the assent (although in this case both the subjective and objective approaches coincide with one another because Anna Work’s interpretation did not differ from that of a “reasonable person”).  Two things distinguish this case from Davis.  First, the power structure in this case is one where Anna Work had a closer relationship with the promisor so there was a foundation of trust and good faith unlike Davis whose note was unsolicited and not founded on such a framework.  Second, Davis’ case centered around vagueness while in this case we are dealing with deliberately misleading statements.

22. Anderson v. Backlund (Minn. 1924)
· Memory Refresh:  Backlund rented a farm from Anderson and wasn’t doing so well.  One day, Anderson came by and told Backlund that he thought it would probably rain and suggested that Backlund get some more cattle to help his financial situation.  Backlund relied on this advice, got some more cattle, and then watched them perish when the rains never came.  When Backlund tried to find Anderson’s words to be binding, the court ruled that there was no contract.

· What’s the Point?  This is the third case in which we’re asking if a contract ever was made.  The court found there to be a lack of mutual assent (no bargain) and that Anderson’s language was entirely too indefinite as to constitute terms of a contract.  Instead it determined that Anderson was simply giving advice and there was therefore no enforceable agreement.

23. Sullivan v. O’Connor (Mass. 1973)
· Memory Refresh:  Sullivan went for a nose job and the doctor gave her one that mangled her face making the nose “bulbous” and having “lost symmetry.”  The question is firstly whether or not the plaintiff is permitted to recover under breach of contract, since medical assurances of specific results are usually found to be unbinding.  When the court rules that such a finding of breach of contract is appropriate, the remaining question is what the appropriate damages are.  The court rules that reliance damages are most appropriate here so as to put the plaintiff in the position it was in before the operation was undertaken.

· What’s the Point?  The court seems bothered by the fact that there was a contract for specific results of this surgery (an issue of voluntariness).  At the same time, it is unwilling to make this contract unenforceable for fear of raising other public policy issues (e.g. that of having charlatans making promises to which they aren’t legally bound), so it goes with a middle course in the damages that it is willing to award.

24. Shaheen v. Knight (Pa. 1957)
· Memory Refresh:  Shaheen contracted with Knight for an operation that was to make Shaheen sterile.  Knight performed the operation and then a “blessed event” transpired by which Shaheen conceived a child.  Shaheen is seeking damages covering the cost of raising his son which the court denies.

· What’s the Point?  As before, the court is troubled by the contract formed between the doctor and the patient in this case.  Here again we see the relationship between public policy and contract formation.  In this instance the court reasoned that the birth of a child was not a wrong that merits damage awards and was able to in effect frown upon the making of the contract by this means.

25. Raffles v. Wichelhaus (Eng. 1864)
· Memory Refresh:  Two blokes in England made a contract for one to sell the other some cotton coming in on a ship named Peerless from India.  Everything was fine except there were two ships coming in from India named Peerless, and they didn’t agree on which ship they both meant.  The court finds that the contract is void because there was no consensus ad idem.

· What’s the Point?  This case stands for the “meeting of the minds” principle of contract law, which raises the question of on which parts of a contract should a meeting of the minds be required (taken to the logical extreme, things could get absurd here).  The fact pattern described here would fall under Section 1(a) of Restatement § 20 because neither party knew or should have known the boat ascribed to the word “Peerless” by the other party.

26. Frigalment Squib Case (N.Y. 1960) (p. 872)
· Memory Refresh:  There was a disagreement over the type of chickens to be furnished in a contract (one party took them to mean “stewing chickens” and the other took them to mean “broilers”).  Judge Friendly found that both parties had acted in good faith, however the law required that the parties not have agreement of two minds on one intention but rather agreement on two sets of external signs.  As such he ruled that the defendant could reasonably have used the broader definition of the word chicken unless the plaintiff specifically specified a different kind of chicken it had intended.

· What’s the Point?  The court here takes a very narrow approach to a disputed term and places the burden of proof on the party that is using the term more narrowly  This case would fall under Section 2(b) of Restatement § 20 because one party had reason to know what the other party meant and the other party did not.

27. Dadourian Squib Case (2nd Cir., 1961) (p. 872-73)
· Memory Refresh:  The U.S. government sold some surplus army gear marketed as Cargo Nets made of Manila rope.  Dadourian accepted the goods without inspection and later realized they were not cargo nets at all.  The majority held that Dadourian could not recover under the disclaimer of warranty clause and because of his failure to inspect before making its bid.

· What’s the Point?  Here the court takes a subjective approach and places the loss on the plaintiff because of the defendant’s not unreasonable change of position.  The fact that there was an acceptance of the goods (and hence an implied in fact contract resulting from the exchange) also probably played a role in the court’s decision and can be used to make this ruling more consistent with that in Frigalment (which otherwise appears quite distinct).

28. Horse/Cow Hypothetical (p. 868)

· Memory Refresh:  A offers to sell a horse, but really means to sell his cow.  B is aware of this misunderstanding, and accepts the deal but doesn’t point out A’s mistake.  In this case there is no contract for the sale of a horse, but there is one for the sale of the cow.

· What’s the Point?  The parties did not agree on the terms, and under Section 2(a) of Restatement §20 the term “horse” is construed to mean “cow” because both parties are aware that this is the meaning intended by the confused party.  Note that a fact pattern for a case like this would probably be very difficult to establish.  Under the law today, in a case such as this the responsibility is being shifted to the party with more knowledge or in the better position to clarify.

29. Armstrong v. M’Ghee (Pa. 1795)
· Memory Refresh:  Armstrong got mad at his steed and in his frustration jokingly offered it for sale for an absurdly low price.  M’Ghee took him up on this offer, retained the horse, and it died while in his possession.  Armstrong did not intend this to be a binding contract and M’Ghee knew that Armstrong did not intend for this.  The ultimate verdict was for the plaintiff.

· What’s the Point?  The court is taking some kind of objective approach because it is looking at the external signs evinced by the parties at the time the deal was made.  According to this vantage, if the parties had given some sign that they intended the deal to have been binding then it would have been ruled as such.  Similarly if M’Ghee had given signs that he was not joking, the agreement would have been binding.  Today under Restatement § 20 this case would be viewed differently and in consideration of what both parties knew or should have known (i.e. would have been viewed more subjectively).  Who determines what a person “should have known”?

E. Express and Implied Contracts

Themes

· There is sometimes a tension between the normative assumptions of a situation and the descriptive guides that are used to govern it (as in Cropsey v. Sweeney).

· A basic rule in familial cases is familial presumption – a court will not imply a contract in the absence of an express one with family members.

· Many courts espouse the notion that marriage is a sacred institution, not to be interfered with by the state.

· In familial situations, the default assumption is that the parties’ intent was not to create a legally binding agreement unless otherwise designated; in business situations, the default assumption is the opposite that the intention was to create a legally binding agreement unless otherwise designated.

· Pulling yourself down by your bootstraps… there is no legal duty to enter into a contractual relationship with someone.

· Once they have navigated through consideration and assent, parties can contract around other traditional defaults and requirements as they choose.

· Quasi-contracts is a rather undefined area of contracts and a loose area of law.  When considered in the framework of hypothetical gardeners and officious intermeddlers, it leads to the boundary between torts and contracts law.

· Still bootstrapping… voluntariness is a theme that runs throughout cases about quasi-contracts.

Tripartite Distinction of Contracts

· Express contracts – genuine contracts expressly entered into by its parties.  The source of the obligation is the intention of the parties;

· Implied-in-fact contracts – requires an agreement (meeting of the minds) demonstrating an intent to promise and be bound.  Like express contracts, these also rest upon the intent of the parties.  With such a contract there really is a contract but it lacks assent.  This is no different from an express contract except that it is circumstantially proven;

· Implied-in-law (quasi) contracts – these contracts are legal fictions adopted to enforce legal duties in instances where no proper contract exists (express or implied).  In this case, there really is no contract and there is also no assent.  The absence of a promise is to key element here.  These sorts of contracts are imposed in order to bring justice without reference to the intention of the parties.

Three-pronged Test When Compensation is Due for an Uncontracted Act:

1. Public concern – the performance of the obligation has to be of great public concern;

2. Refusal – the person who is supposed to perform the obligation mjust have failed or refused to perform it;

3. Proper person – the person who intervenes has to be the proper person to instead perform the duty (and not be an officious intermeddler).

Relevant rules:

· Restatement § 21 – Acts as Manifestation of Assent.  This establishes that two parties do not need to explicitly state they intend to be legally bound in order to be so.

Cases and Hypotheticals

30. Young and Ashburnham’s Case (Eng. 1587)
· Memory Refresh:  Ashburnham took lodging at Young’s inn.  The parties made no agreement as to the price, and after some time, Ashburnham left.  Young brought an action to try to collect payment for his services from Ashburnham; the court rejected this.

· What’s the Point?  The court found no contract in this case, in large part as a result of voluntariness.  For some reason, the parties were content with an arrangement whereby Ashburnham lodged at Young’s inn without setting a firm price, and the court is hesitant to for such an agreement on the parties after the fact.  Today the court would have found an implied-in-fact contract and the ruling would have been different (a binding contract would have been found).

31. Hertzog v. Hertzog (Pa. 1857)
· Memory Refresh:  A son lived with his father for 24 years and performed labor for him while he was there.  After his father died, he sought to recover compensation for his services as well as some money he had lent, claiming an implied-in-law contract had existed.  The court ruled otherwise.

· What’s the Point?  Noting that the father explicitly recognized that there was no contract between him and his son, the court argued that the father had not ever intended for there to be one.  In essence, the court reasons that the test of whether a contract existed should not be a test of whether a contract should have existed but rather a test of whether the parties intended for there to be a contract.  It also introduces the principle of familial presumption which it uses to justify its ruling.  This principle suggests that in cases between family members, the court should naturally not imply a contract unless specific evidence is given to the contrary.  Note that this familiar presumption may not always be accurate.

32. Barnet’s Estate (Pa. 1936)
· Memory Refresh:  A widow is suing her deceased husband’s estate for $31,000 she claims she was owed in back wages as a result of work she did for her husband at Willow Grove Park.  Given no evidence of an express contract, the court was unwilling to imply one, and rejected the claim.

· What’s the Point?  The court rules that if two individuals are in a family and they intend to have a contract, that it must be express; the court is unwilling to imply a contract in familial situations.  This is even stronger than the familial presumption that court espoused in Hertzog.

33. Cropsey v. Sweeney (N.Y. 1858)
· Memory Refresh:  A woman claims she is entitled to compensation for domestic services she provided for her husband because technically they were not married (though she did not know this at the time).  The court refused to recognize her claim.

· What’s the Point?  The court again invokes a familiar presumption for the plaintiff’s work, but here holds that her motive for performing the work was “higher and holier” than the desire for compensation, and thus cannot be recovered for.  Because she thought she was married, if she had intended to contract for pay, she should have expressly contracted for this.  It’s likely that the plaintiff’s action was brought primarily in order to try to recover where she otherwise could not under family law.  There is tension here between the descriptive guides the court employs and 

34. Shaw v. Shaw (Eng. 1954)
· Memory Refresh:  In this case, the plaintiff widow was technically not married to her deceased husband, although she believed herself to be on account of his fraudulent representation.  She tried to recover in contract for breach of an implied warranty (his representation that he was in a position to have married).  The court determined that this breach did constitute damages.

· What’s the Point?  This case results in a novel theory from that in Cropsey, and is distinguished by the fact that here there was deliberate deceit on the part of the husband.  The difference in theory results from the fact that here the plaintiff’s case rested on a theory of “implied warranty” rather than a request for the court to imply a contract.

35. Hewitt v. Hewitt (Ill. 1974)
· Memory Refresh:  Plaintiff wife made an agreement with her husband that they were “married” (claiming a common law marriage).  They lived the conventional lifestyle of a married couple though never formally became married.  She sued for what she perceives to be her share of the familial assets, asking for the court to imply a contract of marriage.  The court rejects the plea.

· What’s the Point?  The court here refused to revive common law marriage, and cited this in its decision to reject the plea.  Unlike in previous cases, here the plaintiff was claiming both an express and an implied-in-fact contract.  The defendant argued that if the woman had wanted to be married, she should have actually gotten married (i.e. because there was a formal means by which to accomplish what the plaintiff wanted, she should have resorted to this).  Perhaps a stronger argument for the plaintiff would have been a claim based on promissory estoppel, that her reliance on the shared estate put her at a disadvantage and deserves compensation.

36. Rose and Frank Co. v. J. R.Crompton, Ltd. (Eng. 1925)
· Memory Refresh:  Two bargaining parties of equal power entered into a gentlemen’s agreement for one to supply the other with carbon paper.  The agreement specifically noted that it was not intended to be a legal agreement.  The plaintiff sued the defendant for the breach of this agreement; the court enforced the agreement (though on different grounds).

· What’s the Point?  This case is the inverse of Balfour, and demonstrates that in a business situation, in order to avoid being legally bound, the parties must specifically demonstrate that they do not intend to be (i.e. a “gentlemen’s agreement”).  According to English rule (different from American rule), to be enforceable a contract requires agreement both on its terms and on the parties’ mutual intent that it be legally binding.  Note that American law does not require such parties to specifically specify their intent that a contract be binding (it does, however, allow parties to specifically designate otherwise).

37. Balfour v. Balfour (Eng. 1919)
· Memory Refresh:  A husband promised to pay his wife 30 pounds per month before they separated.  After the separation, the wife brought suit to enforce this express agreement.  The court refuses to enforce the promise.

· What’s the Point?  Although the court reasons that between ordinary parties there would have been an enforceable contract in this case, here it fails to enforce one because it was between married parties.  The court determines that agreements between married parties were not intended to have legal consequences and therefore could not be enforced.  This is consistent with the notion that the state should not interfere in matters of marriage.  If the parties had actually intended to marry, they may have inserted a clause into their agreement stating their mutual intent to enter into a legally binding contract.

38. Hurley v. Eddingfield (Ind. 1901)
· Memory Refresh:  A physician refused to treat a patient during a time of violent sickness when no other doctor was available.  A wrongful death action was brought in tort by the patient’s survivors against the doctor, arguing that the doctor should not have refused to enter into a contract of employment.  The court rejects the plaintiff’s argument.

· What’s the Point?  The court holds that there was no legal obligation for the doctor to enter into a contract for professional services.  This illustrates the basic principle of contract law that there is no duty to enter into a contractual relationship with someone.

39. Quasi-contract Hypothetical

· Memory Refresh:  A owes money to B and hands the money to C to pass on to B.  A has no contract with C.  Even in the absence of this contract, A has a remedy for unjust enrichment against C if it doesn’t pass the money to B.

· What’s the Point?  The quasi-contract is based on the idea of unjust enrichment and seems to have nothing to do with the voluntariness of the parties.  In fact, a quasi-contract may exist even in the case of an express dissent to contract.

40. Cotnam v. Wisdom (Ark. 1907)
· Memory Refresh:  A man was injured in a street car, and two doctors performed emergency surgery in an attempt to save him.  No contract was entered in to before the surgery.  The surgery fails and the man dies, his survivor then refuses to pay for the operation, prompting the doctors to bring suit.  The court finds an implied-in-law contract and requires payment for the surgery.

· What’s the Point?  The court’s decision was motivated by the desire to set up a system where doctors are given an incentive to help someone that is unconscious.  The key distinction between this case and Webb v. McGowan is that in Webb, the accident victim made a subsequent promise after treatment had been given, leading to an absence of consideration (because past consideration is no consideration).  In Cotnam, however, we lack a promise altogether.  In determining when doctors should assume that such tacit agreements to contract exist when the minds of a reasonable doctor and a reasonable patient would expect it.

41. Nobel v. Williams (Ky. 1912)
· Memory Refresh:  Teachers are not given adequate supplies for their classrooms, and choose to spend their own out-of-pocket money in order to keep the schools running.  They later come seeking damages, claiming that the school should compensate them for this.  The court rejects the teachers’ argument.

· What’s the Point?  The court refused to find an implied-in-law contract because they contend that nobody should be allowed to make another person his debtor entirely of his own volition (even though it seems as though the school board has been unjustly enriched here).  The court argues instead that the teachers should have sought different alternatives (i.e. a writ of mandamus) in order to force the school to buy supplies.  This case is distinguishable from Cotnam because here the school had the ability to demonstrate its will, while this ability did not exist for the unconscious victim in Cotnam.

42. Sommers v. Putnam Board of Education (Ohio 1925)
· Memory Refresh:  The Putnam School District was failing to drive Sommers’s children to school, so their father took it upon himself to drive the children to school at his own expense and keep a record of these expenses.  He later brought suit against the school, seeking an implied-in-law contract to provide him compensation for these expenditures because he argued that the benefit he conveyed is the performance of the school board’s statutory duty.  The court found for the plaintiff and awarded him the damages he sought.

· What’s the Point?  The court established a three-prong test for when a person can be compensated for a duty they performed without explicitly contracting for this.  The outcome of this case seems to be inconsistent with that of Noble, however, suggesting that this area of contracts (implied-in-law contracts) is very fuzzy and can be indeterminate (though the cases may be distinguished based on considering who the debt was owed to; whether there was adequate chance for refusal; whether the person seeking compensation was the proper party to perform).  In summary though, courts tend to be very inconsistent in interpreting this area of law, and quasi-contracts are difficult to explain in terms of ordinary contract principles (they are sometimes even upheld in clear conflict with an express intent to dissent).

43. Benevolent Gardener Hypothetical

· Memory Refresh:  A gardener comes and trims up a neglected yard without the owner’s knowledge or assent.  Does the owner have an obligation to compensate the gardener?

· What’s the Point?  There is no obligation.  The owner was not obligated to maintain his yard and there was no presumption that the other would have assented to this deal.  This result is motivated in large part by a desire to deter overzealous gardening (officious intermeddlers).  Had the circumstances been more pressing (if for instance there was a regulation that the yard had to be well-maintained) then there would be a stronger inclination to enforce a quasi-contract here.  Furthermore, if the owner had seen the gardener working and waved to him, this would probably be a reasonable indication of assent, and an implied-in-fact contract could be found.  To obtain restitution from a quasi-contract where a person has obtained a benefit resulting in unjust enrichment, the benefit can be denied if it was conferred officiously, gratuitously, or is immeasurable.  The benefit can be awarded if the recipient of the benefit had opportunity to decline the service, if the need for the service was too urgent to have provided an opportunity to have been declined, or if to have refused the service would be a violation of a legal obligation.

F. Firm Offers

Themes:

· With firm offers, we have an offer plus a promise.  It is here that offering, acceptance, and consideration all merge together.  An offer is simply a conditional promise.  An option contract, on the other hand, is an offer plus a promise plus consideration for that promise to keep it open.
· To what extent should contract law be guided by our ideals and to what extent should it be informed by business practices?  The goals of the U.C.C. are to adapt the law to the realities of how business is conducted and to make contract law predictable.  These goals are often in tension.
· A unilateral contract is one that seeks acceptance only in the form of acceptance (rather than by a promise or by acceptance).  Once the offeree has begun undertaking the action required for acceptance, the offer cannot be revoked.
· The U.C.C. leaves parties ample room to contract themselves around the code if they should so choose.    It also incorporates a great deal of common law and leaves in place all of common law insofar as it is not inconsistent with the code, meaning that despite the presence of the U.C.C., common law is still very germane.
Relevant Rules:

· U.C.C. § 2-205 – Firm Offers.  An offer for the sale of goods by a merchant that specifies in writing that it will be held open cannot be revoked for lack of consideration during the time specified in the offer (or for a “reasonable time” if none is specified) up to three months.
Cases and Hypotheticals:

44. Dickinson v. Dodds (Eng. 1876)
· Memory Refresh:  The defendant offered to sell his property to the plaintiff and promised to keep the offer open for a period of time.  The plaintiff was informed that the defendant had agreed to sell the property to another person, prompting the plaintiff to attempt to accept the previous offer.  He was unable to reach the defendant, and the land was sold to a third party.  The plaintiff then brought suit for enforcement of the offer, which was refused.
· What’s the Point?  The court refuses to enforce what it perceives to have been merely an offer because it interpreted the promise as a naked promise without consideration (hence unenforceable).  The key principle emerging from this case is that a firm offer without proper consideration is unenforceable (as is any other promise without consideration).  Offers are not binding until they are accepted and a meeting of the minds has occurred.  In the court’s own language: “until both parties are bound, neither party is bound.”  In other words, an offer may be withdrawn at any time until it is accepted.
45. James Baird Co. v. Gimbel Bros. (2nd Cir. 1933)
· Memory Refresh:  A contractor (the plaintiff) received an offer from the defendant subcontractor for the sale of linoleum.  He used the price for this offer in making a bid for another construction project.  The subcontractor realized that it had made a mistake in its offer, and sent out a withdrawal that was received shortly after the contractor’s bid went out.  This bid was accepted, but when he attempted to hold the subcontractor to his linoleum offer, the subcontractor refused.  The contractor brought suit seeking enforcement of this offer, and it was refused.
· What’s the Point?  The court ruled that an offer could be withdrawn at any time before it was accepted.  The contractor tried to argue around this by claiming that he relied on the subcontractor’s offer and suffered a detriment as a result of this reliance; had he withdrawn his bid after receiving notice of the subcontractor’s mistake he would have been unable to submit another.  The court refuses to extend promissory estoppel to mere offers, holding that reliance is not a substitute for consideration.  Instead, the contractors could have used an option contract or a conditional contract to have mitigated their risk.  Note that the rule emerging from this case is out of fashion today.
46. Drennan v. Star Paving Co. (Cal. 1958)
· Memory Refresh:  This situation is a similar fact pattern to Baird (an offer between a subcontractor and a contractor on which the contract relied) except that in this instance, the subcontractor retracted its bid after rather than before the contractor’s bid to a third party was accepted.  The plaintiff sued for enforcement of the offer, and the court found for the plaintiff.
· What’s the Point?  The court rules that when it is reasonable and foreseeable that one party will rely on the other’s firm offer, then a subsidiary promise not to revoke that offer is implied.  Judge Traynor rejects both the notion that the defendant’s offer constituted an option contract and the notion that the contractor’s use of the subcontractor’s offer constituted acceptance of it.  But the idea of an implied promise (enforceable under Restatement § 90) allows him to make the ruling he wanted to despite these rejections.  This case seems inspired by bargain exchange theory, and it injects an element of efficiency into the bidding process for contractors: subcontractors bear the risk in these circumstances because they are the cheapest cost avoiders, and they can as a result pad their bids as necessary to compensate for this burden.  In this case, issues related to formation and enforceability merge together, and Traynor relies on unilateral contracts for the basis of his decision.  This is the modern tendency in contract law where courts are much more likely to find firm offers enforceable than they were under Dickinson.
G. Indefinite Contracts

Themes:

· For the purposes of distinguishing between an offer and an invitation to make an offer, an offer is identifiable because it “is clear, definite, and leaves nothing to negotiation” (Lefkowitz).  Note that questions of fact can play an important role here.
· In attempting to supply missing terms of a contract, at what point is the court actually violating the parties’ will, and at what point are there so many missing points that it can be inferred that a deal wasn’t ever intended?
· Loving those bootstraps… in large part, gap filling is all about determining when the parties showed sufficient intent or provided enough language to give them a little post-hoc help in pulling their bootstraps up versus when the court is infringing on the parties’ autonomy by trying to supply definiteness.  There is a very difficult balance between interpreting a contract and rewriting it.
· Gap filling cases are in large part an attempt to deal with the reality of how people do business.  Because in reality, parties are not always going to specify every detail of a deal, the trend is now for courts to interpret what the parties must have wanted by extrapolating to try to fill gaps in order to uphold the contract.
· A normative approach may induce the court to refuse to fill a contract gap when to do so would be overly destructive to one of the parties and the court chooses to act paternalistically.  A different way of viewing this situation would be to say that it is inconceivable that the parties would have entered into an agreement so lopsided as to put one party at the mercy of the other, and the court should not imply a missing term for this reason.
Relevant Rules:

· U.C.C. § 2-204(3) – Formation in General.  This provides that a contract may survive indefiniteness if the parties have intended to make a contract and there is a reasonably appropriate basis for remedy.  Basically, this says that in the sales of goods, the court is going to try to fill in gaps whenever it can.
· U.C.C. § 2-305 – Open Price Term.  This mechanical provision specifies the way in which a contract gap regarding price is to be filled.
· U.C.C. § 2-310 – Open Time for Payment or Running of Credit.  This mechanical provision specifies the way in which a contract gap regarding time is to be filled.
Cases and Hypotheticals:

47. Lefkowitz v. Great Minneapolis Surplus Store, Inc. (Minn., 1957)
· Memory Refresh:  A store placed an advertisement in the newspaper for a bargain price on some coats for the first customers that showed up.  A man showed up to the store to take advantage of the offer, and was turned away because he was told the advertisement only applied to women (although this was not specified in the ad itself).  The man sued the store for the difference in the price of the coats, and the court ruled that the store must honor its advertisement.
· What’s the Point?  The issue here was whether the advertisement constituted an offer or an invitation to an offer.  The court reasoned that an offer was made and that the customer’s act of showing up to the store constituted an acceptance of the offer, thus making it binding.  Although there are obvious dangers in saying that any newspaper advertisement could constitute a binding promise, this advertisement was distinguished from most advertisements because it contained conditions that made it subject to enforcement (i.e. that the coats were only available for the first customers).  A critical line in this reasoning is the point at which the reliance becomes significantly detrimental that the court is willing to imply an offer in order to make the promise binding.  The store was also prohibited from adding additional terms to its offer in this case because the court determined that the original offer was clear, definite, and explicit.
48. Jenkins Towel Service, Inc. v. Fidelity-Philadelphia Trust Co. (Pa. 1960)
· Memory Refresh:  Fidelity issued an announcement that it would sell a piece of property to the highest “acceptable bid” in surplus of $92,000.  Two bids were made for an identical amount of money, one of which contained a number of conditions and the other of which did not.  The company accepted the bid containing the conditions, and the plaintiff who submitted the other bid sued for specific performance.  The court ruled that Fidelity must have accepted the other bid.
· What’s the Point?  The question here again was whether Fidelity’s statement was an offer or an invitation for offers, and the court construed it as an offer.  It therefore interpreted the bid containing additional conditions to be a counter-offer and not an acceptance of the bid, meaning that only the plaintiff’s bid was acceptable.  In essence, the court believed that the language regarding “acceptable” bids in Fidelity’s statement was poor, and that as such it was going to hold them responsible for their own imprecise language because they were responsible for writing it.  It’s most likely that the majority’s interpretation was wrong here: because Fidelity’s statement indicated that it was retaining discretion to accept or decline bids, it was actually an invitation to offer.  The contra-preferential rule also emerges from this case, whereby the court interprets ambiguity against the draft (the party responsible for drafting the ambiguous contract is left to suffer the consequences of that ambiguity).
49. Wood v. Lucy, Lady Duff-Gordon (N.Y. 1917)
· Memory Refresh:  Lady Duff-Gordon entered into a contract with Wood whereby he was to be her exclusive agent and sell her endorsements.  Duff, however, was making some deals on the side.  In Wood’s suit against Duff for breach of their contract, Duff contended that the contract should not be binding because Wood was not bound to anything, and that if he had failed to secure her any endorsements, she would have had no recourse.  The court disagreed, and held Duff responsible for the breach.
· What’s the Point?  Here is an instance of when the court determined that it was appropriate to fill a “gap” in a contract.  Cardozo found that the promise did have value in determining the intention of the parties and the fact that the plaintiff did indeed have some duties.  He inferred that the plaintiffs made a promise “to use reasonable efforts” to bring profits to Duff and therefore was indeed binding because without this inference, the contract would never have been entered in to.  The general rule emerging is that in an exclusive contract, there is an inherent implication that one party will use reasonable efforts to represent the other.  This reasoning seems to be a bit dangerous, and leaves much to the judge’s discretion.
50. The Sun Printing v. Remington Paper and Power Co, Inc. (N.Y. 1923)
· Memory Refresh:  Sun Printing and Remington entered into an agreement for the sale of paper, in which the contract price was agreed upon for the first few months of the contract, and afterwards it was agreed that the price would be determined 15 days prior to the expiration of the period for which they were bargaining.  The defendant argued that the contract was imperfect after the first few months and ceased delivering paper after that time.  The plaintiff brought suit for breach of contract, arguing that it was understood that they could use a standard mechanism to determine the appropriate price.  The court refused to supply the missing terms to the contract and found it to be unenforceable.
· What’s the Point?  Cardozo reasons that the contract the parties entered in to was no contract at all due to its indefiniteness, rather that it was merely an agreement to agree.  He states that to have supplied the missing terms to the contract that the plaintiff sought would have been to essentially write the contract for them.  Although Cardozo is correct that there was no indication that the defendant wished to be at the mercy of market fluctuations in determining the price for the contract, it is also uncomfortable to allow the defendant to escape the contract based on its poor wording (especially because he wrote it).  Simply because the parties did not clearly specify every provision of the transaction does not indicate that they didn’t want to contract at all.  This refusal to perform implication seems especially strange given Cardozo’s general jurisprudence.  One way perhaps to distinguish this case from Wood is that in that case, it was relatively clear what the parties wanted, while here there are multiple ways in which the parties may have understood the contract and none of them seem clearly proper.  Note also that this case flies in the face of what would have been ruled under U.C.C. § 2-204.
51. Fairmount Glass Works v. Crunden-Martin Woodenware Co. (Ky. 1899)
· Memory Refresh:  The plaintiff requested a price for some Mason jars, and the defendant responded with a letter containing a “quote” for “immediate acceptance.”  The plaintiff subsequently placed an order, adding that it wanted “first quality goods,” to which the defendant responded that they were out of stock.  The plaintiff brought an action seeking enforcement of the sale, and the court upheld a verdict in his favor.
· What’s the Point?  Again we are confronted with the issue of whether the defendant’s letter constituted an offer or an invitation to make an offer.  Typically a “quote” would not be construed as an offer, but the court here found that the language “for immediate acceptance” and the plaintiff’s earlier solicitation of an offer was enough to construe the letter as such.  There was also indefiniteness in the plaintiff’s response, whereby it did not specify which size of jars it sought but said only “first quality goods.”  This was resolved consistent with U.C.C. § 2-311 rule for gap filling.  Finally, there is an issue related to the Mirror Image Rule whereby the introduction of “first quality goods” (which was not a material term) could have constituted a counter-offer rather than an acceptance.  Here, however, it was understood from the beginning what was being purchased, and so this term was not truly “new,” and therefore not requiring invocation of the Mirror Image Rule.
H. Some Technicalities of Assent

Themes:

· The trend in modern contract law is to try to identify ways to see a contract as a bilateral contract rather than a unilateral contract whenever possible (so as to avoid potentially stiffing a promissee who has begun but not yet completed performance).

· Silence by itself could not constitute assent traditionally.  Modern courts now are beginning to manifest acceptance from silence in some cases.

Unilateral vs. Bilateral Contracts:

· A bilateral contract represents an exchange of promises and seeks a promise of performance (most contracts are bilateral contracts).  In these contracts, one promise is said to be consideration for the other making the agreement effective when the promises are exchanged;

· A unilateral contract is one in which only one party promises to do something and the other party is free to act or not act.  Here the promise does not become binding until the act has been completed (the doing of the act constitutes acceptance and represents the bargained-for consideration).  Note that a promissee can get nailed here if it begins performance of a unilateral contract only to have the promise revoked before he has completed performance.

· If performance is the only means of accepting a promise then the resulting contract is unilateral.  If it is possible to accept by offering a return promise, however, then the contract is bilateral.

Common Law Mirror Image Rule:

· An offeree must mirror back the terms of an offer in order for it to constitute acceptance.  Any acceptance that differs from the original offer is treated as a counter-offer and a rejection of the previous offer.

· The virtue of this rule is that nobody is ever brought into a contract that they did not intend; everyone is clearly given assent under this rule.

· This rule is criticized as being arbitrary, encouraging the battle of forms, enabling loopholes that can be exploited, creating a great deal of uncertainty (sometimes parties don’t know at a stage if they’re acting as the offeror or the offeree), and striking down agreements that parties may have legitimately intended.

Relevant Rules:
· Restatement § 32 – Invitation of Promise or Performance.  If an offer may be seen to invite the offeree to accept either through performance or a return promise, the offeree may choose which of these he prefers. Such an offer is a bilateral contract, and as such this provision has the effect of increasing the number of offers that are legally binding.
· Restatement § 45 – Option Contract Created by Part Performance or Tender.  When an offeree begins the performance of the act necessary to render acceptance of an offer, a subsidiary promise is implied on the part of the offeror to keep the offer open while performance is underway.  In essence, an option contract is formed when the offeree begins the performance invited by the offer.  This rule exists to counteract the problem of “offeror’s advantage” whereby an offeree could suffer for partial performance of an offer that is later rescinded.  Note that this does not convert the unilateral contract into a bilateral one (i.e. if the performance is never completed, the offeree still has no cause of action).
· Restatement § 63 – Time When Acceptance Takes Effect.  The acceptance of an offer takes affect as soon as it leaves the offeree’s possession, even if it does not reach the offeror.  On the other hand, acceptance under an option contract is not operative until the offeror receives it.  This is known as the “Mailbox Rule,” and the rationale behind it is that the post-office acts as the agent of the offeror (under this rule, offers and revocations are effective upon receipt while acceptances are effective upon being sent).  The practice reason for it is that it keeps the offeree from wondering if the contract is completed.
· Restatement § 69 – Acceptance by Silence of Exercise of Dominion.  This outlines three instances in which silence may operate as acceptance of an offer:
1. When the offeree has been conferred a benefit that he had reasonable opportunity to reject and reason to know it was offered with the expectation of compensation;
2. When the offeror has given the offeree reason to understand that assent may be manifested by silence or inaction and the offeree remains silent and inactive intending to accept the offer;
3. Where previous dealings make it reasonable that the offeree should notify the offeror if he does not intend to accept.
· U.C.C. § 2-206 – Offer and Acceptance in Formation of Contract.  If not otherwise unambiguously stated, an offer to contract can be accepted in any manner reasonable under the circumstances.  The beginning of requested performance here may constitute an implied promise, hence turning a unilateral contract into a bilateral one.  Note that where the beginning of performance does satisfy acceptance, an offeror who is not notified of this performance may treat the offer as having lapsed.  Note also that in the case of partial performance if the offer is revoked, the offeree can recover for his partial performance.

Cases and Hypotheticals:
52. Carlhill v. Carbolic Smoke Ball Co. (Eng. 1892)
· Memory Refresh:  A company in an advertisement boasted of its product to ward off the flu.  In so doing, it promised a reward to any person who contracted the flu after using its product according to its specifications.  Plaintiff Carlhill used the smoke ball as indicated and still got the flu, and brought suit against the company to collect this reward.  The company defended on the grounds that the promise was made to no person in particular and that its acceptance was never notified.  The court ruled that the promise was enforceable.
· What’s the Point?  The court found all the necessary elements of a contract.  Consideration was the increased sales the company received as a result of its advertisement as well as the detriment the plaintiff suffered as a result of the purchase.  Their advertisement constituted an offer rather than an invitation to make an offer because its specificity.  Lastly, the acceptance of the offer was a three-part process by which the plaintiff purchased the smoke ball, used it as proscribed, and then contracted the flu.  The contract the company made was indeed a unilateral contract because it sought only performance of these three things rather than a return promise.
53. Prescott v. Jones (Eng. 1898)
· Memory Refresh:  The defendant insurance agents notified the plaintiff that they would renew the fire insurance he had on his property.  The plaintiff made no response to this, and later his property was burned.  The defendants refused to pay for the damage because they argued the plaintiff never gave acceptance to the insurance.  The court ruled that there was no assent, and therefore that the plaintiff’s claim was erroneous.
· What’s the Point?  This case is derived from the traditional common law notion that silence cannot constitute acceptance.  This notion, also seemingly deleterious in this instance, is supported by the desire that silence not be permitted to bind a person to a contract to which they had no intent of being bound.  The problem in this case was not one of consideration but rather one of formation, and this is why the promise could not be said to be enforceable strictly because the plaintiff foreseeably relied on it.  This case would probably come out differently today under Restatement § 69(1)(b).
54. National Union Fire Insurance Co. v. Joseph Ehrlich (N.Y.S. 1924)
· Memory Refresh:  The insurance contract between the parties expired at which point plaintiff insurance company sent a renewal policy to the defendant.  Defendant was silent, and then when he received a note for payment of the policy two months later he terminated the insurance policy.  The plaintiff sued the defendant for the two months of unpaid premiums and the court upheld this claim.
· What’s the Point?  Here the court reasoned that the prior business relationship between the parties was such that silence could serve as acceptance of the insurance company’s offer.  The court believes that if something had happened during this two month period, the defendant would have tried to claim the policy to have been in effect and should therefore be forced to pay for the coverage he would have claimed (reasoning not included in Restatement § 69).  Also, it could be argued that with regards to Restatement § 69(1)(a), the defendant received a benefit for which he had reason to know that the insurance company expected compensation.
55. Austin v. Burge (Mo. 1911)
· Memory Refresh:  The plaintiff sold a newspaper subscription to the defendant’s father-in-law, and after the father-in-law’s death, the defendant continued to receive the newspaper.  On two occasions the defendant paid a bill and asked for the subscription to be stopped.  The plaintiff continued to send the newspaper and sued the defendant for the cost of it.  The court instructed the defendant to pay for the newspapers.
· What’s the Point?  The court reasoned that the defendant received the benefit of the newspapers (he admitted that he still read them) and therefore should be forced to pay for them.  In this sense, the court focuses on D’s use of the property as evidence of assent to the contract.  It’s likely that this case would have come out differently under Restatement § 69(1)(a) because the defendant arguably did not have reasonable opportunity to reject the subscription (after his two prior attempts to do so failed).  This case may be distinguishable from the volunteer gardener hypothetical based on the prior relationship that existed between the parties and that the gardener was not asked to stop while he was working (in other words, the homeowner did not have reasonable opportunity to reject the service, and therefore Restatement § 69(1)(a) cannot apply).
56. Cole-McIntyre-Norfleet Co. v. Holloway (Tenn. 1919)
· Memory Refresh:  A salesman working for Holloway solicited an order from the plaintiff’s general store for some goods to be delivered.  Holloway did not accept the order, but also failed to notify the plaintiff of this for two months, during which the price of the goods sold raised by about fifty per cent.  The plaintiff sued for the difference in price of the goods, while the defendant claimed that the contract provided that it was not binding until it was accepted by its Memphis office.  The key issue here was whether the defendant’s delay in notifying the plaintiff of its action constitutes an acceptance of the order.  The court ruled for the plaintiff.
· What’s the Point?  Out of this case comes the notion that an unreasonable delay in rejecting an offer constitutes acceptance of a contract when the offer is typically accepted by silence.  As such, the prior relationship between the parties was a key element in the court’s reasoning, and this case may seem most related to Restatement § 69(1)(c).
57. Langellier v. Schaeffer (Minn. 1887)
· Memory Refresh:  The plaintiff sent a letter to the defendant which was an invitation for him to make an offer. The defendant replied with an offer for $800, prompting the plaintiff to send another letter in which he “accepted” the offer and added additional conditions.  The sale never transpired, and the plaintiff sued seeking enforcement of the offer.  The court rejected the plaintiff’s claim.
· What’s the Point?  The court applied the old common law mirror image rule in deciding that Langellier’s final letter was a rejection of Schaeffer’s offer.  By the old mirror image rule, the addition of any new term to an offer constitutes a qualified acceptance (counter-offer), and thus a rejection of that offer.  This rule was motivated by the desire to give the offeree an opportunity to accept the new conditions of the offer.  At the same time, it might be unfair to simply apply the original offer because the person sending the counter-offer might not have been willing to accept on the original terms.  The outcome of this case would be different today under the U.C.C. Mirror Image Rule.
58. Butler v. Foley (Mich. 1920)
· Memory Refresh:  Butler put in a offer for fifty shares of a stock, to which Foley replied with an acceptance for 44 shares on which the telegraph company erroneously omitted the word “subject.”  Butler replied with an acceptance of this bid.  Foley wants for the contract not to be binding because it wanted to impose conditions on the deal that were left out by the telegraph company.  The court rejected Foley’s claim and found that the contract was binding.
· What’s the Point?  Here we see the telegraph rule in action.  Because he responded with a counter-offer for 44 shares, Foley became the offeror, and therefore he was responsible for any mistakes of the telegraph company as the person utilizing the telegraph company (and therefore designating that mode of communication as his agent).  In essence, as the offeror he was forced to assume the risk of miscommunication.  Comparing this case to the very similar fact pattern of Langellier (which had a different outcome) exposes how subjective the interpretation of the Mirror Image Rule can be, even under the strict formality of the old rule.
59. United States v. Braunstein (S.D.N.Y. 1947)
· Memory Refresh:  The defendant made an offer to purchase raisins from the United States for a particular price, and in the ensuing communication, the U.S. made a gross mistake in the price it quoted which was off by about $23,000.  The defendant made no mention of this mistake when it was received, and when the U.S. realized the mistake, it sent notice to the defendant articulating the true price (as originally stated in the defendant’s offer).  The defendant ignored this notice and failed to purchase the raisins.  The U.S. then brought suit for breach of contract because it was forced to sell the raisins at a loss, arguing that its obvious mistake should not defeat what was intended as an acceptance of the defendant’s offer.  The court nevertheless still refused to find that the offer had been correctly accepted.
· What’s the Point?  Under the Mirror Image Rule, clearly erroneous errors do not allow for the other party to treat a message as a rejection and ensuing counter-offer.  At the same time, however, the ambiguity created by such erroneous terms means that the response did not correctly function as an acceptance either.  There are some logical inconsistencies in this ruling that again illustrate some of the difficulty imposed by the strictness and rigidity of the common law Mirror Image Rule.  The general rule emerging here is that acceptance of an offer is effective upon sending while all other stages of communication are only effective upon receipt.
I. The U.C.C. Mirror Image Rule

Themes:

· The U.C.C. Mirror Image Rule was drafted as a hopeful solution to the problems of arbitrariness and uncertainties of the common law Mirror Image Rule in an effort to preserve a contract in situations where forms may not correspond.  Consider whether it simply adds new problems.

· The “battle of the forms” (through which a business could escape a burdensome contract due to discrepancies that had been ignored between offer and acceptance) was part of the impetus for the U.C.C. Mirror Image Rule.

Comparing U.C.C. § 2-207 Before/After Revision:

· In the revised U.C.C., § 2-206(3) now corresponds with § 2-207(1), and § 2-207 corresponds with the remainder of the old section.  The revised § 2-207 merges the ideas contained in the original (2) and (3) into a single clause that is invoked whether the contract is formed by offer and acceptance or implied by the conduct of the parties;

· Much of the purpose of this revision was to remove some of the advantage previously granted to the offeror (in having the ability to always reject additional terms in the case of a written acceptance with additional terms) by removing the importance of which party is the offeror and which is the offeree.  This is accomplished by removing the distinction in the old provision of whether the contract was established by written agreement or by conduct, so the provisions of the old § 2-207(2) are now gone, and § 2-207(3)is always used.

Relevant Rules:

· U.C.C. § 2-207 – Additional Terms in Acceptance or Confirmation.  This is a reformation of the common law Mirror Image Rule, and has three components:

1. An acceptance constitutes acceptance even if it contains additional or different terms unless acceptance is expressly made conditional on assent to these additional or different terms.

2. Between merchants, additional terms proposed by an acceptance become part of the contract unless (a) the offer expressly limits acceptance to the exact terms of the offer, (b) the terms materially alter the contract, or (c) the terms are objected to within a reasonable time.  This section applies if a contract (based on acceptance) was found under (1);

3. Conduct by both parties recognizing the existence of a contract is sufficient to establish a contract, even when the writings between the parties do not constitute a contract, in which case the terms of the contract are those on which the writings agree or can be incorporated under this provision.  This section only applies if there is failure to find a contract under (1); if a contract is found under (1).

Note that the “knockout rule” specifies that any different and conflicting terms referred to in (1) will knock each other out such that neither of them enters the contract (in which case U.C.C. gap fillers are used if needed).  An alternative to this rule is that any clause proposed in the acceptance simply fails to affect the contract (this is supported by Restatement § 58 and Restatement § 59).
Cases and Hypotheticals:

60. Roto-Lith, Ltd. v. F. P. Bartlett & Co. (1st Cir. 1962)
· Memory Refresh:  Roto-Lith ordered some emulsion from Bartlett in order to make cellophane bags.  Bartlett’s acceptance of this offered was coupled with a disclaimer saying that all goods were sold without a warranty.  The plaintiff did not respond to this, but accepted the goods.  The product then failed to perform, and Roto-Lith brought suit.  The court found for the defendant.
· What’s the Point?  This case is an example of a gross misapplication of the U.C.C. Mirror Image rule, highlighting the difficulty that courts face in interpreting this provision.  Under common law, Bartlett’s entire response would have been viewed as a counter-offer, to which Roto-Lith’s acceptance of the goods would have been viewed as an acceptance of this (the “last shot rule” would have been in effect, meaning that whoever made the final offer determined the terms of the deal).  The court badly misinterpreted U.C.C. § 2-207(1) to mean that the additional terms added by the offeree made its entire acceptance a counter-offer.  Properly construed, however, this acceptance was not a separate counter-offer because Bartlett did not do so expressly.  The court then proceeded to imply the acceptance of this counter-offer (containing the additional terms) because Roto-Lith accepted the goods.  After its [erroneous] failure to find a contract under (1), the court should have moved to (3) to determine if a contract could be found by other means, but it failed to do this as well.  By the code, there are two different ways that this case should have turned out.  Either the code would find that a disclaimer of warranty is a material alteration of an offer (as explained in note 4), meaning that these terms would have been treated as a separate proposal in addition to the acceptance of the original offer (under (2)(b)), or it should have determined under (1) that there was no contract and then applied (3) and determined that a contract existed based on the parties’ behavior and simply discarded the additional language.  As it was, the court’s ruling was no different from that under the common law “last shot rule” that the U.C.C. was designed to avoid.
61. Air Products & Chem., Inc. v. Fairbanks Morse, Inc. (Wis. 1973)
· Memory Refresh:  The plaintiff company ordered some motors from the defendant.  In its acceptance of this order, the defendant included a disclaimer refusing warranty.  The plaintiff never replied to this response, and the motors it later received were defective.  Air Products brought suit seeking compensation for the breach of contract due to delivery of faulty products.  The issue of the case was whether the limitation of liability provisions in Fairbanks’ acknowledgement of the order be terms in the contract of sale when they were neither contained in the original offer or expressly agreed to by Air Products.  The court ruled that they could not.
· What’s the Point?  This case provides excellent commentary on how to apply U.C.C. § 2-207(1) correctly.  Under this section, because there was no express condition of assent on the Fairbanks’ additional terms, its acknowledgement was correctly interpreted as an acceptance.  Because Fairbanks did not state in its acceptance that it required assent to its additional terms, the court had to then determine which of these terms should have been included in the contract.  These terms were found to materially alter the contract, and therefore were construed as a separate proposal that was not part of the contract itself.  Air Products never assented to this proposal, however, and was therefore not bound by it.  Note that there was some disagreement here over whether the new language that Fairbanks added was to have been considered “additional” or “different.”  The court reasoned that this difference was insignificant, though, because the terms still materially alter the contract and hence the same result would be reached.
J. The Statute of Frauds

Themes:

· The statute of frauds specifies that some special agreements must be in writing to be enforceable.  The intent here is that this formality this will serve as precautionary advice and prevent fraud.

· There is some disagreement today about the statute of frauds.  It was developed at a time when there was much concern over the reliability of juries.  Today, however, it may no longer be necessary because we are now less concerned about juries and the rule still doesn’t go to the problem of stale memory.

Things to Which the Statute of Frauds Applies:

· Marriage – a contract made in consideration of marriage;

· Year – a contract that cannot be performed within one year of its making;

· Land – a contract for the sale of an interest in land;

· Executor/Administrator – a contract for an executor to answer for a duty of his decedent;

· Goods – covered under U.C.C. § 2-201; a contract for the sale of goods above $500 ($5000 in the new code);

· Surety – a contract to answer for the debt or duty of another.

Three Questions to Ask When Applying the Statute of Frauds:

1. Does this fall within the statute of frauds (i.e. does it have to be in writing)?

2. If we are within the statute of frauds, are the requirements satisfied?

3. If the requirements are not satisfied, is there other recourse?

Relevant Rules:

· U.C.C. § 2-201 – Formal Requirements: Statute of Frauds.  This specifies the requirements for the statute of frauds to apply to the sale of goods.  Essentially it provides that any contract for the sale of goods above $500 (now $5000) must be in writing to be enforceable.  This written component need not be a fully-developed explanation of the complete terms of the contract, but rather a simple recognition that a contract exists.

Cases and Hypotheticals:
62. Bader v.Hiscox (Iowa 1919)
· Memory Refresh:  The plaintiff was seduced and impregnated out of wedlock by the defendant’s son, prompting the defendant to enter into an agreement with to provide her with 40 acres of land if she married the son (thus dropping the criminal charges against the son).  She married the son and the father then refused to provide her with the 40 acres of land.  The plaintiff then sought recovery under the statute of frauds on the basis of marriage, land, and surety because there had been no written account of the contract.  She was denied by the court.
· What’s the Point?  The court here sough a variety of means by which to avoid invoking the statute of frauds.  It first said that the defendant’s bargain was for the release of his son from criminal liability rather than for marriage.  Then it says that land does not apply under an Iowa exception that there had already been performance of her part of the deal.  Finally it said that surety did not apply because the promise arose from the defendant’s own undertaking.  This case clearly indicates that although the statute of frauds appears formal and strict there are still many ways to wiggle out of it.
63. Doyle v. Dixon (Mass. 1867)
· Memory Refresh:  The defendant made an oral agreement to the plaintiff that he would not compete with him in the grocery business for five years.  He later broke this promise, and the plaintiff sought recovery for breach of promise.  The defendant defended on the grounds that the agreement was within the statute of frauds because the agreement could not be fulfilled within one year and it was not written and therefore not enforceable.  The judge ruled to the contrary.
· What’s the Point?  Here again it seems a court is wiggling around the statute of frauds.  In this case, the court says that promises not to perform a particular activity are an exception to the one-year rule of the statute of frauds.  It reasons that if a party were to die within a year, it would have fulfilled its obligation within a year, therefore making it possible for such agreements to be completed in under a year.  This is in contrast to an instance in which the death of a party within a year would prevent full performance, in which case the statute of frauds would apply.
K. The Parol Evidence Rule

Themes:

· The parol evidence rule is a rule of priority, and says that when a later agreement trumps prior or contemporaneous promises, statements, or negotiations.  Although the word “parol” refers to spoken as opposed to written statements, the rule need not be limited in this way, and could better be thought of as an “extrinsic evidence rule.”

· The rationale behind the parol evidence rule has a lot to do with the negotiation process and is about filtering out things that have happened before.  In essence, whatever the last deal agreed upon was is the deal that is enforced and parole evidence or other antecedent understandings will not be admitted to vary or contradict the final agreement.

· Cases concerning the parol evidence rule are about determining whether the parties’ writing was final and complete (whether it was the parties’ last word) and whether it was the exclusive statement of the deal between them or if there are other aspects or deals between them that were not included.

· A “merger clause” may be used to get around the parol evidence rule, and is one that explicitly specifies “this is the complete and final agreement.”

Questions to Ask in Applying the Parol Evidence Rule:

1. Is the agreement the final integration?  (Restatement §§ 209, 213) (Zell)

2. Is the agreement a complete or partial integration?  Is there a collateral agreement?  (Restatement §§ 210, 213) (Mitchill)

3. Is there an issue of interpretation?  If so, you may look at parol evidence to discover what the parties meant.  (Restatement §§§ 214, 215, 216)

4. Prior to the determination of whether an agreement is complete, the court is allowed to go back and look at all of the evidence outside of the document’s “four corners” to determine what the document that they’re finally going to interpret is (the “four corners rule”).

Cases and Hypotheticals: 
64. Mitchill v. Lath (N.Y. 1928)
· Memory Refresh:  The plaintiff bough property from the defendant.  During negotiations, the defendant agreed to remove an icehouse from the property, although this was not stated in the final contract.  After taking possession of the land, the defendant refused to remove the icehouse, and the plaintiffs sued for enforcement of this, claiming that although they were separate agreements, one had bearing on the other.  The court rejects the plaintiff’s plea.
· What’s the Point?  In order to demonstrate that the agreement for the removal of the ice house was separate, the plaintiff needed to demonstrate that the agreement for the sale of the land was in the form of a collateral contract, it did not contradict the original contract, and that it must not have been expected to have been included in the original contract.  The majority found that the third of these requirements was not met because there could be no other reasonable consideration for the removal of the icehouse other than the purchase of the land (and therefore the two agreements were not separate).  The dissent on the other hand reasons that because the icehouse wasn’t even on the property in question, it could not have reasonably been included in the contract for the sale of the land.  Despite these differences, both the majority and the dissent agree that it is appropriate to first examine the parol evidence before determining whether it is admissible or not.
65. Zell v. American Seating Co. (2nd Cir. 1943)
· Memory Refresh:  The plaintiff offered to procure defense contracts for the defendant for a monthly salary plus commission.  Congress frowned upon these commissions, however, so this provision was not included in the final written version of the contract.  After the contract was enacted, the defendant refused to pay the commission, prompting the plaintiff to bring suit, arguing that the commission should have been enforceable under the parol evidence rule.  The Second Circuit supported the plaintiff’s claim, although the Supreme Court later overruled this in an effort to discourage “sham” agreements.
· What’s the Point?  Judge Frank ruled that because the final written agreement was a sham, the original contract could be admitted as evidence and enforced.  His tone is highly disfavorable of the parol evidence rule as an aid in “objectivity” in an effort to avoid trying to determine the intent of the parties to a contract.  The Supreme Court put Frank back down in his place, and enforced the parol evidence rule.
III. Excuses

Themes:

· In dealing with excuses, there is a tension between individual freedom (economic liberty) and judicial inquiry for fairness (social control).  One argument is that a broad interpretation of the excuses doctrine does not destroy, but rather strengthens the freedom of contract because it forces the parties to examine the true nature of their relationship and develop a document that reflects this more genuinely.

L. Unconscionability

Themes:

· In examining questions of conscionability, think of the implications these decisions may have on the interpretation of subsequent contracts and how they may limit or enable future parties’ efforts to pull themselves up by their bootstraps.

· When we apply the conscionability doctrine to poor people, it is important to recognize at what point we are helping them and at what point our paternalism is limiting their freedom to enter into future contracts.

· What does it mean to preserve the freedom of a contract, should a court stay out of a bargain or sometimes is intervention necessary to ensure freedom?  It is difficult in this sense to separate bad bargains from truly unconscionable contracts.

· Think also of the incentives that decisions regarding conscionability create.  If a person is in duress, we want to craft a rule that creates incentives for others to help these people while at same time protecting them from exploitation.

· What are the legal/jurisprudential implications of attempting to draft a rule to test for conscionability?  Frankfurter has adopted a “know it when I see it” approach, while the U.C.C. is even more nihilistic in saying “unconscionability is unconscionability.”  Think about the virtues and dangers of such broad definitions versus strict rules.

· Perhaps when we’re dealing with unconscionability, it’s acceptable that courts be more honest about being result-driven rather than applying a set of standardized rules.

· How does the weak image of the consumer mesh with contract law?

· With respect to paternalism, two forms emerge.  Soft paternalism is a recognition that an informational disadvantage existed between the parties and that the parties would have wanted the result that the court is reaching but couldn’t have because of a technical impediment, deception, etc.  Hard paternalism on the other hand begins with the notion that the parties would want a particular result but that one of them wasn’t capable of knowing what was best for it.  If we genuinely are concerned with autonomy and dignity can we legitimately justify paternalism?

· There are very few clear rights and wrongs when dealing with unconscionability, and it is important to recognize the complexity and contradictions inherent in the doctrine.

Procedural vs. Substantive Unconscionability

· Procedural unconscionability derives from the lack of a meaningful choice.  Substantive unconscionability on the other hand results from unreasonable terms in a contract.
· Some courts believe that procedural unconscionability results in a contract that is per se unconscionable while this is not true of substantive unconscionability.  For other courts this distinction is not so critical and believe that either alone is sufficient to excuse a contract.  Justice Skelly Wright (Williams), on the other hand, requires both elements in his definition of unconscionability.
Relevant Rules:

· Restatement § 208 – Unconscionable Contract or Term.  This allows the court to discard any contract that it finds to be unconscionable or to contain an unconscionable term.  Alternatively, the court may apply the remainder of the contract without the unconscionable term or limit the application of such a term in order to avoid an unconscionable result.

· U.C.C. § 2-302 – Unconscionable Contract or Clause.  This provision gives a circular definition of unconscionability that is practically identical to that given in Restatement § 208.  Such a broad definition leaves significant room for court interpretation in determining unconscionability.

Cases and Hypotheticals:

66. Embola v. Tuppela (Wash. 1923)
· Memory Refresh:  Tuppela had been placed in an asylum and upon his release he learned that his land worth $500,000 in Alaska had been lost.  He borrowed $50 from Embola in order to finance an expedition to reclaim the land, promising that he would repay him $10,000 after his land had been restored.  The defendant trustee has tried to block this $10,000 payment, arguing that it was only for a $50 loan and therefore unconscionable.  The court found no basis for excusing the contract on the grounds of unconscionability.
· What’s the Point?  The court believed that conscionability was not an issue here and that rather it was an instance of a high risk investment making the extremely high cost of repayment relative to the initial loan acceptable.  Alternatively, typically usury (the issuance of high interest loans) is a signal of duress, monopoly, or discrimination, and would hence not be protected by contract law.  In balancing these views, we approach a situation that is similar to the problem of consideration by which we are query which promises are worth the court’s enforcement and how we balance this choice against the value of freedom.  The court’s decision seems morally defensible in this case, although this may be partially a result of some of the subjective facts outside the realm of the contract (that the land was worth $500,000).  Should courts take these factors into consideration as well, or strictly confine themselves to the text of the contract itself when determining whether it was conscionable or not?
67. United States v. Bethlehem Steel Corp. (U.S. 1942)
· Memory Refresh:  During wartime, the United States entered into a contract with Bethlehem Steel to build ships.  Bethlehem insisted on high bonus clauses in the contract that contained provisions for very high differences between the charged price and estimated costs.  The United States, however, had no alternative for the deal, and acquiesced to its terms.  The government later sued on the grounds that the contract was unconscionable to which the defendant argued that there was no evidence of duress or fraud.  The Supreme Court agreed.
· What’s the Point?  Because the government knew that the prices were high when they entered the agreement, the majority reasoned that this was not an instance of fraud and that physical duress (physical duress is required to invoke unconscionability) was not present, therefore the contract was enforceable.  It further believed that a 22% profit margin was insufficient to “shock the conscience” and thereby permissible.  In his dissent, Frankfurter proclaimed that “courts should not be made the instrument of injustice” in explaining his determination that this contract constituted “daylight robbery.”  Simply because the government knew that it was being exploited, he argues, does not mean there wasn’t duress; rather it is evidence of economic duress.  In doing his analysis, Frankfurter extends the notion of unconscionability beyond simply fraud and physical duress to other nondescript factors that he claims to be able to recognize when they exist.
68. Drowning Man Hypothetical
· Memory Refresh:  A man is drowning and another person comes along and notices this.  Can the drowning man’s duress be used as an opportunity to make a grossly lopsided deal?  No, doing so would be unconscionable.
· What’s the Point?  There are a number of wrinkles here, including whether there would be a distinction if the person initiating the deal was the drowning man.  If we were to still limit the bargain in this case, we might be taking too much freedom away and limiting the power of parties under duress to enter into contracts that may still be beneficial to them.  We also still may want to ensure that there is an economic incentive to help people under duress, and to strike down deals in these cases as unconscionable might restrict that potential incentive.  Furthermore, how might our thinking change if we were no longer dealing with temporary duress but a more chronic situation, such as chemical addiction?
69. American Home Improvement Co. v. MacIver (N.H.1964)
· What’s the Point?  In this case we see an example where the court found both procedural and substantive unconscionability.  Because both were found, it’s difficult to understand whether the contract was struckt down simply because of the procedural unconscionability or whether the substantive unconscionability alone would have been sufficient to excuse the contract.  The court answers this question by saying that either of the two would have been sufficient.  The procedural unconscionability resulted from fraud whereby the interest rates had to have been disclosed at the time of the deal, and it turns out they were not.  The substantive unconscionability derived from the extremely high interest rates with an extremely high financing charge in addition to the high commission.  Here we encounter the issue of price unconscionability although the procedural unconscionability masked this a bit.
70. Williams v. Walker-Thomas Furniture Co. (D.C. Cir. 1965)
· Memory Refresh:  The plaintiff (a mother with several children who was also on welfare) had purchased some goods from the defendant, and later bought a television on credit that she arguably could not have afforded.  There was a clause in the purchase agreement that all previously purchased items for which a debt was still owed could be secured in the event that a payment was missed on any of those items.  The plaintiff missed a payment on the stereo she had purchased, and the store repossessed the stereo in addition to a number of other household goods for which a payment was not missed.  The plaintiff sued for recovery of the goods for which she did not miss payment, and the court granted this.
· What’s the Point?  Justice Skelly Wright laid out a test for unconscionability consisting of two prongs.  The first of these prongs is the absence of meaningful choice (procedural unconscionability), which can be found through a gross inequality of bargaining power or the manner in contract was entered in to.  The second is terms that are unreasonably favorable to one party (substantive unconscionability).  Walker-Thomas in this case had an incentive to keep the woman in debt; the court in its reasoning acted paternalistically and indicated that because the mother could not be trusted in her own decisions, it would hold another party (the store in this instance) accountable for the ramifications of the deal.  There are clear consequences of this line of reasoning that may in the long run not be beneficial to poorer people.  We are also left here wondering after Wright’s “totality of the circumstances” test if subjective unconscionability by itself is ever sufficient to excuse a contract.  He explicitly notes that the test is not simple nor can it be mechanically applied.
71. Patterson v. Walker-Thomas Furniture Co. (D.C. 1971)
· Memory Refresh:  Patterson bought some goods from Walker-Thomas and failed to make the payments.  Walker-Thomas sued to recover these payments and Patterson defended on the grounds that the price of the goods was unconscionable.  The court did not find unconscionability and required that the contract be enforced.
· What’s the Point?  The court here rules that price alone is insufficient to establish unconscionability and that to find a contract unconscionable requires the absence of a meaningful choice.  The court requires both procedural and substantive unconscionability in order to excuse a contract.  Note that this holding differs from that in both Kugler and in MacIver.
72. Kugler v. Romain (N.J. 1971)
· Memory Refresh:  The defendant sold a series of books in a poor neighborhood at exorbitant prices and with highly questionable (some illegal) business tactics.  The attorney general was seeking compensation for all of the defendant’s customers, which would have required the court to hold that the price of the books alone could constitute unconscionability because this was the only constant element of all of the transactions.  The court ruled against the defendant.
· What’s the Point?  The court here held that price alone was sufficient to constitute unconscionability.  This is directly in opposition with the holding from Patterson in which procedural and substantive unconscionability were required to excuse a contract.  One of the problems with allowing for price alone to excuse a contract is that it might limit the freedom of parties to enter into many deals they may wish to enter in to: people often pay too much for what they are purchasing.  Within the opinion are also a number of sociological assumptions about poor people, raising questions of whether there should be different standards for poor people or not.  It also raises the question of with all of its stereotypes the court inappropriately focused too greatly on the social status of the people the plaintiff was representing rather than on the unconscionable practices in which the defendant engaged.  The court’s holding is ultimately consistent with Epstein’s theory, namely that price unconscionability is evidence that there were other bad faith practices present in a deal that might simply be more difficult to expose.
73. Fair v. Negley (Pa. 1978)
· Memory Refresh:  The plaintiff rented housing from the defendant, and in the process signed a clause indicating that they were assuming possession of the property “as is.”  The property then ended up having deficiencies that made it inadequate and the plaintiffs refused to pay.  Due to a contract provision, the defendant retained the right to cease the belongings of the plaintiff that were present within the property, and the plaintiff brought suit to reclaim these possessions.  The court ruled in favor of the plaintiffs.
· What’s the Point?  The court here ruled that a party may not give up certain rights in a contract including the right to housing, as to do so is inherently unconscionable.  There was clearly no informational disadvantage between the parties here, but rather the court believed that public policy would not permit for a waiver of warranty to habitability.  In the dissent, it was argued that the waiver of warranty to habitability perhaps enabled for the cost of the rent to be lower, and was therefore something bargained for and in fact potentially advantageous to the plaintiffs who may have otherwise been financially unable to enter into the contract.  Nevertheless, the majority defends that their position was necessary in order to prevent systematic exploitation of the poor in the housing market in this fashion.  We see here that it can be very difficult to establish inequity of bargaining power.  We also see that we are not dealing simply with a matter of paternalism, because there are externalities present here: if the court were to decide in a certain way, it could affect not just the two parties involved but instead could be bad to all of society by allowing the sale of certain rights that we may hold as inalienable (such as the right to reasonable housing).
M. Mistake, Impossibility, Impracticability, and Frustration

Themes:

· Mistake refers to erroneous beliefs that existed at the time of the contract.  The doctrine of impossibility/impracticability/frustration, on the other hand, is concerned with what to do when there are mistakes in descriptions about the future.  Both are what would be referred to as “contractual accidents.”  Note that it can frequently be difficult to draw the line between these domains.

· In essence, these doctrines tell us when a party affected by some unforeseen or unknown consequence can get out of a contract.

· Because contract law is fundamentally about protecting oneself against contingencies, there is some tension in finding that a body of doctrine such as mistake says that in certain circumstances you can be excused from a contract when things don’t go according to plan.

· Parties will at times try to contract around some forms of impossibility by explicitly indicating how the risk of acts of God will be borne.

· Note that a defense of impossibility can successfully defend against detrimental reliance incurred (a la promissory estoppel) because the two are distinct ideas.

· Frustration refers to events that may impede a paying party while impracticability and impossibility refer to events that may impede a performing party.

Four Qualities Relating to Impossibility:

1. Fault – was it the claimant’s fault that performance was impossible?  If so, then it cannot claim excuse;

2. Severity – how bad was it; was the performance substantially frustrated;

3. Basic assumption – did the state of affairs that turned out to be deviate substantially from a basic assumption on which the contract was based?

4. Contract around it – did the parties contract around or specifically allocate the risk (e.g. through an act of God clause)?

Relevant Rules:

· Restatement § 152 – When Mistake of Both Parties Makes a Contract Voidable.  A party that is adversely affected as a result of a material effect of a mutual contract mistake regarding a basic assumption on which the contract was made may void this contract unless he bears the risk of mistake under Restatement § 154.

· Restatement § 154 – When a Party Bears the Risk of a Mistake.  A party bears the risk of a contract mistake if:

1. The parties agreed to allocate the risk to him;

2. He was aware at the time of formation that he has limited knowledge regarding the facts to which the mistake relates but treats this knowledge as sufficient;

3. It is reasonable under the circumstances for the court to allocate the risk to him.

· Restatement § 261 – Discharge by Supervening Impracticability.  If a party’s performance is made impracticable without his fault by an event which it was assumed would not occur then that party is excused of his duty to render that performance (unless the language or circumstances of the contract indicate otherwise).

· Restatement § 265 – Discharge by Supervening Frustration.  If a party’s performance is substantially frustrated without his fault by an event which it was assumed would not occur then that party is excused of his remaining duty to render that performance (unless the language or circumstances of the contract indicate otherwise).

· U.C.C. § 2-615 – Excuse by Failure of Presupposed Conditions.  A seller is excused from breach of his duty under a contract for sale if performance is made impracticable by a contingency (or by compliance with a governmental regulation) whose nonoccurrence was a basic assumption of the contract.

Cases and Hypotheticals:
74. Wood v. Boynton (Wis. 1885)
· Memory Refresh:  The plaintiff found a stone in a local quarry and took it to the defendant jeweler asking him to identify it.  The jeweler did not know what the stone was, and said it was probably a topaz that he would be willing to purchase for $1.  The plaintiff agreed to sell the stone for this price, and it was later discovered that it was a diamond worth $700.  Wood is bringing suit to recover the value of the stone she sold on the grounds that there was a contractual mistake.  The court refuses to grant her relief.
· What’s the Point?  In order to rescind the contract, the court finds that there must have been a mistaken identity or fraud, and such was not the case here.  The court assumes that the identity was in what you see, and that both parties were seeing the stone that was being sold, knew that the kind of stone it represented was unknown, and therefore there was no mistaken identity in the item being sold. Today under Restatement § 154(b) the result would likely have been the same because the plaintiff bore the risk of mistake.  Under Restatement § 154(c) the result would be a bit more uncertain because the jeweler’s expertise may have made it more reasonable to allocate the risk to him.

75. Sherwood v. Walker (Mich. 1887)
· Memory Refresh:  The defendant agreed to sell what he believed to be a barren cow to the plaintiff at a discounter price, and the plaintiff tendered $80 towards this purchase.  The cow then became pregnant and the defendant refused to sell it when the plaintiff came to perform the exchange.  The plaintiff brought suit to force enforcement of the contract; the court refuses.
· What’s the Point?  The majority makes the assumption that was a mutual understanding between the parties that the cow was barren.  Because the mistake was founded on this mutual misunderstanding of a material fact that went to the subject matter of the agreement, it refused to enforce the contract on the grounds of a mistake.  Note that under the rule established in Wood, the court would have found a different result here because there was no mistaken identity regarding the cow   The timing of the mistake might be part of the reason for this inconsistency too, as the court may have been less willing to undo a deal than it was to prevent one from happening.  The dissent, on the other hand, construed the bargain between the parties to be more akin to a bet made by the plaintiff who believed the cow might actually be able to breed.  The legitimacy of this interpretation illustrates the trickiness of applying the mistake doctrine.  Under Restatement § 154, it is likely that this case could have come out differently.

76. Hall v. Wright (Eng. 1859)
· Memory Refresh:  The defendant proposed to marry the plaintiff and later contracted tuberculosis such that the fulfillment of the marriage contract would likely have killed him.  Hall sued him for breach of the   contract to marry and the court forced the defendant to pay damages for his breach.
· What’s the Point?  This case is the high water mark for the Absolute Theory of Contract (an approach which is no longer taken) whereby even if impossibility prohibits a party from performing the conditions of a contract, he is still responsible for damages to compensate for this failure to perform.  Note that this theory only works in one direction: had a defect in the plaintiff made marriage impossible, the defendant could have successfully pleaded impossibility and not incurred damages.  The dissent is more suggestive of the modern rule in which the court finds an implied condition in the contract that its performance is conditional upon the continued existence of a certain state.  This rule is encouraging for people who may otherwise choose to shy away from entering a contract in which they are reluctant to act as insurers against acts of God.
77. Taylor v. Caldwell (Eng. 1863)
· Memory Refresh:  The parties agreed to a contract by which the plaintiffs would have the use of the defendants’ concert hall on four days for 100 pounds each.  Before these days arrived, a fire destroyed the concert hall, preventing the performance of the contract.  The plaintiff sued for damages due to its failure to use the venue, but the court refused to grant this.
· What’s the Point?  The court held that the destruction of the subject matter of the contract discharged the defendant of its duty to perform.  It found an implied condition in the contract that the concert hall would continue to exist (i.e. it was not a positive contract), and when this condition was violated the performance of the contract became excused.  This is similar to a contract that depends on personal skill that may have been rendered impossible by an Act of God and is therefore excusable.  This raises the question of how there could have been an implied condition of something that was not even within the realm of the parties’ contemplation, leading one to wonder whether the court truly adhered to the intentions of the parties.
78. Krell v. Henry (Eng. 1903)
· Memory Refresh:  The plaintiff rented a room to the defendant of a room from which the coronation of the king could be viewed.  The defendant agreed to pay by written contract to rent this room, although the contract contained no explicit mention of the king’s coronation.  On the planned day of the event, the king became sick and could not be coronated.  The plaintiff still expected payment for the rent of this room, however, and brought suit to collect it.  The defendant, however, claimed that the purpose of his renting the room was destroyed, and sought recovery of his deposit.  The court ruled for the defendant that the contract should not be enforced.
· What’s the Point?  This case is an even greater extension of the reasoning used in Taylor (because here the performance of the contract was merely frustrated rather than made impossible), and the court holds that there is an implied condition that where the purpose of a contract is destroyed, the parties are discharged from their duty to perform.  The court assesses three qualities that must be fulfilled in order for both parties to be dispatched of their duty to perform the contract.  First, the foundation of the contract must have been related to the impossibility that arose.  Second, the performance of the contract must have been prevented.  Third, the event that prevented the performance of the contract must have not been reasonably in the contemplation of the parties at the time of contract.  The court further rules that it is acceptable to look to parol evidence in order to establish these three qualities.  This case is viewed as the fountainhead of the contemporary reading of the frustration doctrine contained in the Restatement.
N. Incapacity and Misrepresentation

Themes:

· With misrepresentation, the issue is whether nondisclosure or silence can amount to misrepresentation.

Relevant Rules:

· Restatement § 14 – Infants.  A person cannot assume binding contractual duties until they turn 18 (unless a statute provides otherwise).  Note that the other party may incur a binding duty in such contracts, however.

· Restatement § 15 – Mental Illness or Defect.  A person with a mental illness or deficit cannot assume binding contractual duties if he is unable to understand the consequences of the transaction or he is unable to act in a reasonable matter in relation to the transaction and the other party knows this.

· Restatement § 159 – Misrepresentation Defined.  Misrepresentation is an assertion that is not true.

· Restatement § 160 – When Action is Equivalent to an Assertion (Concealment).  Action that will or is known to be likely to prevent another party from learning a fact is equivalent to an assertion that the fact does not exist.

· Restatement § 161 – When Non-disclosure is Equivalent to an Assertion.  Non-disclosure is equivalent to misrepresentation of a fact if:

1. (a) disclosure of a fact is necessary to prevent a previous statement from being a misrepresentation;

2. (b) disclosure would correct a mistake that pertains to a basic assumption of the contract and failure to disclose is not in good faith;

3. (c) disclosure would correct a mistake of the other party regarding the contents of effect of a written contract;

4. (d) there is a relation of trust that makes the other party entitled to know the fact.

· Restatement § 162 – When Misrepresentation is Fraudulent or Material.  A misrepresentation is fraudulent if it is intended to induce a party to give assent and its maker:
1. (a) knows or believes the assertion is not factual;
2. (b) does not have the confidence he states or implies in the truth of the assertion;
3. (c) knows he does not have the basis for the assertion.
A misrepresentation is material if it would likely induce a reasonable person to manifest assent or if the maker knows it would likely induce the recipient to manifest assent.

· Restatement § 163 – When a Misrepresentation Prevents Formation or a Contract.  If a misrepresentation material to a contract induces assent by a person who neither knows nor has reason to know the truth then there is no manifestation of assent.

· Restatement § 164 – When a Misrepresentation Makes a Contract Voidable.  A contract is voidable when a party’s manifestation of assent is induced by fraud or misrepresentation.  If a third party induces assent through fraud or misrepresentation, the resulting contract is voidable unless the other party to the transaction relies on the transaction in good faith and without reason to know of the misrepresentation.

· Restatement § 168 – Reliance on Assertions of Opinion.  An assertion is an opinion if it expresses believe without certainty.  An opinion may be interpreted as an assertion that the facts known are not incompatible with the opinion or that the party expressing the opinion knows facts sufficient to justify him in forming it.

· Restatement § 169 – When Reliance on an Assertion of Opinion is Not Justified.  Reliance on an assertion of opinion is not justified unless the recipient:

1. (a) has such a relation of trust and confidence with the person asserting the opinion that he is reasonable in relying on it;

2. (b) reasonably believes that the person asserting the opinion has special skill, judgment, or objectivity with respect to its subject matter;

3. (c) is for some special reason particularly susceptible to a misrepresentation of the type involved.

Cases and Hypotheticals:

79. Laidlaw v. Organ (U.S. 1817)
· Memory Refresh:  Organ made a deal with Laidlaw for the purchase of tobacco before the end of the War of 1812.  He knew that the war was going to end and that the price would go up, but Laidlaw did not have that information.  Laidlaw specifically asked Organ if he had any information that would lead to an increase in price and Organ remained silent.  The transaction occurred (after the announcement of the peace treaty was made) and later Laidlaw learned of the change in price and retook possession of it.  Organ sued for recovery of the tobacco won; the case then was brought on appeal.  The Supreme Court ultimately remanded.
· What’s the Point?  The court ruled that Laidlaw’s ignorance of its legal rights did not amount to a forfeiture of those rights.  When both parties to an agreement have the ability to gather information, although a party has no duty to divulge exclusive information, it does have an active duty not to give misinformation.  The court found Organ’s silence to constitute such misinformation, which made the contract voidable.  Sometimes misrepresentation can prevent contract formation, in which case subsequent acceptance of the goods would constitute a new contractual agreement that the court would uphold.  In other cases misrepresentation may only make a contract voidable, in which the parties may still choose to honor it.
80. Blair v. National Security Insurance Co. (3rd Cir. 1942)
· What’s the Point?  Traditionally, society has upheld the right for parties in a bargain to withhold from one another exclusive information in the spirit of fostering individual competition and adversarial dealings between buyers and sellers.  In situations in which competitive conditions do not prevail, however, this interaction is modified and parties have an obligation to share such information.
IV. Remedies

O. Introduction to Contract Damages

Themes:

· Even though the theory of enforceability is based on promissory estoppel does not mean that courts will reward only the partial remedy allowed in reliance interest.

· A dramatic difference between tort principle and contract principle that is clearly exposed on the topic of damages is that of protecting from harm (tort) versus protecting the benefit of the bargain (contract).

Three-Way Division of Contract Damages (a la Fuller):

· Expectation interest – puts a party in the position that it would have been in had the contract been fulfilled even if it has lost nothing in reliance on the contract (this is the normal measure of damages awarded);

· Reliance interest – compensates a party for any expenses or harms suffered in reliance of a contract;

· Restitution interest – returns the party to the position it would have been in if the agreement had never been made; this is a specialized and more egregious form of reliance wherein there has not only been some loss as a result of reliance but also a benefit accrued to the one party (one party has been unjustly enriched at the expense of the other).  Restitution interest is generally only used in the case of quasi-contracts.

Different Views on Contracts and Damages:

· Holmes – Every contract is a promise to either perform or to pay damages.  Holmes assumes a strong stance against viewing contracts from a moral perspective.

· Harriman – Specific performance should be enforced more often because monetary damages frequently fall short of providing full compensation and there are negative externalities for failure to perform (e.g. transaction costs, moral integrity)

· Fuller – In terms of the moral pull, we should put the greatest interest on providing restitution damages, then reliance, and finally on expectation.  This scheme takes a moral view that contract law should be more about protecting parties from harm than it is about protecting the benefit of the bargain (a more tort-like approach).

Relevant Rules:

· U.C.C. § 2-715 – Buyer’s Incidental and Consequential Damages.  This section enumerates losses that are considered incidental damages resulting from a seller’s breach.  It then distinguishes consequential damages as including losses resulting from requirements and needs of which the seller had reason to know and could not reasonably have been prevented and injury to person or property proximately following from any breach of warranty.

Cases and Hypotheticals:

81. Acme Mills & Elevator Co. v. Johnson (Ky. 1911)
· Memory Refresh:  Acme Mills entered into a contract with Johnson to provide them with 2000 bushels of wheat for $1.03 per bushel.  Before providing wheat to Acme Mills, Johnson also sold wheat to Liberty Mills for $1.16 per bushel.  It finally then tried to deliver to Acme Mills after the price had dropped to $0.97.  Acme Mills brought suit to recover $80 for the value of the sacks it gave to Johnson to put the wheat in and also for the difference between the $1.16 price Johnson sold had sold the wheat to Liberty Mills and the $1.03 price it had bargained for. The court granted the $80 but refused the other damages.
· What’s the Point?  This case clearly frames the conflicts between morals and efficiency that are at the heart of deciding contract damages.  The $80 for the sacks was restitution damages and there was really no debate over this (Johnson agreed to return it).  The plaintiff, however, was also seeking expectation damages on the grounds that in good faith Johnson should have sold wheat to them first when it was available and the market price was $1.16.  The court reasons that because the contract failed to specify when the wheat was to be delivered that Acme Mills did not suffer damages in this regard though, and actually received a benefit by not fulfilling the contract because the price was lower at the time Johnson was ready to deliver.  If the market price at the time the defendant had breached the contract were higher than the negotiated price, however, there would have been grounds for expectation damages.  Note also that because the parties were operating in a fully functional market, there could be no reliance damages (because Acme could simply purchase the wheat elsewhere).  In essence, this case is recognizing that everyone is making bets when they agree to enter into such contracts in a market where prices are volatile, and the court wants to reward people for making good bets and locking in prices.
P. Specific Performance

Themes:

· Specific performance is an exceptional remedy and scarcely applied.

· Schwartz argues that because expectation damages are frequently undercompensatory (because incidental damages are hard to measure) we should use specific performance more than the current rules of contract law permit.

· Sometimes the court holds that there is something wrong with breaking a contract even when it may be most efficient for a party to pay damages and to do so (as in the note case on p. 105).

· A central problem in assessing whether damages are sufficient is coming up with an interpretation of what it means for something to be unique.  Kronman argues that “uniqueness” does not really have meaning in an economic framework because there is always a substitute (though it may not be identical).  It may simply be too costly in many cases then for the court to determine what an appropriate substitute would be.

· While an injunction on a party to do a particular task could be likened to slavery, an injunction not to do a task cannot be similarly compared.

· With expectation damages, we seek to place the recovering party in the position they would have attained if the contract had been performed.  Often times, however, this is difficult to determine.  With respect to goods, the standard rule for doing this is the contract market rule, and for services, the standard rule is the cost of completion.

· Expectation damages are generally only awarded where we are dealing with a unique good or unique service where because of the uniqueness, standard damages would be considered inadequate.

Relevant Rules:

· Restatement § 359 – Effect of Adequacy of Damages.  First, specific performance is not appropriate if damages would sufficiently satisfy the expectation interest of the injured party.  Second, the adequacy of damage remedies for failure to render one part of the performance does not preclude the application of specific performance to the contract as a whole.  Third, specific performance will not be refused merely because a contract has a remedy for breach other than damages (e.g. liquidated damages), but this may be considered in exercising discretion over whether to apply specific performance or not.

· Restatement § 360 – Factors Affecting Adequacy of Damages.  In determining the sufficiency of damages, the court should consider:

1. (a) the difficulty involved in proving damages with reasonable certainty;

2. (b) the difficulty of procuring a suitable monetary substitute performance;

3. (c) the likelihood that damages could not be collected.

· U.C.C. § 2-716 – Buyer’s Right to Specific Performance or Replevin.  This provides that specific performance may be decreed where goods (or in other “proper circumstances”) and that such a decree may include such terms as payment, damages, or other relief that the court deems just.

Cases and Hypotheticals:

82. Lumley v. Wagner (Eng. 1852)
· Memory Refresh:  Lumley entered into a contract to sing for Wagner and nobody else during a certain period. The contract also contained rules for what would happen if performance were impossible.  Lumley proceeded to sing for another venue during the period covered by the contract, and Wagner brought suit seeking specific performance.  The court granted an injunction forbidding Lumley from singing for anyone other than Wagner.
· What’s the Point?  The court determines that it isn’t able to force Lumley to sing for Wagner but that it can force her not to sing for anyone other than Wagner.  This stems from the idea that in enforcing personal service contracts there is something intolerable about making a person work for someone else, even though they may otherwise do it voluntarily, because to do so would be similar to slavery.  By telling her therefore that she can sing for no one other than Wagner, the desired consequences are the same, but at least Lumley is left with the option of not singing at all.  Note she may also enter a new contract with Wagner to try to buy her way out of the previous contract. In many personal services contracts such as this one, damages are frequently thought to be insufficient because the service being contracted for is unique and not fungible.  Previously the rule of specific performance was not applied to personal service contracts in order to protect employees, so this case could have had a strong regressive effect on employment law.
83. Stokes v. Moore (Ala. 1955)
· Memory Refresh:  An employee and his manager entered into an agreement whereby the employee agreed that if his employment were terminated he would not enter into the same or a similar line of business in Mobile for at least one year.  The contract contained an express clause for $500 in damages if the employee were to breach this contract and permitting the manager to seek an injunction against the employee to stop working.  The employee violated the terms of this contract, and the manager brought suit seeking specific performance.  The court refused to issue an injunction for specific performance.
· What’s the Point?  The court reserved the right to enact specific performance or to not enact specific performance as it saw fit.  It did allow for the clause in the contract to influence its decision but still ultimately ruled that an injunction in this case was not appropriate.  There is a notion (moral paternalism) that a party to a contract should have the right to either perform or to not do so and pay damages, and to find otherwise would be to allow a contract to almost put a person into servitude.  There is also an argument that the cost and inconvenience to the court in supervising an injunction may make it not worthwhile to seek these kinds of damages.  Now the fact that there is no guarantee of the enforcement of these clauses may inspire parties to seek alternate ways to ensure their intentions in contract.
84. City Stores Co. v. Ammerman (D.D.C. 1967)
· Memory Refresh:  In exchange for help in securing a zoning ordinance, the defendant promised the plaintiffs a lease in their planned shopping mall if the zoning ordinance was obtained.  The defendants were able to build the mall but then never offered a lease to the plaintiffs.  The plaintiffs brought suit for specific performance, and the court granted this relief.
· What’s the Point?  Here we see specific performance invoked not because of uniqueness but because damages would be too hard to determine.  The court reasoned that in this instance, an injunction for non-performance could not have the desired effect.  It may also have influenced its reasoning that to issue an injunction against a corporation was not akin to slavery as would be such an injunction against an individual.  A central issue in this case, however, was when damages rise to a sufficient level of inadequacy to justify specific performance.  In a case such as this, there are a number of uncertain variables that arise in assessing damages such that it is very problematic to try to determine them.  Also note that the court had some reluctance to issue an injunction in this instance because of the administrative burden that overseeing such an injunction (i.e. where many components of the lease had not yet been determined) may have on the court.
85. Campbell Soup Co. v. Wentz (3rd Cir. 1948)
· Memory Refresh:  Wentz grew a special breed of rare carrots and entered into an output contract with Campbell Soup for the sale of some of these carrots whereby it agreed to sell all that it could produce (note that this contract also contained a provision for monetary damages in the case of non-performance).  Campbell Soup needed to use these carrots because the color they had was distinct and it sought to maintain a consistent product image across its brand name.  The plaintiffs breached on their contract because the market price for the carrots increased appreciably and sold these carrots to another party who later sold them to Campbell’s at market price.  Campbell’s brought suit for specific performance and the court rejected this.
· What’s the Point?  The court reasoned here that the product was sufficiently unique and damages were sufficiently difficult to determine that specific performance was appropriate: Campbell’s depended on the qualities of these carrots in maintaining its brand name, and to try to associate a cost with the tarnishing of this name would be immeasurable and too uncertain.  Despite this finding, the court ruled that it would not grant specific performance because it would be unconscionable as a result of the overly hard bargain that Campbell’s drove in the contract.  Because it believed the provisions of the contract on the whole to be too demanding of the farmer and favorable to Campbell’s, the court says that although the contract was not illegal, it did amount to “daylight robbery.”  Note that it would seem here that a very clear remedy existed for Campbell’s, namely the difference between the market price of the carrots and the agreed upon price.  There was also a damage provision in the contract, although the remedy here would have been tremendously smaller (Campbell’s likely did a poor job negotiating it).
Q. Cost of Performance and Nonpecuniary Loss

Themes:

· If we take seriously our vision of contract law as an enabling device then the value of a decision for future parties is the degree of certainty that it provides them in contracting around it.  Contract law has a series of default rules, but if there is a “safe harbor” by which parties can safely draft around the language of a decision then the parties can incorporate this into the contract.

· Frequently the rubric through which we analyze contract law will cause for us to have very different opinions about different doctrines.  This arises here in viewing contract law as either an instrument to serve justice and moral concerns or as something that should serve the purpose of efficiency.

· A strong reason that courts are frequently reluctant to assign cost of performance damages is because courts may not want to discourage breach of contract when a breach may be more efficient than performance would be.

Cases and Hypotheticals:

86. Jacob & Youngs, Inc. v. Kent (N.Y. 1921)
· Memory Refresh:  The plaintiff built a home for the defendant.  According to the terms of the contract, a particular brand of piping was to be used, but the plaintiffs mistakenly used a different brand of piping (it is not demonstrated that there was any material difference between the two).  After noticing that a different brand of piping was used, the defendant refused to pay the remaining debt on the house unless the plaintiff would bear the heavy expense of removing all of the old piping and replacing it.  The plaintiff company brought suit against the defendant for the due payment, and Kent defended on the grounds that the plaintiff made no case of substantial performance.  The court ruled in favor of the plaintiff.
· What’s the Point?  Two significant doctrinal issues emerge from this case: that of substantial performance and conditions, and that surrounding damages.  Substantial performance is the notion that performance was close enough to what the court asked for to force some payment to make up the difference but not complete forfeiture.  The court is recognizing that some deviations from substantial performance are trivial and innocent and can therefore be dealt with through damages rather than forfeiture.  Cardozo believes here that the use of the wrong brand of pipe was such a trivial transgression (though it’s debatable whether he adequately considered the effects of this change).  The rule we obtained for determining damages out of this case is that damages are determined by the difference in value between what was bargained for and what was received (which Cardozo determined to be nothing in this instance).  A wrinkle in this comes if we consider the implications this could have for future parties – if a future party actually did attach a high value to a particular brand of pipe for some reason, it may be more difficult for them to recover adequately if the wrong brand is used if it is not able to sufficiently draft around this ruling.
87. Peevyhouse v. Garland Coal & Mining Co. (Okla. 1962)
· Memory Refresh:  The plaintiffs entered into a contract with defendant mining company whereby they agreed to let them strip mine their farm for coal.  A provision of this contract was that upon completion of this mining, the company would restore the property to its prior condition.  The value of the land decreased by approximately $300 as a result of the mining.  After completing the mining, the company refused to restore the property (as doing so would have cost about $29,000).  The plaintiffs brought suit for $25,000 so that they could restore the land and the court rejected this claim.
· What’s the Point?  The only issue in this case was the extent of the damages, and the court seems to have bungled it.  Although expectation damages are clearly the general rule in contracts, here we were dealing with a service contract and the court holds that the provisions breached in this contract were incidental to the contract’s main object and that because the economic benefit of full performance would be grossly disproportionate to the benefit of the performance that had already occurred, the correct measurement of damages was the diminution of value standard.  We’re left after this case wondering if a party can ever enter into a contract for something that diminishes the value of its property and to have that contract be enforceable.  This case also seems to establish circumstances whereby a party can breach a contract and get away with it.
R. Consequential Damages

Themes:

· The general rule when awarding damages is to award “what is natural and what the parties would naturally think about.”  There is another rule where if special circumstances are known and communicated to the parties then you can get normally unforeseeable “special” damages.

· The promissory estoppel doctrine and the concept of consequential damages both stem from the same ideological basis.  The difference between the two is that one deals with enforceability while the other is concerned with contract damages.

· Think about the implications of consequential damages on parties contemplating entering a contract.  One reason courts may be hesitant to apply such damages is because they don’t want to discourage parties from entering into contracts for fear that they may encounter consequential damages later on that they could not have foreseen.

Three Possible Rules for Consequential Damages:

1. Holmes’ rule of a tacit agreement (rejected);

2. The lost must have been foreseeable, where foreseeability is defined as possible (tort-like; rejected in Heron);

3. The lost must have been foreseeable, where foreseeability is defined as probable (not that this is not so robust a concept).
Cases and Hypotheticals:

88. Hadley v. Baxendale (Eng. 1854)
· Memory Refresh:  The plaintiff had its mill shaft broke and needed for it to be repaired.  It contracted with a deliverer to have the shaft taken to the repair shop and returned by a particular time, but the deliverer returned it late.  As a result of this delay, the plaintiff suffered lost earnings because it was unable to operate the mill.  It brought suit to collect for these lost earnings as consequential damages for the defendant’s failure to meet the deadline specified in the contract.  The court refused to grant consequential damages.
· What’s the Point?  This case sets up the rule that consequential damages can only arise naturally from the breach of a contract that would be in contemplation of the parties at the time the contract was formed.  Because they reasoned that it was not foreseeable for the delivery company to assume that the mill might not have had a spare shaft and there was no indication that it was depending so heavily on the shaft being repaired, the court believed that consequential damages could not apply.
89. Globe Refining Co. v. Landa Cotton Oil Co. (U.S. 1903)
· Memory Refresh:  Plaintiff company entered into a contract with defendant company to purchase some oil from their yard in Texas.  In reliance on this offer, the plaintiff sent an empty tanker car 1000 miles and made other contracts related to the oil it expected to buy.  The defendant later refused to honor the deal, and the plaintiff brought suit for the cost of shipping the car, the cost to its reputation of the breach, and the lost profits that it would have made.  The court found these special damages to not have consequently followed from the breach, and rewarded only expectation damages to the plaintiff (the profit it would have made from the transaction minus the expenses it would have incurred in the process).
· What’s the Point?  Holmes here shifted the rule from Hadley, seemingly guided by a tight vision of contract law as being about the parties’ intentions.  His decision was motivated by a desire to protect the defendant from incurring expenses from a contract that he might not have expected when he entered in to it.  Holmes reasons that the plaintiff could not be compensated for the cost of shipping because this is a cost that would have been incurred even if the contract had been honored, and because the court was operating under expectation damages, they therefore should not have been awarded to a party that would have expected to pay them either way.  Under this rule, the only things that are potentially recoverable under consequential damages are losses from collateral contracts (i.e. lost profits, the loss of goodwill, and the loss of reputation).  There is no recovery for malicious breach because any element of malice would have to be compensated in tort and isn’t relevant under contract law.  Again here we seen the court guided by a desire to encourage the formation of contracts.
90. The Heron II (Eng. 1967)
· What’s the Point?  The court here clarifies what “foreseeability” means under the Hadley test for consequential damages as meaning something that is probable rather than simply possible.  This case is consistent with contemporary American law regarding consequential damages.
S. Liquidated  Damages

Themes:

· Liquidated damages are related to the parties’ ability to control contract liabilities and unforeseeable risks.
· Bootstrapping one last time… liquidated damages are another instance in which courts have taken the liberty to limit the parties’ freedom, even to voluntary provisions.

· Economists are very skeptical about contract rules regarding penalties, and there is a great deal of anxiety about blurring the distinction between compensation and punishment.  This again relates to the distinction between contracts and torts (and even between contracts and criminal law).
Cases and Hypotheticals:

91. Kemble v. Farren (Eng. 1829)
· Memory Refresh:  Farrren agreed to act as a comedian in Kemble’s theater, and the resulting contract contained a provision that if either party failed to satisfy any provision, that party would pay the other 1000 pounds.  The defendant breached the contract during the second season, and a jury rewarded the plaintiff damages of 750 pounds, from which he brought an appeal for the 1000 pounds specified in the contract.  The appeals court refused to increase the damages awarded.
· What’s the Point?  There was a concern here about the enforceability of true liquidated damages as a penalty.  The court reasons that because the liquidated damages clause in this contract could have applied even to trivial breaches, the entire clause should not apply because such a huge reward for small breaches was clearly not within the intentions of the parties when they entered the contract.  Instead it determines that the appropriate use of liquidated damages is in situations where it is impractical to assess otherwise what appropriate damages would be.  The main question here was whether the “liquidated damages” clause in the contract was a reasonable effort to assess the damages or whether it was a penalty.  Parties are permitted to set their own damages but not if it appears to be a penalty.
92. McCarthy v. Tally (Cal. 1956)
· Memory Refresh:  The appellant entered into a ten-year lease with the appellee for the rental of a resort property.  The contract contained a provision saying that “the sum of $10,000 shall be … fixed as the amount of liquidated damages.”  Shortly into the contract, the appellant sought to get out of the agreement, claiming that the resort was not as profitable as had been promised to him.  At trial, the appellee was rewarded damages for the breach of the contract but was not rewarded the liquidated damages provision.  Both parties appealed the decision, but the original decision was upheld.
· What’s the Point?  The appeals court held that in order to recover under a contract provision for liquidated damages, the party seeking the damages must be able to demonstrate that at the time the contract was entered in to, damages in the event of a breach would be either impracticable or extremely difficult to determine and that the agreed upon sum must represent a reasonable effort to ascertain what the damages would be in the event of such a breach (and that such a determination rests in the hands of the trier of fact).  As there was no evidence that the $10,000 provision in this case was a result of such a reasonable endeavor, the court refused to apply the liquidated damages.
93. Klar v. H. & M. Parcel Room, Inc. (N.Y. 1947)
· Memory Refresh:  The plaintiff checked his parcel worth $939.50 at the defendant’s parcel room.  The claim ticket contained a message on the back of it saying that no claim could be made in excess of $25 for loss or damage to any piece left in the parcel room.  The plaintiff testified that he did not read this, however, was not instructed to read it, and thought that the ticket was merely a receipt.  The court entered judgment for the plaintiff to recover the full value of the parcel.
· What’s the Point?  The court found that parcel checks are not sufficient in order to establish a contract.  On the contrary, to do so the parcel room must have established a special contract of which the plaintiff must have received reasonable notice and assented.  Because the trier or fact here ruled that there was no assent and therefore no contract here, the court refused to allow for the claim ticket’s damage limitation to bind the plaintiff’s claim.  The court has no anxiety about limiting damages here; it is only anxious in the direction about making them too high.

“The statute is not happily drafted.”
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