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I. 
Damages
A. Compensatory Damages
Themes:

· The fundamental goal of tort damages is to return the victim as closely as possible to his or her condition before the accident, also known as status quo ex ante (and to do this solely monetarily).  A dramatically alternative construction of the fundamental goal of tort law is to take money away from defendants in order to encourage good behavior (Posnerian philosophy).
· Proportionality (with respect to the wrongfulness of the act and the damages demanded) seems to be almost entirely missing from tort law.  But with respect to morality, we care that the wrongfulness of the act be proportional to the punishment.  This is a fundamental difficulty in assessing tort damages.

· Without tort damages, we would require a non-liability alternative for victims (such as private loss insurance, social welfare, gifts, or government benefits); each of these alternatives has its own benefits and drawbacks, and none of them are feasible.

· The “eggshell” theme.

· Social justice: this comes up several times with regard to tort damages: tort damages simply reproduce inequities in society; industry’s calculation of risk may will make it more likely to take risks in poor communities; poor people end up paying for loss insurance of the rich (like liability car insurance).
· Why is this all about money, why no injunctions?  If we really care about deterring people, this seems like a pretty good idea in a lot of cases.
Categories of tort damages:

· Past pecuniary losses: this is the clearest category and includes documented medical expenses and salaries that can be easily established.
· Future pecuniary losses: this category includes future medical bills, lost income (do we take into account here a steady salary?  An increasing salary?  Some other variance from the norm?).  We are inherently dealing with a high degree of uncertainty in assessing these damages and we raise some uncomfortable issues relating to social and demographic factors when we make these allotments.  Note that our system that requires a single judgment and award of damages creates the need to separate past and future pecuniary losses from one another.
· Pain and suffering: this is the most dubious category of damages, and is justified by the arguments that although there is no measurable cost here, there is something lost that requires satisfaction and that it helps to deter people from negligent behavior by imposing high social costs in the form of pain and suffering damages.

5 Problems in assessing tort damages:

1. Prediction (Seffert) – how do we accurately predict future pecuniary losses?
2. Inclusion – what do we include in damages and what do we not include?  Why is there loss of consortium for spouses but not for kids?  What are we going to compensate for and what not?
3. Compensability (McDougald) – what do we do when the victim is not compensable (i.e. dead or in a coma)?
4. Measurement (Seffert, Wry) – what kind of measurement do we use when we’re trying to assign damages for injuries that are difficult to quantify such as pain and suffering?
5. Commensorability (Wry) – What precisely are we trying to do for the victim, and to what extent is money an equivalent for the injury suffered by the victim?
Cases and Hypotheticals:
1. Seffert v. Los Angeles Transit Lines (Cal., 1961)
· Quick Hit:  woman entering bus is crippled
· Arising Issues:
· Who do you sue?  Go after the deep pockets.
· How do we temporally demarcate damages for things such as lost wages?  Differs from jurisdiction to jurisdiction, but most frown upon per diem calculations.
· How do we appropriately discount damages to present value?
· Why don’t we allow juries results of previous damage awards to help guide their decisions?

· What do we get out of this?  Vicarious liability (respondeat superior) is liability against one for the actions of another because of the relationship between the two parties.  In the case of an employer-employee relationship, the negligence of the employee must be proved (if so then employer is strictly liable).  Later the employer can indemnify the plaintiff.  Through this system, the victim is able to recover quickly and justice is ultimately served.  An ad damnum clause is one existing in some jurisdictions whereby the plaintiff isn’t required to announce the amount of damages it is seeking.
2. McDougald v. Garber (N.Y., 1989)
· Quick Hit:  doctor leaves woman in permanent comatose
· Arising Issues:  

· Should loss of enjoyment damages be separated out from other damages?  (The court rules no.)
· Does awareness play a role in determining if a victim is entitled to a certain type of damages?  (The court says yes.)
· Why are we paying a victim damages for future income when she will be unable to spend it, how is this compensatory?  (The court says it is not.)

· Why should survival actions allow recovery for the pain and suffering sustained by the decedent?  Does this serve a purpose other than deterrence?

· What should we do about pecuniary injuries in cases involving the wrongful death of children?  Is it reasonable to speculate as to the child’s future income stream?  The definition is currently expanding, but the evaluation differs between jurisdictions.
· What do we get out of this?  The court rules that cognitive awareness is a prerequisite to recovery for loss of enjoyment of life.  Also there is tension between the Posnerian argument that damages are about sending a deterring message and the court’s ruling in this case (which seems to be motivated more out of moral judgment).
3. Arambula v. Wells (Cal., 1999)

· Quick Hit:  plaintiff wants damages for lost wages even though his brother (who is also his boss) has already paid him for these
· Arising Issues:  

· How do we reconcile damages for the plaintiff if they are also likely to receive damages from other sources?
· Does the collateral source rule (which allows for victims to receive damage awards even if they are compensated by another source) apply in the case of lost earnings?  (The court says yes.)
· Does the collateral source rule apply to government programs?  (The court in Barnes Hospital says no.)

· What do we get out of this?  The court justifies its ruling by saying that the collateral source rule both encourages charity and helps to compensate the plaintiff for the costs of its attorneys.  The collateral source rule again exposes the notion that sometimes deterrence seems like a sufficient reason to take money away from the defendant and sometimes it doesn’t.  In Helfend (progenitor to Arambula), the court reasons that the collateral source rule serves to permit the proper transfer of risk from the plaintiff’s insurer to the tortfeasor by way of the victim’s tort recovery.  Note also that Helfend allows a victim to possibly recover from both its loss insurance and from the tortfeasor (the reasoning here is not consistent with the eggshell plaintiff rule).
4. Wry v. Dial ( )

· Quick Hit:  PhD student with everything going for him is permanently mangled and disfigured in gruesome car accident.
· Arising Issues:  

· How do we begin to determine an appropriate level of damages when a victim’s entire life has been transfigured by an accident?
· The eggshell plaintiff rule.
· What do we get out of this?  Tort damages suck.  A lot.
B. Punitive Damages
Themes:

· Punitive damages are rare, in large part because they are mostly closely related to a course of action that is seldom seen anymore in our tort system (intentional torts between parties that knew each other rather than negligence claims between strangers).  This taps into the theme of how the tort system today differs from that of the past in the types of cases it sees and the changing relationship between the parties.
· With regards to the deterrence theme: are punitive damages significantly likely to increase deterrence?  Does the answer differ depending on who the defendant is (e.g. individual vs. corporation)?
· With regards to the insurance theme: how should we deal with punitive damages when we’re talking about insurance?  Liability insurance typically won’t pay for any of a defendant’s damages when punitive damages are assessed.
There are 4 cases in which punitive damages can apply:

· Implied malice;

· Express malice;

· Oppression;

· Fraud.

Cases and Hypotheticals:
1.
Taylor v. Superior Court (Cal., 1979)
· Quick Hit:  alcoholic driver causes accident; victim seeks punitive damages
· Arising Issues:  

· How do we know how to draw the line between negligence and recklessness?  Courts in general are reluctant to apply punitive damages and hence usually ere on the side of negligence.
· Don’t punitive damages doubly punish the wrongdoer in instances where the conduct also bears criminal consequences?  How do we justify this morally?
· How likely is it that someone facing the criminal justice system is going to respond to punitive damages?

· As civil law is concerned with vindicating rights and compensating victims, is it an appropriate (let alone effective) forum for punishing a wrongdoer?

· Why do most states block punitive damages after the victim has died?  If the point is to punish the tortfeasor, why does the compensability of the plaintiff matter?

· What do we get out of this?  The “moral hazard” argument concerning insurance prohibits insurance from covering instances of malice (because otherwise we would be concerned with people buying insurance to protect themselves from the repercussions of their own malicious conduct).  For this reason, insurance companies won’t compensate for these damages.  An important distinction between driving drunk and other negligent behavior while driving (e.g. changing a CD) is that in drunk driving the defendant is clearly knowledgeable about the consequences of his actions.
5. BMW of North America, Inc. v. Gore (U.S., 1996)

· Quick Hit:  BMW knowingly failed to advise some car owners of pre-delivery damage to paint; challenging $2 million punitive damages 
· Arising Issues:  

· Are punitive damages that may appear “grossly excessive” in violation of the Due Process clause?  (The court says yes in this instance.)
· When is it appropriate to consider the defendant’s wealth in assessing punitive damages?
· What do we get out of this?  Scalia is a curmudgeon.  Stevens articulates the “raised eyebrow test” as to when a ruling for punitive damages was constitutional.  There is also a difference between specific and general deterrence: specific deterrence (as in this case) is when you take the wealth of a specific defendant to deter it in particular, whereas general deterrence involves deterring across a whole set of potential defendants.  In the case of specific deterrence, it is clearly appropriate to take the wealth of the defendant into account in assessing punitive damages.  Out of this case come the three guideposts for knowing the appropriate amount of punitive damages to inflict (see Annie’s outline).
C. Emotional Harm

Themes:
· These cases of emotional harm are actually damages issues although they can operate under the guise of a duty.  The question for the court is whether we should view them as issues of damages or as issues of duty.  The difference is that duty questions are Boolean operations decided by a judge while damages questions operate along a continuum and are decided by a jury.
· A central issue in emotional harm cases is the imposition of damages in the absence of a physical impact.  If an impact can be proven that caused the shock or fear, then recovery is clearly allowed.

· There is a great deal of similarity in the assessment of damages for pain and suffering and damages for emotional harm.  Both are very difficult to quantify and to demonstrate (high potential for fraudulent claims), and for these reasons we have similar discomfort with each of them.  We are also concerned with runaway juries that may award excessive damages in such cases.
· From a policy perspective, if we don’t want fright to be incurred unnecessarily on people, is this something that we want business to take into account when deciding their behavior?

· The crucial construction of the NIED cases is that the law does not want to consider the genuineness of emotional harm on a case-by-case basis.  Rather it seeks to develop general recovery-permitting categories that reflect general policy concerns about these sorts of claims.

Overview of Non-Physical Damages:

1. Impact (Ward);

2. Fear for self – this applies to trauma (Falzone, Battala, “Zone of Danger”) where we impose requirements of reasonability, immediacy, physical injury caused by emotional response as well as illness (Buckley) where there must be evidence that the illness has been contracted;

3. Fear for others/NIED – here we can apply  the “Zone of Danger” rule (Tobin, Bovsun), the Dillon test (Dillon, Thing), a modified Dillon test (Portee) in which the proximity requirement is relaxed, or an even looser version of the modified Dillon test (Mass., Hawaii);

4. Damage to/through another person – (Huggins, Oresky, Kalina, Johnson)

5. Loss of consortium – hinges on an injury that results in illness (and not in death for which loss of consortium claims are barred) and the relationship between the parties (spousal relationships are recognized as sufficient, but oftentimes parent/child relationships are not).
Threshold Requirements to Assess Damages Absent an Impact:

1. The injury has to have been immediate in temporal terms;

2. There must have been a fear for the victim’s own safety;

3. The fear must have been reasonable (i.e. “eggshell psyche” reasoning does not apply);

4. The fear has to have been severe, substantial, and a non-trivial injury.
The Dillon Requirements to Determine if an Emotional Injury is Foreseeable:

1. The plaintiff must have been near the scene of the accident;

2. The plaintiff must have experienced sensory and contemporaneous observance;

3. The relationship between the plaintiff and the injured party must be close.
New York’s “Zone of Danger” Rule:

1. The plaintiff’s self must have been threatened with bodily harm;

2. The defendant’s negligence must have caused this threat;

3. The plaintiff must have viewed the death of serious physical injury of a member of his or her immediate family.
Cases and Hypotheticals:

1. Falzone v. Busch (N.J., 1965)

· Quick Hit:  The plaintiff nearly caused an accident for the defendant, causing her great fear for her safety.
· Arising Issues:  

· Can a plaintiff collect damages for fright that she incurred absent any physical impact caused by the defendant?  (Yes, if certain conditions are met.)
· Can victims’ survivors collect damages in wrongful death claims for emotional distress or pain suffered by the decedent immediately prior to his doom?  (Some courts say yes.)

· What do we get out of this?  The court was willing to look past the absence of an impact in this case because the defendant’s negligence would have raised a reasonable fear of immediate personal injury that resulted in a substantial bodily injury (such as would have been regarded the proper elements of damage if they had occurred as the consequence of a direct physical injury) to the plaintiff.
2. Metro-North Commuter Railroad Company v. Buckley (U.S., 1997)

· Quick Hit:  An employee was exposed to asbestos but did not suffer an injury.  He is claiming emotional distress.
· Arising Issues:  

· Does the physical contact with insulation dust accompanied by emotional distress constitute a “physical impact”?  (The court rules no, unless manifestations of a disease occur.)
· Can a plaintiff sue over fear of getting HIV?  (Some courts have said yes, if it can be demonstrated that the fear experienced would have been experienced by a reasonable person of ordinary experience with a current level of knowledge about the disease.)

· What do we get out of this?  The “immediacy” requirement from Falzone is not met here, but the plaintiff’s counsel attempted to argue that the asbestos created an impact that led to the distress.  The court, however, draws a distinction between “physical impact” and “physical contact.”  The decision here seems largely motivated by the fear of future fraudulent claims.
3. Gammon v. Osteopathic Hospital of Maine, Inc. (Maine, 1987)

· Quick Hit:  The defendant’s behavior caused the plaintiff to think they had removed her father’s leg.
· Arising Issues:  

· When should a person be determined to have been bound to have foreseen psychic harm?  (When such harm reasonable could have been expected to have befallen an ordinarily sensitive person.)
· Must a person’s emotional harm result in physical manifestations to justify relief?  (Courts have ruled no.)

· What do we get out of this?  This case differs from Falzone because it does not involve fear to the plaintiff’s self and differs from Buckley because there is no imminent prospect of future illness.  The threshold questions in this case are the severity of the injury and the reasonableness of the plaintiff’s reaction.  This case proposes for us the general rule that if a reasonable plaintiff would have suffered a certain severe emotion distress then it merits liability, reasoning that a person’s psychic well-being is as entitled to protection as is the person’s physical well-being.  This line of thinking is a dramatic shift from previous cases.
4. Portee v. Jaffee (N.J., 1980)

· Quick Hit:  A mother’s child was trapped in an elevator shaft and died while his mother watched the failed rescue attempt.  The mother is suing for NIED.
· Arising Issues:  

· Should a negligent infliction of emotional distress claim be allowed in a case where it’s mostly likely being used as a loophole to circumvent restrictions on wrongful death claims?  (Maybe not, but that seems to be the case here.)
· What do we get out of this?  The court evaluates the reasoning of a California case known as Dillon that uses three factors to determine if an emotional injury would be foreseeable enough to merit   compensation.  Note that by this standard, it’s unlikely that Portee could have recovered because the mother was not present when the accident occurred.  The court reasons, however, that the plaintiff’s perception of the accident is as important as was her proximity to it, and so they allow recovery here with a slight modification to the first factor of the Dillon test.  It reasons that the relationship between the plaintiff and the injured party is in fact the most important element of the test, and that the relationship in the instant case was particularly close.
5. Johnson v. Jamaica Hospital (N.Y., 1984)

· Quick Hit:  A child went missing from a hospital for a couple of days.  The mother brought charges for NIED.
· Arising Issues:  

· Can an NIED charge be sustained for indirect emotional injury when no party is actually harmed?  (The court here holds no.)
· Can a plaintiff sustain a charge of indirect emotional distress due to damage incurred on its property?  (Courts have held no.)

· Can a plaintiff sustain an NIED charge for harm inflicted on its pet?  (Courts have ruled no because pets are property.)

· Can a plaintiff sustain a charge of loss of consortium for emotional injuries to its spouse?  (Some courts have ruled yes.)

· What do we get out of this?  The court rules that to extend liability here would invite boundless liability for indirect emotional injury that would be unwieldy.  It announces that even the foreseeability of such psychic injuries cannot override the fact that there was no duty from the hospital to the parents because the parents were “innocent bystanders” to whom no duty was owed.  Although a duty may have been owed to the child itself, this duty did not extend to the child’s parents.
D. Economic Harm

Themes:

· Unlike with other injuries, predictability for the defendant to plan his behavior is a critical element in deciding whether to assess emotional harm.

· Particularly with respect to economic harm, should tort law protect discrepancies between victims with regards to differences in wealth?

· The economic loss rule treads finely along the boundary between torts and contracts and was designed to prevent disproportional liability so that parties can instead allocate risk by contract.

Three Tests to Determine the Scope of an Accountant’s Liability:

1. Foreseeability test – the accountant may be held liable to any person whom he could have reasonably foreseen would rely on his opinion (this test is quite broad and uses Polemis-type reasoning);

2. Near-privity test – an accountant’s liability exposure is limited to those with whom the accountant is in privity or in a relationship “sufficiently approaching privity” (this test lacks rationale);

3. Restatement § 552 – subjects accountants to liability for justifiable reliance on the information they create if the accountant fails to exercise reasonable care or competence in disseminating this information (this test requires “foreseeability of a known party” and reliance).
Cases and Hypotheticals:

1. Nycal Corporation v. KPMG Peat Marwick LLP (Mass., 1998)

· Quick Hit:  The plaintiff is suing the defendant for a report prepared that misrepresented a company’s financial condition and caused it to make a poor investment.
· Arising Issues:  

· When is a creditor liable for publishing an erroneous report that causes economic damages?  (When a party has foreseeably relied on that report and suffers as a result.)
· Can a defendant be expected to adequately tailor its behavior if it does not know the magnitude of the transactions relying on its reports that will be conducted?

· In what cases do attorneys owe a duty of due care to its clients?  (Courts tend to be deferential to attorneys, and extend a duty in meeting filing deadlines, making strategic choices that lack plausible justification, in recommending settlements, and when an innocent client is negligently represented in a criminal case.)

· What do we get out of this?  The court lists three tests that could be used to determine the scope of an accountant’s liability and ultimately settles on that deriving from Restatement § 552 because it believes this test properly balances the “indeterminate liability of the foreseeability test and the restrictiveness of the near-privity rule.”  There should be foreseeability both in the kind of people who are going to rely on the information as well as the nature of the transactions that are likely to result from this reliance.  In the instant case, because the magnitude of the transaction could not have been foreseen, the court does not extend liability.
2. People Express Airlines, Inc. v. Consolidated Rail Corp. (N.J., 1985)

· Quick Hit:  A train yard was housing a car containing a dangerous chemical that leaked and resulted in an evacuation and ensuing economic damage.
· Arising Issues:  

· Is a defendant’s negligent conduct that results in purely economic losses (through business interference) compensable in tort?
· Should tort liability be limited in situations that may better lend themselves to contract remedies?  (Some courts have ruled yes.)

· When does the nature of a relationship warrant limiting parties in privity to their contractual remedies?

· What do we get out of this?  The court refers to a rule saying that economic damage is compensable if a defendant’s negligence has injured a plaintiff; however, this recovery is almost always barred if no physical harm occurred.  This it justifies as a bound on “otherwise boundless liability.”  Where there has been no physical harm then liability is bounded by proximate cause, hence the principles of duty and proximate liability control the limitation of liability in cases involving no physical injury.  In a case such as this, a duty of care exists to particular plaintiffs comprising an identifiable class to whom the defendant knows or has reason to know are likely to suffer damages from its conduct (i.e., foreseeable).
II. Negligence
E. The Negligence Concept

Themes:

· Tort law functions poorly in the case of an insolvent defendant (which includes children).  If we want to change a defendant’s behavior, the defendant must be capable of paying damages.  As such, in evaluating deterrence, we’re making assumptions about the defendant’s financial capacity.

· Institutions are more planful and conscious of liability than are individuals when making decisions.  In the case of institutions, however, when they are hit with damages no individual person actually suffers the infliction, making them perhaps less effective.

· In order for the Hand Formula to move the system towards the most efficient level of accidents, all accident victims should make claims (roughly 10% of all claims now result in claims).  Otherwise, defendants are insufficiently deterred and the system will not function properly.

The Hand Formula

· B < PL (where B is the burden of adequate precautions; P is the probability of an injury; L is the loss inflicted by an injury)

· This formula may serve as a logical guide in assessing when a defendant should have been more careful.

· When the magnitude of an increase of B is less than the magnitude of the corresponding increase of PL, it is desirable to attain those increased safety measures until we reach an equilibrium point.

· Note the differences in applying this formula from a legal perspective (considering only the instant case) and from an economic perspective (a prospective viewpoint that considers the entire population of events).  In particular, from a legal perspective the formula is not as precise or effective a deterrent.

· Who should make these calculations?

Cases and Hypotheticals:

3. Brown v. Kendall (Mass., 1850)

· Quick Hit:  Dog fight case.
· Arising Issues:  

· On whom should the burden of proof fall in a case of negligence?
· What is the appropriate standard to use in a finding negligent behavior?
· What do we get out of this?  Massachusetts was charting mostly new territory here.  The Supreme Court in overruling the lower court says that the plaintiff should bear the burden of proving negligence and that the standard to be used in such cases should be behavior that was not using ordinary care (as opposed to the standard adopted in the lower court of “extraordinary care”).  The tone of this decision was heavily weighted by moral concerns.
4. Adams v. Bullock (N.Y., 1919)

· Quick Hit:  Kid swinging a wire near a trolley wire gets a “surprise.”
· Arising Issues:  

· What is the appropriate standard of care a defendant’s behavior must meet to not constitute negligence?  (Here the standard is “foreseeable harm.”)
· What do we get out of this?  This case tells us how to work with a negligence rule.  In essence, Cardozo rules here that no reasonable degree of vigilance on the part of the trolley company could have prevented this accident and therefore it would be wrong to hold the company liable for negligence.  His opinion also hints towards contributory negligence, though no explicit mention of this is made.  Although he recognizes that “reasonable care in the use of destructive agency imports a high degree of vigilance” (foreshadowing strict liability, perhaps?), he reasons that the only way the company could have avoided this accident would have been to put the wires underground.  He states that doing so was beyond the trolley company’s duty.
5. U.S. v. Carroll Towing Co. (2nd Cir., 1947)
· Quick Hit:  A ship got loose in the yard as a result of Carroll’s failure to tie it correctly resulting in another ship sinking and losing its cargo.
· Arising Issues:  

· How relevant is the plaintiff’s own negligence for failing to have someone stationed on the boat in determining the negligence of the defendant?
· How much expense should a party be expected to bear in order to prevent an accident from happening?

· What do we get out of this?  This case tries to reduce a negligence rule into mathematical terms.  Damages were reduced in this case for the plaintiff’s contributory negligence.  More importantly, however, we get the Hand Formula out of this case.  This demonstrates a trend towards a more precise definition for duty of care in negligence situations.
6. Bethel v. New York City Transit Authority (N.Y., 1998)
· Quick Hit:  A wheelchair accessible seat collapsed on a bus.  The plaintiff claims the defendant should have known the seat might collapse because repairs were made 11 days prior.
· Arising Issues:  

· To what standard of care should a carrier be held in preventing injuries?  Should it be a higher standard than ordinary defendants?  (This used to be the case, but courts have moved away from it.)
· Would holding a particularly defendant to a higher standard of care result in different behavior and higher levels of safety?  (Probably not, but might result in overall higher level of safety.)
· Does the “reasonable person” standard differ based on the endowments of the person (e.g. is a person in a wheelchair held to the standard of a reasonable person or the standard of a reasonable person in a wheelchair)?  (Yes.)
· Are parents liable for the negligent acts of their children?  (Generally no, although this differs from our moral expectation.  Also note sometimes parents may be liable for negligent entrustment when they fail to exercise control.)

· What do we get out of this?  The court held that carriers should not be held to a higher standard than non-carriers for determining negligence (carriers had previously been held to a standard of “utmost care”).  Instead, they should be held to the standards of a “reasonable person” as others are, indicating a shift from the law of persons towards the modern concept of general law.  In making this decision, the court reasoned that holding a defendant to a higher standard of care than this would not be cost-effective, as any increase in safety it might entail would not outweigh the costs of greater prudence.
F. The Roles of Judge and Jury
Themes:

· Having a jury need to adjudicate the issue of negligence in every case incurs high transaction costs on the system.  We would like to identify ways that we could short-circuit this process to accelerate the resolution of some tort claims.  Out of this came three ideas: 1) allowing appellate courts that have seen a number of a kind of case advance standards to be used in resolving them (attempted in Goodman, later overruled); 2) using customs (custom is relevant but not always dispositive); 3) using statutes to determine negligence.
· The burden of production is the dividing line between judicial evaluation and jury decision making.

Cases and Hypotheticals:

1. Baltimore & Ohio Railroad Co. v. Goodman (U.S., 1927)

· Quick Hit:  Goodman was driving and killed by a train that hit him at a blind crossing in the road.
· Arising Issues:  

· When should a judge and when should a jury be used to rule on a party’s negligence?  What are the benefits of each?
· What do we get out of this?  Holmes rules that when we are dealing with a standard of conduct and that standard is clear that these questions should be answered by a judge.  He supports this by arguing that it is more efficient than for juries to repeatedly decide such cases and also that it sends a clear message what the expected conduct is because the rule can be consistently applied.
2. Pokora v. Wabash Railway Co. (U.S., 1934)

· Quick Hit:  Very similar fact pattern to Goodman.
· Arising Issues:  

· Who should determine if a plaintiff exercised reasonable caution?  (The court says a jury should.)
· What do we get out of this?  In trying not to step on his friend Holmes’ dead toes, Cardozo effectively eliminates the rule established in Goodman of having judges determine standards of conduct.  Cardozo reasons that we need to be very cautious when framing standards of behavior that amount to legal rules, and that the judgment of juries is suitable most often for determining what is customary conduct.  Juries are also useful in this regard because they naturally reflect shifts in technological change and public perception.
3. Andrews v. United Airlines, Inc. (9th Cir., 1994)

· Quick Hit:  Briefcase hits airline passenger on the head.  Should the aircraft have implemented netting or something to prevent this?
· Arising Issues:  

· What is the relevance of what other airlines were doing to prevent these sorts of injuries?
· What is the relevance of how many of these sorts of accidents were happening?  (Foreseeability.)

· Who is most equipped to decide if a defendant had a duty to take additional safety precautions?  (The court rules the jury does.)

· Should airlines be held to a higher standard of care so that they will move to the outer limits of precaution and foster safety innovations?  (Possibly, as an application of quasi-strict liability, although this has been mostly abandoned by 1998.)

· What kind of “harried traveler” carries an “occasional deceased relative” onto an airplane with them?  (Judge Kozinksi is twisted.)
· What do we get out of this?  The airline was deemed not to be “an insurer of the passenger’s safety.”  Instead, it was only reasonable for “care and diligence… as can reasonable be exercised consistent with the character and mode of conveyance adopted and the practical operation of [its] business.”  That sounds an awful lot like saying that if B > PL in the Hand Formula that the airline wasn’t negligent for accidents that result as a failure to ensure safety to the level of B.  The court believes that in making this determination, the jury is the appropriate decision maker.
4. Trimarco v. Klein (N.Y., 1982)

· Quick Hit:  Trimarco fell through the glass door on his shower.  Ouch.
· Arising Issues:  

· What information is relevant in determining the safety precautions a defendant should have taken to prevent an accident?  (Custom, cost, foreseeability.)
· How pervasive need a custom be in order to influence a jury’s decision?  (It need not be universal, only “fairly well defined and such that the actor may be charged with knowledge of it or negligent ignorance.”)

· What are the potential implications of the acceptance of a safety custom that is so costly that it might bankrupt a defendant or an entire industry?  (Policy question – might involve the use of subsidies or passing costs on to the consumer.)

· What do we get out of this?  The role of custom is central here.  A common practice or usage (aka “custom”) is not necessarily a conclusive or even a compelling test of negligence.  In order for a custom to become a test of negligence, a jury must be satisfied with its reasonableness too.  Customs are justified by three properties.  First, they serve as a guide to juries about the way things are typically done in a particular industry.  Second, they may serve to demonstrate a defendant’s awareness of the possibility of a particular kind of accident.  Third, if the custom may have a large fixed cost, it can warn of the social costs of changing it.  The role of a custom is to “guide the common sense or expert intuition of a jury… when called on to judge particular conduct in particular circumstances.”  Even if a prevailing custom doesn’t set a standard of care, it still may play a role in deciding whether an actor has behaved reasonably.
5. Martin v. Herzog (N.Y., 1920)

· Quick Hit:  Herzog turns a corner while driving a car and hits Martin who was in a horse and buggy without lights.  Neither party was really behaving reasonably.
· Arising Issues:  

· What role do statutes play in defining a negligence standard?
· Who bears the burden of proof when a statute has been violated to demonstrate causation?  (The violator of the statute does.)

· What do we get out of this?  Cardozo reasons that violation of a statute in and of itself constitutes negligence and that when an ensuing accident is the kind that a statute was designed to prevent, the burden of proof shifts to the party violating the statute to prove that there was not causation (note that even if a party is shown to behave negligently there must still also be proof of causation).  As such, violation of a statute is informative of contributory negligence but not dispositive (remember there may be comparative fault, as well as inadequate proof of causation).  This would indicate a shift towards removing decision making power from the jury, as it would have less room to interpret negligence in instances of statutory violation.
6. Tedla v. Ellman (N.Y., 1939)
· Quick Hit:  A couple of junk collectors are walking eastward along the Sunrise Highway in violation of a statute when they are hit by a car.
· Arising Issues:  

· What role does statutory violation play in determining negligence when the violation was more reasonable than adherence was under the particular circumstances?  (None.)
· What if a plaintiff is for some reason temporarily unable to comply with a statute (e.g. for technical reasons, as in the lights go out in his car)?   (Courts here have excused such violations when actors were unable to temporarily avoid statutory violation.)

· What if a statute is violated but the resulting harm is not that which the statute was intended to protect against?  For that matter, how do we discern statutory intent?  (Courts are unwilling to use statutory violations as contributory negligence in such cases.)

· How about in cases of licensing, can licensing statutes be used to set standards of care?  (Generally, no.  Even if a party was unlicensed and caused harm, there is still generally a burden to prove that it lacked the required skill to do what it was doing.)

· Does compliance with a statute necessarily insulate a party from negligence, even when non-compliance would have been more reasonable given the circumstances?  (Some courts have ruled no but this is very controversial.)

· What do we get out of this?  This case discredits the broad rule in Martin that statutory violation can necessarily be equated with negligence.  Here, adherence to the rule would likely have been worse than violation of it, and the court ruled that in such instances, they could not assume that the legislature intended for the statute to be observed.  Regardless, the actor violating the statute is still required to demonstrate that its behavior was still reasonable and that there was sufficient reason not to observe the statute.  The statute establishes the general duty, and deviation from it is a wrong unless it is with good cause.
G. Proof of Negligence

Themes:

· The burden of proof in negligence cases generally rests on the plaintiff to demonstrate that the defendant acted negligently (a notable exception being res ipsa loquitor).  Proof of contributory negligence generally rests on the defendant (a notable exception being when the plaintiff’s actions are in violation of a statute).
· Access to evidence can be critical in proving negligence, and is a fundamental premise justifying the res ipsa loquitor doctrine.

· When an accident happens in a store that injures a customer, the customer is required to prove negligence.  When the same accident is inflicted on an employee however, no demonstration of negligence is required because it is a matter of strict liability.  Why do we have this distinction?

· In the case that we can’t figure out exactly what happened, who do we want to bear the loss, the plaintiff or the defendant (i.e. do we follow normal procedure in which the plaintiff bears the burden of proof, or do we go with res ipsa)?  Note the parallels between this situation and the choice we make when deciding, in the case of multiple defendants one of whom is insolvent, whether it is the plaintiff or the solvent defendants that bear the cost of insolvency.  It’s all about choosing who to screw and where to draw the lines in making this determination.
Ways to Prove Negligence

1. Plaintiff proves that the defendant failed to exercise the care that would be expected of a “reasonable person” in that situation.
a. Prove the violation of a statute.

b. Demonstrate that an actor failed to adhere to a reasonable custom of which he should have been familiar.

c. Demonstrate via the Hand Formula that the actor should have exercised greater safety precautions.
2. Invoke res ipsa loquitor if the plaintiff lacks access to key evidence and the defendant was in exclusive control of the instrument that caused the injury.
Requisite Elements a Prima Facie Case of Negligence:

1. An act or omission of the defendant;

2. A duty owed by the defendant to exercise due care;

3. A breach of that duty by the defendant;

4. A causal relationship between the defendant’s conduct and the harm to the plaintiff (actual as well as proximate cause);
5. Proof of damages.

The Power of Res Ipsa Loquitor (3 Things It Does)

1. Satisfy the plaintiff’s burden of production, thus allowing the jury to find the defendant negligent (after a defendant’s motion for a directed verdict);
2. Place the burden on the defendant to produce evidence of non-negligence (after a plaintiff’s motion for a directed verdict);
3. Let the judge instruct the jury to shift the burden of proof from the plaintiff to the defendant in some jurisdictions, in other jurisdictions it inflicts a burden of production on the defendant or makes the plaintiff’s burden of production lowers.
Cases and Hypotheticals:

1. Negri v. Stop and Shop, Inc. (N.Y., 1985)

· Quick Hit:  Slipped and fell on some baby food in the Stop and Shop.  The floor hadn’t been cleaned for at least 50 minutes.  Baby food was “dirty and messy.”
· Arising Issues:  

· What baby food isn’t “dirty and messy”?
· How much evidence need a plaintiff present in order to prove negligence (in this case, evidence that the defendant had “constructive notice of a dangerous condition” that caused an injury)?

· What do we get out of this?  The plaintiff’s case here was very thin and based on circumstantial evidence but the court ruled that a reasonable jury still could have found in its favor.  This case also demonstrates that to disregard a jury’s finding of negligence is very difficult because it requires a finding that despite viewing the evidence in a light most favorable to the plaintiffs it cannot be said that an inference could be drawn that the defendant’s behavior was negligent.
2. Gordon v. American Museum of Natural History (N.Y., 1985)

· Quick Hit:  Plaintiff slipped on the museum stairs, “caught a glimpse” of a piece of “wax paper” on the ride down…
· Arising Issues:  

· What evidence must be presented of “constructive notice” when a defendant is to be held liable for a defect under his control to correct?
· How long must a defendant have “constructive notice” of a defect in order to correct it?  (Sufficient time to discover and remedy it; suggestive of a “reasonability” standard.)

· Is evidence of similar accidents of occurrences of negligence by the defendant permissible in establishing proof of negligence in the instance case?  (Courts have ruled no, note 5.)

· Is constructive notice required to prove negligence when “business practices” create a reasonably foreseeable risk of harm?  (Courts have ruled no, justifying this decision that there was greater foreseeability and hence better deterrence if not, note 6.)

· What do we get out of this?  The plaintiff bears the burden of providing evidence that the alleged tortfeasor had constructive notice of the defect causing the accident and failed to make efforts to remedy this defect.
3. Byrne v. Boadle (Eng., 1863)

· Quick Hit:  A flour barrel fell from a roof and struck the plaintiff.  Plaintiff inconveniently remembers nothing.
· Arising Issues:  

· How can a plaintiff be expected to prove negligence when it lacks access to necessary evidence?
· Can a defendant hotel be guilty of negligence under res ipsa loquitor if it has knowledge of certain dangers but fails to take precautions to safeguard against them?  (The court ruled yes in the case of one hotel [Connolly] but not in the case of another that had less time to take precautions [Larson], note 3.)

· What do we get out of this?  The doctrine of res ipsa loquitor is revealed in this case (though not explicitly articulated).  Under this doctrine, there can be an inference of negligence from the mere fact that something happened that leads to a presumption of negligence which means that the defendant then must prove any facts inconsistent with negligence if they exist.
4. McDougald v. Perry (Flor., 1998)

· Quick Hit:  Spare tire flies out from underneath a truck and flies through plaintiff’s windshield.
· Arising Issues:  

· How much evidence is required to invoke res ipsa loquitor?
· Is res ipsa applicable where the instrumentality producing the injury is unknown or not in the exclusive control of the defendant?  (Courts have ruled no, note 7.)

· What do we get out of this?  The plaintiff’s burden of establishing a case by res ipsa loquitor is to show “evidence from which reasonable persons can say that on the whole it is more likely that there was negligence associated with the cause of the event than that there was not.”  Here the defendant had absolute control over the tire and it was clear that this sort of accident would not happen without negligence (i.e. it would not have happened but for “failure to exercise reasonable care by the person who had control of the spare tire”).  The court ruled that this, along with a lack of contributory negligence, was sufficient to invoke res ipsa loquitor.
5. Ybarra v. Spangard (Cal., 1944)

· Quick Hit:  Plaintiff went in for an appendectomy, went under anesthesia, and left with a number of injuries.  What happened?
· Arising Issues:  

· How can we apply res ipsa when multiple defendants are in control but none of them can be proven to have had exclusive control of the instrument causing the injury?
· If we are going to allow res ipsa to be used when we aren’t sure which particular defendant had exclusive control, how do we distinguish this from the case of a flower pot falling from an apartment building and having res ipsa apply against all tenants (note 6)?

· What do we get out of this?  The court here ruled that it could still apply res ipsa loquitor here even though there was not one party with exclusive control of the instrument inflicting the injury because the plaintiff lacked access to the evidence and the defendants were better situated to prove this information.  As such, the doctrine was used here to raise the defendants’ burden of production as they were the parties in a position to demonstrate what happened (note the distinction between this approach and the joint and several liability applied in Summers v.Tice).  This is a significant extension of the law because it can place the burden onto defendants that were neither negligent nor causal.
H. Cause in Fact
Themes:

· To prove causation, the plaintiff must prove that the injury would not have happened “but for” the negligence of the defendant.  Or the defendant’s act has to have increased the probability that the injury would have occurred.
Four flexible factors under the Daubert test for determining if an expert witness’s testimony is admissible (see Zuchowicz):

· The theory must be tested according to the scientific method;

· Peer review or publication must have been performed;

· In the case of a particular scientific technique, the known or potential error;

· The theory must be generally accepted.
Cases and Hypotheticals:
1. Stubbs v. City of Rochester (N.Y., 1919)
· Quick Hit:  Sewage got in the water supply and people got typhoid.
· Arising Issues:  

· What degree of evidence is required to demonstrate the causal link between negligence and injury when but-for causation cannot be proven?  (The court rules that it must be enough to allow the jury to reasonably infer a causal link.)
· How do we determine if liability exists on the basis of a continuously varying statistic?

· What is the appropriate outcome in such a case?  (3 possible solutions are to grant no victims compensation; grant all victims compensation; or to partially compensate all victims – each of these has its own problems and is imperfect)

· What do we get out of this?  When there are multiple potential causes of a tort, it is the plaintiff’s burden to prove that none of the factors other than the one he is trying to sue on could have possibly caused the tort (these other factors don’t have to be completely eliminated, but they need to be dismissed to the point that the one he is attributing the injury to needs to have caused the injury to a reasonable certainty).  This is a very high standard.  In this case, the standard was fudged a little when the court said there need only be “reasonable certainty” that the accused party caused the tort.
2. Zuchowicz v. United States (2nd Cir., 1998)
· Quick Hit:  The defendant’s doctors told the plaintiff to take too much Danocrine, and the plaintiff later got sick.
· Arising Issues:  

· What kinds of evidence can be used to try to connect causality?
· What affect does statutory violation have on demonstrating causality in negligence claims?  (In Martin v. Herzog the court held that violation of the statute placed the burden on the violator to show that the violation was not causally related to the harm.)

· What do we get out of this?  If an expert witness’s testimony is to be credible in a malpractice case, his testimony must rise to the level of “reasonable medical certainty.”  The Daubert test (see above) also comes from this case.  All the plaintiff was required to do in this case was to demonstrate an increase in the probability that she would get the disease.  Cardozo and Traynor helped evolve the law from a strict but-for stance to one in that if a defendant does something that increases the possibility of an injury and if that very injury does in fact occur, this is enough to support a finding by the trier of fact that the negligent behavior caused the harm.  In this case, the burden of proof then shifts to the defendant to bring in particular evidence to prove that it specifically did not cause the injury.
3. Alberts v. Schultz (N.M., 1999)
· Quick Hit:  The defendant gave advice to the plaintiff, which the plaintiff followed.  The plaintiff later had to have his leg amputated.
· Arising Issues:  

· The question of statistics arises, namely how do we deal with the uncertainty of the future?
· Is there a sufficient similarity between inflicting a risk of an undesirable outcome on someone and depriving someone of the opportunity to achieve a desirable outcome that we can justify treating them the same in the tort system?

· What do we get out of this?  The lost-chance approach: negligence in decreasing the plaintiff’s likelihood not to suffer injury is sufficient to constitute a tort.  This doesn’t seem to jive with the notion that you do more harm to a person by exposing them to risk than you do by taking away a chance.  Furthermore, the court determined that any difference in the probabilities not to suffer an injury inflicted on the victim is enough to warrant damages – if there was any possibility of survival and the defendant destroyed it, it is answerable
I. Proximate Cause

Themes:

· Our tort law system ignores proportionality with regard to damages and the wrongfulness of the tortfeasor’s conduct.  It does, however, try to impart a modicum of justice to the defendant in limiting his culpability to those damages that were proximately caused by his negligence.
· Many issues arise when the tortfeasor bearing primary culpability is not sued (because of insolvency, sympathy he might evoke, etc.) and other parties are sued instead to compensate the victim.  Frequently these issues involve proximate cause.  As such, proximate cause may in many respects be an ad hoc attempt to spread costs (and it is this ad hoc-ness that is so troubling because there is little inquiry as to who is bearing costs and if it is reasonable for them to do so).
· If the principle of “foreseeability” is a function of probability and information cost, what does it add to our concept of causation?  Foreseeability is arguably a simple matter of how the story is told.  (Foreseeability also ties proximate cause to duty because it is a critical element of both.)
Categories of Proximate Cause Cases and Doctrines

1. The “eggshell plaintiff rule” – this represents a clash between our notions of proportionality and moral fault and the notion of prospective economic reasoning (note that this applies to people but not to property);

2. Defendant creates a risk to the plaintiff, and an intervening actor causes injury as a result of this risk (e.g. Mine Safety) (as a variant, P is hurt while trying to save a victim) – the law is arbitrary in this instance and motivated by our concern for spreading;

3. Tortfeasor injures the victim, and then an actor aggravates this injury (e.g. medical aggravation) – in this case, cause is viewed as an increased probability to the victim of further injury;
4. A defendant creates a foreseeable risk and inflicts another unforeseeable risk (e.g. Wagon Mound, Polemis, Palsgraf) – assessing liability in this case would be for the purpose of deterrence so as to hold the defendant liable for consequences that would affect safety (and is probably not good law).
Cases and Hypotheticals:

1. Benn v. Thomas (Iowa, 1994)

· Quick Hit:  Plaintiff suffered an accident and a subsequent heart attack; plaintiff was in a poor condition previously, but accident triggered heart attack.
· Arising Issues:  

· Is it fair that a defendant should have to pay more damages because he injured a victim in poor health?
· What would be the problems with a regime in which the defendant was only liable for damages suffered by a “reasonable, objective victim”?  (Vulnerable members of society would carry additional burdens to avoid danger; would lead to undercompensation for some victims and windfalls for others.)

· Can a jury consider evidence that an injury might have happened later were it not for the defendant’s negligence in awarding damages?  (Courts have ruled yes.)
· If a person is further injured (or killed) on the way to receiving medical care, can the original tortfeasor be held liable for these damages as well?  (Courts have ruled yes because the negligence of the original tortfeasor was a proximate cause of the subsequent injuries.)

· What do we get out of this?  The “eggshell plaintiff rule” emerges from this case.  In essence, the rule is that you must “take your victim as you find him,” and it prioritizes compensation to the victim.  Also it is important to note that if a defendant’s negligence results in even a small increase in the probability of future harm to the victim, the tortfeasor will likely be liable for this harm.  The distinction between this increased probability and the probability of inflicting harm in Stubbs is that here there is no question about cause-in-fact (i.e. no question that the harm would have ensued but for the tortfeasor’s negligence).
2. Overseas Tankship Ltd. v. The Wagon Mound (Eng., 1961)

· Quick Hit: Defendants spilled some oil into the bay which two days later led to a fire
· Arising Issues:  

· When applying the Hand Formula, what happens if under the guide of “reasonable foreseeability” you can almost never foresee a particular unique sequence of events but you can foresee a general instance category?  (Under the Restatement, you need only be able to foresee a category of event rather than the specific event itself to satisfy foreseeability.)
· Is there a distinction between damage to a person and damage to property, and if so, how should damages reflect this?  (Yes, spread property damages less broadly.)

· What do we get out of this?  The reasoning in this case is mostly directed to the conclusion that the application of “but-for” causation could effectively lead to infinite damages if taken to the extreme.  Instead the court here suggests that we draw the line for what damages a tortfeasor should be responsible for with those that could have occurred with “reasonable foreseeability” as a result of his conduct (it also suggests the notion of “natural, necessary, or probable” consequences as an alternative, which would have been a broader standard).  Here we get the idea that it’s possible that an injury could fall under cause-in-fact but not proximate cause, in which case a defendant would not be found liable for the damages associated with this injury.  The ruling in this case also suggests that damages to people are worse than damages to property, and that property damages represent more differences in wealth and therefore shouldn’t be spread as broadly.
3. McLaughlin v. Mine Safety Appliances Co. (N.Y., 1962)

· Quick Hit:  Frostbite victim; fireman activates heating blocks and watches nurse apply the blocks directly to victim, causing burns
· Arising Issues:  

· Can an intervening actor’s conduct render a potential tortfeasor free of liability for his own negligence?  (Yes, if he has a higher mens rea than the original tortfeasor and that conduct was unforeseeable.)
· Why would such a case not be one of multiple defendants involving joint and several or several liability rather than one of proximate cause in which one defendant is relieved of its negligence?

· In what instances does the manner of a harm’s occurrence justify exculpating a defendant when the harm that occurred was the sort that might have been expected?

· How does a description of the facts of a case affect whether an accident can be called foreseeable or not?  (note 8.)

· What do we get out of this?  The fireman’s higher mens rea (recklessness) was sufficient to avail the block manufacturer’s liability in this case (even though its design was likely negligent).  So we see here a rule where an intervening actor with a higher mens rea can take proximate cause away from another potential tortfeasor.  This is likely an example of moral considerations trumping social efficiency, as we are uncomfortable holding a more distant actor liable for an injury when there is a more proximate intervener.
4. Palsgraf v. Long Island Railroad Co. (N.Y., 1928)

· Quick Hit:  Railroad; employee pushes passenger holding box who is in danger; box explodes; tiles fall, plaintiff injured
· Arising Issues:  

· Should a defendant be liable to a victim if it committed a wrong with respect to another party but not with respect to that victim?  What if it committed no wrong at all?  (Cardozo says yes and no.)
· Is rescue at the peril of the rescuer, or does the person creating the danger bear some responsibility for injury inflicted in the course of a rescue?  (Courts have said the latter.)

· What do we get out of this?  Proximate cause is simply a label affixed by a judge without necessarily any explanation.  In the majority decision, Cardozo holds that in order for proximate causation to apply to the damages of a case, there must first be the commission of a tort.  With respect to safety and deterrence, he doesn’t believe that liability in this case would actually change the behavior of the railroad company at all, either.
J. Multiple Defendants

Themes:

· The tension between trying to have a system that is fair to the defendant(s) and a system that will compensate the victim is particularly relevant when speaking of several versus joint and several liability

· The tort system is very chancy (illustrated clearly in the example of two fires that start where one was started by a human and the other by an act of god).  This is the eggshell plaintiff theme.
Comparing a several regime with a joint and several regime:

· In a joint and several regime, the plaintiff can recover up to the full amount of the damages from any defendant that he chooses.  It is then up to the defendants to allocate how they bear the costs among themselves.

· In a several regime, a defendant can only be held liable for as much of the damage as his conduct caused.

· A several regime does a much better job of proportioning culpability to liability.

Cases and Hypotheticals:
1. Summers v. Tice (Cal., 1948)

· Quick Hit:  Quail hunting; shot to the eye and lip; whodunit?

· Arising Issues:  

· How do we assign liability when it isn’t sure whose negligence is responsible for an injury among multiple negligent parties?

· What do we do when one or more of the tortfeasors are absent from the tort proceeding?  (Some jurisdictions have held that no fault can be apportioned to absent parties.)

· What do we do when one or more of the tortfeasors are immune from liability for some reason?  (Some jurisdictions have held that fault can be apportioned to immune parties.)

· What do we get out of this?  Although the negligence of only one of the parties could have caused the injury, both of the hunters are liable for the injury because to hold otherwise would be to exonerate both of them from liability although each was negligent.  This puts the burden on the defendant to prove its negligence was not responsible for the injury.  If two fires were to break out and they combined to do damage, and they were both caused by humans, if they broke out simultaneously, the people responsible for setting them would be jointly and severally liable; otherwise whoever started the first party would be liable.  If one of the fires was caused by an act of god, the party that started the other fire would only be liable if its fire had broken out first, and then it would only be responsible for a percentage of the liability that its fire constituted.
2. Hymowitz v. Eli Lilly & Co. (N.Y., 1989)
· Quick Hit:  A bunch of pregnant mothers took a drug a long time ago that it turns out was bad (this discovery was made years later).
· Arising Issues:  

· Can the legislature revive civil actions that have exceeded the statute of limitations?  (Yes.)
· What do we do when we know a class of defendants is responsible for a tort but can’t identify precisely which ones are responsible for the particular injuries suffered?

· How do we choose between applying joint and several liability and applying several liability in an instance such as this one?

· In a case like this one, should a defendant be able to exculpate itself by demonstrating that it could not have caused the injury?  (The answer to this involves a choice between compensation and fairness.)

· What do we get out of this?  The court here uses some barely articulate and seemingly not fully-developed ideas to justify compromising but-for causation in this instance.  The majority opinion chose to apply several liability, to apply this across a national market, and to not permit exculpability arguments from individual defendants.
K. Medical Malpractice

Themes:

· We hold doctors to a higher standard of care than we do other defendants.  This is in part justified by the realities that there are no alternatives to medical care and as such we rely on their objective, clinical judgment.

· When speaking of standard of care in medical cases, it is distinctive that doctors define their own standard of expert care.  And in medical cases, this definition is more imperative than a consideration in defining duty, it is an actual standard to which doctors are held.  This binding standard is different than other cases in which we use custom as a standard of what level a person’s behavior should be held to.
· Deviation from a medical standard of care is not dispositive if the doctor can demonstrate that they are following a reputable minority standard.

Cases and Hypotheticals:

1. Sheeley v. Memorial Hospital (R.I., 1998)

· Quick Hit:  Plaintiff is suing for malpractice after an episiotomy; Dr. Leslie gives expert testimony saying the procedure was inappropriately performed.
· Arising Issues:  

· What are the qualifications necessary for a person to qualify as an expert witness?  Can a person be overqualified?
· Does an expert witness need to be from the same locality as the practicing doctor for his testimony to be relevant?  (Court says no.)

· Can hospitals themselves be found to be negligent for not keeping their facilities safe or failing to retain only competent physicians?  (Courts have ruled yes.)

· What do we get out of this?  The court here abandons the “similar locality” rule that had previously been followed in restricting an expert witness’s testimony if he wasn’t from the same locality as the actor about whom he was testifying.  We also glean from this case that issues of expert testimony are crucial in medical malpractice cases (in large part because the court and jury are most likely ignorant of the appropriate medical procedures).
2. Connors v. University Associates (2nd Cir., 1993)

· Quick Hit:  The plaintiff underwent a surgery to become pregnant and lost function of her leg.  Her theory is that a clamp pinched a nerve.
· Arising Issues:  

· Can res ipsa loquitor be applied along with direct expert testimony to establish a defendant’s negligence?  (Yes, it was done here.  Other states see the two as mutually exclusive.)
· What do we get out of this?  In this case, the plaintiff invoked both res ipsa as well as direct expert testimony of negligence.  These two ideas would seem to not work well with one another, but in this specialized area the court ruled that the expert testimony would be helpful to help the jury “bridge the gap” between its own common knowledge and the uncommon knowledge of experts.  In essence, this demonstrates the difficulty of applying res ipsa in cases where the defendant’s expertise could make a jury’s inferences very problematic.  The court also reasoned that to force the plaintiff to choose between direct evidence of negligence and application of res ipsa would put her in an unfair “Catch-22” situation.
3. Matthies v. Mastromonaco (N.J., 1999)

· Quick Hit:  The doctor chose to follow a non-surgical course of treatment with a patient, and the patient later suffered deterioration of the condition.
· Arising Issues:  

· Does the doctrine of informed consent require a physician to obtain the patient’s consent before following a non-invasive course of treatment?  (Court rules yes.)
· When discussing treatment with a patient and after giving recommendations, should a physician be required to discuss medically reasonable alternatives that it does not recommend?  (Court rules yes.)

· How do we accurately measure damages to compensate for the loss of an autonomous choice here?  (Look at the consequences of this loss.)

· What do we get out of this?  There is a palpable tension in this case between the deference we wish to give to medical experts and the desire for patients to retain control over their bodies.  At the end of the day, we emerge with the “reasonable patient” standard whereby if adequate disclosure could have caused a prudent person in the patient’s position to decline the treatment then causation of medical negligence is shown.
III. Duty
Themes:

· What is the role of duty in a negligence case?  Is it something that a plaintiff must establish existed in each case or is the absence of a duty rather a potential defense that the plaintiff must refute?  The absence of duty can be raised as a defense.
· Should there be a general duty of reasonable care, or does duty only exist between specific dyads of plaintiffs and defendants?  Society today is unwilling to say that there is absolutely no general duty to act in any case.  Society is also unwilling to assert that there is a duty to act when the benefits of doing so are greater than are the detriments.  We now rely on the court to tell us when duty exists and why it exists in these cases.

· As the mens rea of the defendant increases, we may start to find duty in places where we wouldn’t have for conduct that was simply negligent.

· Who determines when a duty exists?  Is this a question for the judge?  Yes, the existence of a duty is decided by a judge, and the content of a duty is a question for the jury.
· Today, every person has a duty of reasonable care to everyone with whom he comes in contact.  There is no general duty to act, however, except in special situations (discussed in the next 4 sections).

· Duty seems to be the section of the course that is most motivated by moral reasoning.

Situations That May Demand a Duty Between Parties:
· When dictated by a social norm;

· When there is a power imbalance between the parties;

· When reciprocity/camaraderie is expected;

· Where there is a dependency relationship between the parties.
L. Obligations to Others

Qualities of a Relationship that May Give Rise to a Specific Duty to Others:

· Asymmetry of knowledge (when there is an inequality of knowledge regarding the danger leading to an injury) – this is not sufficient by itself;

· Non-negligent injury/risk (when an actor has injured another person or created a risk that led to a person’s harm);

· Reliance/expectations (when a victim makes a specific request for protection or information regarding risks and the actor assents to this);
· When one has begun to act to assist a person, a duty arises to continue to treat this individual as a reasonable person;

· There is a general duty not to obstruct others who are attempting to give assistance to an individual who has been hurt;
· When there is a direct and demonstrable (not incidental or merely collateral) relationship between the defendant’s contract obligation and an injured person’s reliance and injury;

· When there is violation of a statute mandating a particular kind of behavior and that statute was intended to create a private right of action.
Situations in Which a Duty to Others Exists:

1. The defendant caused an injury to the plaintiff – whether tortiously or innocently, in this case the defendant has a duty to prevent further harm;

2. The defendant commenced helping the plaintiff – if he voluntarily started, the defendant has a duty to finish (Farwell);

3. The defendant assumed a duty – once a duty has been assumed, it must be completed (Randi W.);

4. A special relationship exists between the plaintiff and the defendant – this is said to be true if the plaintiff is particularly vulnerable and cannot protect itself (e.g. a child), or if the defendant has considerable power over the plaintiff’s welfare;

5. The plaintiff and defendant are on a social venture – there is an implicit duty to provide assistance to one another in such a case (Farwell);

6. The defendant makes a promise to the plaintiff on which the plaintiff relies (Morgan);

7. A contract exists between the plaintiff and the defendant – if the defendant receives financial gain from the plaintiff, it incurs an affirmative duty;

8. The defendant had special knowledge about an actor that may inflict an injury on the plaintiff (Tarasoff);

9. The defendant had a duty to control others – this encompasses negligent entrustment (Vince).
Factors to Consider When Evaluating Statutes (re: Duty):

1. Does the statute require a duty to the plaintiff?

2. Is there an implied right of action under the statute?  (Uhr)

3. If there was an implied right of action, was the plaintiff in the class for whom the statute was enacted?  Would the creation of this right be consistent with the legislative intent?
Cases and Hypotheticals:
1. Harper v. Herman (Minn., 1993)

· Quick Hit:  Passenger on a boat dives into shallow water and becomes a quadriplegic.
· Arising Issues:  

· Does a boat owner who is a social host owe a duty of care to warn a guest on the boat that the water is too shallow for diving?
· What is the demarcating boundary where a duty affixes and how do we draw this boundary?

· Does an actor who non-negligently injures another or non-negligently creates a risk that leads to an injury have a duty to assist the victim?  (Court says yes.)

· What do we get out of this?  The court holds that an affirmative duty to act only arises when there is a special relationship between the parties.  Because they found no evidence that the plaintiff was deprived of opportunities to protect himself or expected the defendant to provide protection, they reason that such a relationship was not present and therefore no duty can be imposed.
2. Farwell v. Keaton (Mich., 1976)
· Quick Hit:  Couple of guys; a car; drinking some beers; girls stroll by; cat-calls ensue; boyfriends show up; pounding ensues; Farwell passes out and dies while Siegrist drives him around.
· Arising Issues:  

· When it is not clear that intervention would have been efficient or effective, does an individual still have a duty to act?  (Courts have said no.)
· Does intentionally preventing a third person from giving aid to another person subject oneself to liability?  (Yes.)

· What do we get out of this?  A duty arises that requires a defendant to act as a reasonable person if he has attempted to aid someone who has been hurt.  The court also reasons that because the two boys were companions engaged in the same undertaking that there was a special relationship between the parties, and furthermore that because Siegrist knew the peril that Farwell was in and could have rendered assistance, he had an affirmative duty to do so.
3. Strauss v. Belle Realty Co. (N.Y., 1985)

· Quick Hit:  A power failure resulted in a blackout, and an individual suffered injuries in the common area of an apartment building as a result.
· Arising Issues:  

· Does a power company owe a duty of care to a tenant who suffers injuries in a common area of an apartment building when it lacks contractual privity with that tenant?  (Court here says no.)
· When can public policy concerns justify not imposing a duty in circumstances where one might ordinarily be imposed?

· What do we get out of this?  The court refuses to extend liability to a party who lacked contractual privity with the power company responsible for the blackout.  It justifies this decision by the public policy necessity to control the extension of liability in such a way that would place uncontrollable limits on liability.
4. Uhr v. Greenbush Central School District (N.Y., 1999)

· Quick Hit:  A statute required scoliosis testing in schools; a child went untested and later required surgery that could have been avoided.
· Arising Issues:  

· When does noncompliance with a statute give rise to a duty?
· What do we get out of this?  The court justifies not imposing a duty by saying that the statute in question was not intended to create a private right of action, and therefore the school district cannot be sued for failure to adhere to it (in invokes the Sheehy test in making this determination).  Here the court is building immunity for ordinary tort liability out of fear that the schools would otherwise be afraid to conduct the scoliosis test for fear of being liable for misfeasance.  This is puzzling, though, because it seems as though building in liability for nonfeasance would encourage performing these exams and not put the school at risk.
M. Obligations to Protect a Third Party

Cases and Hypotheticals:

1. Tarasoff v. Regents of the Univ. of California (Cal., 1976)

· Quick Hit:  Poddar was being treated by a counselor and indicated an intention to kill Tarasoff; later on, he actually does kill her.
· Arising Issues:  

· Does a doctor have a duty to intervene when he has reason to believe that a patient of his may hurt another person as a result of the patient’s illness?  (Yes.)
· Does this duty extend beyond the patient-physician relationship to doctors in general?  (Courts have ruled yes and no, note 3.)

· Does this duty apply in cases where the risk is self-inflicted harm or property damage?  (Courts have ruled no, note 5.)

· Does an individual have a duty to intervene when there is no special relationship with either the actor perpetrating an accident or the third party victim?  (Courts have ruled no, note 2.) 
· What is the cost of this sort of intervention, and when is this cost sufficient so as to negate a duty?

· What do we get out of this?  The relationship of a doctor to his patient is sufficient to support a duty to exercise reasonable care to protect others against damage emanating from the patient’s illness (even despite professional inaccuracy in predicting violence).  The most important consideration in establishing duty is foreseeability.  Here, as in McLaughlin, there was an intervening actor with a higher mens rea than the defendant (intentional in this case) – the court’s decision differs, however.  The court’s argument is that the injury here was foreseeable and that this outweighs the intervening actor.  Note also that the doctor in this case had no relationship at all to the victim; the court says a relationship to the party perpetrating the injury is sufficient to establish a duty nonetheless.  Out of this case we also learn that you can’t include autonomy in the Hand Formula calculus because there isn’t a good way to quantify it.
2. Randi W. v. Muroc Joint Unified School District (Cal., 1997)

· Quick Hit:  Employees of the school district put favorable references in for Gadams, despite knowing that he was a child molestor; Gadams then went on to molest the plaintiff.
· Arising Issues:  

· Under what circumstances is there a duty for employers to use reasonable care in recommending former employees without disclosing material information about their fitness for these jobs?
· What constitutes false information or a recommendation in such cases?  (The line is thin, but courts have ruled that even invitation and reassurance can be sufficient to create a special relationship, note 5.)

· What do we get out of this?  The court imposed a duty in this case saying that if a person is going to write a letter of recommendation, it cannot write such a report negligently.  Even though the school had no duty to speak at all, this does not avail it to speak falsely.  According to the Restatement Second, a person who negligently gives false information to another is subject to liability if harm results to third persons as the actor should have reasonably expected to have been put in peril by his action.  A countervailing concern here was not wanting to eliminate letters of recommendation from employers who might fear the potential liability of doing so (this interest is also hard to factor into the Hand Formula).  Again here the defendants had no special relationship at all with the injured party: the court says that in defining duty, it is not whether a specific injury was foreseeable but rather if a general class of injury was.
3. Vince v. Wilson (Vt., 1989)
· Quick Hit:  Wilson gave money for her grandnephew to buy a car knowing that he had no license and a substance abuser; grandnephew ends up hurting Wilson in an accident
· Arising Issues:  

· Is the duty to control the conduct of others limited to business and professional relationships?  (No.)
· Does negligent entrustment apply to sales of dangerous goods, such as guns?  (Courts have held yes if the supplier of chattel “knows or has reason to know that the other is likely to use it dangerously, as where the other belongs to a class which is notoriously incompetent to use the chattel safely, or lacks the training and experience necessary for such use,” note 7.)

· What do we get out of this?  Negligent entrustment arises when one party negligently entrusts another to do something that is likely to be used in a manner involving unreasonable risk of physical harm to himself and others.  The relationship between the injured party and the person who does the entrusting is only one factor to be considered here (there need not be a relationship at all, in fact).
4. Reynolds v. Hicks (Wash., 1998)
· Quick Hit:  Hicks was an underage guest at a wedding; he drank, he borrowed his sister’s car, he drove; he injured the plaintiff
· Arising Issues:  

· Do social hosts who furnish alcohol to a minor owe a duty of care to third persons injured by the intoxicated minor?  (This court rules no.)
· Do social hosts have a liability if a minor brings his own alcohol to a party, they observe him drinking, and then he hurts himself?  (Courts have ruled no.)

· Is there a liability for social hosts to protect guests from other guests who have become drunk at their party?  (Courts have ruled no, but a duty does arise after the guest is injured.)

· What do we get out of this?  Courts are generally reluctant to allow a cause of action against a social host to the same extent that they have recognized commercial vendor liability.  Furthermore, the court does not allow causes of action for third persons injured by an intoxicated adult against the social hosts that served the person (even though it does recognize such a duty against a commercial vendor in the same situation).  Because the statute against providing minors with alcohol allows parents or guardians to legally give alcohol to minors who may then injure third persons, the court refuses to extend liability in this case. 
N. Landowners and Occupiers

Factors to Consider in Defining a Landowner’s Reasonable Care:

1. The foreseeability or possibility of harm;

2. The purpose for which the entrant entered the premises;

3. The time, manner, and circumstances under which the entrant entered the premises;

4. The use to which the premises are put or are expected to be put;

5. The reasonableness of the inspection, repair, or warning;

6. The opportunity and ease of repair or correction of giving the warning;

7. The burden on the land occupier and/or community in terms of inconvenience or cost in providing adequate protection;
8. A landowner may be liable for harm inflicted by criminal activity on their premises if the criminal acts were reasonably foreseeable (Posecai).
Cases and Hypotheticals:
1. Carter v. Kinney (Mo., 1995)

· Quick Hit:  The Kinneys hosted a bible study.  While leaving the party, Carter slipped on ice at their home and broke his leg.
· Arising Issues:  

· Should a social guest be classified as a licensee or an invitee for the purposes of assessing the property owner’s duty to that person?  (As a licensee.)
· Is a duty owed to invitees when a danger is open and obvious?  (Courts are divided on this, but some say yes because they do not want to foster obvious dangers.)

· Are child trespassers owed a higher duty of care than adults?  (Yes.)

· Do the owners of land used for recreational purposes owe a duty of care to people using that land?  (Yes, but willful misconduct is generally required.)

· What do we get out of this?  This case gives us the distinction between trespassers (people on the premises without permission), licensees (people on the premises with permission), and invitees (people on the premises for the landowner’s benefit).  They hold that for trespassers there is a duty not to intentionally injure; for licensees there is a duty not to recklessly injure; and for invitees there is a duty to exercise reasonable care.  Because Carter was a licensee in this case and there was no evidence of recklessness, there was no duty in this instance.
2. Heins v. Webster County (Neb., 1996)

· Quick Hit:  Heins was visiting a hospital where his daughter worked and he played Santa Claus.  He hurt himself on some ice and tried to sue the hospital as an invitee.
· Arising Issues:  

· How do we define the “reasonable care” that a landowner owes to protect lawful visitors?
· What affirmative duty does a landlord owe to a tenant to protect it from harm?  (Landlords are liable only if the injury is due to a hidden danger, occurred on premises available for public use, occurred on premises under the landlord’s control, or if they negligently repaired the premises.)

· Does a landowner owe a duty to individuals outside of its property that suffer injuries as a result of activities taking place on the property?  (Yes, if they create artificial conditions that are an “unreasonable risk.”)
· What do we get out of this?  This case rejects the distinction between licensees and invitees, but retains the distinction regarding trespassers.  It justifies this decision by saying that the foreseeability of the injury should be the controlling factor in determining the liability of the landowner rather than the status of the victim.
3. Posecai v. Wal-Mart Stores, Inc. (La., 1999)

· Quick Hit:  A woman was robbed for $19,000 worth of jewelry while leaving a Wal-Mart store.
· Arising Issues:  

· If the mens rea of an intervening actor is higher, does it negate a property owner’s duty to protect lawful entrants?  (It did not in this case because the intervening actor’s behavior was foreseeable.)
· Is it relevant to this case that the woman was wearing a tremendous amount of expensive jewelry?  (The court ruled no, but this does have significant policy implications, particularly with regards to safety and spreading.)
· Why were judges here performing the duty analysis rather than the trier of fact?  (Unclear, but perhaps because there are costs/benefits that affect society on the whole that might otherwise not be considered.  In other cases, courts ruled that the judge should decide what constitutes reasonable care “in cases in which overriding public policy concerns arise.”)

· What do we get out of this?  The court here applies a “Balancing Test” for determining if a duty existed, and as such it makes its own Hand Formula calculations to find that Wal-Mart should not have taken additional safety precautions to prevent this type of crime (based on the incidence of crime in the area, the cost of such crimes, and the cost of extra safety).  This test tries to address the interests of business proprietors and their customers by balancing the foreseeability of harm against the burden of imposing a duty to protect against third party criminal acts.
O. Intrafamily Duties

Themes:

· While historically there was immunity between spouses for unintentional torts (so as not to disrupt “marital harmony”), this has disappeared virtually entirely for both intentional and negligent torts.

Cases and Hypotheticals:
1. Broadbent v. Broadbent (Ariz., 1995)

· Quick Hit:  A mother was watching her child swim and left him by the pool when she answered the phone.  The child fell into the pool and suffered brain damage.
· Arising Issues:  

· What duty do parents owe to their children to protect them from negligently-inflicted harms?
· How does the existence or absence of insurance affect our thinking in cases such as this?  (Some states have preserved total parental immunity when insurance exists because it would place insurers in a position where they have every incentive to lose a case, note 9.)

· What do we get out of this?   The court here was very concerned with developing a standard that did not result in second-guessing parents in how they manage their own family.  They rule that parents always owe a “parental duty” to minor children, and adopt a “reasonable parent test” where a parent’s conduct is judged by whether it was comparable to that of a reasonable and prudent parent in a similar situation.  In many other jurisdictions, parental immunity is generally maintained in cases where the child goes to a danger but not in cases where a parent introduces the child to the danger creating the injury.
P. Governmental Entities

Themes:

· We hold the government to its own standard by which we only find a duty when it violates the behavior of a “reasonable government.”

· When the government implements its own decisions, liability is very seldom extended.
Instances in Which a Governmental Agency May Have a Tort Duty:

1. An assumption through promises or action of an affirmative duty to act;

2. Knowledge on the part of its agents that inaction could lead to harm;

3. Direct contact between its agents and the injured party;

4. The party’s justifiable reliance on the municipality’s undertaking.
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Cases and Hypotheticals:

1. Riss v. City of New York (N.Y., 1968)

· Quick Hit:  A woman was threatened by her boyfriend; she sought police help and received none; he hired a thug to throw lye on her.
· Arising Issues:  

· Should there be a civil claim against the city for its failure to provide police services?  (The court says no.)
· If a city’s employees fail to adhere to city police are they subject to a duty of care?  (No, they are still held to a standard of reasonability.)

· If the police induce people to behave in a certain way (e.g. providing information about criminals) do they assume a duty?  (Courts have ruled yes, note 1.)

· What do we get out of this?  The court was unwilling here to impose a duty on governmental services to protect the public.  It argued that this determination must be made by the legislature rather than the judiciary, and that furthermore it could lead to financial disaster.  In essence, the court is perpetuating sovereign immunity in its decision even though this principle had been abolished.  There are a host of policy implications to think through when addressing a situation such as this, including not creating incentives for police not to act, not allowing the victims of all crimes to sue, not wanting police to devote more resources to protecting the wealthy, etc.  One argument that the tort system doesn’t work with regards to government agencies in effectively controlling behavior is that the tort system works with respect to economic actors operating in a market environment, and these agencies don’t operate in a market environment.
2. Lauer v. City of New York (N.Y., 2000)

· Quick Hit:  A medical examiner ruled a death a homicide incorrectly, leading a family member to sue for emotional distress.
· Arising Issues:  

· Can a member of the public recover against a municipality for its employee’s negligence?  (The court here rules no.)
· What do we get out of this?  The court rules that no matter how foreseeable harm was or careless the conduct, there can be no liability to the injured person when there is no duty.  The conduct here was ministerial.  And it says that in the case of municipalities, they must be able to point a finger of responsibility directly at the injured party to create a specific duty, because there is no general duty to society.  Because there was no such “special relationship” here, the court found no duty.
3. Friedman v. City of New York (N.Y., 1986)

· Quick Hit:  A woman was hurt in a car accident that could have been prevented by a crossover barrier.  She is accusing the city of negligence for not erecting such a barrier.
· Arising Issues:  

· What is required for a state to be charged with a failure to discharge its duty to plan for safe highways?  (Here the court rules there must be failure to study an issue or failure to implement a plan within a reasonable period of time.)
· What do we get out of this?  The court finds a duty because there was evidence that the city had planned to construct a barrier and had unreasonably delayed in implementing this plan.  Furthermore, if the city had failed to study the known condition, it would have also been negligent.
IV. Strict Liability
Q. Generally

“Abnormally Dangerous” Activity Under the Second Restatement:

1. The activity must involve a risk;

2. It must be capable of inflicting great harm;

3. There must be an inability to prevent accidents through reasonable care;

4. The activity must not be a matter of common usage (this is so as not to incur strict liability on highly valuable activities);

5. The activity must have been inappropriate to the place in which it occurred;

6. The public value of the activity must not outweigh its unavoidable risks.
Cases and Hypotheticals:

1. Fletcher v. Rylands (Eng., 1866)

· Quick Hit:  Plaintiff’s coal mine was flooded.  Defendant was not at fault, but his mill caused the flood.
· Arising Issues:  

· Under what circumstance can a plaintiff win a case without making a proof of negligence?
· What do we get out of this?  If you bring something onto your land that is mischievous and it escapes, then you must keep it at your own peril.  This is the beginning of a strict liability rule, and the court here is trying to come up with a general category for which defendants could expect to incur strict liability.
2. Rylands v. Fletcher (Eng., 1868)

· Quick Hit:  Same as above, now on appeal.
· Arising Issues:  

· Can an environment’s circumstances change what constitutes a “natural use”?  (Yes, as in the Texas water case, note 5.)
· What do we get out of this?  The rule here relates to “non-natural use” and inaction on the part of the defendant.  The court’s distinction between “non-natural use” and “not naturally there” isn’t exactly clear.  After this and emerging out of Losee, the court began to establish formal categories of activities that would fall under a strict liability regime based on the kinds of activities that society wanted to either discourage or make safer.
3. Sullivan v. Dunham (N.Y., 1900)

· Quick Hit:  A dynamite blast knocks a hunk of wood onto a highway which kills plaintiff’s decedent.
· Arising Issues:  

· Does an injury inflicted by the non-negligent use of dynamite impose liability on the person using the dynamite?  (The court here said yes.)
· What do we get out of this?  The court here places dynamite blasting in the categories of activity fall under a strict liability regime.  The decision is hard to reconcile with Rylands I because the land on which the blasting occurred was common and the defendant didn’t “bring something on to it.”  Nevertheless. The judge rules that there is a public policy principle that the safety of property in general trumps the right to a particular use of a piece of property by its owner.  The Restatements that came later came to generalize these categories of activities into what is referred to as “ultrahazardous” and then later “abnormally dangerous” activity.
4. Indiana Harbor Belt RR Co. v. American Cyanamid Co. (7th Cir., 1990)

· Quick Hit:  The defendant shipped a dangerous chemical on a train.  At a later train yard, the chemical leaked, causing damage.
· Arising Issues:  

· Should a shipper of a hazardous chemical be strictly liable for the consequences of an accident that may occur during shipping?  (The court rules no.)
· Is contributory negligence a defense to strict liability?  (Only when the plaintiff’s conduct involves “knowingly and unreasonably subjecting himself to the risk of harm from the activity,” note 8.)

· What do we get out of this?  The court refuses to extend strict liability in this case, in large part because it reasons that doing so would place an undue burden on shippers for accidents that could not have been prevented at reasonable cost or through a reasonable alternative.  Posner believes that the wrong defendant has been sued, because the manufacturer could not control how careful people down the line in shipping were with handling their product.
R. Product Liability

Themes:
· In a negligence scheme, we say that liability should lie on the party that could have most efficiently prevented harm.  If we don’t want this to be the case, perhaps we should consider using strict liability.

· A victim has no recourse against a non-negligent defendant with whom there was no privity unless we are in a strict liability situation.

· A strict liability regime may provoke a company to focus its efforts on safety rather than on limiting liability.

· Posner posits that a strict liability regime that ignored victim behavior may also produce perverse results because there would be no incentive on the plaintiff not to be injured.  Does this seem valid?  What about worker’s compensation?

· The law of product’s liability is constantly evolving, and as a result the decisions in this realm are usually highly detailed.

· Much of the motivation for the doctrine of products liability was the profound asymmetry between manufacturers and consumers.

· If part of the motivation behind strict liability is that manufacturers have superior information to consumers, then why do we use the consumer expectations test at all?
How Could Strict Liability Lead to Higher Safety?

1. Encouraging innovation by imposing strict liability could change a company’s cost/benefit analysis and increase safety by finding cheaper ways and more effective ways to do so.

2. Juries do not have the same information as manufacturers in applying the Hand Formula, and may sometimes not find negligence when it existed.  As companies may be able to manipulate these false negatives to avoid liability, abandoning a negligence scheme and moving to strict liability avoids these systematic false negatives resulting from juries.

3. The cost of litigation could decrease from a shift to strict liability, which would lower the unit transaction costs of operating.  Litigation cost also deters a number of plaintiffs from bringing claims, therefore having no deterrent effect at all, that would be less likely in a strict liability regime.

4. The price for goods and services in a strict liability regime could increase because the costs now include the costs of all accidents.  If there is elasticity of demand for those products, consumers at the margins will choose another activity.  This will lead to safety gains through the use of functional substitutes because we know that you can’t lose safety through doing so, and it allows the party in the best position to do so (the entrepreneur) to make these evaluations.
How Could Strict Liability Further the Spreading Goal?

1. Liability insurance for the manufacturer is more likely to spread the costs of accidents evenly than is loss insurance because here the defendant is more likely to possess this insurance.
2. It seems more reasonable that the costs of accidents should be spread over the users of a product rather than over the victims’ co-insured parties, making another goal for the reliance on liability insurance rather than loss insurance.
How Could Strict Liability be Consistent with Moral Judgment?

1. The defendant introduced the product onto the market…

2. Otherwise, this claim is tenuous.
Consumer Expectation Test vs. Reasonable Alternative Design (RAD):

· CE is more akin to strict liability, while RAD is based on principles of negligence;
· In a CE test, the plaintiff bears the burden of proof, while RAD places the burden of proof on the defendant to prove that the chosen design was reasonable.
Cases and Hypotheticals:

1. MacPherson v. Buick Motor Co. (N.Y., 1916)

· Quick Hit:  Plaintiff’s car collapsed; defendant was the manufacturer.
· Arising Issues:
· Does a manufacturer owe a duty of care to anyone other than those with whom he is in direct privity?  (Yes.)
· What constitutes a breach of an implied warranty of merchantability?

· What do we get out of this?  The court extends the duty owed by the manufacturer in this case beyond those with whom he has contracted and to the ultimate consumer with whom he wasn’t in direct privity.  This demonstrates that the concept of duty has moved beyond that of specific dyads of people and on to a more generalized duty.  The court extends the principle of strict liability beyond things that are “in their nature implements of destruction” to things for which “the nature of it is such that it is reasonably certain to place life and limb in peril when negligently made.”
2. Escola v. Coca Cola Bottling Co. of Fresno (Cal., 1944)
· Quick Hit:  A woman was injured when a bottle of coke exploded.
· Arising Issues:
· When should we deploy strict liability?
· Would a shift to strict liability result in increased safety?

· When may a successor corporation be held liable for injuries caused by its predecessor’s products?  (When the transaction between the two demonstrates a “basic continuity” of the predecessor’s enterprise, note 6.)

· What do we get out of this?  Traynor’s concurrence suggests that a manufacturer incurs absolute liability when an article is placed on the market knowing that it is to be used without inspection and proves to have a defect that causes injury to human beings.  This outline opens a range of questions, including why we restrict ourselves to articles, how essential there is to have been a market transaction, why the phrase “without inspection” is relevant, or what constitutes a defect.  The language in the Restatement is similarly flawed, though it changes the word manufacturer to seller and says a defective product must be “unreasonably dangerous” (suggesting a negligence scheme).  In his concurrence, Traynor also espouses strict liability because he believes it would lead to an increase in safety.
3. Soule v. General Motors Corporation (Cal., 1994)

· Quick Hit:  Plaintiff was in an automobile accident and part of the floor of the car crushed, causing her additional injuries.
· Arising Issues:

· Can a product’s design be found defective on the grounds that its performance fell below the safety expectation of the ordinary consumer?  (Yes, but only when the facts of the case permit an inference to this effect, i.e. when there are cogent consumer expectations.)
· When is it appropriate to apply the consumer expectations test even though consumers don’t have expert knowledge about a particular product (note 3)?
· Do we get a gain of safety if we impose the costs of an accident the defendant in a strict liability regime?  (Note 10.)
· Is price a factor to be considered in the reasonable alternative design test?  (Yes, note 10.)
· Is the relative need for a product considered in evaluating its design?  (Yes, note 12.)
· What do we get out of this?  The court rules that where the facts of a case don’t allow a jury to make the inference that a product’s performance failed to meet the minimum safety expectations of its ordinary users, the jury must use the reasonable alternative design test over the consumer expectation’s test.  It acknowledges that both tests are reasonable standards, and distinguishes them by when they should be applicable.
4. Camacho v. Honda Motor Co., Ltd. (Col., 1987)

· Quick Hit:  Plaintiff was injured in a motorcycle accident when his bike didn’t have leg guards (which he could have purchased if he had wanted to).
· Arising Issues:

· What test should be applied when a product with a potential design defect causes a condition that is unreasonably dangerous?
· What do we get out of this?  The “crashworthiness doctrine” requires a manufacturer only to provide some measure of reasonable, cost-effective safety in the foreseeable use of a product.  This doctrine has been applied to accidents involving motorcycles, and lowers the standard on a manufacturer to provide absolute safety.  In its decision, the court reasons that simply because the unsafety of a design may be open and obvious, it would contravene public policy objectives to say that this frees the manufacturer of liability.  The court also outlined several factors to be used in balancing the risks and benefits of a product to determine if a design was unreasonably dangerous.
5. Hood v. Ryobi America Corporation (4th Cir., 1999)

· Quick Hit:  Plaintiff thought it would be a good idea to take the guards off of his circular saw; it wasn’t.
· Arising Issues:

· Is a product warning insufficient if it warns not to do something but fails to specify what may happen if the warning is disregarded?
· What do we get out of this?  Read warnings, and do what they say.  A warning is sufficient if it will apprise the ordinary consumer that it is unsafe to engage in certain activity with the product.  The state law did not require an “encyclopedic warning” but only one that was reasonable because sometimes the price of long warnings outweighs their benefits.
6. Edwards v. Basel Pharmaceuticals (Ok., 1997)

· Quick Hit:  Plaintiff’s husband put on two nicotine patches and proceeded to chain smoke.  Surprisingly, he suffered a heart attack.
· Arising Issues:

· When can the “learned intermediary doctrine” relieve a manufacturer from the failure of its warning to indicate a danger?  (It may be used in prescription drug cases, excepting those involving vaccinations and when the FDA has mandated a warning be given directly to the consumer.)
· What do we get out of this?  The “learned intermediary doctrine” provides an exception to the manufacturer’s duty to warn the ultimate consumer.  It also shields manufacturers from liability if the manufacturer has adequately warned a learned intermediary (e.g. a physician) of the dangers of the product (e.g. drug).  Furthermore, although manufacturers are responsible for informing users of the dangers associated with a product’s use, it is not required to warn of obvious dangers.
7. Vassallo v. Baxter Healthcare Corporation (Mass., 1998)

· Quick Hit:  Breast implants hurt a woman.
· Arising Issues:
· Should a manufacturer be required to update its safety warnings to be “state of the art” when the technology advances after its product has already been marketed and released?  (The court here says no.)
· What do we get out of this?  The court announces that a defendant should not be liable for its failure to warn or provide instructions about risks that were not reasonably foreseeable at the time of sale.
V. Defenses

S. The Plaintiff’s Fault (Contributory Negligence)
Themes:

· If the purpose of the doctrine of contributory negligence is to affect the plaintiff’s behavior, which of the goals of tort law are guiding us?  We clearly do not advance the goal of spreading, and it’s debatable whether we are advancing safety because self-preservation is usually sufficient to deter plaintiff’s negligence.  This is most likely motivated by our desire to pass moral judgment at the expense of the other two goals.
Three Contributory/Comparative Fault Regimes:

1. Strict contributory negligence – the plaintiff is barred from all recovery if it is at all negligent;

2. Pure comparative fault – the plaintiff’s recovery is reduced by the percentage that his own negligence was culpable for the accident;

3. Modified comparative fault – if the plaintiff is responsible for greater than 50% of the fault, it recovers nothing; otherwise, it recovers according to the pure comparative fault regime.  This is the most common regime today.
Traditional Exceptions to Contributory Negligence in the Strict Regime:

1. Rescuers;

2. When the defendant has a mens rea of reckless or higher;

3. Last clear chance (the defendant is negligent after the plaintiff is);

4. In situations where imputation is not permitted;

5. When it goes against the goal of statutes to protect the helpless against their own negligence.
The Process of Assigning Fault:

· Carte blanche is given to the jury to use its discretion in making this determination;

· The concepts of fault (moral) and causality (physical) are combined to create these figures;

· This is done independent of the determination of the total quantum of damages.

Uniform Comparative Fault Act:

· This act generally defines the comparative fault policies of most jurisdictions in the U.S.;

· The primary goal of the act is fairness;

· Section 4a – Prioritizing fairness (rights of contribution arise after any one defendant has paid more than a proportional share of the damages);
· Section 4b – Prioritizing encouraging settlement
T. Assumption of Risk

Themes:

· Think about what factors are a court is likely to consider in evaluating an agreement not to sue.  One such factor would certainly be an imbalance of bargaining power between the parties.  A countervailing factor to this is personal autonomy.
Different Ways a Plaintiff Can Assume Risk:

· Express assumption of risk – the parties expressly agree in advance that the defendant has no duty to the plaintiff;

· Primary implied assumption of risk – the plaintiff impliedly assumes risks inherent in an activity (this goes beyond a determination of a defendant’s legal duty);

· Secondary implied assumption of risk – a plaintiff knowingly encounters a risk created by the defendant’s negligence (this factors into a determination of comparative negligence).
Four Requirements to Establish an Assumption of Risk Defense:

1. The plaintiff must have knowledge of the facts constituting a dangerous situation;

2. The plaintiff must know the condition is dangerous;

3. The plaintiff must appreciate the nature and extent of the danger;

4. The plaintiff must voluntarily expose himself to the danger.
Cases and Hypotheticals

1. Dalury v. S-K-I, Ltd.  (Vt., 1995)

· Quick Hit:  A skier, after signing a release from liability, ran into a partially submerged pole by a ski lift.
· Arising Issues:  

· What is required for an exculpatory agreement to be said to violate public policy?  (No perfect answer, but one instance is when it puts one party at the mercy of another’s negligence.)
· Can a plaintiff be said to have submitted to assumption of risk to risks that are not “known” or could not have been foreseen?  (Courts have ruled no.)

· Can adults sign releases that bind members of their own family?  (This issue is in doubt.)

· Does a posted sign constitute an assumption of risk?  (No, unless the sign’s presence is explicitly brought to the plaintiff’s attention.)

· What do we get out of this?  The exculpatory agreement in question only relieved the sky company from liability for dangers that were obvious and necessary for skiing.  The court found that the pole in question, however, was not a necessary danger, and therefore did not fall under the agreement.  The court explicitly considered the lack of a deterrent effect that a finding for the defendant would find and this was a primary objective of its decision (i.e. safety).  Because the only person in a position to alleviate this danger was the ski lodge, it would not be prudent to allow them to be free of liability for this negligence.
2. Murphy v. Steeplechase Amusement Co. (N.Y., 1929)

· Quick Hit:  Everyone loves the Flopper!
· Arising Issues:  

· If a plaintiff is hurt by a defendant while playing a sport, when can the defendant be liable?  (Only when the defendant’s conduct is intentional or so reckless as to be totally out of the ordinary range of activity in the sport, note 6.)
· What do we get out of this?  This case revolves around the idea of implied assumption of risk, and introduces the notion of volenti non fit injuria.  This means a voluntary action that doesn’t create an injury, and it suggests that when a party engages in certain activities, it accepts that dangers that are obvious and necessary in performing that activity.  Cardozo refuses to find a duty here because the sport the plaintiff was participating in was inherently dangerous (in fact “there would have been no point to the whole thing, no adventure about it, if the risk had not been there”).  If the game had been inherently extremely dangerous, there might have been a motivation to force it to change, but that was not the case here where accidents were rare.
3. Davenport v. Cotton Hope Plantation Property (S.C., 1998)

· Quick Hit:  Plaintiff was injured while going down the stairs at the defendant’s condominium because the floodlights were out.
· Arising Issues:  

· Does an assumption of risk survive as a complete bar to recovery under a comparative negligence system?  (The court here rules no.)
· Can the obviousness of a risk assumed by a plaintiff absolve a defendant of potential liability?  (Some courts have ruled yes, as in the case of swimming pools, note 7.)

· What do we get out of this?  The court does not bar recovery here because it reasons that the South Carolina comparative fault regime would not be consistent with requiring a plaintiff who is less than 50% at fault to bear the full costs of an injury.  The court reasons that this will still not encourage plaintiffs to take unnecessary risks, but it will help to continue deterring defendants.
4. Roberts v. Vaughn (Mich., 1998)

· Quick Hit:  A volunteer fireman was injured in the course of his duty.
· Arising Issues:  

· Does the “firefighter’s rule” barring recovery for injuries suffered on the job apply to volunteer firefighters as well?  (The court here rules no.)
· What do we get out of this?  The “firefighter’s rule” generally bars firefighters or police officers recovery for injuries sustained as a result of the negligence that gave rise to their emergency duties, but the court here refuses to extend this to volunteer firefighters.  The rule exists because the relationship between the safety officer, the public, and the third parties that require the services of the officer is unique, and the third party’s contribution to the tax-supported compensation for those officers replaces the duty of care to the safety officer who is liberally compensated for his injuries.  This does not apply to volunteers, however, and therefore the rule should not be extended to them because the court did not want to resurrect the assumption of risk doctrine that has been rejected for rescue situations.






























