ARS- Rascoff, Spring 2009

I. INTRODUCTION

A. Historical Overview of the Regulatory State

1. AUMF Case Study (Microcosm of ARS)

a. Passed by congress after 9/11, authorizing exec. branch to use “necessary and appropriate” force to fight terrorism

b. Who gets to decide scope of AUMF?

i. Agency action- baseline rules, procedures

ii. Congress- but no legislative history

c. Agency accountability

i. Internal review- but probably not too stringent

ii. Judicial review to ensure Agency does not overstep constitutional bounds- but needs to come through a case

iii. Legislative oversight

· Amend or eliminate the statute

· Purse: Cut off funding 

· Hearings: Oversight committee (closed or open) 

· Have a frank conversation trying to understand what the agency took the statute to mean 

iv. Executive Oversight (President)

· Fire agency heads: In some agencies where head serves at the pleasure of the president (some independent agencies are insulated)

d. Role of time/changes in the world in interpretation

i. Would the statute be interpreted the same now as in 2001?

2. ARS: 5 principles

a. Different Institutions

i. Congress: focus is on statutes as opposed to the common law

· Art I § 7- congress has exclusive power to legislate

· Fundamentally different than judge-made common law- Laws made by folks with a political agenda who are elected 

ii. Administrative Agencies- have power delegated by congress and can make regulation over certain areas

· When the agency makes law, whose power is the agency exercising?  

· Congress’ power, because agency remains under Congress’ control or does Congress’ bidding

b. Different Processes

i. Passing a statute

· Proposed, committees, deals, etc.

· Political process- very different from common law, where judges contemplate arguments and build off precedent

ii. Agencies- 4 main processes for rulemaking and adjudication

· (1) Formal rulemaking

· (2) Informal rulemaking: Major focus (also called notice-and-comment rulemaking) 

· Process of notice in federal register, comment, etc. 

· Point of notice-and-comment (N&C) process: participation 

(I) Industry groups/ Lawyers / Public Citizen / Consumer Groups  

· (3) Formal adjudication: 

· (4) Informal adjudication

c. Concepts

i. Policy- statutes are passed to achieve policy objectives

· Effect changes in policy and how the gov’t  interacts with citizens

· In ARS, statute is a product of the policy; policy is the driver of the law 

· We’re not searching for the policy in the language of the law

· Changes of law reflect an intent to change the policy
ii. Regulation

· Tools agencies use to effect changes in policy

d. Different Modes of Analysis

i. Tools that scholars, courts, and others use to understand policymaking, statutes, and regulatory rules

ii. Two theories of analysis: descriptive and normative

iii. Descriptive theories: what the law is; what is actually happening.

· Public choice: economic analysis description of how laws are made.  Legislators are rational actors trying to maximize benefits to themselves (namely reelection).  Considers role of powerful lobbies, big business, campaign contributions, etc.

· Distinct interest groups can affect policy – small and well-organized groups are more effective, while large groups lacking organization are less effective. 
· Assumes most narrow, self-interested groups will be the most influential
· Cohesive groups will have more success in the legislative process than dispersed group (i.e. realize their policy preferences more often) 

· Organization is key 

(I) Ability to lobby; ability to mobilize

(II)  Willingness to devote resources 

· Size has a two-fold role: 

(I) Good in the majoritarian perspective

(II)  Bad if size eliminates your flexibility and strategy

· Optimistic Pluralism: (corollary of civic republicanism): We have engaged debate, express views, and the right result

· Involvement of interest groups might be exactly what we want- can lead to addressing of all issues
· Descriptive account: Argues that public choice doesn’t correctly capture what happens because it’s assumption about the worst of the system
iv. Normative Theories: How system should be

· Interventionist: The free market system fails, government should intervene 

· Liberal: Market can take care of itself 
· Legal process theory
e. Role of the lawyer in the system 

i. How does the lawyer act in this area of law

· The set of professional roles in this case are of a particular large scope

· Legislator

· Lobbyist

· Bureaucrat

· Adjudicating Body (judge)

3. Development of the Regulatory State

a. Historically, common law lawyers respected statutes less than the common law

i. Common law seen as a thoughtful evolution of legal principles- stare decisis, careful deliberation

ii. Statutes seen as ad-hoc and politically motivated

iii. Tradition of reading statutes as narrowly as possible when conflicted with common law
b. ARS got its legs in late 19th c. as the country was industrializing and the concerns were tension between rural, agrarian and industrialized areas

i. RRs v. farmers » ICC

ii. Food manufacturing processes » FDA 

c. Big moment is the (First) New Deal 

i. Growing out of Great Depression

· Having to do with market failure- new agencies to regulate markets and administer social programs.

ii. Examples of Solutions 

· SEC: oversight of financial deals 

iii. Contested as a matter of law 

· Court-packing scheme helped move along 

d. Great Society (1960s and 1970s)

i. Inspiration to fix deep-seeded inequalities and social problems 

· Rise of enviromental movements » EPA

· Workplace safety » OSHA

e. Deregulation: Cost-Benefit (CBA) State- in 1980’s, mood swings back toward de-regulation

i. CBA: tool of deregulation 

· Requirement that agencies demonstrate that the benefits of proposed regulations outweigh costs.

· Under EO promulgated by Reagan, renewed by Clinton 

B. Statutory Interpretation and the Implementation of Public Policy in the Regulatory State

1. Warshow, (VT, 1979) p. 595

a. Protesters arrested for trespassing on a nuclear power plant; they argued that they were there out of necessity, because plant was threat to public safety

i. Majority (Barney): Classic formalism

· The necessity defense can only be used to excuse criminal behavior in the face imminent danger- case here was not imminent

ii. Hill concurrence: Statutory decision is conclusive on the issue and should be followed
· Clear legislative policy in Vermont that has weighed the potential dangers and benefits of nuclear power, and has decided that nuclear power is permissible.
iii. Billings dissent: State action doesn’t dispose of the issue; jury should still have consideration 
· D’s should have opportunity to give evidence of whether harm is imminent

· Statutes contrary to the common law should be narrowly construed. So, here, legislation endorsing nuclear power should not be read to indicate a broad legislative intent to undermine the common law necessity defense.

2. Speluncean Explorers (Lon Fuller, 1949) p. 712

a. Hypo: group of explorers trapped in a cave.  Decide as a group, to cast lots to kill and eat one member.  Whetmore backs out at last minute, but is one chosen; killed and eaten.  The statute says that anyone who willfully takes the life of another shall be put to death.

b. Trial court: judge ruled guilty based on law; asked for executive clemency

c. Opinions:

i. Truepenny: Reads statute literally (plain meaning)

· No exception to language

· But mitigating sentence through clemency would not impair the spirit of the law

ii. Foster: violated letter, not purpose of the law (purposivist)

· Purpose of the statute is deterrence, so punishment in this case makes no sense

iii. Tatting: but the law can have many purposes

· In this case, did not act out of self defense, even if out of necessity- where does it end- e.g. Valjean case

iv. Keen: Supremacy of the legislature

· The legislature should amend the law if they want it to change- not the place of judges to override law

· (similar to Warshow concurrence)

v. Handy: Pragmatic/legal realist

· If most people favor acquitting, should; letting them off does not stretch the statute any more than for self defense- favors common sense approach

II. LEGISLATION AND STATUTORY INTERPRETATION

A. Basic Legislative Process

1. Art 1 § 7- bicameralism and presentment

2. Article I § 5: Rules of Congress and the “Veto-Gates”

a. (1) House/Senate Passage

i. Congress Member proposes a bill. (We’ll start with the House, though it can start in either)

· One exception to the rule that a bill can start in either chamber: A bill that pertains to revenue must start in the House.

· Who writes it? A staff person. An interest group. The Attorney General/President. 
ii. It goes to Committee, where the vast majority goes to die.  (Approximately 95% perish here.)

· Civil Rights Act of 1964: Judiciary Committee, where it gets sent to the Antitrust Subcommittee.  Why? Because Antitrust has no Southerners who might kill the bill.

iii. Then it goes to Rules, which decides what rules will govern the bill during the floor debate. 

· CRA: Judge Smith, who hates Civil Rights Acts.

iv. Floor Debate.

· Propose amendments (e.g., Adding gender to the CRA.) 

· Judicial detour: Should judges consider gender discrimination differently? 

v. Then goes to the Senate.

vi. Then Senate Committee.

vii. Unanimous consent.

viii. The Filibuster.  Cannot end the floor debate except by 60 votes (called cloture).

b. (2) Reconciliation between the houses

c. (3) President

3. United Steel Workers v. Weber (US, 1979) p.88

a. Case about Title VII of civil rights act- Kaiser Steel voluntarily est. affirmative action program to train more blacks, which were under-represented (correct racial imbalance).  Weber, a white employee, denied admission to a training program despite being more senior than admitted black employee

b. Brennan majority: narrows inquiry: Did Title VII forbid private employers from instituting affirmative action plans that accord racial preferences?

i. Purposivist- “Spirit of the Law”: to break down patterns of segregation- looks to purpose and goals of congress in enacting

ii. Textualism: 703(j) – “Nothing in this Act shall require” does not mean that something isn’t permitted (or not forbidden).  “Discriminate” should be defined according to statute’s purpose 
iii. Additional Reasoning: When you’re dealing with common law or a statutory intervention into a workplace, you should read it narrowly in order to allow the individuals flexibility to negotiate. 

· Would stretch Title VII impermissibly to allow it to interfere with voluntary agreements between business and labor

c. Blackmun concurrence: Pragmatic approach
i. Voluntary quota programs permissible to remedy arguable violations of Title VII

ii. Congress did not consider this sort of situation when it passed the CRA.  

· If Kaiser takes no action, it faces possible future liability for discrimination under the CRA.  But by taking voluntary action to remedy racial imbalance in the workforce, it risks a lawsuit from white employees like Weber. 

· Blackmun takes a pragmatic approach to solve a practical problem that has arisen in the years since the passage of the CRA.

d. Rehnquist dissent: Textualism/Intentionalism
i. Looks at text- bars any and all discrimination

ii. Intent of Congress was to establish policy of colorblindness

· Legislative history- bill was a compromise- everyone drew line at quota programs that would discriminate against whites
e. Who has the best interpretation?

i. Casebook authors like the Blackmun approach, which seeks to fit the statute with the current facts at issue and changes in circumstances in the years since passage of the Act

ii. Apply the Golden Rule: apply the plain meaning of the statutory text, unless it leads to an absurd result

f. Question: why are the stakes high here?  If Congress doesn’t like the Court’s result, can’t it just change the law?  This is a statutory, not a constitutional decision.  

i. As a formal matter, Congress can amend the statute to correct the Court’s decision

ii. But as a practical matter, it is very hard to get legislation passed (remember the vetogates!)  Usually, once a decision like this comes down, Congress will not effectively revisit the issue.  The Court’s decisions will usually remain the law of the land.

iii. Here, business and labor both supported the Court’s ruling, so there wasn’t big pressure on Congress to revisit the issue.

B. Bicameralism and Presentment

1. Constitutional requirement for a law (Art. I §7) 

a. Bicameralism: Passage by both Houses 

b. Presentment: Signature by President 

2. Chadha v. INS (US, 1983) p.1150
a. D was going to be deported because overstayed student visa; INS allowed him to stay; this decision overruled but House- empowered by statute to revisit decisions of INS; Question: is legislative veto constitutional
b. Burger opinion: strikes down legislative veto; violates Art. 1 § 7
i. Violates bicameralism and presentment
· Separation of powers issue
· Formalist- must follow process as set out in constitution
ii. Following that process, cong. Cannot reinsert itself and get 2nd bite at the apple; Congress cannot review/override an executive decision
c. Powell concurrence
i. Does not violate presentment, but cong is acting in a quasi-judicial function- not unconstitutional, but incorrect
ii. Congress should have no say in application of law to an individual person
d. White dissent
i. Functionalist- since congress can delegate power to agencies, it should have a veto as a way to keep a check
ii. Majority ignoring realities of modern Reg. state 
iii. Congress can oversee by holding hearings, controlling funding, passing new laws
e. Public choice argument: having leg. Veto gives interest groups a second bite at the apple- can lobby agency and hen can also lobby congress to veto
3. Clinton v. City of New York (US, 1998) p.373
a. Line Item Veto Act- gave president power to cancel provisions in spending bills

i. Pres would approve bill; could then veto certain provisions if he could show that they would reduce the deficit and not impair any essential gov’t functions

b. Stevens majority: LIV Act unconstitutional (violates Art 1 § 7)

i. Constitution does not allow president to enact, amend or repeal laws- can only vote yes or no (Formalist view)

c. Scalia dissent: Functionalist view
i. This is the equivalent of congress allowing the president to decline to spend money on certain programs

· Stevens responds: When the President does this, it actually changes the words on the page (removing words from the U.S. Code). This is a formal change to the document, unlike an appropriation measure where the statute stays the same but the President has options on how to spend.

d. Breyer dissent: Functionalist
i. Circumstances have changed since the Constitution was enacted- back then, congress could have divided appropriations into separate bills

ii. Now have omnibus legislation- where many provisions passed at once (and have lots of logrolling); harder for president to veto, especially if only certain provisions he is unhappy with

e. Sunset provision of the Line Item Veto: Congress added an expiration date on delegating this power to the President.  This is important because if Congress tries to pass a bill repealing the Line Item Veto, the President could veto that bill, keeping the power to herself.
f. Public Choice Argument: Congress understands it is beholden to special interests but wants to not be, so it can appear to cater to those special interests while blaming the president for excising those parts of the bill.
C. Main Schools of Statutory Interpretation

1. Purposivism

a. PURPOSIVISM

i. Ask: what was the evil or “mischief” that congress sought to remedy (Heydon’s Case)

ii. The judge under purposivism is a social historian, to the extent that he/she is trying to get at the particular problem Congress was trying to address.  The judge is also a deal-adaptor.  Adapts the original congressional bargain to the current form of the problem.  Judge asks what makes sense in light of the law’s purpose.  The judge is most faithful to the purpose.

iii. Strengths: pragmatic.  Solves the problem on the ground.  More concerned than some other methods with getting to a just result

iv. Weaknesses:  Little bit unsettling in terms of uprooting some settled conceptions of what the law means.  Depends in some ways on what any given judge takes the law to be or to mean.  Can be highly subjective and dependent on the circumstances of the case

v. Proponents: Profs Dworkin, Eskridge

vi. Examples: Brennan in Weber, Blackmun in Bock Laundry
vii. Debate

· Some would say that, regardless of the text, purpose should be in the foreground

· Others take the more restrained position that purpose only comes in where the language is ambiguous or opaque 

b. Holy Trinity (1892) p. 695

i. NY church brought in priest from England; prosecuted under a statute that forbids importation of laborers from outside the U.S.

ii. Brewer opinion: Barring the action may be within the letter of the statute, but outside the spirit

· “A thing may be within the letter of the statute and yet not within the statute, because not within its spirit, nor within the intention of its makers”

· Looking at the text, rector seems to be covered

· But looks to “evil” congress sought to remedy

· problem addressed by Congress was the importation of cheap manual labor that affected the job market for US citizens.  

· Because the rector isn’t a manual laborer, but a “brain toiler,” so isn’t within the purpose of the act.
iii. The main takeaway point from this case: there is a main purpose behind a statute, which should be used to interpret the meaning of the statute in any given case.  

2. Intentionalism

a. INTENTIONALISM: 
i. Asks what legislators meant when they wrote and passed the words of a statute –subjective motivation of legislators

· Golden Rule: Words should be given their ordinary signification, except where would produce an absurd result- should respect intention of legislature

ii. To Intentionalists, statutes are products of legislative deals or bargains.

iii. The intentionalist judge is a kind of detective – his/her function is to return to evidence like legislative history where the judge can make logical inferences about congressional intent.  Judge’s task is to be faithful to the historical intent of Congress.

iv. Roscoe Pound (pp 704): genuine form and a spurious form of interpretation

v. Genuine interpretation:  sincere attempt to figure out what the rule was that the legislator was trying to make at the time the bill was passed.

· Two categories of genuine interpretation: 

· Actual/specific: judge asks what really motivated the Congress/legislature to pass this law?  Puts self in shoes of legislative body to ask what they meant when they wrote the law.

· Imaginative reconstruction: Asks what the reasonable legislator would have done.  Softer-edged version of genuine interpretation.

vi. Spurious interpretation: when judge has an outcome in mind, and then works backward to interpret the statute to achieve that outcome.  

vii. Examples: Rehnquist in Weber, Stevens in Bock Laundry

b. Criticisms of Intentionalism

i. Scalia’s new textualism is sustained criticism

ii. Intent is undiscoverable/unknowable (Radin): Epistemological observation 

· Fool’s errand to try to get to the heart of the intent 

iii.  There’s no such thing as intent: Metaphysical point

· Congress is a plurality, not a single person 

iv. Should not bind us: Even if intent existed and were knowable, nevertheless it should not bind us 

· Function of legislature is to pass laws; intent should end after passed 

· We are a nation of laws and not men: Impersonality of the law is by design

· We are bound by words of statute, not legislator’s intent
c. Fishgold (2d Cir. 1946) p. 707 
i. P went to war and upon return, was laid off despite a statute that prohibited

ii. Hand engages in imaginative reconstruction
· When congress passed statute, pre-WWII, did not anticipate severity of war- so we should read the statute narrowly

· Cong. would not have intended that priority be given to unmarried men in their thirties, despite being veterans

3. Plain Meaning and Textualism

a. Textualist sources:

i. Language in statute

ii. Dictionary- to see plain meaning of words

iii. NO Legislative history- intent does not matter, only finished product

b. Normative justification of textualism

i. Theory of Rule of Law: Everyone should be able to read the law and have an equal understanding

c. Strengths/weaknesses

i. Strength: objective and transparent; it is democratic in that it allows the people to understand the laws.  

ii. Weakness: language is ambiguous.  Textualism can be blind to its own subjectivity.  Textualism can also seem cruelly detached from the consequences of its opinions (see, e.g., Easterbrook in the LSD case)

iii. Proponents: Scalia, Easterbrook

iv. Examples: Brogan (false statements act); Marshall (LSD opinion)
CASES
d. U.S. v. Locke (US, 1985) p.728

i. Statute said that claims for mining land had to be submitted “prior to Dec. 31st”; Locke family turned in claim on the 31st and were denied

ii. Marshall majority- looks to plain text and follows the statute- literal reading is only proper reading

· Deadlines are inherently arbitrary, but essential to achieve results

iii. Stevens dissent: Look at intention; language isn’t plain at all

· Cong. clearly intended for claims to be filed by end of the year and made a mistake with the language

e. U.S. v. Marshall (7th Cir. 1990), p.801

i. Whether carrier medium should count in weight of LSD for mandatory minimum sentencing

· Statute §841: Discusses all drugs 

· Talks about “mixtures” of LSD

· PCP, distinguishes between pure weight of drug v. drug as mixture; only drug where it distinguishes between the two 

ii. Easterbrook majority: Statute talks about mixtures, so if you choose to mix LSD w/ light paper v. OJ, the gravity of crime will vary 

· Delivery system needs to be calculated in weight, or else the penalties don’t make sense (drug is weightless otherwise) 

· Since PCP statute differentiates btwn. Pure and mixed- cong did not intend for LSD to be decided same way (expresio unio)

iii. Cummings dissent: textualist reading defies intent of congress- mixture or substance does not mean carrier medium

iv. Posner dissent:  (purposivist)

· Leads to absurd outcome- carrier medium irrelevant to potency- dealer who sells in pure form would sell more but get les sentence

· Violates purpose of statute, which is drug control

· 8th amendment concern- arbitrary punishment

· Textualists misinterpreted statute- paper or gel are containers, not part of mixture

f. Green v. Bock Laundry (US 1989) p. 766

i. Civil suit.  Plaintiff is ex-felon.  Defendant wants to bring this up in trial. Fed. R. Evid. 609(a) says that to admit this, the court must “determine that the probative value of admitting this evidence outweighs its prejudicial effect to the defendant. . . .”  But since Green is the plaintiff, the trial court finds this rule doesn’t apply and admit the evidence.

ii. Stevens majority: statute only applies to criminal cases

· Cannot apply text as written- If applied to civil D, would give unfair advantage and be unconstitutional

· Legislative history unclear, but focuses on D in the criminal context

· In criminal case, protection against prejudice most important

iii. Scalia concurrence: notes absurd results (Golden rule)

· But finds that only reading D as criminal D does “least violence” to the text; to choose any other option, would have to re-write the statute
· Looks at legislative history in this case to justify departure from ordinary meaning of “defendant”
iv. Blackmun dissent:  PRAGMATIC/PURPOSIVIST

· Thinks about the policy implications, and says the right thing to do is to prevent everyone from prejudice.

g. U.S. v. Brogan (US, 1998) CP

i. Does exculpatory no qualify as lying to a federal officer?

ii. Scalia majority: TEXT

· Plain meaning => Making a false statement to a federal officer, no matter how many words = false statement.

iii. Ginsburg concurrence: 

· Respects language of the statute, but concerned with abuses

· If prosecutors can catch someone in a lie, can use 1001 as leverage

· Would like cong. to change/modify the law

iv. Stevens dissent

· Cong. did not intend this reading of the law; not the mischief they sought to remedy

h. Zuni Public School Dist. No. 89 v. DOE (2007) p 795

i. Breyer opinion: 

· Department’s reading permissible b/c consistent with evolution of the statute, purpose, and statutory language

ii. Stevens concurrence: 

· There is no reason to start with TEXT if other tools provide better understanding of Congressional INTENT.

· (Ginsburg in Brogan takes different view)

· So there are Intentionalists and INTENTIONALISTS.  Ginsberg, the former, thinks it’s important to point out to Congress the incongruence of the statute.  Stevens, the latter, thinks intention can be used to overcome text

iii. Scalia dissent:

· Criticizes majority for starting interpretation with history/purpose rather than text- statute was not ambiguous and should read plain text

4. Dynamic Interpretation and Changed Circumstances

a. Laws should not be static to conditions that are no longer relevant- need to interpret statute in light of current conditions

b. Judge Calabresi: A Common Law for the Age of Statutes—pg 618
i. It is difficult for legislatures to revisit statutes, just as it is difficult to repeal.  
ii. Statutes become dated very quickly.
iii. Judges should refresh the laws and keep the up to date with the times, like common law.
· Has the common law surrounding the statute changed? (Think Li.)  
· Have circumstances changed?  Think about the PATRIOT ACT, which would never have been passed today without the heat of the moment.
· What do the law review articles say?
iv. But drawbacks:
· Is the proper role for un-elected judges
· Democratic accountability problem

· How do we know when to refresh the law?  And under whose view?
c. Li v. Yellow Cab (CA, 1975)

i. Although contributory negligence was written into CA code, court allowed comparative negligence

ii. Dynamic interpretation- PURPOSE: Legislature wanted to codify the best common law.  At the time, it was the contributory negligence rule.  But now there is a better common law rule.  To fulfill their purpose, we should update the rule.
· Even the TEXT itself can be read in a loose way that allows for a comparative negligence interpretation.
iii. Clark dissent: this is overstepping the bounds of traditional judicial action; should go to legislature

d. Case study: NSA domestic wiretapping

D. Statutory Interpretation Doctrine

1. What are Canons

a. Interpretive guides/tools judges use to determine hard cases; help in interpreting meaning of an ambiguous statute

i. Textual: grammatical, structural technical rules

ii. Substantive: policy rules/considerations

2. Textual Canons

a. 1) Interpret statutes according the ordinary meaning of words, unless the statute is dealing with specialized/technical subjects and there is reason to believe that a technical meaning of words is more appropriate

i. Nix (tomato case)- tomatoes subject to vegetable tariff because of the common understanding of them as vegetables- technical meaning not appropriate here

b. 2) Noscitur a sociis

i. A word is known by the company it keeps

ii. Must interpret a word according to the words surrounding it.  E.g. “exploration, discovery, and prospecting”- discovery interpreted in context 
iii. E.g. Gustafson

· “Any prospectus, notice, circular, advertisement, letter, or communication”

c. 3) Ejusdem generis
i. Where a general term follows specific terms, it is construed to embrace only things similar in nature to the specific terms

ii. E.g. McBoyle (Holmes, 1931)

· The term “vehicle” appears at the end of a list of more specific terms (automobile, truck, motorcycle) that provide guidance for the construction of the more general word vehicle

· Statute refers to land based vehicles, so plane is not included

iii. E.g. People v. Smith

· Statute refers to “dagger, dirk, stiletto, or other dangerous weapon”- this des not include an M1 Rifle- list refers only to stabbing weapons

iv. E.g.: Circuit City (Supreme Court): whether a statute that covers “seamen, railroad employees, or any other class of workers engaged in interstate or foreign commerce” covers only transportation workers or all employment contracts
· How interpret “any other class of workers” – must be of the same general kind as the enumerated examples – here, transportation workers.

d. 4) Expresio unio est exclusio alterius
i. Negative implication rule- the expression of one thing indicates exclusion of others

ii. If statute lists specific exemptions, intent is only to include those exceptions
iii. E.g. Silvers

· Congress’ explicit listing of who may sue for copyright infringement should be understood as an exclusion of others from suing for infringement

iv. E.g. Eastebrook in Marshall
e. 5) Punctuation rules
i. Can be helpful, but not dispositive

f. 6) Referential and qualifying words, and the last antecedent rule
i. Modifying language is interpreted to apply to the words that immediately precede it.

g. 7) And/Or rule (conjunctive vs. disjunctive connectors)

i. And is conjunctive; or is disjunctive.  But not always.

h. 8) Singular and plural are interchangeable.  Male and female pronouns are interchangeable

i. 9) The Golden Rule.  

i. Adhere to the ordinary meaning of words unless it leads to an absurd result.

j. 10) Whole Act Rule
i. Look at the whole statute to interpret a provision. Look to preambles and purpose clauses for some influence (but not dispositive), possibly to titles.

ii. Rule against surplusage.  
· Assumption that each word or clause should have independent effect – read overlapping words to have distinct meanings – don’t render any words meaningless

iii. Presumption of consistent usage of words across the Act.  
· Cline dissent

· Gustafson- identical words used in different parts of the same act are intended to have the same meaning
iv. Rule against interpreting a provision in derogation of another provision- consistency among provisions

3. Substantive Canons and the Rule of Lenity

a. Normative guides that give direction in statutory interpretation

b. Examples of Substantive Canons

i. Strict construction of tax statutes

ii. Strict construction of statutes in derogation of sovereignty 

iii. Constitutional avoidance:  If possible, interpret the law s.t. law is not in conflict with constitutional law (or raises constitutional questions) 

· In general, Scotus doesn’t like to do battle with Congress  

· Constitutional avoidance is about promoting the will of the Constitution and protecting the Court 

iv. Liberal construction of veteran statutes

· Policy that we like veterans 

c. Rule of Lenity: Construe criminal statutes narrowly (in order to limit the reach of the criminal law and to protect the liberty of citizens)

i. Rationales

· Humanitarian reasons (from when DP was norm)

· Holmes: Rule of Law: people need to know ex ante what conduct is criminal 

· Non-delegation/ separation of powers

· Legislature best suited to decide what is criminal

ii. Different interpretations in SCOTUS

· Tie breaker

· Presumption

· Clear statement rule- canon is applied unless congress explicitly states otherwise

d. Eluded to in McBoyle
e. Muscarello (US, 1998) p. 888

i. Interpreting whether “carry a firearm” includes to have it in the trunk or glove compartment of your car

· Legislative history: Create incentives for felons to leave guns at home when dealing

ii. Breyer majority: textualist argument (unusual for Breyer)- yes, to have in car is to carry

· Dictionary: “convey by cart or wagon” etymological parallel between cart and carry 

· Special definitions: “pack” a gun may be one of the definition, but it was the twenty-sixth definition and Congress probably didn’t mean that 

· Whole Act Canon: Looking at the context of statute, “firearm” defined to include bombs, grenades, etc.; would be curious for Congress to only ban RPG if it was on his body 

· Canon against surplusage: Expansive definition of carry doesn’t render use redundant 

· Legislative History: Point was to make criminals leave the gun at home; if it was in trunk you’ll make a play for it 

· If the law was intended to make incentives, then carry should have a broader definition 

· Rule of lenity: Only applies when the statute is ambiguous, but here it is not ambiguous based on text, legislative history, textual canons, etc. 

iii. Ginsburg Dissent

· Many different definitions of carry

· Context: carry a firearm implies “packing heat”- carrying on body

· Whole act: relationship between this statute and other transporting statute

· Rule of lenity- since there is ambiguity in the statute, should tip in favor of D

iv. Postscript: Congress amended to have three levels of a statute; possession, brandishing, and use/discharge

4. Extrinsic Sources and Legislative History 

a. Common Law

i. Old presumption that common law was superior to statutes
· Any statute that conflicted with common law was to be read narrowly
ii. Now reversed- statutes make up the law and look to common law when ambiguities in the statute and for gap filling
b. An Introduction to Legislative History (CASES)

i. Why do we use it?

· To understand intent of congress

ii. Concerns about using legislative history (Easterbrook)
· Committee reports written by staffers- may insert comments without consent
· Rule of law: nation of laws not men
· Losers’ history- manipulability; can insert comments after bill’s passage
· Critique of Intentionalism- should ask what statute means, not what congress meant
iii. Leo Sheep (US, 1979) p.973

· Gov’t created checkerboard land grants in the 1860’s for RR’s- every other one public, private

· Gov’t now wants easement to build road through private land

· Rhenquist decision- Intentionalist

· Expresio unio- statute does not have exception to build road through private property

· Gov’t can exercise eminent domain

· Sees passage of statute as kind of business deal between public and private

· Need to give effect to intent and interpret statute in terms of the deal

iv. Criticisms of Leo Sheep

· Dynamic interpretation: statute was designed to produce a RR we got 100 years ago; do we still need to enforce the terms of the bargain
· Population, demography has changed, so need to adapt to new circumstances
· Should allow access to reservoir- even if not in original deal
v. Blanchard (US 1989) p. 983

· P won a civil rights suit- issue of whether a pre-arranged contingency fee puts a ceiling on a “reasonable” award of attorneys fees

· White majority- does not

· Looks at committee reports- Cite approvingly to 12-part test in a way that indicates private bargain can be superseded if the award is reasonable
· Scalia concurrence
· Rejects legislative history; only look to what the statute says- analyze meaning of “reasonable”
· Committee reports are irrelevant; Congress members don’t read lower court opinions, nor committee reports 
· Also could be loser’s history – staffers sometimes later insert comments(Easterbrook)
vi. In re Sinclair (7th Cir. 1989) p.991
· Farmers had filed for ch. 11 before new statute came out with Ch. 12- favorable for farmers

· Statute explicitly said could not convert, but a committee report sets terms for conversion

· Easterbrook decision: Formalist/Textualist

· When the statutory language is clear, legislative history is irrelevant

· The statute is the law, not the committee report

· Method:

· (1) Plain meaning/text of statute.

· (2) If ambiguous, go to legislative history 

· BUT NOT for intent OR for override the plain meaning of the terms; Only for clarification of words

· (Contrast Zuni, where Stevens argued that legislative history could supersede statute)
c. Whose Statements Count?

i. Legislative Hierarchy: In descending levels of importance; depending on (a) judge, (b) facts of case different things will stand out  

· (1) Committee Reports: Most authoritative source of legislative history but still gives us pause about the validity (given all of the politicking involved)

· Montana Wilderness I:

· Weber

· Easterbrook in Sinclair (criticism)
· (2) Sponsor statement: Still pretty good source of legislative history but not complete authoritative 

· Montana Wilderness I: Sen. Melcher’s statement 

· (3) History of the bill/rejected proposals: May allow us to form a more comprehensive understanding of intent
· Montana Wilderness I: Sen. Udall’s proposal that provision only applies to Alaska 

· Bob Jones: 

· (4) Floor colloquy/debate

· Weber 

· (5) Non-legislative drafters: 

· Montana Wilderness: AG seems to tacitly approve of interpretation in letter entered into congressional record 

· (6) Legislative Inaction
· Bob Jones 

· (7) Subsequent Legislative history: 

· Montana Wilderness II: Committee report afterwards 

d. Legislative Deliberations

i. Montana Wilderness I (9th Cir. 1981) p.1027

· Issue: whether the Alaska Lands Act of 1980 applies only to Alaska, or to all National Forests- provides right of access to private lands within forest

· Norris opinion:

· Textualist arguments

· In pari materia- 1323 a &b parallel- b refers to Alaska, so a must too (Whole Act cannon)

· Act was about Alaska- congress would have flagged a section meant to apply to whole US

· Legislative history

· For nationwide application:

(I) Energy Committee Report refers to problems within Utah

(II) Sponsor speaking on the floor: Says the provision should apply nationwide (made after bill’s passage)

(III) Letters b/w chairmen of the subcommittee, indicating believed it applied nationwide (private correspondence)

· Against nationwide application

(I) “Dog that Didn’t Bark”: No one said anything during the debate, so it’s unclear that everyone was aware.

(II) Udall: Introduced an Amendment to clarify it only applied to Alaska but it wasn’t passed.

· Legislative history ambiguous, so go with text and apply only to Alaska

e. Post-Enactment Legislative History

i. Montana Wilderness II (9th Cir. 1981) p. 1036

ii. Norris granted re-hearing

· New Evidence: The Colorado Wilderness Act interprets 1323 of the Alaska Act, which says the Alaska Act meant nationwide.  

· Rep. Udall was in attendance during this conversation and said nothing about it.

· If we subtract Udall from the legislative history section, this means it should be nationwide.

iii. The point:

· Committee report is not decisive

· Some legislative history is thought to be stronger than others

· Rejected proposals may mean different things

f. Legislative Inaction

i. Bob Jones v. U.S. (SCOTUS, 1983) p. 1050

· IRS revoked Bob Jones 501(c)(3) status because of racially discriminatory provisions. IRS created a rule that all 501(c)(3) orgs would be required not to be “illegal or contrary to public policy.”  
· Burger opinion: Purposivist

· Taxpayers are subsidizing tax exempt orgs and would be contrary to public policy to subsidize a racist org

· Legislative inaction: Dog that didn’t bark

· Congress aware of regulation and could have addressed it, but did not- acquiescence

· Legislative acquiescence as sign of agreement with interpretation

· Have re-enacted tax code and left provision the same

· (Counter argument: this supposes omniscient congress and doesn’t consider political inertia)

· 13 bills had been proposed to overturn IRS ruling and never got out of committee

· Other provision denying tax exempt status to racist social clubs- reinforces nat’l policy against discrimination

· Rehnquist response: If Congress could enact a statute to deny private social clubs tax exempt status, it could have created the equivalent statute for educational institutions (expression unio)

5. Interpretation in Light of Other Statutes

a. Whole Code Canon: should interpret statues in a way so that is it consistent with entire US code

b. Cartledge v. Miller (SDNY, 1978) p. 1066

i. Debate whether ERISA’a anti-garnishment provision applies when garnished for familial support

ii. The purpose of that provision was to protect families from creditors- would be absurd result if could be used to deny child support

iii. Other pension statutes with similar anti-garnishment provisions have been interpreted as having exemptions for family support- so this should be interpreted too

iv. Categorical analysis; looking at all pension statues as a category- conceptual affinity between statutes
c. Lorillard vs. Pons (US, 1978) p. 1070
i. ADEA based on FLSA and adopted FLSA’s enforcement mechanisms

ii. Marshall Opinion:

· Since ADEA is supposed to embody the “powers, remedies, and procedures” of FLSA, also includes right to jury trial

· Congress is presumed to be aware of these interpretations and to adopt the interpretation when it re-enacts a statute without change

· ADEA also modified some provisions of FLSA, so indicates that congress was aware and selective of which provisions to adopt

· Title VII relevant substantively, not procedurally

iii. Court looking to a historical/genetic relationship between two laws – ADEA patterned on FLSA
d. Morton v. Mancari (US, 1974) p. 1081

i. Conflict between two statutes:

· 1934 act giving hiring preferences to Indians in BIA

· 1972- Equal Employment Opportunity Act- prohibits discrimination in government employment

ii. Supreme court rejects argument of implied repeal
· 1964 Civil Rights Act explicitly carved out exceptions for Indians- 1972 act tracks 1964 act

· should be read as having same carve-outs

· (counter: why didn’t congress explicitly include it?)

· Post legislative history: After 1972, congress continued passing statues favoring Indians- shows continued commitment to policy

· (counter: exclusion argument- if still on agenda, why didn’t they include in act)

· History of treating Indians as exempt from Executive Orders forbidding discrimination- EEOC is codification of these EO’s

· Canon against implicit repeal

· Absent a clear statement from Congress, will assume the two statutes to be roughly in harmony with one another, i.e. 1934 statute continues 

6. Stare Devises and Statutory Precedents

a. Flood v. Kuhn (SCOTUS, 1972) p.632

i. Antitrust laws had historically not applied to baseball

ii. Case about statutory stare decisis, in light of the federal antitrust statutes.  Court had interpreted the antitrust laws to mean that baseball was an exception.

iii. Court’s rationales for stare decisis-based decision:

· Congress was aware of the Court’s previous holdings, and has taken no action.  Bills had been introduced, but Congress had never actually overturned Federal Baseball and Toolson.

· “positive inaction” – by not acting, the Congress is effectively agreeing with the Court’s past decisions

· Court should respect and preserve settled issues of law; protects people who are relying on law as interpreted and respects legislature

· Super strong state decisis

iv. Dissents:

· J. Douglas: under modern interpretation of the Commerce Clause and the antitrust laws, baseball should be governed by the antitrust laws.  This case is an opportunity to correct the mistake of the past decisions

· J. Marshall:  stare decisis is at odds with other developments in law (applying antitrust laws to other sports), and this is one of the rare occasions when it is proper for the Court to overturn its past decisions
7. Presidential Signing Statements as Legislative History

a. Signing statement issued by a president when signs a bill

b. Different kinds of signing statements

i. 1) PR/ presidential rhetoric

ii. 2) Attempt to influence legislative history

· President advances own interpretation of what the bill means in order to influence future interpretation of the law by courts. 

iii. 3) Constitutional

· President declares that a portion of a bill is unconstitutional, and that therefore the Pres will not enforce that portion of the bill

c. Alito memo to President Reagan

i. Discussion of how president can use signing statements to influence legislative history

ii. Controversial (Delinger memo)

d. Arguments about using presidential signing statements as legislative history

i. Hot button issue just a couple of decades ago.  Considered at the time to be the most controversial.  (Slight irony: Done by Reagan, who opposed use of legislative history in interpretation.)

ii. Cons: President is injecting herself into a deliberative process that does not technically exist Constitutionally.  President only gets a yes or no vote.  The consideration of the President’s views frustrates Art I § 7.

iii. Pros: Art I § 7 could be seen as creating a bilateral contract, and therefore the President’s understanding of the contract is an important consideration since she is one part of the contracting party.

iv. Third Way: We could just give the signing statements very little weight unless it is decisive, but it is highly unlikely to have a lot of influence.

e. Presidential signing statements as comments on constitutionality

i. Previously relatively uncontroversial, but not favored by the ABA memo

· Dellinger memo- President has a say in determining the constitutionality of a statute

ii. Used frequently by Bush administration- controversial

iii. See Statement on HR 2863

· Discusses all provisions of bill and says that will not enforce those that infringe on his powers as president (e.g. McCain amendment on torture)

iv. Why would pres. not just veto?  May be other provisions in bill wants passed

v. Constitution says that the president must faithfully uphold laws and Constitution (the “take care” clause)

· But who gets to interpret the Constitution?  Usually this is a job for courts.

8. Statutory Interpretation and Executive Power

a. Office of the Legal Counsel

i. Purpose is to interpret laws and decide if proposed Presidential action is illegal/unconstitutional

ii. Advise president- supposed to be unbiased- not advocacy oriented

b. OLC Memo on the Use of Torture/Interrogation

i. Analyzing criminal statute, 18 USC § 2340, which makes it a crime to commit torture- under the color of law inflicting severe physical or mental pain or suffering

ii. Bush administration is looking for justification to continue debatably illegal interrogation methods

· Memo to allay concern about illegality of actions

iii. Interpretation

· Defines severe as almost to the point of death (uses Whole Code canon to pull interpretation from a welfare statute)

· Also defines prolonged mental harm in a way that makes it restrictive (expresio unio)

· Sources

· Text, legislative history, canons

· Also refers to other OLC memos- new

iv. Argues that have to interpret the statute very narrowly, because to read it broadly would conflict with president’s power to carry out the war

· Construes § 2340 to not apply to detention and interrogation methods US is using on enemy combatants

III.  REGULATION AND THE ADMINISTRATIVE PROCESS

	Controlling Body over Agencies
	Congress 
	Executive
	Judiciary

	Doctrine
	Non-Delegation
	Removal
	Encroachment on Art III powers

	Constitutional
	Art. I
	Art. II
	Art. III

	Tools of Control
	Funding
Organic Law (hardwiring)

Oversight

Appointment role
	OIRA/OMB » cba

Removal (sometimes)
	Judicial review


A. The Relationship Between Congress and Agencies

1. Nondelegation Doctrine

a. Congress creates an agency through an organic statute

i. Creates agency to address a problem/area; statute gives the purpose, jurisdiction, funding, and “rudimentary” account of what agency ought to do

· Congress delegates broadly because agency is created to deal with problems that require specific/technical knowledge- exceeds congress’ capacity

ii. But, under the Constitution, only Congress has legislative authority- by giving broad authority to agency to create regulation, congress is outsourcing its fundamental constitutional obligation.

· Alternate theory: no delegation problem as long as congress is exercising its legislative power to enact the organic statute (Similar to Breyer in Clinton v. NY)

b. Big picture of nondelegation 

i. Rule of law rationale: Predictability and planning » there is need for a rule which animates the rule of law 

ii. Accountability: When Congress gives away power, worry about who is making the decision

· Congress lacks expertise and it helps to give discretion to agency experts/ professionals/technocrats , we still worry about them because they are unelected 

· What is their agenda? Do they reflect the will of the people? 

· Buck-passing: Congress may want to delegate issues in order to avoid making difficult political problems (stick its neck out) (called credit-claiming / blame-shifting on agencies) 

· Counter-argument to objections: Broad delegations conducive to better governments (Mashaw) 

· Eliminates some chances for lobbyists and insulates them from political pressure 

· But still captured agencies exist (e.g. DOI feared captured by oil industry) 

iii. Deliberative democracy: If agency has taken action, we don’t discuss and dwell on the topic, we don’t make entirely informed decisions 

c. No statute has been ruled unconstitutional for non-delegation since 1930’s

i. Used now as canon of interpretation; but court very lenient in interpretation

d. ALA Schecter Poultry (US, 1935) CP

i. National Industrial Recovery Act of 1935 allowed private actors to create standards to regulate industry

· NY Live Poultry Code at issue here

ii. Hughes opinion- §3 of the act is an unconstitutional delegation of Congress’s power because there is “unfettered” authority. 
· Authority conferred is too broad (unfettered)

· No clear standards (intelligible principle) for actors to make rules

· Lack of process- no standards for how rules should be made- no rule to cabin discretion

· To whom- authority conferred to private individuals

iii. Cardozo concurrence

· Rule of law argument: violates notice and transparency because the law allows for future party to set up rules without reference to standards that could be known prior to their adoption
e. Benzene (US, 1979) CP

i. OSHA established to make standards to protect against safety hazards in workplace

· It is OSHA policy that if there is no safe level (as in carcinogens), sets at “lowest feasible level”

· Sets the acceptable level of Benzene at 1 ppm b/c it is the lowest (1) technologically feasible level and (2) level that won’t bankrupt the industry
· Challenged because level had previously been 10 ppm and had no hard science for reduction
ii. Stevens opinion
· Looks at non-delegation as canon/interpretive tool

· OSHA needed to make a threshold determination under §3(8) as to whether this is a significant risk; OSHA not supposed to regulate just any contaminant that might pose a risk

· If it is significant, then step (2): Run the numbers in a more precise fashion and run the numbers more seriously 

· Without the threshold determination of significance, can’t set the level 

· Nondelegation problem: If you don’t read §3(8) as a threshold requirement, you give the agency way too much power 

iii. Rehnquist concurrence

· Statute is flawed because violates non-delegation doctrine

· Congress gave no indication of how “feasible” should be determined

iv. What’s the big difference between nondelegation used in plurality and Rehnquist concur? 

· Stevens: Use non-delegation canon to  avoid the constitutional problem » therefore the law can be salvaged i.e. not declare it unconstitutional 

· Rehnquist: There is no way to salvage the statute » therefore have to declare the law unconstitutional 
f. American Trucking (US, 2001) CP

i. EPA- given power to set standards for air pollution

· Statute says at a level “requisite” to protect the public health

· Problem because have no standard for setting cutoff point (cannot do CBA)- arbitrary, no methodology

ii. DC Circuit

· As interpreted, violates non-delegation principle; but this can be remedied if agency interprets statute and gives rise to an intelligible principle

iii. Scalia opinion

· DC Circuit wrong- cannot solve non-delegation issue by allowing agency to interpret statute and cabin own discretion

· No non-delegation issue here

· Congress does give intelligible principle

· Court has upheld vaguer statues- “requisite” fits comfortably within the scope of discretion permitted by precedent

iv. Stevens concurrence
· as long as delegation provides a sufficiently intelligent principle, there is nothing unconstitutional about it

v. Thomas concurrence

· Should look to constitution- “intelligible principle” idea was made up by Taft in a decision
g. Mistretta (US, 1988) CP

i. Sentencing commission was created to decide rules for criminal sentencing- legislature clearly abdicating its role

ii. Rule constitutional by majority

iii. Scalia dissent

· In other cases, delegation is permissible because executive agencies create and implement rules

· In this case, the agency exists ONLY to create rules- Pure outsourcing
2. Legislative Control over Agencies

a. Enabling statute: Congress is creating the agency, and so can “hardwire” the scope of the agencies authority, etc

b. Appropriations: Congress sets the budget for agencies and decides whether to fund them

c. Oversight hearings: call heads of agency before Congress to testify

d. Create Inspector General (IG) within agency

e. Legislative veto (but see Chadha)

f. Appointment power: Senate “advice and consent” to appointment of high ranking officials

B. The Relationship Between the President and Agencies

1. Appointment and Removal

a. Debate about who has the power to fire an agency official?

i. You don’t really control an agency unless you have hiring and firing power

b. Article II of the Constitution deals with executive power

i. Art II, §4 deals with impeachment power (of Pres, VP, and civil officers) for treason, bribery, and high crimes/misdemeanors.

· This clause is relevant, but of limited value because it sets a very high bar for removal, and only applies to certain crimes

ii. Look to Art II, §2, cl.2: the Appointments Clause

· Appointments with advice and consent of senate

· Doesn’t explicitly say anything about removal power.

c. Myers v. US (US, 1926) CP p.160
i. Myers was postmaster general; fired by president

· Statute provided that could only be removed with advice and consent of the senate

ii. Taft opinion

· Statute unconstitutional

· President should have power to remove all agency heads since are part of the executive (Unitary executive)

· Appointments clause is silent on removals- means that constitution did not intend for advice and consent of senate for removals (expresio unio)

· First Congress: Faced a decision relating to Secretary of State about including term that President has authority to fire » but this would suggest that the power is not inherent in the Constitution 

· Functionalist argument- when appointing, pres. and congress have equal knowledge; but when firing, pres better situated to make determination

iii. McReynolds dissent:

· Plain reading of constitution doesn’t give president power to unilaterally remove

iv. Brandeis dissent

· persistent legislative practice in taking a role in approving removals is tantamount to judicial approval.  Executive acquiescence argument (the President had always made a practice of seeking Senate approval in the past)
d. Humphrey’s Executor (US, 1935) CP p. 174
i. FTC is an “independent agency” (rules for who can be appointed – requirement of bipartisan balancing in composition of commission – signals independence of agency from the whims of the current president)
· Commissioners appointed for 7-year terms.
ii. Question whether President can fire commissioner without cause

iii. Opinion: no, cannot

· Distinguish “purely executive agencies” from independent agencies
· President may not remove independent agency officials without cause because independent agencies are not fully executive in nature, and not fully under the control of the President.

· Also conducting quasi-legislative and quasi-judicial functions- meant to be independent of presidential control

e. Weiner (US, 1957) CP p. 179
i. Weiner was member of war claims commission- quasi judicial function

ii. Applies Humphrey’s standard- duties are quasi-judicial, so inappropriate for president to interfere and have firing power

f. Morrison v. Olson (US, 1988) CP p. 181
i. Challenge to the Independent Council statute- arguing that is unconstitutional because restricts executive power to remove IC 

ii. Rehnquist opinion:

· Under traditional test, this case looks like Meyers since the IC exercises a purely executive function- but decision should not turn on function of the agency (executive, judicial, or legislative)

· Have to look at whether the president’s need to control the discretion of the agency is so central to the functioning of the executive branch as to require as a matter of constitutional law that the agency head be terminable at will by the President

· Looks to nature of function congress delegated to agency and how central it is to executive function

· Makes no sense functionally to give president power to fire person investigating his misconduct

iii. Scalia dissent

· Agrees with old Humphreys distinction- if a person is in a purely exec. agency, should serve at the pleasure of the president

· Slippery slope- having to decide when an   infringement on executive power is “too much” is dangerous

· No real standard

2. Other Mechanisms of Presidential Control- Executive Orders

a. What is an executive order? CP p.203
i. Different from a signing statement, because not simultaneous with passage of a bill

ii. President may want to effect a new policy, but has not been able to get legislation passed

iii. Authorized either by statute or by constitution

· E.g.- military issues fall under Commander in Chief Clause in Art. II

iv. Can be struck down by a court

b. E.O. 12,333: Created Intelligence Community 1981

i. Effected changes in Intelligence community- ban on assassination and experimentation

ii. All came from president, not congress- involves policy for an enormous budget and tens of thousands of employees

c. Regulation and Cost Benefit Analysis

i. Reagan’s goal of de-regulation

ii. EO 12,291 (1981)

· Agencies must submit regulatory impact statements to OMB, specifically OIRA (Office of Information and Regulatory Affairs)

· Centralization: all agency proposed regulations reviewed at hub

· NEW CBA Rule: Unless the benefits of the rule exceed the cost, no regulation is permitted

· Supposed to expose high cost of regulation

iii. EO 12,498 (beginning of second term)

· Requires agencies to submit annual regulatory plan- gives executive more control because know everything on agency agenda

iv. EO 12,866 (Clinton, 1993)

· Clinton keeps OIRA in control of regulation (likes power) and continues CBA- but changes normative values so less about deregulation

v. Bush- kept previous plan in place for 6 years

· EO 13422- required a determination of market failure before regulation

vi. Although CBA started as a tool of deregulation, some bipartisan consensus as to its benefits

d. Debates about CBA

i. Puts a value on human life or other intangible properties

· E.g clean air, liberty
ii. Problems with methodologies
· Easy to skew because of how you define/value terms
iii. Takes into account ancillary costs, but not anc. benefits

iv. Price lives equally regardless of age

v. Discount future lives, so less incentive to regulate pollutants that will cause future harm

vi. Rejected by many in favor of regulation

· Resvez argument- rather than reject CBA, should incorporate and alter method of employment

vii. Benefit: can figure out a way to limit regulation in intelligible way

C. The Relationship Between the Judiciary and Agencies

1. Agency Exercise of Judicial Authority

a. Agencies sometimes conduct adjudication of matters- when is this overstepping the line and infringing on judiciary?
b. Advantages of Article III judges? 

i. Independent: Life-tenure reinforces; similarly, salary guarantee  

ii. Impartiality: Life-tenure also insulates from self-serving political motivations 

iii. Level of legal scholarship: steeped in law, high-caliber judge

iv. Process

c. Advantages of agency adjudication or non-Art. III adjudication (e.g. ALJ)? 

i. Specific expertise from dealing habitually with repeated inquiry 

ii. Efficient: Speed of decision 

iii. Accountability: not tenured 

iv. Procedural protections under Article III: Judicial review

d. BUT- problem with Immigration ALJ’s warns us of what can happen when give ALJ’s too much power

i. Ashcroft “streamlined” Immigration courts and reduced number of judges

ii. Many inexperienced, politically motivated, and reach arbitrary, incorrect decisions (one word opinion)

iii. Overwhelming 2nd and 9th circuit courts of appeals

iv. Benslimane (7th cir. 2005) CP p.294
· Posner: Sharp criticism of Immigration judges- system is broken and adjudication of cases by ALJ’s has fallen below minimum standard of legal justice

e. Commodities Futures Trading Commission v. Schor (US, 1986) CP p.280
i. CFTC hears claims of violations of CEA; ALJ heard counter-claim against Schor (state tort claim) since arose out of the same transaction

· After Schor lost, he appealed, claiming unconstitutional (infringing on Art III)

ii. O’Connor opinion

· Replaces old public/private distinction

· As long as the ALJs do not “impermissibly intrude on the province of the judiciary,” they can adjudicate without infringing on prerogative of Art. III judiciary.

· Must look to totality of the circumstances:

· Focus of Congress

· Nature/origins of the claim

· Are essential attributes of judicial power being used

· Does this intrude on quintessentially judicial functions?

· Similar to Morrison v Olson- rejects formalistic distinction and instead looks at whether exercise of authority encroaches on judicial power

· Here, intrusion is de minimis, so ALJ should hear

· Very narrow claim

· Practically, it makes sense to have both claims adjudicated together

iii. Brennan dissent- Separation of powers concerns

· Only exceptions to Article III are very specific: Courts martial, territorial courts

· Holds onto formal public/private framework 

· Concern about gradual erosion of the core competence of the federal court 

2. Due Process and Administrative Agencies

a. How the due process protections (5th and 14th amendments) affect the boundary between what admin agencies can and can’t do, and how does it affect the procedures that agencies can use.
b. Overview:
i. Londoner/BiMetallic test- is this a public or private issue?
· (1) delegation to agency v. legislative
· (2) number of people involved
· (3) adjudicative v. legislative facts
ii. Is this a deprivation of liberty or property?
iii. How much DP is needed?
· Mathews test
iv. Usually, a hearing is held pre-deprivation
c. Unit of analysis for 14th Amendment due process is the individual, not the large group.  14th Amendment protects the liberty and property of people.

i. The due process clause protects individuals; the political process protects large groups

ii. Adjudicative facts v. legislative facts

d. Londoner v. Denver (US, 1908) CP p. 307
i. City levied tax on a group of business owners to pave the street

ii. P’s must have notice and opportunity to be heard

iii. Procedural protection is needed because the tax affects only a small, discrete group of people (as opposed to a general tax, where there is recourse through democratic processes – elections)
· (Adjudicative facts)
iv. Holding is about delegation of power to the agency- since legislative process was not followed, then individuals are entitled to more DP
e. Bi-Metallic (US, 1915) CP p. 308
i. All property taxes in Denver raised 40%

ii. Holmes: DP not violated because political process provides protections (affects large number of people)

· Otherwise, would be impossible for gov’t to get anything done
iii. The more people that are affected makes the court less likely to determine that DP is in order- have recourse to the ballot box

· (Legislative facts)
	Due Process
	Political Process

	Individual

Adjudicative Facts
	Large Group

Legislative Facts


f. Goldberg v. Kelly (US, 1970) CP p. 312
i. NY terminating welfare benefits without opportunity for a hearing; person could submit letter within 7 days challenging termination

ii. Brennan opinion

· Pre-termination hearing is necessary

· Test: Is liberty or property at stake? (Threshold determination)

· Benefits here constitute a property interest (new property- entitlement)

· 14th amendment requires DP before depriving people of property

· Next, look to the level of DP needed

· Specific circumstances rationale- practical problems facing welfare recipients

· Dignitarian- respecting human dignity

· Utilitarian- DP helps achieve right balance between cost and benefit

· Balancing of interests

· Gov’t interest in efficiency and not wasting resources

· Individual’s interest in needing the benefit to survive

iii. BUT- later courts limited this opinion to the facts- only welfare recipients

g. Roth (US, 1972) CP p. 318
i. Professor hired for a 1 year term and fired without reason

· Alleges violation of DP because had no hearing

ii. Stewart opinion

· No liberty deprivation- free to seek another job

· No property deprivation- in order to have a property interest in a benefit, must have a legitimate claim of entitlement

· His contract was only for 1 year, so no entitlement

iii. Marshall dissent- but everyone is entitled to government employment

h. Perry v. Sinderman (US, 1972) CP p. 322
i. Professor at university with no tenure system fired without reason

ii. BUT- school had led him to rely on continued employment because in handbook, said that could rely on some form of tenure if service was satisfactory

iii. Had a legitimate property interest, so some DP due- must have a hearing with school officials

i. Matthews v. Eldridge (US 1976) CP p. 328

i. Three part balancing test (to determine HOW MUCH process is due)

· Private interest (like not losing benefits)

· Risk of erroneous deprivation (risk of getting it wrong).  

· Probability that the government will get it wrong, measured against the value of implementing greater procedural protections

· Government interest (like efficiency, cost minimization, etc)

ii. Not as much process needed as in Goldberg because he was better suited to deal with the system, costs of deprivation not as high (he was deprived of Social Security disability benefits; not based on financial need), and risk of deprivation not as high (here, have hard medical evidence)
j. Hamdi

i. US citizen detained in Afghanistan as enemy combatant

ii. What kind of process is he owed?

iii. O’Connor opinion

· Threshold question: Are we talking about a deprivation of liberty or property?  Yes, there is a liberty interest at stake here

· Is the issue here affecting an individual (Londoner), or a group (Bi-Metallic).  Here, an individual.

· Then, apply the Matthews test.

· 1. Private interest is obvious

· 2. Risk of getting it wrong is high – interest is high, and stakes of wrongful detention are significant.  Risk that Hamdi is actually innocent.

· 3. Gov’t interest: high interest in security

· Sets up a procedure deferential to the government – she cares most that some process is due, but allows a lot of leeway to the government in actually structuring that process.

k. National Council of Resistance of Iran (DC Circuit 2001) CP p.332
i. Deemed Foreign Terrorist Organization by State department

· Results in loss of property- frozen assets

ii. Court decides that notice must be given pre-designation b/c of DP concerns

D. The Administrative Procedure Act: An Introduction to Rulemaking and Adjudication

	
	Formal
	Informal

	Rulemaking (rules)


	§553(c), §556-557
	§553- notice and comment

	Adjudication (orders)


	§554, §556-557


	No APA procedure




1. APA- 1946 (CP p. 344)
a. Proceduralization of administrative law

b. Expertise (rationale for admin agencies) combined w/ mechanisms allowing for greater transparency, accountability, reliability in decision-making process

c. APA represents another layer beyond DP clause

i. Is DP a floor? Sort of, but APA will be implicated sometimes when due process cannot; APA can also be seen as the functional solution to due process

ii. Pay attention to both due process and APA, dual tracks that can give different answers to same issue

2. Formal Adjudication

a. Mimics a trial

b. If Organic statute requires adjudication decision on the “record” with opportunity for a “hearing”

i. §554(c)(2); 556, 557

ii. Especially in cases where agency is imposing sanction or liability on a party

c. Elements

i. Unbiased tribunal presided over by ALJ (556(b))

ii. Notice of proposed action (process) (554(b))

iii. Full and fair disclosure of facts; oral or documentary evidence (556(d))

iv. Right to present evidence and know opposing evidence

v. Decision based entirely on evidentiary record (556(e))

3. Formal Rulemaking

a. Organic statute provides that rules be made “on the record after opportunity for an agency hearing”
i. §553(c), 556, 557

b. Includes trial-like procedure of evidence by ALJ

c. Costly, lengthy, and not often used anymore- unless relevant statute explicitly provides for a “hearing” on the record (FL East Coast restricted definition of hearing)

4. Notice and Comment (Informal) Rulemaking

a. Agencies’ preferred method for regulating- (after FL East Coast Decision)

b. §553

i. Agency puts general notice of proposed rulemaking in Federal Register

ii. “Interested persons” can comment on proposed regulation

iii. Agency weighs comments and promulgates rule

c. Purpose of N&C

i. Addresses legitimacy gap- allows interested parties to weigh in

ii. Transparency and accountability

· Allows contemporary congressional scrutiny and later judicial review.  

iii. Encourages deliberative process conducive to considered policy-making.

5. Informal Adjudication

a. Not addressed by APA- challenge to reviewing courts because covers wide range

b. See Overton Park

6. FL East Coast Railway (US, 1973) CP p. 364
a. ICC (under pressure from Congress) bypassed formal adjudication and engaged in N&C Rulemaking for proposed rate changes for rail cars

i. FL RR and Seaboard claimed they were particularly affected

b. Rehnquist decision

i. Analyzes legislative intent on question of what “hearing” means.  Cites to US v. Allegheny-Ludlum Steel on this question.

ii. §553(c) Formal Rulemaking only applies when the statute explicitly provides that a rule be made “on the record after opportunity for an agency hearing”

· expresio unio and whole code canons- since congress explicitly used that language in some statutes, can infer that they only meant it to apply there

iii. Cites to Londoner and Bi-Metallic- what kind of hearing is required

· Closer to Bi-Metallic- a general tax on all RR’s

· “Hearing” means something more modest than full Formal Rulemaking
IV.  THE ROLE OF REVIEWING COURTS

A. Judicial Review of Agency Policy (§706)

1. Arbitrary and Capricious review; “Hard Look”

a. §706(2)(a)- court shall determine terms of agency action…and set aside action found to be arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with the law

2. Functions of Judicial review of agency action:

a. Check on agency discretion and public choice pathologies

i. Make sure decisions not arbitrary

ii. Check on agency capture

iii. Counter: agencies, not courts have policy expertise

· Purpose of N&C IS for affected industries/groups to influence

b. Incorporation of judicial expertise into process

i. Courts’ understanding of statutes, laws, constitution

c. Judiciary as apolitical, insulated review of decision-making

i. Counter: Evidence shows that judges vote along political lines

ii. Counter: Political accountability is a virtue in policymaking; within the framework of Congress’ statutory authorization, it’s appropriate for a newly elected administrative agency to revisit the policy, since we elect candidates often for change 
iii. Judiciary does not take account of political bargaining that may have gone into the agency decision (Overton Park)
d. Con: can lead to ossification and delay in enacting regulations
3. What does this mean: Agencies sometimes have choice between two options; ct wants to make sure that there was a reason for choosing one over the other (flipping a coin seems inappropriate); also wants to make sure that the reasons the agency gives for its choices are in fact true (i.e. if there was a clearly a path around the park, then there was a clear error) 
4. Overton Park (US, 1971) CP p. 372
a. DOT approves plan to build highway through park- statute provides that cannot build through park unless no feasible, prudent alternative exists, and if build through park must minimize harm

i. Informal Adjudication (DOT issues an “order”)

· APA does not circumscribe this process- silent on procedure
b. Marshall opinion

i. Threshold question: whether there should be judicial review under APA 701

· Yes- presumption that agency actions are reviewable unless congress explicitly says otherwise

ii. Arbitrary and Capricious standard of review (§706(2)(a))

· Did secretary act within the scope of his authority under statutes: Includes delineation of his authority 

· But NOT case where agency says “we think the organic statute says X”

· Was choice made Arbitrary & Capricious 

· consider range of choices that agency could have chosen 

· make sure it was a reasonable belief 

· was there a “clear error of judgment” 

· Did agency follow procedures it was supposed to 

iii. Remands back to lower court to review on the record compiled by agency
c. Tension in what role courts ought to be playing

i. On one hand, courts require agencies to give reasons for their policies- onus on agencies to make its reasoning explicit

ii. But on the other hand, if agency provides justification, then cannot substitute its own judgment for the agencies’
5. Overton Park- revisionist history

a. Decision to build through park reflected socioeconomic compromise

b. Court did not take into account political bargaining

c. Cost to judicial review

i. Courts do not consider the real life issues that motivate policymaking- Overton Park had been going on for 10 years and court decided in 1 month
6. State Farm (US, 1983) p. 1176
a. Rule 208- had gone through N&C for regulation requiring passive restraints in cars (seatbelts or airbags).  After Reagan elected, new head of DOT did CBA and decided to rescind rule

b. White opinion

i. Rescinding a rule is subject to arbitrary and capricious review under §706

· Rulemaking process includes repealing a rule

ii. Agency must present “adequate basis and explanation” for action and its reasoning must be rational

iii. Here, choice to rescind was arbitrary & capricious

· Airbags: Agency did not look into modifying standard to require airbags when found seatbelts not effective

· Implies agency capture- deferring to choice made by industry

· Seatbelts: agency too quick to dismiss effectiveness of automatic seatbelts- no evidence in record to support conclusion

c. Rehnquist dissent

i. When new administrations come in, agencies are going to change and, sometimes, reverse course.  While White would require agencies to give reasons for a change in direction, courts should get out of the way and give more room to agencies to make these changes after a change in administration.

d. Implication: when an agency changes course without explanation, will trigger review under Arb&Cap standard

B. Judicial Review of Agency Fact-finding

1. Oversight of factual determinations by agencies

2. APA 706(2)
a. (E): “unsupported by substantial evidence in a case subject to sections 556 and 557 of this title or otherwise reviewed on the record of an agency hearing provided by statute” (formal rulemaking, formal adjudication)
b. (F): “unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing court. In making the foregoing determinations, the court shall review the whole record or those parts of it cited by a party, and due account shall be taken of the rule of prejudicial error.”
3. Test under §706: unsupported by substantial evidence

a. Court reviewing facts de novo- little deference to agency judgment/expertise
b. Ask: could a reasonable jury have come to the same determination as the agency when presented with the evidence?
4. Universal Camera I (2nd Cir. 1950) CP p. 399
a. Dispute as to whether employee was fired for proper reasons or for wanting to unionize

i. ALJ had found for company- believed testimony of proper cause for firing plausible

ii. NLRB reversed

b. Hand opinion

i. Recognizes that needs to look at whole record to review, but paradox because NLRB discounted ALJ’s fact-finding- Agreed with ALJ, but as reviewer of NLRB decision was unable to say NLRB had decided wrongly- so defers to NLRB

5. Universal Camera II (SCOTUS, 1951) CP p. 403

a. Frankfurter: Review the record on the whole.
i. All of the decisions become part of the record so when we review for substantial evidence, the substantiality must take into consideration both processes.  
ii. Examiner’s (the ALJ’s) findings do not get finality, but they do get some consideration.
iii. Courts can look at all of the evidence from both decisions and can set aside the NLRB’s decision if the whole record cannot sustain NLRB’s decision.
iv. Remands

6. Universal Camera III (2nd Cir 1951) CP p. 408

a. Hand reverses

b. But may now be giving too much weight to ALJ’s initial findings (Frank dissent- should give weight to agency’s weighing of facts)

7. Allentown Mack Sales (SCOTUS, 1998) CP p. 411

a. Allentown conducts poll because suspects union lacks employee support

i. Under NLRB rules, cannot conduct poll unless have “good faith reasonable doubt” of union support

ii. NLRB decides not enough reasonable doubt for poll- does not credit several employees’ testimony

b. Scalia opinion

i. Reasonable doubt standard is valid, but NLRB in effect is applying a stricter standard

· Board’s findings not supported by substantial evidence

· A reasonable juror hearing facts WOULD have found a good faith reasonable doubt of union support

ii. Rule of law concern: NLRB in effect is applying a preponderance of the evidence standard

· Troubling because need to have transparent standards; participants in political process need to have visibility

c. Breyer dissent

i. Wants to give more deference to agency- agency has expertise dealing with these kinds of facts, should give weight to their weighing of credibility
C. Judicial Review of Questions of Law

1. Question of deference to agency when interpreting statutes

a. Collision of 2 institutional actors- agencies have mandate to regulate and must interpret statutes; but courts are experts on the law- whose view should prevail

b. Skidmore (U.S. 1944) p. 1194

i. Administrative decisions are entitled to “respect” depending on the “thoroughness evident in [the agency’s] consideration, the validity of its reasoning, its consistency with earlier and later pronouncements, and … [its] power to persuade.”
· Summary of factors considered by court in determining whether to defer to agency determination of law: thoroughly reasoned; consistent; longstanding; general power to persuade; agency expertise
ii. Persuasive standard of deference- if agency is able to persuade court that its interpretation is the correct one; if not, court nullifies agency interpretation

iii. Creates binding precedent- the interpretation that court accepts becomes THE interpretation of the statute


· Difficult for agency to later reverse course; court would have to overrule itself

iv. Not very deferential
	· Skidmore standard
	· Chevron

	· Persuasive
	· Binding

	· Case-by-case assessment – 

· “standard”
	· “rule” (not standard)

	· Precedential – for the agency to change positions on the given issue, the agency must persuade the court that the new position is persuasive
	· Deferential- as long as the agency’s interpretation is in the permissible range, court should defer

	· 
	· 


1. Chevron analysis

a. 2 steps that are analytically distinct, but are malleable categories

b. What step ought legislative history to play in step 1?

i. Should step 1 be limited to plain text?

ii. Or should legislative history, canons, etc inform ambiguity?

iii. 7th cir- plain text at step 1 and legislative history at step 2 to determine boundaries of interpretation

c. What are the reasons for Chevron?
i. Expertise: agencies might have more expertise.
ii. Democratic accountability: Comes out of the Executive branch, which has more democratic accountability than the judicial branch.
iii. Also, Congress delegated of authority to the agency.
iv. Role of Delegation: 
· Chevron step 1: Congress has spoken to the issue.  No need for deference.  Courts should figure out what Congress has said.  
· But Step 2 is about saying the ambiguity in the statute is a type of delegation of power to the agency—the agency should figure it out since Congress did not. (Note: this ambiguity=delegation is a legal fiction.)
v. Harmony: Chevron allows there to be a coherent meaning across the country, rather than disjointed meanings interpreted by different courts in different places.
2. Implications of Chevron deference

a. Court defer as a mater of recognizing superior authority of agencies

b. Deference as a matter of law

c. Agency can change course as long as still in permissible range of interpretation

d. Relying on agency’s authority (Chevron) v. agency’s expertise (Skidmore)
3. Chevron Step 0

a. Question about whether we should be in the Chevron framework at all

b. Whether the interpretation offered by the agency of the statute carries such significant implications for a politically contested issue that really the agency, acting on its own, should not be able to make unilateral decision.
i. Interstitial v. major ambiguities

ii. Whether congress intended for agency to have such power (congress does not hide elephants in mouseholes)
c. Can also speak to issues of delegation (see Mead)- if congress did not intend agency to have lawmaking authority, should not be in Chevron framework either
i. If in Mead, agency gets Skidmore deference

4. Reasons for restricting Chevron Deference (Mead)
a. Practical: does not make sense to give deference to a ruling that is issued with little formal process and is one of thousands per yr
b. Theoretical: Congress must make a formal delegation of power to trigger deference- implicit delegation from ambiguity not enough
c. Democratic accountability: Explicit delegation of rulemaking authority provides notice to the public of a delegation, and provides mechanisms for public participation.  Must be some amount of formal legal process at some point. The agency can either do the work up front through N&C rulemaking or formal adjudication, or if the agency does not do that, then the courts will provide the process by independently evaluating the validity of the agency’s decision.
5. Seminole deference: When an agency interprets its own regulation, rather than interpreting a statute, it is entitled to super-strong deference unless it is a clearly erroneous interpretation

a. Especially when the rule is passed through N&C

6. Wrap-up: Chevron and progeny

a. Mead and Chevron 0 analysis suggest Chevron was not a break with prior deference schemes (Skidmore)

i. Majority view: If the issue is too big (MCI, FDA, Gonzales) or if there is no clear delegation (Mead), agency is not entitled to Chevron deference

ii. Chevron belongs on a continuum

· What specific facts or laws have to be consulted in these cases?

· Scalia: There is Chevron deference when the agency is dealing with ambiguity, so inquiry is limited.

· Souter [Majority]: No, because Chevron is part of a continuum, we have to look at the organic statute, and the facts, etc.

b. The idea of democratic accountability

i. Congress must have expressly conferred this power

ii. The agency must exercise it through formal process

iii. Absent one of these things, there may not be sufficient democratic accountability to warrant deference
7. Chevron v. NRDC (SCOTUS, 1984) p. 1197

a. EPA guideline interprets Clean Air Act (applies bubble concept to stationary source)

i. Passes regulation through N&C rulemaking

ii. Question of whether correct interpretation of statute

b. Stevens decision:

i. 2 part test:

· 1) Was the legislation ambiguous?  Has congress directly spoken to the issue?

· If congress was explicit, agency cannot reinterpret

· 2) If ambiguity, is agency’s interpretation based on a permissible construction of the statute?

· Defines a permissible range of constructions; if agency’s interpretation within that range, then requires deference

8. Sweet Home (SCOTUS, 1995) p. 868

a. Dept. of interior interpretation of Endangered Species Act


i. Taking = harm = environmental modification (act does not define harm)

b. Stevens opinion

i. Step 1 analysis: is harm ambiguous?

· Looks to definitions of harm- textualist argument

· Canon against surplusage- if harm were interpreted narrowly, wouldn’t add anything to the statute

· Purpose of statute is to prevent harm whether intentional or not

· Golden Rule: Absurd result would be to not allow the agency to protect the species / frustrate the purpose 

· Dynamic interpretation (congressional acquiescence, a la Bob Jones): Amendment effectively ratified the 1970’s regulations 

· Permit scheme that contemplates indirect harm suggests the plausibility of the agency’s interpretation within harm 

ii. Step 2 analysis

· Statute not unambiguous, so needs to decide if agency’s interpretation is in permissible range

· It is, so is entitled to Chevron deference

iii. Stevens- addressing step 2 issues in step 1 analysis

· Seems to decide that statute really is not ambiguous because congress intended for this purpose, but goes to step 2 to give secretary more flexibility in interpretation

c. Scalia dissent

i. Statute is not ambiguous, so no need for deference- Congress clearly did not intend for secretary’s meaning

· Textualist argument focuses on the word “take”

· Noscitur a sociis- words take meaning of those around them- all other words suggest direct, individual harm

· Whole act canon- habitat modification addressed in another part of statute

· Legislative history is not clear

· Rejects purposivism
9. MCI v. AT&T (SCOTUS, 1994) p.1204

a. FCC empowered by 1934 statute to regulate telecommunications industry; interpret “modify” in statute as allowing them to suspend tariff filing requirement for non-dominant carriers

i. Rationale: tariff filing intended to prevent monopoly; no purpose for small carriers to file since they were not contemplated by original statute

b. Scalia opinion

i. The organic statute is unambiguous (stops at step 1 analysis)- agency interpretation impermissible because against statute

ii. Textualist analysis of “modify”- all dictionaries (except Webster’s III) define modify as small, incremental change

iii. Making the tariff filing optional is not modifying- it is changing statute radically, so it is not allowed

c. Stevens dissent

i. At step 1, looks at the purpose of the statute- dynamic statutory interpretation

· Purpose is to prevent monopolistic carriers from over-charging; non-dominant carriers not a threat

· That purpose has been frustrated, so FCC should be able to modify

· Meaning of the act has changed over time

ii. Step 2- agency is interpreting/refreshing statute

· Should have deference

d. Is this case really about Chevron Step 0?  (note: this is a law review article thing, and not actually in the case law)

i. Interstitial (i.e. about filling in the blanks) v. Major (i.e., major policy decisions, like MCI above, which essentially would undo a major part of the statute) Ambiguities

· This is “too big time” to allow any deference to the agency.

· This is really Scalia saying this is not a Chevron world.  Even if there is ambiguity, the agency is not the group to be deciding it (since this is about basically amending the Act).

ii. Threshold question of what’s at stake- is the issue so big that court should not defer to the agency, even if there is ambiguity?

10. FDA v. Brown and Williamson (SCOTUS, 2000)

a. FDA tries to assert jx over tobacco under FDCA- define nicotine as a drug under their organic statute

b. Issue: Does the FDA have the authority under FDCA to regulate tobacco?

c. O’Connor opinion

i. Chevron Step 1: Congress precluded FDA from regulating tobacco; no ambiguity in statute; congress did not mean drug to include nicotine

ii. Statutory interpretation methods:

· Tobacco is different from other drugs

· Own political, economic history

· Has always had own regulatory framework outside FDA

· Legislative History

· Congress has addressed tobacco 6 times trying to achieve balance between economics and health and safety. 

· Evidence that Congress did intend for the FDA to have authority over tobacco.

· FDA has previously disavowed authority to regulate

iii. Strange Step 1 analysis- sounds more like a step 2 analysis and she is saying that history makes the interpretation unreasonable

d. Breyer dissent


i. Change in science over time(FDA is appropriately considering new scientific evidence

ii. Implications of the legislative history means that Congress was trying to find other ways to regulate since the FDA wasn’t asserting jurisdiction, but now that there is new science, this legislation doesn’t make the FDA’s actions invalid.

e. Chevron Step 0 at work here

i. The issue is too big to allow FDA to regulate

ii. FDCA would give FDA authority to ban tobacco out of existence

· Congress has devoted so much time and legislation to issue- not what they intended
11. U.S. v. Mead (SCOTUS, 2001) p. 1213

a. Question whether a tariff classification by US Customs Service should be given deference

i. 46 different customs offices that issue 10-15K rulings per year

b. Souter opinion

i. Classification not owed Chevron deference, but maybe Skidmore deference

· Continuum of deference: (no deference(Skidmore deference(Chevron deference)

· Declarations not intended to have force of law; non-precedential, only binding on parties, no procedure

ii. Test for Chevron deference: whether congress has conferred lawmaking power on the agency

· Prior assumption: ambiguity = delegation = deference

· Under Mead, have to ask whether Congress intended to delegate lawmaking authority (ambiguity not enough)

· Indicators of such intent include formal processes (N&C rulemaking, formal adjudication)

· If congress delegated authority, then go to Chevron step 1…

· If congress did not delegate lawmaking authority, then agency gets Skidmore deference

· Examples: pamphlet issued by an agency, internal agency guideline, a non-precedential ruling like the Customs rulings

c. Scalia dissent

i. wants there to be a clear, binary rule under the Chevron framework, whereby any ambiguity in the statute means that the agency gets Chevron deference.
12. Gonzales v. Oregon (SCOTUS, 2006) p. 1228

a. Oregon passed assisted suicide; AG used CSA to deny that doctors assisting patients to die could not use controlled substances because was not a “legitimate medical purpose”

i. Issues interpretive rule in federal register (but not N&C)

b. Kennedy opinion:

i. Court first looks at CSA to see what authority is conferred to AG

· AG oversees registration/licensing of physicians; can register/control drugs

· Interpretive rule was outside of the AG’s authority in the statute- did not follow procedures set up for AG by statute

· So, not entitled to Chevron deference

ii. Chevron 0/Mead analysis

· “The idea that Congress gave the AG such broad and unusual authority… is not sustainable.”  “We are convinced that Congress could not have intended to delegate a decision of such economic and political significance to an agency in so cryptic a fashion.”

· Chevron 0- issue is too important for AG to unilaterally decide

· He had no authority from Congress to engage in this kind of rulemaking

iii. AG also claimed that since interpretive rule was interpretation of a prior regulation, was entitled to super-strong deference (Seminole)

· Not applicable here since interpretation was “parroting” what the statute says- agency cannot create own regulation saying the same thing to get super-strong deference
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