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Letters to the Editor are the order of the day, 
addressing everything from NYU’s ban on 
Coke products to prospective students sitting 
in on classes (again) and more.
 
Haven’t been paying attention to the credit 
crisis because it’s over your head?  We’re 
here for you.

Ricky’s got a new book out, and we’ve got 
the scoop.  

The layabouts at Moot Court have finally 
released next year’s masthead.  That, and an 
interview with their chair, await you on the 
back page.
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By The Office of Career Services

NYU Law rising 2L and 3L 
students will be the inaugural 
group for NYU’s first Early Inter-
view Week (EIW) program to be 
held off-campus during the week 
of August 18, 2008.  The Office 
of Career Services (OCS) will 
move the program, attended by 
more than 350 employers and 450 
students, from D’Agostino Hall to 
the Embassy Suites Hotel in Bat-
tery Park City.  

The Embassy Suites is an 
all-suite, state-of-the-art venue 
that will provide a much more 
functional and professional in-
terview setting for students and 
employers.  

“As ‘down home’ and con-
venient as D’Agostino Hall has 
been, there are several advan-
tages to using an all-suite hotel,” 
said Irene Dorzback, Assistant 
Dean for OCS.  “A ballroom, 
to be used as a student lounge, 
will be equipped with comfort-
able seating, computers, and 
printers.  Substantial food and 
beverage will be sponsored by 
law firms, and OCS counselors 
will be available in the ballroom 
to respond to student questions.  
Because students will be spend-
ing full days at the hotel, NYU 
is covering the cost of wireless 
access for laptops, as well as 
hourly bus transportation to and 
from campus.”  

Early Interview Week Says Goodbye to 
D’Agostino Hall, Hello Embassy Suites

OCS also anticipates that 
more law firms will host evening 
receptions throughout the week 
due to the hotel’s prime location 
on the waterfront, adjacent to the 
Battery Park Esplanade.

In addition to the expected in-
crease in firm receptions, a number 
of other factors entered into the de-
cision to move EIW to a hotel from 
an on-campus location, where it 
has been held since 1979.  

“There were increased de-
mands in recent years for space, 
both by students moving into 
the dorm early and by employers 
wanting to add schedules that we 

could not accommodate,” reported 
Dorzback.  “In addition, the re-
quests for more varied catering 
vendors, strain on the elevators, 
and concern for safety as firms 
blocked halls with their hospitality 
trays, ‘swag,’ and signage caused 
us to re-evaluate our options.”

After extensive research and 
consultations with employers, 
alumni interviewers, students, 
and NYU catering and building 
staff, and with endorsement from 
the Student Bar Association, OCS 
determined that an off-site pro-
gram would best serve everyone’s 
interests. “Employers will absorb 
the additional expense of a hotel 
venue,” said Dorzback.  “Firms 
have been encouraging us to move 
to a hotel and seem prepared to 
offset the additional cost in ex-
change for enhanced professional 
service.”

“Getting student feedback 
will be particularly important this 
year, and we encourage students 
to correspond with us at law.
careers@nyu.edu as questions or 
issues arise,” said Dorzback.  “We 
are excited to launch this highly 
professional program this August 
and look forward to a rewarding 
interview season for students and 
employers.” 

According to Dorzback, the 
more than 15,000 interviews con-
ducted during EIW generally result 
in employment for almost 90% of 
the 2L class.  

The Battery Park Embassy Suites 
will be the new site for NYU’s Early 
Interview Week, which had been lo-
cated on campus for the past 28 years.

Dorsen Creates Fellowship 
in Conjunction with Society 
of American Law Teachers

Norman Dorsen, a professor of constitutional law at 
NYU Law, created the Dorsen Fellowship to engage 
law students with the work of legal activist schol-
ars.  The Society of American Law Teachers, which 
Dorsen founded in 1973, awarded the fellowship to 
Camilla MacFarlane, a 2L at the Catholic University 
Columbus School of Law.

Law Revue’s The Lawdyssey Butchers 
the Epic Poem, But in a Funny Way 

The NYU Law Revue took to the stage in Tishman Auditorium last weekend.  The musical skewered all things 
related to the law school, while vaguely following the broad plot strokes of Homer’s The Odyssey.  Above cen-
ter are Anne DiGiovanni ’09 as Deb Ellis and Matthew Dewitz ’08 as Sisyphus, singing “Siren in a Bottle.”  
Dewitz crooned about earning PILC funding, “Oh, I really love to canvass, baby. / Gotta hit up local business, 
honey.”  See page 8 for more pictures of the show.

Vault and U.S. News 
Release Rankings

For the first time ever, Vault—known mostly to law students for 
its rankings of law firms—has released a ranking of law schools.  NYU 
is ranked third on their listing, behind Stanford and the University of 
Michigan.  Harvard is ranked sixth, and Columbia seventh.  The main 
criterion used in determining the ordering is “employability,” differen-
tiating Vault’s list from the plethora of other rankings available.

Shortly after Vault announced its ranking system, the annual U.S. 
News & World Report rankings were released.  Despite NYU’s domi-
nance over Columbia on Vault’s list, the law school has dropped to fifth 
this year, while Columbia has retaken the number four spot.  The top three 
are Yale, Harvard, and Stanford, with the latter two tied for second.
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Administration Needs to Grow a Backbone 
and Force Us to Do What’s Best for Ourselves

To the Editor:

As much as I enjoyed last week’s issue of The Commentator, I was saddened to note that part of the 
masthead of the Review of Law and Social Change was cut off, leaving out many key players on the board 
(“NYU Journals Release 2008-09 Mastheads,” The Commentator, March 27, 2008).  A pyramid cannot stand 
without its base.  Similarly, it seems likely that RLSC would teeter and crumble without the eleven Senior 
Articles Editors and Associate Editors who were omitted:

By Andrew Gehring ’09

Looking over recent issues 
of The Commentator, I noticed 
that we published a relatively 
large number of articles about 
the new registration system in 
the early and middle parts of the 
semester.  Well, okay, there were 
only four articles about the regis-
tration system, but that’s a lot on 
a single subject for us.  I noticed 
something else, too, though: we 
hadn’t mentioned it in a month.  
Not that we’re necessarily the go-
to place for all law school news 
as it happens, but it still struck me 
as odd that such a big story sud-
denly dropped off our radar.  

The last I remember hearing 
about the new bidding system was 
that we were going to have mock 
registration sessions in order to 
learn how to use the system in 
early March.  Those were can-
celled in the aftermath of a town 
hall meeting where a number of 
complaints were voiced regard-
ing the system, ostensibly so 
that adjustments could be made 
and a new and improved system 
later debuted.  To my knowledge, 
we’re still waiting for that unveil-
ing.  (N.B. Shortly before this is-
sue went to print, the student body 
was informed that we would not 
be using the new registration sys-
tem this year.  But I wasn’t about 
to rewrite my editorial.)

At this point in the semester, 
though, it’s really too late to bring the 
new system out, regardless of how 
streamlined and polished it is.  Unless 
it has been completely overhauled 
so that it scarcely resembles what 
we were introduced to a few months 
ago, it’s still going to be complicated 
enough that—if mock training ses-
sions were necessary for the bidding 
system’s previous incarnation—
mock training sessions are going to 
be necessary for the new incarnation.  
But now we’re butting up against 
exams, and most students aren’t go-
ing to have the time or inclination to 
try to cram other, non-class-related 
information into their heads.

In short, I predict that the 
fact that we haven’t seen the new 
system since spring break signals 
a death knoll for it, at least for this 
year.  So, congratulations, 2Ls: it 
looks like you got what you wanted 
and pushed the inaugural year of the 
new system onto another class.

While I suppose I’m proud 
of my class for demonstrating the 
power of protest, I’m disappointed 
in the decision-makers behind the 
registration system for two reasons.  
First, they should keep us updated 
on the project so I don’t have to haz-
ard guesses as to whether the class 
of 2009 has escaped the clutches of 
the Dutch auction or not.

Second, and more importantly, 
I don’t think they should have 
backed down.  Yes, taking more time 

with the system allows them to 
work out some kinks.  But the 
primary motive mobilizing the 
2Ls against the system was that 
we didn’t want to have to go into 
an auction blind, where we had 
no idea what the classes were 
worth.  That problem isn’t going 
to go away.  Any class that has the 
auction system foisted upon them 
will face the same lack of infor-
mation.  And now the adminis-
tration has acknowledged that, 
if opposition is vocal enough, 
they’ll quietly back away and not 
implement changes for the better 
of the law school community.  So 
future classes—none of whom 
will want to have to be the first 
to use the system—will engage 
in the same outcry, dragging out 
the implementation of the system 
indefinitely.

I appreciate that admin-
istrators are willing to listen 
to student voices, and taking 
seriously the complaints about 
the registration system is an in-
stance of that quality.  But when 
student complaints are made 
entirely out of self-interest, 
rather than with an eye to the 
long-term betterment of the law 
school community, sometimes 
we have to be ignored.  I think 
this was one of those cases, and 
I think the school has set a poor 
precedent for any attempted 
implementations in the future.

To the Editor:

Before I make my point, I’d like to be clear on one fact: I don’t attend NYU Law and have never been to the 
campus.  I am thinking of applying to law school next year and happily discovered The Commentator on NYU’s 
website (“discover” being the operative word, since the website is nothing short of labyrinthine), which is why I know 
about the controversy I shall presently comment on.  I believe my position gives me a unique perspective on the issue, 
though perhaps my opinion will be discounted because of it.  Either way, I felt upfront disclosure was appropriate.

Barbara Bova previously asserted (“Gillers’s Expertise on Legal Ethics More Likely to Entice than Repulse Ad-
mitted Students,” The Commentator, March 27, 2008) that a professor being an expert in a field would draw students 
to the school, regardless of how engaging he or she is in the classroom.  I have never had occasion to see the professor 
mentioned in the letter, so I won’t speak to his capabilities, but I will say this: Ms. Bova is simply wrong.

I expect all professors to be experts in their fields.  If someone is teaching a class, especially at a school as 
highly regarded as NYU, I assume—and I don’t believe I’m made an ass of when I make the assumption—that he 
or she will be exceedingly well-versed in the subject.  That that assumption is true about a professor, therefore, does 
not entice me to come to a school: it will be true of all professors at all schools.  There are only two things about a 
professor that could make me want to matriculate someplace: he or she could be extremely famous (in which case 
I don’t need to see him or her teach a class for that to influence my decision), or the professor could be fantastic in 
the classroom.  So if we’re talking—as the original letter (“Admitted Students Deserve to See Worthwhile Classes,” 
The Commentator, March 13, 2008) was—about which professors prospective students should be exposed to, it 
should be entertaining and enthusiastic professors, not just those with expertise, which is all of them.

I hope my word of advice is heeded before I come to visit.

Josh Greenberg, Potential Member of the Class of ’12

To the Editor:

NYU is one of dozens of universities around the world that have banned 
the sale of Coca-Cola products on campus due to the company’s human rights 
abuses at its bottling plants in Colombia and India.  We were initially pleased 
to hear that Coca-Cola had finally agreed to allow an investigation into the 
assassinations and harassment of workers in its Colombian plants. Students 
and other human rights advocates have been waiting for such news for a long 
time.  However, this supposed investigation is yet another public relations 
smokescreen by Coca-Cola, which recently asked NYU to repeal its ban.

Coke has a history of refusing investigations into assassinations of 
workers at its plants.  They refused to work with the Worker Rights Consor-
tium (WRC), an internationally recognized organization that conducts such 
investigations, of which NYU is a founding member.  Further, they were 
uncooperative when meeting with a commission of students and administra-
tors that was intended to develop a “final protocol” for an investigation.

Coke instead began claiming, over two years ago, that the International 
Labor Organization (ILO) would conduct an investigation, but has yet to even 
set a timeline or terms for this investigation.  In April 2006, the University 
of Michigan reinstated Coke products on campus, asking that an assessment 
of conditions in Colombia be completed by March 31, 2007.  Coke still has 
not complied.  It is clear that an investigation will not take place, even by the 
ILO, Coke’s preferred choice, unless public pressure on Coca-Cola increases, 
not decreases.

The ILO, a part of the UN, may sound like a reasonable body to conduct 
such an investigation. It is a respected institution dealing with labor rights. 
However, it is neither independent nor qualified to conduct this investiga-
tion, which is why over twenty additional schools around the country have 
enacted bans even after Coke proposed the ILO as investigator.

The ILO is unqualified as a monitoring body because it has never 
conducted a company-specific study.  The ILO works with governments; 
it does not conduct such investigations, nor monitor labor standards in 
particular sites.  In fact, when interviewed in April of 2007, Coca-Cola 
spokesperson Kirsten Witt said the ILO presence in Colombia is not for 
Coca-Cola.  NYU’s ban, however, calls for a specific inquiry into the 
violence against workers in Coke’s Colombian bottling plants.

In addition, Ed Potter, Coke’s Director of Global Labor Relations—
a crisis management department created in response to the campaign 
against the company—has held a position on the ILO for over fifteen 
years.  Potter’s influence makes choosing the ILO for an investigation 
akin to including the defense attorney for the accused as a juror. 

NYU’s vote for the ban, which resulted from overwhelming support on 
campus and careful consideration in the University Senate, should be respected 
and allowed to deliver real results.  Students should encourage their Senators 
to uphold the ban when the issue comes to the floor later this month.  

Law Students for Economic Justice 
Crystal Yakacki, Alumna, NYU Campaign to Kick Coke Off Campus

Not Yet Time to Lift Campus-
Wide Ban on Coke Products
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Experts Don’t Impress Prospectives
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AT A PRICE YOU CAN AFFORD!
Conquer the MBE 

Emanuel Bar Review has listened to the market and created two new live MBE 
courses that include not only great substantive content, but also all-star professor-
lecturers, Q&A, up-to-date MBE questions refl ecting the current style of the 2008 
MBE, and small-group exercises with experienced Bar Exam tutors — all for a 
price you can actually aff ord.  

COURSE ONE: MBE REFRESHER COURSE   
�MAY� $495

The MBE Refresher Course features 18 hours of live, in-person 
substantive law lectures by Steve Emanuel and his all-star team 
of professors on the “Big Six” Multistate Examination topics: 
Constitutional Law, Contracts, Criminal Law and Procedure, 
Evidence, Property, and Torts. These in-depth lectures cover the 
precise ways that points of black-letter are applied and tested on 
today’s MBE.

•   6 MBE books of black-letter law
•   Lectures on substantive law 
•   Small group tutoring sessions
•   All materials written in 2008

COURSE TWO: INTENSIVE MBE WORKSHOP 
�JULY� $495
The Intensive MBE Workshop begins with a 200-question simulated 
MBE. Steve Emanuel and experienced tutors then review hundreds 
of MBE-style questions (including, but not limited to those on the 
simulated exam). Review is in a topic-by-topic order, to show you 
exactly how each topic gets tested on the actual MBE, which helps 
you create a “mental map” of each MBE subject. Bar tutors will 
help with hands-on quizzing and direct instruction. A “crash course” 
introduction on How to Pass the MBE by Steve Emanuel is included.

•   Simulated MBE
•   MBE books and answer books
•   “Emanuel Confi dential” mini-outline
•   Small group tutoring sessions

WHAT YOU’LL GET WITH 
SIGN�UP TO EITHER THE 
MAY OR JULY COURSE:

•   The Rigos Bar Review Series 
Multistate Bar Review (2 
Volume Set), including 
more than 1,700 MBE 
practice questions, as well 
as MBE content outlines.

•   The Guide to Legal Writing 
Style off ering tips on basic 

organization, structure, and 
formatting to help guide 
you to success on the Bar 

Exam.

•   A 200-question and answer 
Self-Assessment Test

WHAT YOU’LL GET WHEN YOU 
SIGN UP FOR BOTH THE MAY AND 
JULY COURSE:

•    A complete Bar Review 
experience, including all 
materials listed for only $795 — 
$195 off  the stand-alone course 
prices!

  www.emanuelbarprep.com   |   barreview@wolterskluwer.com

For more information in New York, contact Rhonda Schnipper at (212) 771-0785 or (917) 482-4353

urse  
uded.

$195 off  th
prices!

      See our other ad 
in Th e Commentator 
to learn why NYU 
students save $200    
   off  the May + July 
       course combo!
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By Sumit Som ’08

NYU School of Law, New 
York Law School (NYLS), and 
the NYU Environmental Law 
Journal (ELJ) jointly hosted a 
symposium entitled “Breaking 
the Logjam: An Environmental 
Law for the 21st Century” on 
March 28 and 29, 2008.  The 
symposium is just one aspect 
of the much larger Breaking the 
Logjam project begun by NYU 
professors Katrina Wyman and 
Richard Stewart and NYLS 
professor David Schoenbrod.  
Their goal is to develop propos-
als to serve as a plan for a new 
generation of U.S. environmen-
tal law, since no major piece of 
environmental legislation has 
been passed in the last 18 years.  
Their claim is that current laws 
rely excessively on centralized 
federal command-and-control 
regulatory techniques and so are 
unable to solve environmental 

Breaking the Logjam Breaks 
the Logs Out of the Jam

issues that require more broad-
based solutions.  

In order to fully develop sug-
gestions for new laws, the sym-
posium brought together over 40 
experts from both sides of the 
political spectrum to participate 
in a number of panels.  The first 
panel featured a keynote speech 
from Phil Sharp, the president 
of Resources for the Future.  He 
emphasized that any proposals 
emanating from the symposium 
need to keep in mind the neces-
sity of political feasibility.  For 
this reason, both Sharp and 
Donald Elliott of Willkie Farr 
think that much of the regulatory 
change needs to come through 
non-legislative means, like citi-
zen action. 

 Other panels discussed such 
topics as automobile– and air-
regulation, and their effect on 
climate change; the necessity 
of containing urban sprawl; and 
managing hazardous and nuclear 

waste material.  Though the 
panels were largely congenial, 
occasional outbreaks highlighted 
the passion surrounding the top-
ics.  For instance, at one point 
Joel Schwartz of the American 
Enterprise Institute cited stud-
ies to support the claim that the 
sea level was not, in fact, rising.  
The statement incited immediate 
audience reaction, and the ensu-
ing quarrel between audience and 
panel demonstrated the variety of 
beliefs about the subjects.

Using all the suggestions 
from the speakers, a pamphlet of 
concrete reform proposals will be 
prepared for distribution before the 
fall 2008 election.  These efforts 
and others aim to reform America’s 
environmental laws.  Georgetown’s 
Richard Lazarus commented at the 
symposium that there is currently 
political momentum for change, 
and only by seizing this opportu-
nity can environmental regulation 
be improved.

President
Carly Leinheiser
 

Vice President
Yoshinori Sasao
 

Student Senator
Justin Lee
 

Secretary
Jessica Lau

Students Elect New SBA 
Representatives; Two Seats 
Still Unfilled

 
Social Chairs
Nish Chari

Natalie Reyes

 

3L Representative
Kelly Giddens

Lisa Kang

Emily Voshell

 
2L Representative
Michael Blasie 
David Goodwin

James Long

Jeff Salomon

The Treasurer position and 
one of the 3L representative 
seats still remain to be filled.  
Students will be appointed 
to them in the coming 
weeks, after speaking to the 
SBA about their qualifica-
tions and interest in the jobs.

Some of us do 
know how 
to spell 
“environmental.”  

Apply to be a part of 
The Commentator 

2008-2009.

Contact asgehring@nyu.edu.
Make your voice heard, through print media.

Commentator 
Board Positions:
No Journal 
Competition
Required.  
Apply to be a part of 
The Commentator 

2008-2009.

Contact asgehring@nyu.edu.
Make your voice heard, through print media.
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FOUR YEARS OF COLLEGE. THREE YEARS
OF LAW SCHOOL. AND $250,000 LATER... 

Will She Pass The Bar Exam?
Each year, thousands of law graduates perform marvelously 
on the multiple choice section of the bar exam, only to
stumble on the critical essay portion.

Over the Bar Exam is dedicated to helping candidates 
ace the essay portion of the bar exam, offering:

• Individual on-line tutoring in which candidates tackle 
past bar exam essay questions in the areas of torts, 
contracts, evidence, criminal law, constitutional law,
property and civil procedure;

• Two or three-week programs given throughout the year, 
all without ever leaving your home;

• Expert critiques of each answer from Peter M. Halden,
Esquire, a retired member of the New Jersey Board of Bar
Examiners. From 1985 until his retirement in May 2007, 
Mr. Halden authored 18 essay questions that appeared on
New Jersey Bar Exams, and personally graded more than
35,000 essay answers. Mr. Halden practices 
law in Haddonfield, New Jersey.

For more information and to apply 
on-line, visit www.OverTheBarExam.com

By Andrew Simon ’09

There’s been a lot of talk 
about the “mortgage crisis” and 
the “recession” in recent days, 
but few people seem to really 
know how we ended up where 
we are because they simply don’t 
understand how the mortgage 
market works.  Professor Marshall 
Tracht, who teaches Real Estate 
Transactions at NYU, was able to 
offer some help in understanding 
the situation.   (Professor Tracht is 
a full-time professor at New York 
Law School and the director of 
its LL.M. program in Real Estate, 
which should take its first students 
next year.)

As a starting point, Tracht 
notes the importance of remem-
bering that the national real estate 
market is comprised of hundreds 
of local markets.  Just because 
Miami, for example, is experienc-
ing a down real estate market does 
not necessarily mean that Dallas 
is feeling the same pinch.  In fact, 
Dallas’s market is currently doing 
quite well despite the depressed 
national average.  

Still, average housing prices 
have dropped nearly 10% over the 
past 12 months. What has caused 
this unprecedented drop in hous-
ing prices nationwide?  Over the 
past decade, the United States has 
experienced a dramatic run-up in 
housing values, with prices dou-
bling on average.  “This drastic 
appreciation was largely fueled by 
borrowers’ unreasonable expecta-

The Mortgage Crisis: Understanding the Basics of the Mortgage Market
tions and financial innovations 
that increased mortgage lending, 
which together resulted in foolish 
decisions on the part of lenders and 
borrowers,” observes Tracht.  He 
opines that “we will see just how 
much was sloppiness, and how 
much actual fraud, as litigation 
unfolds in the coming years.”  Not 
surprisingly, this situation simply 
could not sustain itself forever. 

For decades Fannie Mae 
and Freddie Mac—government-
sponsored enterprises that are 
authorized to make loans and 
loan guarantees—securitized their 
loans (basically, they used the 
loans to back securities that could 
be sold as investments to the pub-
lic and other institutions) and sold 
them on the “secondary market,” 
which used to consist largely of 
other investment institutions that 
bought and sold mortgages with 
each other.  Financial institutions 
entered this kind of market in or-
der to be more profitable by mak-
ing capital available for lending 
in the areas with the highest de-
mand.  Tracht offers a simplified 
example: a bank in Florida might 
have many loan customers but not 
that many deposits and therefore a 
need for cash to lend.  Meanwhile, 
a bank in Connecticut might have 
too few loan customers but lots 
of deposits.  The Florida bank 
could sell some of the mortgages 
it owns to the Connecticut bank.  
The Connecticut bank thereby 
makes money on the debt cre-
ated in Florida and can thus take 

more deposits, while the Florida 
bank gets more money to lend and 
continues to service the debt for 
which it charges a fee. 

Today, rather than selling the 
mortgages themselves, the loans 
are normally aggregated into a 
pool, and securities backed by 
those loans are sold to investors.  
Investors may purchase actual 
ownership interests in the pool 
of mortgages, called “participa-
tion certifications.”  Or they may 
purchase bonds that are secured by 
the pool of mortgages, known as 
“collateralized mortgage obliga-
tions” (CMOs).

Fannie and Freddie, who used 
to dominate the market for selling 
these mortgage-backed securities, 
use conservative lending standards 
and are largely viewed as gov-
ernment-backed and thus “safe.”  
If a loan made by a private bank 
meets Fannie Mae’s standards it is 
considered “conforming” and can 
be sold to Fannie Mae.  Fannie 
Mae will then guarantee the loan’s 
performance and give participation 
certificates back to the bank that 
can then be sold to investors.  The 
bank will make money by taking 
a servicing fee, and Fannie will 
charge a guarantee fee, which 
used to be something like .25%.  
(These fees have gone up since 
the subprime mortgage hit.)  These 
participation certificates can then 
be sold to the investing public and 
are typically lower risk.

 But, as Tracht points out, 
“Over the past 15 years we’ve 

seen a rise of private mortgage 
securitization—that is, not by Fan-
nie and Freddie—which haven’t 
been subject to the same conserva-
tive lending standards.”  As lend-
ers began selling these securities 
to the investing public, the risk 
tolerance of the market changed.  
Tracht notes that, “While inves-
tor X may be looking for a safe 
investment and willing to take a 
small return, investor Y may not 
be so conservative, and the mar-
ket created a new security that 
meets these investor preferences 
so that lenders could maximize 
their return on the money they 
lend.”   These new securities 
were backed by high-yielding, but 
riskier, subprime mortgages—that 
is, mortgages made to borrowers 
who could not get loans under the 
standards applied by Fannie Mae 
and Freddie Mac. 

With the rise of private secu-
ritization there was a disconnect 
between the party making the loan 
and the party bearing the loss of a 
bad loan.  In the past, a bank would 
lend its own money, raised mostly 
from savings deposits or the sale of 
mortgages to other banks.  With its 
own money at risk, the bank would 
carefully evaluate each loan and 
wouldn’t rely on an expectation 
that rising home prices would bail 
it out of a bad lending decision.  
Accordingly, the old situation 
provided a natural check on the 
over-inflated expectations of the 
market that have characterized 
the past five years.  These days, 

however, “mortgage brokers and 
lenders are often paid based on 
whether they make a loan, not 
based on the loan’s long-term 
performance,” according to Tra-
cht, because they securitize the 
loan once it is made.  “The losses 
are then borne by the investors 
who buy the securities, not by the 
original mortgage lenders.” 

It is just this scenario that has 
led to many of the cases that have 
recently made headlines, where a 
borrower lied on his or her loan 
application (with or without the 
knowledge of the lender) or the loan 
was premised on wildly inappropri-
ate assumptions about the future of 
the real estate market.  Many of the 
investors who hold the securities 
and are now taking the losses are 
banks, investment banks, insurance 
companies, and other financial 
institutions, and these losses are 
depleting their capital. 

Tracht comments that, “This is 
particularly harmful to the economy 
because for every dollar of capital 
it has, a bank usually lends $10.”  
Therefore, for each loss the banks 
sustain, they must cut their lending 
by a much larger figure, making 
capital less available for new loans 
and further slowing the economy. 

“This situation can really be-
come a problem,” notes Tracht, 
“because our economy is largely 
based on trust, and if that confidence 
is undermined, investors will take 
their money to more 

See CRISIS page 8
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By Derek Tokaz ’08

Ever wondered how cost-
benefit analysis can better protect 
the environment and our health?  
Then you’ll probably want to 
check out Retaking Rationality 
(Oxford University Press 2008) 
by Richard Revesz and Michael 
Livermore.  Livermore is a 2006 
graduate of NYU Law and is cur-
rently a clerk on the U.S. Court 
of Appeals for the D.C. Circuit.  
Revesz is your dean and needs no 
other introduction.

I’ll go ahead and say now 
that there’s a positive blurb from 
Richard Posner on the back, so you 
can stop reading now and just go 
ahead and buy it.  But, if you’re in 
a bathroom stall, know you’re go-
ing to be there for a while, and the 
person before you left their copy of 
the paper on the floor, read on.

Retaking Rationality is an in-
depth look at the way cost-benefit 
analysis is used by our government 
in making important decisions that 
affect not just your life and the lives 
of your children, but also Ralph Na-
der’s career prospects.  You’ll learn 
about how cost-benefit analysis was 
developed in the Reagan Adminis-
tration and used on his campaign 
for deregulation of industry.  You’ll 

By Derek Tokaz ’08

Whether you use the in-
ternet to instant message your 
classmates to get an answer 
when you’ve just been called 
on and haven’t done the read-
ings, or to e-mail your professor 
ahead of time asking not to be 
called on because you haven’t 
done the readings, the internet 
plays a valuable role in all of 
our day-to-day lives.

Jonathan Zittrain’s The Fu-
ture of the Internet and How to 
Stop It (Yale University Press 
2008) describes in detail the 
evolution of internet-connected 
devices, going back to the days 
when the World Wide Web was 
just a glimmer in Al Gore’s eye 
and taking us up to state-of-the-
art high-tech internet devices, 
like TiVo and the iPhone.

Zittrain discusses how the 
very freedom and creativity 
which have led to innovations 
such as Wikipedia may also 
be the source of the internet’s 
downfall.  The more control 
individual users have, the worse 
the results are when scoundrels 
and other nefarious sorts trick 
them into downloading vi -
ruses and other malware.  But 
it doesn’t just stop there.  TiVo 
could (perhaps under court 
order) remove a program from 
your archive.  The FBI can use 
your cell phone to snoop, even 
when it’s turned off.  Eggo 
could order your toaster to burn 
recalled frozen waffles!

New wave of devices like 
TiVo, the iPhone, and Xbox are 

Revesz’s Retaking Rationality Reveals 
Cost-Benefit Analysis as a Tool for 
Protecting the Environment, Health

Zittrain Explains How to Stop the 
Internet from Being Hoisted by Its 
Own Generative Petard 

learn how the pro-regulation lobby 
missed a golden opportunity to re-
form the way cost-benefit analysis 
was used during the more sympa-
thetic Clinton Administration.  And 
most importantly, you’ll learn that 
it’s not true that older people are 
less valuable (I’ll let you figure out 
for yourselves if it was Revesz or 
Livermore who decided this topic 
should be addressed).

The aim of Retaking Rational-
ity is to dissuade the pro-regulation 
camp from the view that cost-
benefit analysis is necessarily 
conservative and useless to them.  

taking over the role of older 
technologies that used to not be 
connected to a central network, 
and they are capable of distribut-
ing updates and reprogramming 
your geek-toys at will and with-
out your notice, for good or for 
evil.  The internet is in a perilous 
position.  Greater protection, 
like that offered by the new 
devices, comes at the cost of 
flexibility and innovation (what 
Zittrain calls “generativity”).

If you think that you’re not 
a big enough computer geek to 
follow Future of the Internet, 
you’re probably wrong.  It can 
get a little technical at times, and 
it might be a bit intimidating to 
those of us who still type with 
the “hunt and peck” method.  
But remember, if you run across 
any terms you don’t understand, 
you can always just turn to Wiki-
pedia for help.

Revesz and Livermore take the 
view that cost-benefit analysis 
can be shaped into a neutral 
tool that will ultimately benefit 
our health and the environment.  
And, with the upcoming presi-
dential elections and the fair 
chance that we’ll see a Demo-
crat in the White House come 
2009, the pro-regulators have 
the opportunity to turn things 
around.  All they need to do is 
stop boycotting crucial decision-
making processes, start showing 
up and speaking out, hire a few 
economists that know how to do 
all that icky math stuff their lib-
eral arts education didn’t teach 
them, and learn how to slap a 
monetary value onto a human 
life (a practice which Retaking 
Rationality admits people are 
right to feel a bit uneasy about, 
but is ultimately the only practi-
cal way a government as large as 
ours can manage a society with 
so many complex issues).

You don’t need a back-
ground in economics to under-
stand Retaking Rationality, and 
you don’t even need to have 
paid attention in your Admin 
class to follow the governmen-
tal procedures.  And best of all, 
Retaking Rationality is only 

a slim 194 
pages.  I bet 
you  know 
some over-
eager gunner 
with a lon-
ger A-paper 
than that.
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Welcomes 
Professor Vicki Been 
as one of our 
founding lecturers...

And off ers NYU students 
$200 off  the regular 

May + July course price!
Discount is valid for NYU students only, as part of our lecturer discount program. 

To enroll, or for more information, please visit 

www.emanuelbarprep.com 
or contact Rhonda Schnipper at (212) 771-0875 / (917) 482-4353
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Chair
Melisa Gerecci

Casebook Editor
Katie Taylor

Marden Editor
Jed Miller

Competitions Editor
David Fillingame

ILC Editor
Anthony DeSacia

Associate Casebook Editors
Robert Gerrity

Molly Tack

Associate Competitions Editor
John McHugh

Why did you agree to be chair of 
moot court?

It’s an incredibly active or-
ganization: we publish a fat case-
book, compete in moots across the 
U.S., and host two intra-school 
Marden competitions and the Im-
migration Law Competition, both 
of which draw practicing lawyers, 
government officials, and federal 
judges.  I look forward to keeping 
the NYU student body informed 
and proud of its Moot Court Board.  
 
What was your pre-law school 
background like?

I graduated from the Plan 
II Liberal Arts Honors program 
at the University of Texas at 
Austin, where I wrote a senior 
thesis on the adaptive reuse of 
the Lone Star Brewery into the 
San Antonio Museum of Art.  
The summer before law school 
I studied Turkish in Ankara. 

NEW YORK UNIVERSITY
MOOT COURT BOARD MASTHEAD

3L Members of the 2008–2009 Moot Court Board

Associate ILC Editor
Elizabeth Mosher

Nationals Team
Lisa Debin

Sydney Nash
Kim Renk

Competitions 
Research & Writing Editors

Andy Artz
Andrew Coombs

Erin Hanna
Erin Kepler

Annie Maurer
George Mustes
Emily Voshell

Allison Wesley

Jessup Team
Laura Ginsberg

Erin Simon
Rob Tilley

Casebook 
Research & Writing Editors

Jessica Almy
Erica Cande
Mark Chen

Drew Dulberg
Jeremy Fischbach

David Fortune
Kelly Giddens
Darcy Harris

Jenn Jones
Shannon Leong
Vanessa Pastora

What are your plans and goals 
for moot court in the 2008-2009 
academic year?

Faculty Moot in the fall.  
Spelling Bee in the spring.  And 
a whole lot of oral arguments 
and brief-writing in between. 
 
Why should 1Ls apply to moot 
court?

Don’t let Lawyering be the 
last time you actually write or 
argue something in law school.  
 
What has been your favorite 
law school class and why?

Administrative & Regu-
latory State with Professor 
Rick Hills.  It  takes a gift-
ed teacher to make learning 
about bureaucracy stimulating. 
 
Do you have any advice for 1Ls 
regarding the journal/moot 
court-applying and –choosing 
process?

Know yourself—if you en-
joy reading scholarship and 
polishing articles for publication, 
then join a journal.  If you would 
rather develop your oral argu-
ment skills or write a problem 
set for publication, Moot Court 
might be the better choice.

Melisa 
Gerecci,
Moot Court

Law Revue Photo Montage

A Commentator Q&A with 
the New Moot Court Chair

attractive markets, whether 
European stock exchanges or real 
property investments in Hong 
Kong.”  This reallocation of 
capital would make it harder for 
U.S. companies and consumers 
to raise funds, creating the pos-
sibility of a significant economic 

downturn.  
The above is a simplified 

analysis of the mortgage market, 
but the fundamental point to 
understand is that our financial 
markets are built on trust.  Without 
that trust, the capital investments 
(especially foreign) that have fu-
eled much of the growth in recent 
decades will be much harder to 

come by.  There is no single party 
to blame.  Everyone from the lend-
ers down to the borrowers and 
back to the investment banks, in-
vestors, and regulators—all played 
a role in getting us to where we 
are.  Above all, it seems clear that 
the innovative financing that once 
propelled America’s growth is now 
a bane to the country.

CRISIS:  Without Trust, Capital Markets 
and Foreign Investments Slow to a Crawl
Continued from page 5
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Jonathan Sagot ’08 (above) captured 
Dean Ricky “Poseidon” Revesz’s wardrobe 
choices with uncanny accuracy during last 
weekend’s The Lawdyssey at Tishman 
Auditorium.


