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A TRULY LIVING CONSTITUTION:
WHY EDUCATIONAL OPPORTUNITY
TRUMPS STRICT SEPARATION ON THE
VOUCHER QUESTION

JOSEPH P. VITERITTT*

[T]he genius of the Constitution rests not in any static meaning it
might have had in a world that is dead and gone, but in the adaptabil-
iy of its great principles to cope with current problems and current
needs.!

—Justice William Brennan, 1985

In December, 2000, a federal appeals panel in Ohio affirmed a
trial court ruling that found a school voucher program operating in
Cleveland since 1995 unconstitutional.? This is just one of the
many voucher cases that have worked their way through the federal
and state courts over the last decade.®> But most observers who
watch such litigation closely believe that this is the voucher case that
will be reviewed by the United States Supreme Court, setting legal
precedents that could guide judicial policy-making well into the
twenty-first century. The high court signaled its interest in the case
in November, 1999, when it intervened to halt an injunction that
would have interrupted the program while the appeal was being
heard.*

Few political and legal issues in America generate as much pas-
sion as vouchers. Supporters contend that vouchers provide educa-
tional opportunity to minority and poor children who are not
adequately educated in public schools. Opponents argue that us-
ing public money to send children to religious schools violates the
Establishment Clause of the First Amendment. At the heart of this
debate are two fundamental values set deep in the American consti-

* Research Professor of Public Policy and Director, Program on Education
and Civil Society, Robert F. Wagner Graduate School of Public Service, New York
University.

1. William Brennan speech (October 12, 1985), cited in FORREST MCDONALD,
Foreword to RaoUuL BERGER, GOVERNMENT By Jupiciary: THE TRANSFORMATION OF
THE FOURTEENTH AMENDMENT, at i, xviii (1997).

2. Simmons-Harris v. Zelman, 234 F.3d 945 (6th Cir. 2000).

3. See JoserH P. VITERITTI, CHOOSING EQUALITY: ScHOOL CHOICE, THE CONSTI-
TUTION AND CiviL Society 171-78 (1999).

4. See Zelman v. Simmons-Harris, 528 U.S. 983 (1999).
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tutional tradition: human equality on the one hand, and religious
freedom on the other. There is no inherent tension between these
two cherished values. In most circumstances they can be inter-
preted compatibly, even harmoniously. However, when the Court
attempts to apply such broad constitutional values to mediate differ-
ences over public policy, it is often forced to resort to surrogate
principles as a way of formulating the translation. Often such prin-
ciples are not found within the language of the Constitution itself,
yet their customary application over time is so widely accepted that
they provide a convenient tool to contestants on either side of an
argument.

There are two such principles in hot contention within the cru-
cible of the voucher debate: educational opportunity® as a surro-
gate for human equality, and strict separation® as a surrogate for
religious freedom. Neither word—education nor separation—ap-
pears within the Constitution. Nonetheless, their points of entry
into the vocabulary of legal argument are well known. The first was
injected by the United States Supreme Court in 1954 through the
Brown” decision, launching a campaign in the name of human
equality that was unprecedented in the history of the nation, except
perhaps for the Civil War. The second was introduced by the Su-
preme Court in the landmark Everson® decision of 1947, but its full
impact was not realized until a series of rulings delivered in the
1970s raised the legal wall of separation between church and state
to a new height.?

Both the egalitarian agenda pursued by the Warren Court and
the subsequent separationist agenda carried out by the Burger

5. See VITERITTI, supra note 3, at 23-48 (discussing various policy approaches
adopted over the last half century to advance the goal of equal opportunity in
education).

6. Charles Glenn draws a useful distinction between “strict separation” (ex-
cluding religious themes, motivations, and organizations from everything govern-
ment touches), “strict neutrality” (government should not make distinctions
between religious and secular activities), and “positive neutrality” (government,
under some circumstances, should give support to religious activities when they
produce social benefits). CHARLEs L. GLENN, THE AMBIGUOUS EMBRACE: GOVERN-
MENT AND FarTH-BASED ScHooLs AND SociaL AGENcIES 74-79 (2000). What is
under consideration here is a choice between a standard of “strict separation” and
one of “strict neutrality.”

7. Brown v. Bd. of Educ., 347 U.S. 483 (1954). While this was not the first
time that the Supreme Court ruled on an education question, it was here that
educational opportunity was explicitly tied to the broader goal of equality.

8. Everson v. Bd. of Educ., 330 U.S. 1 (1947).

9. See, e.g., Comm. for Pub. Educ. and Religious Liberty v. Nyquist, 413 U.S.
756 (1973); Lemon v. Kurtzman, 403 U.S. 602 (1971).
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Court involved significant assumptions of judicial power. The cen-
tral argument of this essay is that the former was a more legitimate
exercise of authority than the latter. Brown and its judicial progeny
were crafted to address the fundamental dilemma of American de-
mocracy, requiring extraordinary government action. By the mid-
dle of the twentieth century, no comparable crisis existed over
religious liberty. Granted, there remained controversies about the
proper relationship between church and state, but the problems
associated with First Amendment freedoms did not approach those
of human inequality in either severity or durability.

Moreover, advancing educational opportunity represents a rea-
sonable and powerful remedy to the problem of human inequality,
whereas strict separation is neither the only nor necessarily the
most effective means of protecting religious freedom. When prop-
erly designed and implemented, school voucher programs enhance
the educational opportunities available to disadvantaged minority
students in a way that promotes social, economic, and political
equality. When measured as a mechanism to advance human
equality, the opportunities created by school vouchers far outweigh
any presumed threats to the First Amendment.

I
THE LEGACY OF THE WARREN COURT

Owen Fiss describes the Warren Court’s impact as revolution-
ary.!® Prior to the Warren Court, blacks were systematically disen-
franchised at the polls, excluded from serving on juries, denied
counsel when accused, and refused access to public accommoda-
tions. Similarly, legislatures were habitually gerrymandered so that
some votes carried more weight than others. States customarily fos-
tered religion in the form of school prayers and other religious
exercises.

A.  An Activist Agenda

In order to appreciate fully the significance of the Warren
Court’s jurisprudence, we must understand it not just as a mile-
stone on the long road to human equality, but also as a triumph of
judicial politics over majoritarian politics, legal realism over consti-
tutional originalism, and policy over precedent. It would have been
impossible to launch such an egalitarian revolution on the basis of
an originalist interpretation of the Constitution, since the docu-
ment itself was drafted by men who in the main were comfortable

10. Owen Fiss, A Life Lived Twice, 100 Yare L.J. 1117, 1118 (1991).
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with the institution of slavery!! and did not believe in the equality
of either blacks or women.

Even the clever technique of utilizing the Fourteenth Amend-
ment to incorporate the Bill of Rights to combat civil rights trans-
gressions by the states involved a heavy dose of new thinking. In his
meticulous, if controversial, analysis of its origins, Raoul Berger ex-
plains that the primary purpose of the Bill of Rights was to protect
the states from the federal government. Enlisting the Fourteenth
Amendment to curtail the activities of the states, or delimit their
legal powers, arguably amounted to a re-writing of the Constitution.
Berger contends that by claiming “we cannot turn back the clock,”
Chief Justice Warren converted the court into a continuing consti-
tutional convention.!?

In a more nuanced treatment of the question, legal historian
William Nelson concludes that the intentions of the Fourteenth
Amendment’s framers were more ambiguous: affirming a rhetorical
commitment to equality, but at the same time acceding to the prin-
ciple of self-governance by the states.!? According to Nelson, the
framers assumed that throughout history, Congress and the courts
would translate these general principles into legal doctrines and re-
solve the tensions between them. Undoubtedly, the courts have
gleefully taken up the assignment; unfortunately, they have not re-
solved the tensions.

Spinning out these doctrines over the course of sixteen years
would prove to be a flight of imagination by the Warren Court, un-
checked by history, law, or precedent. This escapade was, for the
most part, heralded by legal academia, yet it also produced its crit-
ics.!* Constitutional scholar Vincent Blasi, who was generally sym-
pathetic to the goals of the Warren Court, remarked on how
scholars who were otherwise cautious in their writing so easily dis-
posed of originalist arguments in order to accommodate the egali-
tarian agenda.!® Legal historian Leonard Levy proclaimed that the
Warren Court “flunked history.”'% Michael Perry comments that

11. Of the fifty-five men who attended the Philadelphia convention, at least
thirty owned slaves. FOrRREST McDoONALD, Novus ORDO SECLORUM: THE INTELLEC-
TUAL ORIGINS OF THE CoONSsTITUTION 220 (1985).

12. RaouL BERGER, supra note 1, at 458.

13. WiLLiam E. NeLsoN, THE FOURTEENTH AMENDMENT: FROM PoLiTicAL PRIN-
CIPLE TO JupiciAL DocTrINE 13-40, 64-91 (1988).

14. See generally Laura KaLmaN, THE STRANGE CAREER OF LEGAL LIBERALISM
(1996).

15. Vincent Blasi, Creativity and Legitimacy in Constitutional Law, 80 YALE L.J.
176, 192 (1972).

16. LEoNnarD W. LEvy, ConsTITUTIONAL OPINIONS 193 (1986).
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none of his colleagues who adopted activist positions on the judici-
ary ever produced a compelling legal theory refuting originalist
arguments.!?

The reasoning of the Warren Court was based on neither polit-
ical theory nor legal history; it was instead a bold form of policy
advocacy draped in the language of the Constitution. As Mark
Tushnet observed, “constitutional theory played a rather small
role”® in constructing the jurisprudence of the Warren Court, for
the Chief Justice was more inclined to rely on “humane instincts,
not a systematic philosophy.”!9

In an attempt to give order and legitimacy to the revolution
unleashed from the bench, Bruce Ackerman alludes to a new form
of “constitutional politics” that results in a form of constitutional
amendment through the “mobilized deliberation” of people, be-
yond the provisions of Article V.20 But the movement that Chief
Justice Warren and his colleagues advanced was not a popular re-
volt, at least not in the beginning. To the contrary, it was counter-
majoritarian. What gave the “rights revolution” its legitimacy was
that it sought to protect minorities whose rights were trampled
upon through legislative politics conducted at the behest of ruling
majorities. As Michael Perry explains, the grand formula encapsu-
lated in the Fourteenth Amendment was designed to place the goal
of equal treatment before the law beyond the reach of ordinary
shifting majorities.?! Earl Warren and his colleagues understood
this and embraced the Amendment to mount equality on a new
constitutional pedestal.

B.  An Egalitarian Focus

Brown v. Board of Education, the centerpiece of the Warren
Court’s egalitarian agenda, was a conspicuous case in point.22 As
history and law failed to provide a clear rationale for rejecting the

17. Michael J. Perry, The Authority of Text, Tradition, and Reason: A Theory of
Constitutional “Interpretation,” 58 S. CaL. L. Rev. 551, 602 (1985).

18. Mark Tushnet, Judges and Constitutional Theory: A View from History, 63 U.
Coro. L. Rev. 425, 439 (1992).

19. MARK TusHNET, RED, WHITE, AND BLUE: A CRITICAL ANALYSIS OF CONSTITU-
TIONAL Law 133 (1988).

20. BRuce AckerMAN, WE THE PropLE: FounpaTiONs (1991); see also BRUCE
ACKERMAN, SOCIAL JUSTICE IN THE LIBERAL STATE (1980).

21. MicHAEL J. PERRY, WE THE PEOPLE: THE FOURTEENTH AMENDMENT AND THE
SupreME Court (2000).

22. The most comprehensive history of the case remains RicHARD KLUGER,
SivpLE JusTiCE: THE HisTORYy OF BROWN v. BoArRD OF EDpUCATION AND Brack
AMERICA’S STRUGGLE FOR EqQuaLTy (1975). A more recent analysis, focusing on



\Server03\productnt\N\NYS\57-1\NYS114. txt unknown Seq: 6 20-JUL-01 12:35

94 NYU ANNUAL SURVEY OF AMERICAN LAW 57/2000

separate but equal doctrine, the Court turned to social science.
When the opinion came down, James Reston of The New York Times
dubbed Brown a “sociological decision.”?® In reaching its conclu-
sion, the Supreme Court did not attempt to demonstrate that the
authors of the Fourteenth Amendment intended to outlaw racial
segregation, nor did the justices clearly state that they were over-
turning precedents set down in the Plessy case.?* They relied in-
stead on expert testimony presented by Dr. Kenneth Clark, who
argued that segregation created a feeling of psychological inferi-
ority among black children and therefore was harmful.

Clark’s studies, cited in the famous “Footnote 11,” were rather
primitive.?> They were based on a small sample and did not use a
control group. Clark simply asked African American children to
choose from an assortment of white and black dolls. When chil-
dren responded that they thought the white dolls were nicer, he
concluded that racial segregation generated feelings of racial inferi-
ority. The experiments were repeated using pictures of dolls. To
think that these studies provided the foundation for the most
profound decision handed down by the Supreme Court in an en-
tire century, and arguably in all time, is astounding. But the studies
sufficed. They sufficed because the Court needed a reason to strike
down a policy of racial segregation that was morally reprehensible,
a policy that could not be justified in a country that supposedly was
dedicated to the proposition that all people are created equal.2®

Despite its merit on moral grounds, Brown potentially was
problematic on institutional grounds for it opened the door to an
extraordinary concentration of judicial power. The style of its rea-
soning set the stage for a period in American law when the Court
could do as it pleased so long as it could conjure up a plausible
explanation for its action. As political theorist Harvey Mansfield ex-

the long-term impact of the case, is James T. PATTERSON, BROWN v. BOARD OF EpU-
cATION: A CiviL. RIGHTS MILESTONE AND ITs TROUBLED LEGacy (2001).

23. James Reston, A Sociological Decision, N.Y. TimEs, May 18, 1954, at 14.

24. Plessy v. Ferguson, 163 U.S. 537 (1896) (upholding equal but separate
accomodations for railway compartments); see KALMAN, supra note 14, at 27; see also
CHARLES F. LOGREN, THE PrLEssy Cask: A LEGar-HisTORrICAL INTERPRETATION (1987)
(providing a fuller discussion of the case); NELSON, supra note 13, at 185 (arguing
that while the Supreme Court bowed to segregation to protect state prerogatives, it
also exhibited a commitment to equal opportunity in education).

25. Lucas A. Powg, Jr., THE WARREN COURT AND AMERICAN Povitics 39-44
(2000).

26. But see Rogers M. Smith, Beyond Tocqueville, Myrdal, and Hartz: The Multiple
Traditions in America, 87 Am. PoL. Sci. Rev. 549 (1993) (offering a more critical
interpretation of the values upon which the U.S. was founded).
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plains, “Liberals, for their part, have adopted an openly exploitative
attitude toward a ‘living constitution’ that is theirs to use, manipu-
late, or ignore as they please . . . . They seem to have lost any sense
that a constitution should embody principles, procedures, and insti-
tutions that do not go out-of-date . . . .”%7

Mansfield is equally critical of conservatives who seek to accom-
plish their political goals through the process of constitutional
amendment, treating the document as if it were a policy tool rather
than the embodiment of lasting values and ideals handed down
through the ages. For both groups, he laments, the Constitution is
seen as “an instrument of the people, not as a control on them; it is
to be used, not to be lived under.”?® Mansfield’s perspective is in-
teresting for a conservative thinker. While disapproving of what he
sees, Mansfield’s observation shares more common ground with the
constitutional populism alluded to by Bruce Ackerman than with
the anxieties felt by Raoul Berger and others, who fear that concen-
trating power in the hands of a small unelected body undermines
democracy.

I remain more fearful of the former than the latter. This is so
partly because history has shown that it is difficult for the Court to
implement unpopular policies that do not have the support of the
other branches of government.?? But, more importantly, I wonder,
if the courts do not protect the rights and legitimate needs of mi-
norities, who will? If not for the presumptuous behavior of the
Court in Brown, children might still be prohibited by law from at-
tending certain schools on the basis of their skin color.

The unanimous decision handed down by the Supreme Court
was indeed more bold than anyone might have expected at the
time, but it was also a legitimate use of judicial power. It was legiti-
mate because it addressed what Gunnar Myrdal, who testified
before the Court, referred to as the great “American Dilemma,”3? a
dilemma that had haunted the nation since the days of slavery and
continues to do so today. It sought to correct an injustice imposed
upon racial minorities that could not then have been addressed

27. HARVEY C. MANSFIELD, JR., AMERICA’S CONSTITUTIONAL SouL 178 (1991).

28. 1d.

29. The point is best demonstrated by GERALD N. RoseENBERG, THE HoLLow
Hore: Can Courts BRING ABOUT SociaL CHANGE? 82-93 (1991). Other accounts
are presented in ALEXANDER M. BickeL, THE LEasT DANGEROUS Branch: THE Su-
PREME COURT AT THE BAR oF PoLitics (1962), and JouNn HarT ELy, DEMOCRACY AND
DistrUsT: A THEORY OF JupIcIAL ReviEw (1980).

30. GUNNAR MYRDAL, AN AMERICAN DiLEMMA: THE NEGRO PROBLEM AND MoOD-
ERN DEMOCRACY (1944).



\Server03\productnt\N\NYS\57-1\NYS114. txt unknown Seq: 8 20-JUL-01 12:35

96 NYU ANNUAL SURVEY OF AMERICAN LAW 57/2000

through majoritarian political institutions—not by the Congress,
not by the state legislatures, not even by the executive branches at
either level of government.

Nobody could expect the high court to solve the problem of
race with one wave of the judicial wand.?! Brown, however, in-
sightfully came to terms with the central role that education plays in
furthering equality in a democratic society. Referring to education
as “perhaps the most important function of state and local govern-
ment,” the Court outlined education’s multiple roles in fostering
citizenship, awakening cultural values, preparing for the profes-
sions, and helping a child adjust to his environment.3? Indeed, the
Court declared that “it is doubtful that any child can reasonably be
expected to succeed in life if he is denied the opportunity of an
education.”® Education was referred to as “a right that must be
made available to all on equal terms.”®* This commitment to equal-
ity of educational opportunity as a fundamental right was the most
important promise held out by the Brown decision.

As bold as Brown was in a political and institutional sense, it
also was indicative of a certain moderation on the part of the Court.
Although the Court sought to strike down conspicuous legal barri-
ers to educational opportunity, it did not presume to know how to
raise the academic achievement of poor children. As far as the
original Brown decision went in outlawing de jure racial segregation,
the “all deliberate speed” standard adopted in the second Brown
decision?5 signaled that the Warren Court was prepared to move
slowly and cautiously in implementing its order. The Warren Court
did not assume an aggressive stance on desegregation until 1968
when, after fourteen years of official incrementalism, it charged dis-
tricts that had a history of enforced separation with an “affirmative
duty” to convert to a unitary system.36

C. The Burger Court’s Extension and Retreat

It was left to the Burger Court to up the legal ante, sanctioning
racial integration through a policy of quotas in student assign-

31. For an analysis of how the legislative, executive, and judicial branches sub-
sequently implemented Brown’s mandate, see ROsEMARY C. SALOMONE, EQuaL Epu-
CATION UNDER Law: LEGAL RiGHTs AND FEDERAL Poricy IN THE Post-Brown Era
(1986).

32. Brown v. Bd. of Educ., 347 U.S. 483, 493 (1954).

33. Id.

34. Id.

35. Brown v. Bd. of Educ., 349 U.S. 294, 301 (1955).

36. See Green v. County Sch. Bd., 391 U.S. 430, 437-38 (1968).
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ments, thus validating the controversial policy of forced busing.3?
Busing was presumptuous for at least two reasons. Not only did
busing move the country from a legally and morally justified policy
of nondiscrimination to one of forcing children to attend schools
outside their own communities, but there was no evidence that
court-enforced racial mixing would serve the educational or social
interests of black children.?® If segregation is psychologically dam-
aging to minority children, what are we to think of an ordeal that
obliges children to ride a bus into a hostile environment? What
harm might be done to youngsters who are asked to confront con-
flict, ridicule, and violence on the way to school every day?

Ironically, the same Court that moved so aggressively on racial
integration set the clock back a full generation when it declared in
Rodriguez that “the Equal Protection Clause does not require abso-
lute equality or precisely equal advantages™® in education. The
reasoning offered in the landmark school finance case was an “ab-
sence of any evidence that the financing system discriminates
against a definable category of ‘poor people.””40

At that juncture, the Burger Court was in the process of reex-
amining the activist legacy of its predecessor, or at least its activism
on one front. As Justice Powell explained, “every claim arising
under the Equal Protection Clause has implications for the relation-
ship between national and state power under the federal system.”*!
What really transpired was the exchange of one form of judicial
activism for another: a calculated retreat from the campaign for

37. See Swann v. Charlotte-Mecklenberg Bd. of Educ., 402 U.S. 1, 25 (1971).
For a sympathetic analysis of the case, see BERNARD ScHWARTZ, Swann’s Way: THE
ScHooL BusING Case aND THE SUPREME Court (1986). For opposing viewpoints
on the busing debate, see GARY ORFIELD, MUST WE BUS? SEGREGATED SCHOOLS AND
NaTtiONAL Povricy 119-50 (1978) (in favor); Lino A. GRAGLIA, DISASTER BY DECREE:
Tuae SuprREME CoURT DEcISIONS ON RACE AND THE ScHooLs 17, 258-281 (1976)
(against). Unfortunately, while court action managed to end de jure school segre-
gation, it never succeeded in ending de facto segregation. See DAVID ARMOR,
FORCED JUSTICE: SCHOOL DESEGREGATION AND THE Law 171-73 (1995).

38. See William B. Stephan, The Effects of School Desegregation: An Evaluation
Thirty Years After Brown, in ADVANCES IN APPLIED SOCIAL PsycHoLoGy (M. Saxe & L.
Saxe, eds., 1986); Judith R. Porter & Robert E. Washington, Black Identity and Self-
Esteem, 5 ANN. Rev. OF Soc. 53-74 (1979); NaNcy ST. JOHN, SCHOOL DESEGREGATION
(1975). The Court later took a more moderate position in 1974 by rejecting an
inter-district busing plan involving suburban districts in the area of Detroit, when it
could not be proven that the districts in question were culpable in promoting or
perpetuating segregation in the city. Milliken v. Bradley, 418 U.S. 717 (1973).

39. San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 24 (1973).

40. Id. at 25.

41. Id. at 44.
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human equality once carried under the banner of the Fourteenth
Amendment, only to be succeeded by a new form of activism
launched under the banner of the First Amendment that would
widen the gulf of separation between church and state.

D. The Warren Court on Church and State

As with its original stance on desegregation, the Warren Court
assumed a moderate position on First Amendment questions.
Among its more notable education decisions were two that struck
down school prayer.#2 The Warren Court also invalidated an Ar-
kansas law that prohibited the teaching of evolution in public
schools.*® These decisions have served as sound judicial prece-
dents, still honored by the Court today.**

On the issue of aid to children attending parochial schools, the
Warren Court was decidedly accommodationist in the one ruling it
handed down. In the Allen*> case, the Court upheld a textbook
loan program that involved children who attended religious
schools. Emphasizing the benefits provided to children in a text-
book case from 1930,¢ and citing Everson,*” where the Court had
permitted transportation assistance to parochial school children,
the Allen ruling differentiated between the secular benefit that chil-
dren derive from using a textbook in school and the religious as-
pects of the parochial school curriculum.*® Three years earlier,
Congress had passed the Elementary and Secondary Education
Act,*® a cornerstone of President Lyndon Johnson’s “Great Society”
program, leading to the greatest expenditure of federal education
dollars ever. Without serious legal protest, the law explicitly
adopted the “child benefit” concept to assure that parochial school

42. Engel v. Vitale, 370 U.S. 421 (1962); Abington School District v. Schempp,
374 U.S. 203 (1963).

43. Epperson v. Arkansas, 393 U.S. 97 (1968).

44. Perhaps it is worth noting that the Court, in four separate instances in
1961, approved Sunday closing laws. Gallagher v. Kosher Market, 366 U.S. 617
(1961); Braunfeld v. Brown, 366 U.S. 599 (1961); Two Guys From Harrison-Allen-
town Inc. v. McGinley, 366 U.S. 582 (1961); McGowan v. Maryland, 366 U.S. 420
(1961). The Warren Court also showed concern for religiously observant people
by supporting the claim of a religious observer who was denied unemployment
compensation for her refusal to observe the Sabbath. Sherbert v. Verner, 374 U.S.
398 (1963).

45. Bd. of Educ. v. Allen, 392 U.S. 236 (1968).

46. See Cochran v. La. St. Bd. of Educ., 281 U.S 370, 375 (1930).

47. Everson v. Bd. of Educ., 330 U.S. 1 (1947).

48. Allen, 392 U.S. at 243-47.

49. Elementary and Secondary Education Act of 1965, Pub. L. No. 89-10, 79
Stat. 27.
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children who met set income criteria would be permitted to partici-
pate in remedial programs.5°

By the time Earl Warren retired in 1969, a “broadly conceived
egalitarianism” based upon the Fourteenth Amendment had be-
come the most highly valued doctrine in American constitutional
law.5! A broadly accommodationist approach to the First Amend-
ment had emerged, striking a balance between disestablishment
and free exercise. The approach validated the child benefit princi-
ple and recognized a significant distinction between direct and in-
direct aid, while remaining vigilant not to sanction religious activity
and teaching within the public schools. This would soon change.

II
THE EXCESSES OF THE BURGER COURT

One of the most significant legacies of the Burger Court is its
effect in raising the wall of separation between church and state to
a height that was unparalleled in the history of the nation.? Like
the Warren Court’s application of the Equal Protection Clause, the
Burger Court’s use of the Establishment Clause was adventurous
and blunt. However, the Burger Court proceeded without an
equivalent benefit of political legitimacy.

A.  Historical Background of the First Amendment

The First Amendment was adopted not just for the purpose of
preventing the new federal government from establishing a na-
tional church, but also to protect important state prerogatives.>® In
1789, at least six states had some form of government support for
churches, and at least four others limited office-holding to either
Christians or Protestants.5>* It was widely understood that the Estab-

50. See EUGENE EISENBERG & Roy D. MOREY, AN AcT oF CONGRESS: THE LEGIS-
LATIVE PROCESS AND THE MAKING OF EpucaTtioN Poricy 75-95 (1969).

51. See Philip B. Kurland, Equal in Origin and Equal in Title to the Legislative and
Executive Branches of the Government, 78 Harv. L. Rev. 143 (1963). For a more sym-
pathetic treatment of this phenomenon, see RONALD DWORKIN, A MATTER OF PRIN-
cripLE 205-13 (1985) and RoNaLb DwoORkIN, TAKING RiGHTS SerRiousLy 272-78
(1977).

52. One dramatic exception to this pattern in education occurred when the
Court relieved, under very specific circumstances, the burden of Amish parents to
abide by compulsory education laws on the basis of their religious beliefs. See Wis-
consin v. Yoder, 406 U.S. 205 (1972).

53. AkHaIL REED AMAR, THE BiLL oF RicHTs: CREATION AND RECONSTRUCTION
34 (1998).

54. Id. at 32-33; see also LEONARD W. LEvy, ORIGINS OF THE BILL OF RiGgHTS 23
(1999) (claiming that five states either permitted or had established religions).
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lishment Clause would have no bearing on the manner in which
the various states dealt with religious institutions. As late as 1875,
Congressman James Blaine of Maine, a hostile campaigner against
the Catholic Church, attempted to correct this “constitutional de-
fect” by proposing an amendment that would have prohibited the
states from giving financial aid to religious schools.>®

Even on a national level, it hardly can be said that the authors
of the First Amendment were ardent separationists. The Northwest
Ordinance adopted by the First Congress provided for the religious
education of the Native American population.’¢ Subsequently,
President Thomas Jefferson signed a treaty with the Kaskaskia tribe,
providing funding for the upkeep of a minister and a church.>?
The Supreme Court approved the treaty in an opinion written by
Chief Justice John Marshall.>® The First Congress also instituted
the appointment of congressional chaplains and began the practice
of having the president issue a Thanksgiving Proclamation to the
Almighty, a task which President Washington carried out with great
enthusiasm.

Contemporary separationists are drawn to Jefferson’s famous
metaphor of the “high wall” of separation between church and state
as if it were an authoritative source for understanding the meaning
of the First Amendment.5® Jefferson, however, was not a party to
the deliberations that produced the Bill of Rights and in fact was
out of the country when it was written. His thoughts on religion
were hardly representative of his time, or of the men who partici-
pated in the drafting.® And despite his separationist views, Jeffer-

For a more thorough analysis, see generally THomAs J. CURRY, THE FIRST FREE-
pOMS: CHURCH AND STATE IN AMERICA TO THE PASSAGE OF THE FIRST AMENDMENT
(1986) and LroNarD W. LeEvy, THE ESTABLISHMENT CLAUSE: RELIGION AND THE
FirsT AMENDMENT 1-78 (1994).

55. See Joseph P. Viteritti, Blaine’s Wake: School Choice, the First Amendment, and
State Constitutional Law, 21 Harv. J.L. & Pus. PoL’y 657, 670-72 (1998).

56. See An Ordinance for the Government of the Territory of the United
States North West of the River Ohio, reprinted in THE NORTHWEST ORDINANCE app.
at 125 (Frederick D. Williams ed., Michigan State University Press 1989).

57. RoBERT L. COrRD, THE SEPARATION OF CHURCH AND STATE: HISTORICAL
Fact anp CUrreNT Fiction 261-63 (1982).

58. Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832).

59. The phrase “wall of separation” is originally attributable to Roger Wil-
liams. See MaArRk DEWoLFE HowE, THE GARDEN AND THE WILDERNESS: RELIGION AND
GOVERNMENT IN AMERICAN CONSTITUTIONAL HisTORY 5-6 (1965).

60. See generally JonN FERLING, SETTING THE WORLD ABLAZE: WASHINGTON, AD-
AMS, JEFFERSON AND THE AMERICAN RevoruTioN (2000) (arguing that Jefferson’s
role in the founding of the nation has been exaggerated by historians and popular
writers).
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son understood that the Constitution limited the power of the
federal government and was not intended to interfere with the
common arrangements found in the states.5!

As gifted as he was, the gentleman from Monticello was a study
in contradictions. The same individual who wrote so eloquently on
human equality in the Declaration of Independence believed that
blacks were naturally inferior®2 and had a condescending attitude
toward women.%® The same man who was an early advocate of uni-
versal education recommended that only the brightest students be
educated beyond their primary years.%* Jefferson was also the origi-
nal anti-originalist on constitutional issues. Insisting that “the earth
belongs to the living,” he believed that people of every generation
should draft their own constitutions.®> Nevertheless, he would have
been horrified by the prospect of letting nine unelected judges re-
work the document on their own.%6

Madison is another matter. James Madison, the chief architect
of our Constitution, was an avowed originalist who, unlike his fellow
Virginian, hoped that the new system of government would offer
stability to the politically volatile circumstances of the late eight-
eenth century.” He was also a separationist of sorts, having some-
what inconsistent views on church and state. Though he railed
against the use of congressional chaplains in his famous Memo-
randa,%® he supported the practice as president. He reinstituted the
Thanksgiving Proclamation after his predecessor, Jefferson, had
suspended it. Indeed, Madison joined Jefferson in opposing a Vir-
ginia proposal that would have supported “teachers of the Christian
religion,”®® but this hardly qualifies him as a strict separationist.

61. See JeAN M. YARBROUGH, AMERICAN VIRTUES: THOMAS JEFFERSON ON THE
CHARACTER OF A FReEe ProprLE 192 (1998).

62. GARRETT WARD SHELDON, THE PoLiTicAL PHiLOsoPHY OF THOMAS JEFFER-
soN 129-40 (1991); RicHarDp K. MATTHEWS, THE RaDICAL PoLiTics OF THOMAS JEF-
FERSON: A REvisionisT View 53-76 (1984).

63. FERLING, supra note 60, at 35-36. The complexity of Jefferson’s personality
and character is nicely captured in JosepH J. ELLIS, AMERICAN SPHINX: THE CHARAC-
TER OF THOMAS JEFFERSON (1996).

64. See SHELDON, supra note 62, at 62-67.

65. See MATTHEWS, supra note 62, at 22-23.

66. See id.

67. See generally Jack N. RAROVE, ORIGINAL MEANINGS: POLITICS AND IDEAS IN
THE MAKING OF THE CONSTITUTION 339-65 (1997).

68. James Madison, Detached Memoranda (1817), in 5 THE FOUNDERS’ CON-
sTITUTION 103-05 (Philip B. Kurland and Ralph Lerner eds., 1987).

69. JamEs MADISON, MEMORIAL AND REMONSTRANCE AGAINST RELIGIOUS ASSESs-
MENTS (1785), reprinted in THE CompLETE Mapison: His Basic WritinGs 299 (Saul
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I am more inclined to see Madison as a non-preferentialist, not
just because of his inconsistency on the issue of separation, but be-
cause of his more central concern about the fate of religious minor-
ities.”” Madison was fully aware that the proposal put forward by his
fellow Virginians was the result of a growing majoritarian consensus
concerning the need for strong religious associations as a founda-
tion for civic life in the fledgling nation. The proposal’s support-
ers—who counted George Washington, John Marshall, and Patrick
Henry among their numbers—feared that the demise of the
Anglican establishment would weaken the vitality of local communi-
ties. This led Madison to suspect that a new informal establishment
might emerge. Likewise, in opposing congressional chaplains, he
expressed doubts that religious minorities—Catholics and Quakers,
in particular—would ever have a turn to serve. He worried over
how the system would work with regard to outsiders.

We may argue about whether Madison was a strict separationist
or a non-preferentialist,”! but we can be certain that Madison had
an overarching concern for the rights and interests of minorities.
He hoped minorities would be protected by a robust political plu-
ralism?? and a diversity of religious membership. He believed that
the more interest groups there were within the polity, the less likely
it was that tyranny would prevail; the larger the number of religious
sects thriving within society, the weaker the threat of oppression.”
Unlike strict separationists who perceive religious organizations as a
potential threat to democracy, Madison felt that a robust religious
pluralism would protect individual freedom.

It was not until 1940 that the Supreme Court incorporated the
Free Exercise Clause under the protection of the Fourteenth
Amendment,” and seven years later, through Everson v. Board of Ed-

K. Padover ed., 1953); also see GARRETT WARD SHELDON, THE PoLITiCAL PHILOSOPHY
OF JaMEs Maprson, 32-33 (2001).

70. See VITERITTI, supra note 3, at 121-26. For a spirited dissent, see also Jack
N. Rakove, Once More into the Breach: Reflections on Jefferson, Madison and the Religious
Problem, in MAKING Goobp CitizENs: EpucatioN anD Civil. Society 233-62 (Diane
Ravitch & Joseph P. Viteritti eds., 2001) [hereinafter MAKING Goop CITIZENS].

71. See LEONARD W. LEvy, THE ESTABLISHMENT CLAUSE: RELIGION AND THE
FIRsT AMENDMENT 112-19 (1994); see generally Michael W. McConnell, The Origins
and Historical Understanding of Free Exercise of Religion, 103 Harv. L. Rev. 1410
(1990).

72. See Te FepERALIST NO. 10 (James Madison); see also Davip EpsTEIN, THE
PouriticaL. THEORY OF THE FEDERALIST, 59-110 (1984).

73. 1Id.

74. Cantwell v. Connecticut, 310 U.S. 296 (1940).
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ucation,” that the Court incorporated the Establishment Clause. As
mentioned, the child benefit concept had been adopted in 1930.
Prior to that, the Pierce’s and Meyer”” decisions confirmed the right
of parents to control their children’s educations and to have them
educated in schools that reflect familial values. The high wall of
separation did not become a legal reality until the 1970s when the
Burger Court hoisted it to a new level.

B.  The First Amendment Decisions of the Burger Court

The First Amendment jurisprudence of the Burger Court was
anchored by two decisions that strict separationists regularly cite in
their briefs against aid to religious schools. Lemon™ set down a
three-part test designed to determine when interaction between
government and religious institutions violates the Establishment
Clause. The standards were so loosely defined that they became a
blunt tool for the Court to do as it pleased regarding the First
Amendment. It used this power later in Nyquist,”® declaring that
when government provides assistance for parents to send their chil-
dren to sectarian schools, it must be concluded that “the purpose
and inevitable effect are to aid and advance those religious institu-
tions.”8" It was a remarkable leap of logic, especially in light of the
child benefit concept, for the Court to surmise that whenever assis-
tance is made available to children who attend religious schools, it
is tantamount to aid given to the institutions. Equally preposterous
was the Court’s incentive theory, which presumed that the use of
public funds partially to reimburse the costs of private school tui-
tion provides an incentive to attend such schools, even when the
opportunity involves no obligation and public school options exist
simultaneously.8!

75. 330 U.S. 1 (1947); See generally VITERITTI, supra note 3, at 129-33 (discuss-
ing the early First Amendment decisions of the U.S. Supreme Court).

76. Pierce v. Soc’y of Sisters, 268 U.S. 510 (1930).

77. Meyer v. Nebraska, 262 U.S. 390 (1923).

78. Lemon v. Kurtzman, 403 U.S. 602, 614-15 (1971). The three-part test pro-
hibited government action that (1) has no “secular purpose,” (2) has a “primary
effect” of advancing religion, and (3) fosters “excessive entanglement” between
church and state.

79. Comm. for Pub. Educ. and Religious Liberty v. Nyquist, 413 U.S. 756
(1973).

80. Id. at 793.

81. Sloan v. Lemon, 413 U.S. 825, 832 (1973); See Joseph P. Viteritti, School
Choice and American Constitutionalism, in CHARTER SCHOOLS, VOUCHERS AND PUBLIC
EpucatioN (Paul E. Peterson & David Campbell eds., 2001) (challenging the in-
centive theory).
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Taken in its entirety, the First Amendment case law handed
down by the Burger Court was confused and incoherent. Lemon
came down just two years after Walz, which approved tax exemp-
tions for religious institutions, with the Chief Justice rejecting the
idea of complete separation in favor of a “benevolent neutrality.”52
If tax exemptions for churches and other religious institutions do
not advance their interests and their financial viability, then it is
difficult to imagine what does. In crafting the Lemon opinion,
nonetheless, Chief Justice Burger drew liberally from Walz as an au-
thoritative source. While warning against “sponsorship, financial
support and active involvement of the sovereign,”®® Chief Justice
Burger counseled that “total separation is not possible in such an
absolute sense.”84

But it was toward total separation that the Court seemed to be
moving, if in a fatuously clumsy way. The fine line distinctions
drawn in its opinions defied reason. In one response to the child
benefit concept, it held that textbook loans are a benefit “to parents
and children, not to schools,”®® while in another it ruled that loan-
ing instructional equipment had “the unconstitutional primary ef-
fect of advancing religion.”®¢ Although it was still permissible to
provide parochial school students with transportation to school,
public funds could not be used to give the same students a ride to a
museum or a park.8” Nor, although the First Amendment permit-
ted it, were the states obliged to provide transportation services to
parochial school students on an equal basis with their public school
peers.88 And while it was permissible to offer tax exemptions to
religious institutions, no state income tax reductions could be made
available to parents who sent their children to religious schools.®?

On the whole, the First Amendment jurisprudence of the Bur-
ger Court was based on neither logic nor precedent. If anything, it
was based on a metaphor, a metaphor borrowed by Jefferson from

82. Walz v. Tax Comm’n, 397 U.S. 664, 669 (1970).

83. Lemon v. Kurtzman, 403 U.S. at 614-15 (1971), citing Walz v. Tax
Comm’n, 397 U.S. at 674-76.

84. Id. at 614.

85. Meek v. Pittenger, 421 U.S. 349, 360 (1975), quoting Bd. of Educ. v. Allen,
392 U.S. 236, 243-44 (1968), overruled by Mitchell v. Helms, 120 S. Ct. 2530, 2540
(2000).

86. Id. at 363.

87. See Wolman v. Walter, 433 U.S. 229 (1977), overruled by Mitchell v. Helms,
120 S. Ct. 2530 (2000).

88. Leutkemeyer v. Kaufman, 419 U.S. 888, 889 (1974).

89. Franchise Tax Bd. v. United Americans for Pub. Sch., 419 U.S. 890
(1974).
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Roger Williams and enshrined by Justice Black in Everson, that was
not directly traced to the original thinking of the Framers. It was
another exercise in judicial audacity, perhaps equal in reach to that
of the Warren Court. However, the Burger Court’s stretching of
the Establishment Clause to mean strict separation did not have the
same legitimacy as the Warren Court’s stretching of the Fourteenth
Amendment to demand equality of educational opportunity. While
the connection between educational opportunity and human
equality is clear and verifiable, there is no such causal link between
strict separation and religious freedom. To the contrary, given the
constitutional requirement to satisfy the Free Exercise Clause while
safeguarding against religious establishment, it is at least arguable
that a relaxed form of separation is more prudent.

II1
THE REHNQUIST COURT

The high wall of separation erected in the 1970s began to
crumble in 1980 when the Burger Court upheld a New York law
that provided private and parochial schools with funding to admin-
ister exams and collect other data required by the state. Then in
1983 the Supreme Court, in Mueller v. Allen,°' approved a Minne-
sota statute that granted a tax deduction to parents for tuition, text-
books, and transportation. Mueller was a landmark decision on
several counts. In validating tuition relief to parochial school par-
ents, it made a distinction between direct aid and indirect aid, thus
reinstating the child benefit concept. Writing for the majority, As-
sociate Justice Rehnquist explained that “[w]here . . . aid to paro-
chial schools is . . . only . . . a result of decisions of individual
parents[,] no ‘imprimatur of state approval’ . . . can be deemed to
have been conferred.””?

Gone was the ill-conceived presumption that aid to attend a
religious school is an incentive to practice religion or that the ad-
vancement of religion is the necessary intent and result of such aid.
Portending his eventual tenure as Chief Justice, Rehnquist opined
that the time had come to relax the “primary effect” prong of
Lemon.?3 In a subsequent dissenting opinion, Rehnquist challenged
the historical premise that was a cornerstone of the Burger Court’s
First Amendment jurisprudence, declaring “[t]here is simply no

90. Comm. for Pub. Educ. and Religious Liberty v. Regan, 444 U.S. 646, 648
(1980).

91. 463 U.S. 388 (1983).

92. Id. at 399.

93. Id. at 393.
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historical foundation for the proposition that the Framers intended
to build the ‘wall of separation’ that was constitutionalized in Ever-
son.”%* Furthermore, he emphasized, the Lemon test merely repeats
the historical error, leading to case law that “has no basis in the
history of the amendment it seeks to interpret, is difficult to apply,
and yields unprincipled results.”>

Between 1986 and 1995, the Rehnquist Court handed down a
series of key rulings that signaled a dramatic reversal of previous
case law. These include cases allowing a student to use a govern-
ment scholarship to attend a bible college, letting a parochial
school student receive the services of a government subsidized sign
language interpreter,®” and permitting a student club at a public
university to advance a religious message in a school newspaper.®®
In the course of its deliberations, the emerging Rehnquist majority
seemed to be moving toward a more neutral position on aid to pa-
rochial school children, refraining from treating religious institu-
tions with the suspicion characteristic of its predecessor. Early on,
Justice Powell set down a three point standard that would guide the
Court’s thinking on the subject of school aid. In order to pass con-
stitutional scrutiny, such aid would need to (1) be facially neutral
regarding religion (not favoring religion in general, any particular
religion, or non-religion); (2) be equally available to public and pri-
vate school students; and (3) be allotted to sectarian institutions
only as a result of independent decisions made by parents.?®

If there were any doubt that the Rehnquist Court was rethink-
ing the standards that guided the First Amendment jurisprudence
of its predecessor, two more recent cases remove that doubt. In
Agostini v. Felton,'*° a 5-4 majority overruled a 1985 decision'®! that

94. Wallace v. Jaffree, 472 U.S. 38, 106 (1985) (Rehnquist, J., dissenting).

95. Id. at 112.

96. Witters v. Washington Dep’t of Servs. for the Blind, 474 U.S. 481 (1986).

97. Zobrest v. Catalina Foothills Sch. Dist., 509 U.S. 1 (1993).

98. Rosenberger v. Rector of the Univ. of Va., 515 U.S. 819 (1995). In 1988,
the Court ruled that federal funds could be given to Catholic organizations that
discourage sexual activity and abortion. Bowen v. Kendrick, 487 U.S. 589 (1988).
In 1991 it ruled that public schools must permit student religious clubs to meet
under the same terms as other non-curricular organizations. Bd. of Educ. v.
Mergens, 496 U.S. 226 (1990). In 1993 it ruled that a public school could not deny
access to a group wanting to use its facilities to show a religious film after school
hours. Lamb’s Chapel v. Ctr. Moriches Sch. Dist., 508 U.S. 384 (1993).

99. Witters, 474 U.S. at 490-92 (Powell, J., concurring). For a critical, and no-
tably unbalanced, look at the Rehnquist Court’s First Amendment jurisprudence,
see TINSELY E. YARBROUGH, THE REHNQUIST COURT AND THE CONSITUTION 155-78
(2000).

100. 521 U.S. 203 (1997).
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prevented public school teachers from providing remedial services
to parochial school children on the premises of their own schools.
Affirming the principle of neutrality,!°? the majority found “more
recent cases have undermined the assumptions upon which . . .
Aguilar relied.”1%% Justice O’Connor’s opinion did not directly re-
ject the Lemon standard, and it appeared to leave the door open for
future challenges regarding aid that is not supplementary in na-
ture. Agostini, nonetheless, was a deliberate confirmation of the
Court’s more accommodationist thinking.

Three years later, a 6-3 majority overturned two prior holdings
that had prohibited religious schools from receiving federal assis-
tance in the form of computer equipment and other materials.!0*
In a far-reaching opinion written for the four-person plurality, Jus-
tice Thomas focused on the central criterion of neutrality, dis-
missing the distinction between direct and indirect aid as arbitrary,
and indicating that funding is permissible even when it advances
the religious mission of a school. He declared, “[t]he ultimate ben-
eficiaries . . . are the students” and added that “this is so regardless
of whether individual students lug computers to schools or, as . . .
more sensibly provided, the schools receive the computers.”!% To
bring home the point, Justice Thomas explained that “exclusion of
religious schools [from a general aid program] would raise serious
questions under the Free Exercise Clause.”!%6

In a more moderate opinion also signed by Justice Breyer, Jus-
tice O’Connor took exception to Justice Thomas’s application of
neutrality as a primary criterion for review, but then suggested that
funds diverted toward the religious mission of the school might not
be problematic in private choice programs where aid is indirect and
“wholly dependent on the student’s private decision.”197

Despite disagreements in reasoning among the six Justices who
determined Helms, a decisive majority was formed to overturn
precedents that had stood in the way of aid to religious schools.

101. Aguilar v. Felton, 473 U.S. 402 (1985). Agostini also overturned Grand
Rapids v. Ball, 473 U.S. 373 (1985) (holding that Michigan could not provide
funds for remedial and enrichment programs that supplemented the core curricu-
lum of religious schools).

102. 521 U.S. at 232 (“[I]t is clear that Title I services are allocated on the
basis of criteria that neither favor nor disfavor religion.”).

103. Id. at 222.

104. Mitchell v. Helms, 120 S. Ct. 2530 (2000). Mitchell overruled Meek v.
Pettinger, 421 U.S. 349 (1975) and Wolman v. Walter, 433 U.S. 329 (1977).

105. Mitchell, 120 S. Ct. at 2553.

106. Id. at 2555 n.19 (plurality opinion).

107. Id. at 2559 (O’Connor, J., concurring).
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Whether this means that the Court is poised to approve vouchers
may still be debatable in the eyes of some philosophical separation-
ists. When one views Agostini and Helms in the context of the case
law that has come down over the last twenty years, it is difficult to
find merit in the separationists’ claims. But rather than address the
question of what the Court might do when it reviews the Ohio ap-
peal, it would be more productive to devote the remaining pages of
this essay to the question of what the Court should do.

v
CONTEMPORARY REALITIES

Brown not only impressed the goal of human equality upon the
conscience of the American people, but also explicated what role
education plays as a foundation for democracy, economic prosper-
ity, social mobility, and cultural integration. Notwithstanding defi-
cient social science grounding of the merits of racial integration,
these broader claims rest on solid empirical footing. Not only is
educational achievement correlated with employment and in-
come,'%8 it is also the most reliable predictor of civic involve-
ment.1%9 Whether a person votes, becomes engaged in community
affairs, or joins a voluntary organization in her local neighborhood
is very much dependent on her level of educational achievement.
Despite the progress that has been made through the Voting Rights
Act in removing legal obstacles to black participation in elections,
full political equality cannot be attained without guaranteeing eve-
ryone the same opportunity for a decent education.!1® Education is
also correlated with social variables such as health, delinquency,

108. See, e.g., Christopher Jencks & Meredith Phillips, The Black-White Test Score
Gap: An Introduction, in THE BLACK-WHITE TEST SCORE GaP 1, 6 (Christopher Jencks
& Meredith Phillips eds., 1998) [hereinafter TesT SCcORE Gar]; William R. Johnson
& Derek Neal, Basic Skills and the Black-White Earning Gap, in TeEST SCORE GaP, supra,
at 480-500; Susan E. Mayer, From Earning to Learning, in EARNING AND LEARNING:
How Scroors MATTER 3 (Susan E. Mayer & Paul E. Peterson eds., 1999) [hereinaf-
ter EARNING AND LEARNING]; Christopher Winship & Sanders D. Korenman, FEco-
nomic Success and the Fvolution of Schooling and Mental Ability, in EARNING AND
LEARNING, supra, at 49-78.

109. NormaN H. NIE ET AL., EDUCATION AND DEMOCRATIC CITIZENSHIP IN
AMERICA 1-38 (1996); RoBERT D. PurnaMm, BowLING ALONE: THE COLLAPSE AND RE-
VIVAL OF AMERICAN ComMmUNITY 18, 186-87 (2000).

110. See Chandler Davidson, The Voting Rights Act: A Brief History, in CONTRO-
VERSIES IN MINORITY VOTING: THE VOTING RicHTs AcT IN PERSPECTIVE 7 (Bernard
Grofman & Chandler Davidson eds., 1992); Joseph P. Viteritti, Unapportioned Jus-
tice: Local Elections, Social Science, and the Fvolution of the Voting Rights Act, 4 CORNELL
J.L. & Pus. Por’y 199, 203-14 (1994).
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teenage pregnancy, and family structure.!'! It is virtually impossi-
ble to overstate the importance of education in determining the
life’s prospects for a young person.

Unfortunately, nearly half a century since Brown, Americans
have not made sufficient progress in closing the achievement gap
between the races.!'> On average, a black twelfth grader in the
United States has the same level of reading proficiency as a white
eighth grader.!!3 While there appeared to be encouraging indica-
tions that the gap was beginning to close during the 1980s, more
recent evidence from the United States Department of Education
suggests that the divide began to grow again during the following
decade.!'* The gravity and persistence of the problem is so severe
that it led two prominent social scientists to conclude that “[i]f ra-
cial equality is America’s goal, reducing the black-white test score
gap would probably do more to promote this goal than any other
public strategy that commands broad public support.”115

A.  Religion Today

While religion has often been at the center of the “culture
wars” that have racked the nation and its schools,!16 it can hardly be
said that these passionate battles match racial inequality as a funda-
mental dilemma of American democracy. Furthermore, there is no
evidence that enforcing a strict separation between church and
state will ameliorate the problems at hand. Many of the disputes
recently occurring in schools have focused on the question of
school prayer. The Rehnquist Court, in accord with the rulings
handed down by the Warren Court decades ago, has acted deci-
sively in such conflicts. The Court has protected the rights of indi-

111. See, e.g., Hirokazu Yoshikawa, Long Term Lffects of Early Childhood Programs
on Social Outcomes and Delinquency, FUTURE oF CHILDREN, Winter 1995, at 51, availa-
ble at http:/ /www.futureofchildren.org/Ito/03_lto.pdf. .

112. See DIANE RaviTcH, LEFT Back: A CENTURY OF FAILED ScHOOL REFORMS
19-50, 130-61 (2000) (explaining how elitism has deep roots in an education pro-
fession that consigns many children to inferior treatment).

113. StePHEN THERNSTROM & ABIGAIL. THERNSTROM, AMERICA IN BLACK AND
Wairte: ONE NaTION, INDIVISIBLE 19 (1997).

114. Kate Zernike, Gap Widens Again on Tests Given to Blacks and Whites, N.Y.
TimmEes, August 25, 2000, at Al4.

115. Jencks & Phillips, supra note 108, at 3-4.

116. See generally RosEMARY C. SALOMONE, VISIONS OF SCHOOLING: CONSCIENCE,
ComMmuNnITY AND CoMMON EpucaTtion (2000) (discussing competing secular and
religious visions of public education); BARBARA GADDY ET AL., SCHOOL WARS:
ResorLvING OUrR CONFLICTS OVER RELIGION AND VALUES (1996); STEPHEN BATES,
BATTLEGROUND: ONE MOTHER’S CRUSADE AND THE STRUGGLE FOR CONTROL OF OUR
CrassrooMms 1, 40-64 (1993).
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viduals to participate in prayer, but at the same time prohibited
school officials from encouraging or endorsing prayer.!!” While it
is not always easy to distinguish between student-led and institution-
ally-endorsed religious services, the fact is that standards have been
set, and the courts are attempting to enforce them fairly.

But perhaps a more effective safeguard against such individual
and institutional abuses is the wider American political culture
which, on the whole, does not support efforts that would place pub-
lic authority behind religion. Americans are among the most avid
churchgoers in the world, and a high percentage admit that relig-
ion is important to them.!'® Observers since Tocqueville have
found that houses of worship are the backbone of civil society in
the United States, and there is evidence that such claims remain
valid.!1?

While Americans are still religious, the nature of their religios-
ity is not the same as it was when the Founders wrote the Constitu-
tion. The demographic homogeneity that could once give rise to a
dominant religious consensus, suppress small religious minorities,
and alarm Madison, has given way to a robust religious pluralism
that would have delighted the principal author of our Constitution.
In 1776, eighty percent of all religious congregations in America
had roots in British Protestantism.'2° By the end of the twentieth
century a different picture appeared, with increasing numbers of
Catholics, evangelicals, Jews, and a wide variety of Protestant de-

117. Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290 (2000).

118. Recent surveys show that 96% of Americans believe in God, 80% believe
in life after death, 60% claim that religion is very important to them, 40% attend
church weekly, 51% pray outside of church, and 60% say grace before meals. PEw
ResearRcH CENTER, THE DIMINISHING DIVIDE . . . AMERICAN CHURCHES, AMERICAN
Povrtics 24, 27 (1996) available at http:/ /www.people-press.org/relgrpt.htm. Put-
nam, however, found that church attendance declined between 25%-50% between
1960 and the late 1990s. Robert D. Putnam, Community-Based Social Capital and
Educational Performance, in MAKING Goob CITIZENS, supra note 70, at 81; see also
ANDREW KoHUT ET AL., THE DmMiNisHING Divipe: RELIGION’S CHANGING ROLE IN
AMERICAN Porrtics 23-29 (2000).

119. See William A. Galston & Peter Levine, America’s Civic Condition: A Glance
at the Evidence, 15 BROOKINGs Rev. 23, 25 (1997), reprinted in CoMMUNITY WORKS:
THE RevivaL oF CrviL Society IN AMmERIcA 30, 33 (E.J. Dionne, Jr. ed., 1998); Put-
NAM, supra note 109, at 65-79; ALEX1S DE TOCQUEVILLE, DEMOCRACY IN AMERICA 290-
94 (J.P. Mayer ed., George Lawrence trans., HarperPerennial 1988) (1835).

120. Richard Ostling, America’s Ever-Changing Religious Landscape, in WHAT’s
Gob Gor 10 DO witH THE AMERICAN ExPERIMENT? 17 (E.J. Dionne, Jr. & John J.
Dilulio, Jr. eds., 2000). These were dominated by Congregationalists (668 congre-
gations), Presbyterians (588), Baptists (497), Episcopalians (495) and Quakers
(310). This data is drawn from RoGeR FINKE & RoDNEY STARK, THE CHURCHING OF
AMERICA: 1776-1790, at 29 (1992).
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nominations.!?! Immigration from Asia and the Middle East has
also introduced a growing population of Muslims, Buddhists, and
Hindus to the American mosaic.!??

This being said, the great majority of Americans—whatever
their religion, whether they are of faith or not—prefer to keep their
religion a private matter, and harbor what Alan Wolfe aptly de-
scribes as a “quiet faith.”'2® While eighty-four percent of the people
interviewed in Wolfe’s survey expressed a belief in God, the same
group held that religion does not belong in politics.1?* Notwith-
standing the rhetoric of the last presidential campaign, public life
in America, and especially in our schools, is decidedly secular.!2?
Scholars such as Stephen Carter have insisted that American cul-
ture has become so secularized that it has marginalized religion
and is insensitive to the views and beliefs of strict religious
observers.126

Many activists, who are concerned about the coercive effect
that school prayer has on non-believers and religious minorities,
turn a deaf ear to deeply religious people whose sensibilities are
offended by a secular curriculum that undermines beliefs about
abortion, birth control, creationism, and other matters of faith.
They fail to recognize that for many deeply religious people, devo-
tion and daily prayer are not forms of proselytizing but a way of life.
The secularist culture that dominates the public school curriculum
works for the great majority of us who can “treat religion as a
hobby,” or can separate faith from the mainstream of our lives, but

121. The number of congregations is: Southern Baptist Convention
(440,565), United Methodist Church (36,361), National Baptist Convention
(33,000), Roman Catholic Church (22,728), Church of God in Christ (15,300),
Churches of Christ (14,000), Assemblies of God (11,884), Presbyterian Church
(11,328), Church of Jesus Christ of Latter Day Saints (11,000), Evangelical Lu-
theran Church (10,396), Jehovah’s Witnesses (10,671), African Methodist Episco-
pal Church (8,000), Episcopal Church (7,415), United Church of Christ (6,110),
Lutheran Church - Missouri Synod (6,099), Church of God - Tennessee (6,060),
American Baptist Churches (5,839), independent Christian Churches (5,579),
Church of Nazarine (5,135), Seventh Day Adventist Church (4,363), Christian
Church (Disciples of Christ) (3,840), United Pentecostal Church (3,790), Baptist
Bible Fellowship (3,600), Jewish Congregations (3,416). Ostling, supra note 120, at
21.

122. One source estimates 3.8 million Muslims, 1.9 million Buddhists, and
800,000 Hindus in the United States. Id. at 22-23.

123. AraNn WoLre, ONE NATION, AFTER ALL 56 (1998).

124. See id. at 46, 54-56.

125. WARREN A. NORD, RELIGION AND AMERICAN EDUCATION: RETHINKING A Na-
TIONAL DiLEmMMA 63-97 (1995).

126. See generally STEPHEN L. CARTER, THE CULTURE OF DIsBELIEF: HOw AMERI-
caN Law anp Povrtics TriviaLizE ReLIGIous DeEvoTioN (1993).
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for the deeply religious it is a compromise of conscience. The
deeply religious person who does not have the financial means to
afford a religious education in a private school has no choice but to
accept the compromise. Law and popular culture have entered
into a creative collaboration in education to fashion a religious lib-
erty that works well for all but those who are deeply religious.

The United States is one of the few modern democracies that
does not provide publicly supported options for parents who prefer
to have their children educated in schools that reflect their relig-
ious values.'?” Other countries view such choices as a manifestation
of religious freedom rather than a threat. There is no direct or
unavoidable link between strict separation and religious freedom.
To the contrary, a more porous boundary that does not confine
people to disagreeable places would be a great relief to the tensions
that are aroused in the present culture wars. If devout observers
could educate their children in a religious environment without fi-
nancial penalty, then only extreme zealots or mischief makers
would feel the need to incorporate officially sanctioned prayer and
other religious activities into the public schools. The great majority
of Americans would not stand for such practices.!2®

It is not my objective in this essay, however, to argue for choice
on the grounds of religious freedom, although I believe there is a

127. Among the nations that provide some form of public support for educa-
tion in sectarian schools are Australia, Belgium, Canada, Denmark, England,
France, Germany, Holland, Iceland, Israel, Scotland, Spain, Sweden, and New Zea-
land. For specific case studies, see generally STEPHEN V. MONsMA & J. CHRISTOPHER
SoPER, THE CHALLENGE OF PLURALISM: CHURCH AND STATE IN FIVE DEMOCRACIES
(1997) (comparing the United States, the Netherlands, Australia, England, and
Germany); Charles L. Glenn, Religion and Education: American Exceptionalism? in
MaxkING Goop CITIZENS, supra note 70, at 297 (focusing on France, Germany,
Belgium, and the Netherlands); GLENN, supra note 6, at 56-60, 110-12, 120-63
(dealing more generally with France, Germany and the Netherlands); Miron Gray,
Free Choice and Vouchers Transform Schools, 54 Epuc. LEapersHIP 77, 77-80 (1996).

128. The point is illustrated in a recent survey conducted by Public Agenda.
A large majority of Americans believe that religion has a positive influence on mo-
rality, human behavior, and the ability of people to interact with each other pro-
ductively. They also believe that religion would help politicians become more
honorable and ethical, and that public schools have gone too far in excluding
religion. The large majority, however, is also proud of America’s religious diversity
and believes there is a need to respect and accommodate this diversity in schools
and public settings. When asked, most Americans, including Evangelical Chris-
tians, expressed preference for allowing a less intrusive moment of silence in
school rather than prayer or a reference to God or Jesus. STEVE FARKAS ET AL.,
PuBLIc AGENDA, FOR GOODNESS” SAKE: WHY SO MANY WANT RELIGION TO Pray a
GREATER ROLE IN AMERICAN LIFE (2001), available at http://pewforum.org/publica-
tions/reports/goodness-sake.pdf.
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strong case to be made.'? I merely want to note here that there are
viable and perhaps better alternatives to strict separation as a way to
protect religious freedom and reduce ideological conflict within
school settings. The most compelling argument for choice is an
egalitarian one. The dramatic defeat of voucher referenda in Cali-
fornia and Michigan last November has led many opponents to in-
sist that there is no substantial political constituency for school
choice in America. Actually, most polls show the American public
evenly divided on the subject,!*® and more penetrating research
shows that support increases when people are informed about the
issue.!3! But as with the struggle for equality fought a generation
ago, school choice is not a majoritarian issue. Because its principal
constituency is composed of disadvantaged minorities, it will be a
difficult battle to win on the political front.

B.  Voucher Studies

There is no consensus among social scientists as to whether
poor children reap academic benefits from vouchers.!*2 Method-
ological squabbles among researchers have focused on evaluations
of the public voucher programs in Milwaukee!?® and Cleveland!34
and a host of private scholarship programs!?> across the country.

129. See ViTERITTI, supra note 3, at 117-80.

130. See id. at 5-9.

131. See TERRY M. MOE, ScHOOLS, VOUCHERS AND THE AMERICAN PuBLIc (forth-
coming 2001).

132. See ViTERITTI, supra note 3, at 92-113 (offering an overview of public and
private experiments and the relevant evaluations); Jeffrey R. Henig, School Choice
Outcomes, in SCHOOL CHOICE AND SOcIAL CONTROVERSY: PoLITICcs, PoLicy AND LAw
68-107 (Stephen D. Sugarman & Frank R. Kemerer eds., 2000) (reviewing the em-
pirical research surrounding the academic benefits of voucher programs).

133. See, e.g., JonN F. WiTTE, THE MARKET APPROACH TO EDUCATION: AN ANAL-
ysis OF AMERICA’S FIRST VOUCHER PrRoOGrRAM 112-56 (2000); Jay P. Greene et al,,
School Choice in Milwaukee: A Randomized Experiment in LLEARNING FROM SCHOOL
CHoick 335-56 (Paul E. Peterson & Bryan Hassel eds., 1998), Paul E. Peterson &
Chad Noyes, School Choice in Milwaukee, in NEw SCHOOLS FOR A NEw CENTURY: THE
ReDESIGN OoF UrBAN Epucation 123 (Diane Ravitch & Joseph P. Viteritti eds.,
1997); Cecilia Elena Rouse, Lessons From the Milwaukee Choice Program, PoLy Op-
TIONS, July-Aug. 1997, at 43.

134. Jay P. Greene et al., Lessons from the Cleveland Voucher Program, in LEARN-
ING FROM SCHOOL CHOICE, supra note 133, at 357; Kim K. METCALF ET AL., IND. CTR.
FOR EVALUATION, EVALUATION OF THE CLEVELAND SCHOLARSHIP PROGRAM: SECOND
YEAR REPORT (1997-1998) (1998), available at http:/ /www.indiana.edu/~iuice/doc-
uments/2ndClevelandRpt.pdf.

135. Private Vouchers (Terry Moe ed., 1995) (covering early programs in Mil-
waukee, San Antonio, Indianapolis, and New York City); R. Kenneth Goodwin et
al., Comparing Public Choice and Private Voucher Programs in San Antonio, in LEARNING
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The more positive assessments indicate that disadvantaged children
have attained modest but statistically significant gains in basic skills;
conversely, the more negative assessments indicate that voucher re-
cipients perform at about the same level as their public school
peers. These evaluations are quite limited. Most of the assessments
involve programs that have been in place for just a few years and do
not take into account the fact that voucher programs are un-
derfunded. Children who participate in voucher programs do not
receive the same level of financial support as their public school
peers.!36 In order for voucher programs to be properly assessed, or
more importantly, in order for them to work effectively and fairly,
all children must receive the same level of funding, no matter what
schools they choose to attend. Opponents have cited such dispari-
ties as a flaw in their schemes,'37 but then those same opponents do
battle in the state legislatures to preserve them.

More scientific studies using larger data sets and rigorous con-
trols show that inner city poor children in particular benefit aca-
demically when they attend parochial schools. James Coleman, in
his landmark studies conducted in the 1980s, referred to this phe-
nomenon as a “Catholic school effect.”!3® Recent research has

FROM ScHOOL CHOICE, supra note 133, at 275, 284-293; David J. Weinschrott & Sally
B. Kilgore, Evidence from the Indianapolis Voucher Program, in LEARNING FROM SCHOOL
CHOICE, supra, at 307, 327-34; William G. Howell et al., PRoGrRAM ON EDUCATION
Poricy AND GOVERNANCE, HARVARD UN1v., TEST-SCORE EFrECTS OF ScHOOL VOUCH-
ERS IN DayToN, OHIO, NEW YORK CITY, AND WASHINGTON, D.C.: EVIDENCE FROM RAN-
pomizeD FieLp Triars (2000), available at http://www.ksg.harvard.edu/pepg;
David Myers et al., Mathematica Policy Research, Inc., No. 8404-036, ScHooL
CHoIicE IN NEw YOrk City AFTER Two YEARs: AN EVALUATION OF THE SCHOOL
CHOICE ScHOLARSHIP PrROGRAM (2000), available at http://www.ksg.harvard.edu/
pepg; PAauL E. PETERSON ET AL., PROGRAM ON EpucaTION PoLicy AND GOVERNANCE,
Harvarp Univ., AN EvaruaTion oF THE HORIZON ScHOLARSHIP PROGRAM IN THE
EpceEwoobD INDEPENDENT ScHOOL DisTrRICT, SAN ANTONIO, TEXAS: THE FIRST YEAR,
ProGraMm oN EbucaTioN PoLricy AND GOVERNANCE (1999), available at http://
www.ksg.harvard.edu/pepg.

136. For example, data obtained from the Ohio Department of Education
shows that Cleveland children who attend regular public schools are allocated
$7,746 per capita in public funds, children attending public charter schools are
allocated $4,519 per capita, and children participating in the experimental
voucher program receive $2,250. See Aff. of Joseph P. Viteritti { 7, Simmons-Harris
v. Zelman, 72 F. Supp.2d 834 (N.D. Ohio 1999) (Nos. 1:99 CV 1740, 1:99 CV 1818)
(on file with N.Y.U. Annual Survey of American Law).

137. Simmons-Harris v. Zelman, 234 F.3d 945, 959 (6th Cir. 2000).

138. JamEes S. COLEMAN ET AL., Hicn ScnooL ACHIEVEMENT 195 (1982); JamEs
S. CoLEMAN & THoMAs HoOrrer, PuBLIC AND PrivATE HicH ScHoOLS: THE ImpacT
or CommuUNITIES xxiv (1987). Coleman’s study also provoked controversy and
methodological debates. See, e.g., Jay Noell, Public and Catholic Schools: A Reanalysis
of Public and Private Schools, 55 Soc. or Epuc. 123, 123 (1982); Arthur S. Gold-
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shown that minority students who attend inner city Catholic high
schools have higher graduation and college attendance rates than
their public school peers.!?® While these reports are not without
criticism, they have even been accepted by some of the more skepti-
cal observers of the voucher phenomenon.'#® These studies are
certainly far more scientific than the studies the United States Su-
preme Court accepted in Brown to launch a national effort to de-
segregate schools.

In the end, however, school choice is not an empirical ques-
tion. The notion that a panel of objective scholars will some day
produce conclusive evidence to predict the educational and social
consequences of a vigorous voucher program is sheer fantasy.!4!
School choice is an issue about values. It is about granting disad-
vantaged people opportunities that heretofore have been limited to
the middle class. Middle class parents can exercise choice because
they have the residential mobility to live in communities where
there are decent schools or have the economic means to afford a
private education. Poor parents have neither. Perhaps the most
significant information that has emerged from the various public
and private experiments is the feedback we get from parents who
have a direct stake in the issue. Two findings are consistent
throughout. First, there is a great demand for choice among Afri-
can American and Hispanic parents who do not ordinarily have it at
their disposal. Second, the great majority of those disadvantaged
parents who have enjoyed some measure of choice from participa-
tion in experiments believe that their children are better off be-
cause of it. The first conclusion is evident not only from the public
opinion polls that continually show strong support for choice
within minority communities,'*? but also from the long waiting lists
of applicants associated with such programs. In 1999, when the

berger & Glen G. Cain, The Causal Analysis of Cognitive Outcome in the Coleman,
Hoffer, and Kilgore Report, 55 Soc. or Epuc. 103 (1982). But see ANTHONY S. BRYK ET
AL., CaTHOLIC ScHOOLS AND THE COMMON Goob 57-59 (1993) (generally validating
Coleman’s findings).

139. Derek Neal, The Effects of Catholic Schooling on Educational Achievement, 15
J. Las. Econ. 98, 100-01 (1997); William N. Evans & Robert M. Schwab, Finishing
High School and Starting College: Do Catholic Schools Make a Difference?, 110 Q.J. Econ.
941, 943-49 (1995); William Sander & Anthony C. Krautman, Catholic Schools, Drop-
out Rates and Educational Attainment, 33 Econ. INQuUIry 217, 219-24 (1995).

140. Henry M. Levin, Educational Vouchers: Effectiveness, Choice and Cost, 17 .
PoL’y ANarLysis & MaMT. 373-79 (1998).

141. See Joseph P. Viteritti, School Choice: Beyond the Numbers, Epuc. WK., Feb.
23, 2000 at 38, 44, http://www.edweek.org/ew/ew_printstory.cfm?slug=
24viteritti.h19.

142. ViTERITTI, supra note 3, at 5-9.
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Children’s Scholarship Fund announced that it was going to hold a
lottery to provide 40,000 partial scholarships to low income chil-
dren, 1.25 million students applied nationally.'*®> These applica-
tions were from poor families who were willing to forego a free
public education and pay the balance of tuition to improve the edu-
cational opportunities of their children.

Despite the wrangling over test scores among researchers, par-
ents of students who participate in public and private voucher pro-
grams consistently report high levels of satisfaction with the
education their children receive.!** When asked what they like
about the programs, compared to the public schools their children
once attended, they refer to the higher academic standards, the
higher expectations set for their children, feelings of security and
physical well being, and the strong sense of values. While social
scientists who probably never sent their children to failing inner
city schools quibble over whether choice will benefit the poor, mi-
nority parents who have seen education from both sides of the pub-
lic-private divide believe that they already know the answer. The
question is, why shouldn’t we empower these parents to do what
they think is best for their own children? Why shouldn’t poor par-
ents have choices similar to those who have the means to afford a
private or parochial education? Why should poor children be con-
signed to chronically failing schools when there are desirable
alternatives?

C. A Matter of Simple Justice

Some critics of school choice argue that poor parents do not
always know what is best for their children and that selecting a
school requires information, knowledge, and judgment that is typi-
cally beyond their grasp. However, there is strong empirical evi-
dence that poor parents act as intelligent decisionmakers when
given the opportunity to make educational choices on behalf of
their children.!'*® They know that the schools their children regu-
larly get assigned to are not good schools, and they understand
enough about the other options to choose wisely when given the
chance. Certainly some parents are better equipped to act in the
interests of their children than others, and more wealthy parents

143. Anemona Hartocollis, Private School Choice Plan Draws a Million Aid-Seek-
ers, N.Y. TimEs, Apr. 21, 1999, at Al.

144. See supra notes 127, 129-30.

145. See MARK SCHNEIDER ET AL., CHOOSING ScHOOLS: CONSUMER CHOICE AND
THE QUALITY OF AMERICAN ScHOOLSs 63-83 (2000) (providing a rigorous empirical
analysis of parent behavior in four metropolitan school districts).
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enjoy significant advantages. A system of education that practically
denies poor parents the opportunity to choose compounds these
advantages and perpetuates inequality of opportunity. In the end,
making school vouchers available to poor families so that they can
have access to the same educational opportunities as others is a
matter of simple justice. As a unanimous United States Supreme
Court proclaimed in 1954, education “is a right that must be made
available to all on equal terms.”
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